Ifl1 


Cornell  University  Library 
KF  2209.H88  1919 

The  law  of  automobiles, 


3  1924  019  379  951 


The  original  of  tiiis  bool<  is  in 
tine  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924019379951 


THE  LAW 


AUTOMOBILES 


BY 


XENOPHON  P.  HUDDY,  LL.  B. 

OF  THE  NEW  YORK  BAR 


FIFTH     EDITION 


ARTHUR  F.  CURTIS 

Of  the  Delhi,  N.  Y.,  Bar.     Author  of  "The  Law  of  Electricity"  and 
Co-editor  of    "Street   Railway  Reports,"  etc. 


Albany,  N.  Y. 
jVIATTHEW  bender  &  COMPANY, 

IffTCORPOEATED 
1919 


COPTBIGHT,    1906 

By  MATTHEW  BENDER  &  COMPANY 


COPYBIGHT,    1909 

By  MATTHEW  BENDER  &  COMPANY 


COPYEIGHT,    1913 

By  Matthew  bender  &  company 


COPYBIGHT,    1916 

By  MATTHEW  BENDER  &  COMPANY 

INCOKPOKATED 


Copyright,  1919 
By  MATTHEW  BENDER;  &  COMPANY 

INCORPOBATED 


W?^;^ 


\^'i-^    I 


'-::^^fv#' 


Jf'irst  JEdition. 


TO 
MY  WIFE 

WHO  IS 

MY  GREATEST  AND  WISEST  COUNSELOK. 


PREFACE 


FIFTH  EDITION 


The  common  knowledge  of  the  legal  profession  as  to  the  in- 
creasing bulk  of  judicial  decisions  on  AUTOMOBILE  LAW 
renders  unnecessary  any  apology  or  excuse  for  the  presentation  of 
a  Fifth  Edition  of  Mr.  Huddy's  work. 

Mr.  Huddy  was  a  pioneer  author  in  the  law  pertaining  to 
motor  vehicles.  In  the  first  edition  published  in  1906,  he  built  a 
path  when  but  few  adjudicated  cases  marked  the  way,  and  he  built 
it  well.  Despite  the  amazing  development  of  the  motor  carriage, 
his  outline  of  the  subject  made  a  framework  which  was  sufficient 
for  four  editions  published  at  various  times  during  a  decade. 

'  But  the  decisions  on  this  branch  of  the  law  increased  faster,  and 
ever  faster.  A  lawyer  would  have  passed  the  recognized  bounds 
of  ordinary  common  sense  had  he  predicted  in  1906  the  mass  of 
judicial  authority  now  to  be  found  in  the  reports.  To  a  certain 
extent  the  framework  constructed  by  Mr.  Huddy  has  collapsed 
under  the  bulk  of  court  decisions.  It  has,  therefore,  been  deemed 
advisable  to  re-arrange  and  re-write  the  major  part  of  the  book. 
Questions,  such  as,  for  example,  the  liability  pi  the  owner  for  the 
acts  of  his  chauffeur,  which  formerly  constituted  but  a  part  of  a 
chapter,  have,  in  the  course  of  the  development  of  the  law,  as- 
simied  such  importance,  that  now  they  are  entitled  to  an  entire 
chapter. 

It  is  with  some  trepidation  that  the  editor  of  this  edition  has 
assumed  to  make  fundamental  changes  in  the  arrangement  of  the 
material.  But  care  has  been  observed  to  avoid  the  escape  of  all 
valuable  material  in  the  earlier  editions. 

With  the  hope  that  the  new  edition  will  be  of  equal  service  as 
its  predecessors  and  will  be  as  appreciatively  received  by  the  pro- 
fession, it  is  respectfully  submitted. 

AKTHUR  E.  OUETIS 
Delhi,  N.  Y.,  October  1,  1919. 
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37.  Intersecting  streets. 

Sec.  1.  Automobile  defined. 

The  term  automobile  is  the  generic  name  which  has  been 
adopted  by  popular  approval  for  all  forms  of  self-propelling  vehi- 
cles for  use  upon  highways  and  streets  for  general  freight  and 


2  Ti-iE   Law   of   Automobiles. 

passenger  service.  This  definition  should  not  include  such  self- 
propelling  machines  as  steam  road  rollers  or  traction  engines  de- 
signed for  haulin'g  loaded  trucks  or  van*  in  trains,  nor*  such 
vehicles  as  require  tracks  for  operation.-^ 


1.  "Automobile  "  defined.— The  New 
Interna/tional  Encyclopedia,  vol.  11, 
pp.  271,  272. 

A  hybrid  adjective  —  substantive 
(from  Greek  auto,  stem  of  autos, 
"  self,"  and  Latiu  mobilis,  ^  "  mova- 
ble"), adopted  as  a  generic  term  for 
self-propelled  vehicles  adapted  to  run 
and  be  steered  on  common  roads  and 
to  carry  either  articles  or  passengers 
other  than  exclusively  for  their  own 
use  or  guidance.  The  word  is  quite, 
commonly  abbreviated  to  "  auto " 
simply;  while  a  devotee  of  the  new 
mode  of  locomotion  is  very  frequently 
styled  an  "  autoist."  It  is  sometimes 
employed  also  in  its  original  adjec- 
tive of  "  self -movable  "  to  form  self- 
explaining  compounds,  such  as  "au- 
tomobile boat,"  and  the  like.  Int. 
Motor  Cyc,  p.  37. 

Primarily  the  word  means  a  vehi- 
cle designed  mainly  for  transporta- 
tion of  persons  on  highways,  equipped 
with  an  internal  combustion,  hydro- 
carbon vapor  engine,  which  furnishes 
the  motive  power  and  forms  a  struc- 
tural portion  of  the  vehicle.  Second- 
arily, it  is  used  as  synonymous  with 
"  motor  vehicle,"  denoting  a  vehicle 
moved  by  inanimate  power  of  any 
description,  generated  or  stored  with- 
in it,  and  intended  for  the  transpor- 
tation of  either  goods  or  persons  on 
common  highways.     Americana. 

Traction  engine  included  under  New 
Hampshire  law. —  Emerson  Troy 
Granite  Co.  v.  Pearson,  74  N.  H.  22. 
64  Atl.  582. 


"An  automobile  is  not  a  work  of 
art,  nor  a  machine  about  which  there 
can  be  any  very  peculiar  fancy  or 
taste,  but  it  is  not  a  common,  gross 
thing,  like  a  road  wagon  or  an  ox 
cart."  Walker  v.  Brout  Bros.  Auto- 
mobile Co.,  124  Mo.  App.  628,  842, 
102  S.  W.  25. 

Automobilism. —  The  science  which 
treats  of  automobiles  and  their  struc- 
ture, operation  and  applications,  and 
of  other  matters  pertaining  directly 
and  indirectly  thereto.  Int.  Motor 
Cyc,  p.  45. 

Washing  automobile — domestic  use 
of  water. — -Water  supplied  and  used 
by  a.  man  for  washing  a  motor  car 
and  for  other  purposes  in  connection 
therewith,  the  motor  car  being  used 
"by  him  for  the  purpose  of  his  profes- 
sion or  the  business  of  a  physician 
and  surgeon,  is  water  supplied  for  do- 
mestic purposes  within  the  meaning 
of  English  Waterworks  Law.  Har- 
rogate Corporation  v.  McKay,  2  L. 
Rep.,  K.  B.  Div.  1907. 

Automobiles  as  household  effects. — 
See  Hillhouse  v.  United  States,  152 
Fed.  163,  81  C.  C.  A.  415.  In  this 
case  a  decision  was  rendered  by  the 
United  States  Circuit  Court  of  Ap- 
peals on  January  14,  1909,  holding 
that  American  owners  of  foreign  tour- 
in  cars  returning  to  this  country 
must  pay  duty  upon  their  machines. 
The  court's  decision  reverses  the 
judgment  of  the  lower  courts  and  the 
action  of  the  general  appraisers.  It 
was  rendered  in  »  case  involving  the 
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The.meamiig  of  the  wgrd  automobile  is,  cojitaining  raeaiis  of  ipro- 
pulsion  within  itself;  self -propelling ;  as  automobile  car  —  an  auto- 
mobile vehicle  or  mecfeanism.^ 

The  automobile  has  been  said  to  mean,  "All  motor  traction  ve- 
hicles capable  of  being  propelled  on  ordinary  roads.  Specifically 
horseless  carriages."'^ 

And  it  has  been  defined  as  "  a  vehicle  for  the  carriage  of  pas- 
sengers or  freight  propelled  by  its  own  motor."  ^ 

In  one  case,  the  eoiirt  speaks  of  motors  and  automobiles  as  tbe 
only  words  which  represent  the  fashionable  locomotives  of  the  day.^ 


importaticra  of  an  automobile  which 
had  been  repaired  abroad.  The  prac- 
tice had  been  to  admit  the  automo- 
biles of  returning  tourists  free  of 
duty  as  household  effects.  The  deci- 
sion held  that  an  automobile  is  not 
a  household  effect  within  the  meaning 
of  the  law,  and  that  for  so  much  of 
the  machine  as  was  a  new  manufac- 
ture and  had  been  used  abroad  for 
the  period  required  duty  should  be 
exacted,  but  not  for  so  much  as  had 
been  used  for  the  requisite  time.  It 
was  held  in  a  latter  ease  in  the  same 
court  that  it  would  be  an  unreason- 
able extension  of  the  proposition 
here,  stated  to  hold  that  importations 
dutiable  at  some  particular  rate  as 
completed  articles  may  be  construc- 
tively separated  for  duty  purposes 
into  parts  subject  to  different  classi- 
fications. So  when  an  importer  im- 
ports incomplete  cars  and  tires  sep- 
arately by  the  same  vessel  and  en- 
tered at  the  custom  house  at  the  same 
time,  the  parts  are  dutiable  as  a 
whole  and  not  as  separate  entities. 
United  States  v.  Auto  Import  Co., 
168  Fed.  242,  93  C.  C.  A.  4.5-6.  And 
in  another  later  case,  under  this  same 
section  504,  it  is  decided  that  by  the 


use  of  the  words  "  similar  househotd 
effects  "  after  the  words  "  books,  li- 
braries, usual  and  reasonable  furni- 
ture," Gorigress  intended  to  do  away 
with  the  exemption  of  household  ef- 
fects generally  and  to  restrict  it  to 
suelh  as  should  be  like  books,  libraries, 
or  household  furniture  and  that  auto- 
mobiles cannot  be  said  to  be  similar 
to  either  of  these.  United  States  v. 
Grace  &  Co.,  166  Fed'.  748,  93  C.  C. 
A.  536. 

!J.  Means  of  propulsion  within-  it- 
self.—'S'Ceb.  Int.  -Diet.,' 'Su;pp.,' p.  19.' 

The  term  means  "  self-propelling; 
self-moving;  applied  especially  to 
motor  vehicles,  suoh  as  carriages  and 
cycles  of  those  types  usually  or  for- 
merly propelled  by  horses  or  men. 
An  autocar  or  horseless  carriage." 
Standard   Diet.   Addenda. 

3.  See  English's  Law  Diet.,  p.  78. 
This  definition  was  approved  in  Dio- 
cese of  Trenton  v.  Toman,  74  N.  J. 
lEq.,  703,    70  Atl.    606. 

4.  Bouvier's  Law  Diet.  (Ed.  1914), 
p.  394. 

5.  Aerators  Limited  v.  ToUit,  86  L. 
T.  (N.  S.)  (Eng.)  651,  50  W.  R.  584. 
71  L.  .r.  Ch.  737,   (1902)   3  Oh.  319. 


i  The   Law  of   Automobiles. 

The  term.  "  motor  vehicles  "  is  sufficiently  oom.prehenaive  to  in- 
clude automobiles,®  even  Fords? 

Sec.  2.  Auto. 

The  term  "  auto  "  is  an  abbreviation  of  the  word,  automobile, 
used  as  a  prefix  with  the  meaning  of  self-moving,  self-propelling ; 
as  an  autocar,  an  autoearriage,  an  autotruck,  an  automobile  car, 
carriage,  truck,  etc.,*  and  is  one  which  is  frequently  used  in  refer- 
ring ta^uch  vehicles. 

Sec.  3.  Car. 

The  term  "car"  is, a  common  and  popular  expression  designat- 
ing the  automobile,  and  when  used  in  connection  with,  other  words 
of  a  written  instrument,  for  example,  which  make  it  apparent  what 
is  referred  tu,  there  can  be  no  question  as  to  the  interpretation. 
This  frequent  and  generally  accepted  use  of  the  word  has  made  its 
application  to  the  automobile  correct  and  the  courts  are  bound  to 
take  judicial  notice  of  the  custom-  The  terms  ^'  machine  "  and 
"  motor  car  "  are  also  frequently  heard.' 

Sec.  4.  Motor  and  motoring. 

The  term  "motor"  is  commonly  used  to  designate  the  auto- 
mobile as  a  whole,  and  the  word  "  motoring  "  is  also  in  common  use 
as  meaning  operating  or  driving  a  motor  vehicle.    However,  unless 

6.  Sohier  v.  State,  96  Ohio,  245,  purposes  and  tlie  ha,uling  of  heavy 
117  N.  E,  329.  Ipads,  and, is  one,  which  is  frequently 

7.  People    V,    Falkovitch,    380    III.  used  jij  referring  to  such  vehicles. 
381,  117  N.  E.  398.  9,  Car,— A  general  term  for  a  ve- 

8.  Web.' Int.  Diet.,  Supp,,  p.   19,  hide   of   a   type   which,   when   horse 
Auto   truck,—  It    is    said    that    an      drawn,  is  called  a   "  carriage,"     Int. 

auto    truck    is    a    self-propelling    or  Motor  Cyc,  p.  97, 

seJf-moving  truck  adapted  for  heavy  An  autocar  may  be  said  to  be  an 

grades.      Standard    Diet,      Addenda.  automobile     vehiole     especially     for 

The  term  is  moTe  aonirately  applied  street   travel.     Standard   Diet.     Ad- 

to  autpmobiles  used  for  commercial  denda. 
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the  contrary  appears,  the  term  "'  motor  "  may  have  a  more  limited 
application.  Thus  this  word  used  in  a  statute  empowering  street 
railways,  with  the  consent  of  the  raimicipal  authorities,  to  use  elec- 
tric or  chemical  motors  as  a  propelling  power  of  their  cars,  has 
been  consti-ued  to  mean  the  motion-producing  contrivance  of  the 
car,  and  not  to  embrace  the  entire  car,  though  the  word  is  some- 
times loosely  used  to  designate  a  whole  car." 

Sec.  5.  Joy  riding. 

"  When  two  or  more  persons  voluntarily  drive  or  ride  an  auto- 
mobile upon  a  public  highway  at  a  dangerously  higb  rate  of  speed 
merely  for  the  purpose  of  enjoying  the  exhilarating  and  pleasiur- 
able  sensations  incident  to  the  swirl  and  dash  of  rapid  transit,  thjey 
may  properly  be  said  to  be  engaged  in  joy  riding.  Such  joy  riders 
not  only  assume  the  risks  of  danger  attendant  upon  the  sudden  and 
violent  movements  of  the  car,  but  also  such  as  arise  from  the  in- 
ability of  the  driver,  when  traveling  at  a  high  rate  of  speed,  to 
make  short  quiekr  stops  to  avoid  collisions,  or  defects  in  the  street, 
or  direct  the  car  at  bends  or  curves  in  the  road  so  as  to  keep  in  the 
traveled  way."  *^ 

Sec.  6.  Automobile  line. 

"Automobile  line,"  "  stage  line,"  "  railroad  line  "  are  expres- 
sions which  are  ordinarily  understood  to  mean  a  regular  line  of 

10.  State  V,  Inhabitants  of  CSty  of  Steam,   hot   air,   gas,   and   petroleum 

Trenton,   54  N.  J.  I/aw    (35  Vroom)  motors  together  constitute  the  group 

92,  23  Atl.  381.  of  thermic  motors,  because  in  all  of 

The  wWd  "  motor "  means  a  ma-  them  the   source  of  energy  is  heat, 

chine  for  transforming  natural  energy  The  Encyclopedia  Americana,  vol.  X. 

in    various    forms    into    mechanical  An   automotor   is   a    self-propelled 

work,  the  term  in  fihe  modem  sense  machine    (Standard   Diet.    Addenda,), 

embracing    -windmills,    water-wheels,  and    an    automobile     (Webster    Int. 

and    turbines,     steam    engines,    and  Diet.  Supp.). 

steam  turbines,  the  various  kinds  of  11.  Winston's    Adm'r    v.    City    of 

gas   engines,    compressed-air    motors,  Henderson,  179  Ky.   380,  200  S.  W. 

petroleum  motors,  electric  motors,  etc.  330. 
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vehicles  for  public  use  operated  between  distant  points,  or  between 
diiferent  cities,,  and  have  been  construed  as  not  including  hacks, 
stages,  and  automobiles  which  merely  operate  from  point-  to  point 
in  one  city  for  the  transportation  of  the  public.''^ 

'The  term  "automobile  line,"  however,  owing  to  the  fact  of  the 
inlroduction  of  the  "  jitney "  service  in  many  cities,  for  the  car- 
riage of  passengers  over  certain  designated  loutes  and  between 
specified  points  within  municipal  limits  may,  it  would  seem,  be 
properly  used  in  such  cases.  ni  ;     '>  .   ,'.   .)  >-, 

Sec.  7.  Automobile  as  a  stage  coach. 

Ail  automobile  Used  in  the  -place  of  a  stage  coach  for  the  car- 
riage of  mails,  freight  or  passengers,  has  been  held  to  be  a  "  stage 
coach  "  within  the  meaning  of  a  statute  regulating  toll  roads  and 
prescribing  the  rates  of  toll  to  be  charged  for  the,  use  of  turnpikes 
by  "  vehicles,"  "  pleasure  carriages  or  hackney  coaches,"  "  stage 
feoaches"  and  "traction  or  other 'engines."  It  is  immaterial  that 
thte' automobile  was  imknown"  at  the 'time'  of  the  passage  of  the  act 
as  it  is  not  the  model  or  name  of  the  vehicles  but  the  purpose  for 
which  it  is  used  which  fixes  the  toll  charge.-'^ 

Sec.  8,  Automobile  as  a  vehicle.      '-'  <  t 

A  vehicle  may  be  defined  as  "a  carriage  moving  on  land,  either 
on  wheels  or  runners;  a  conveyiance*  that  which  is  used  as  an  in- 
strument of  conveyance  or  communication." 

All  automqbile  is  clearly  a  "  vehicle  "_  as  su  defined.^* 

1!4.  Commonwealth    v.    Walton,    31  luer, v.  District  of  .Cpjumbia,^ 2-6  App. 

Ky.  L.  Rep.  916,  104  S.  W.  323.  Cias.   (D.  C.)   507;  compare  Washing- 

13.  Burton  v.  Monticello  and  Burn-  ton  Electric  Vehicle  Transfer  ,Co.,  19 
aide  Turnpike  Co.,  162  Ky.  787,  173  App.  Gas.   (D.  C.)   462. 

S.  W.  144.  loioa. — ^Lames    v.    Armstrong,    1.62 

14.  Alabama.— See  Davis  v.  Pet-  Iowa,  327,  144, N.W.  1,  49  L..  R.  A. 
rinovich,    112   Ala.   fi54,   21    So.    344,       (N.  S.)  691n.  ■ 

36  L.  R.  A.  615.  Kentucky. —  City   of   Henderson   y. 

District    of    GolumMa. — Gassenliei-       Lockett,  157  Ky.  3i66,  163  S.  W.  199. 
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The  term  "  veHicle  "  is  expressly  defined  in  some  statutory  en- 
actments so  as  to  include  motor  vehicles.^^ 

Thus,  it  has  been  held  that  an  ordinance  requiring  the  licensing 
of  any  "  hackney  coach,  cab  or  other  vehicle  for  the  conveyance 
of  passengers,  for  hire  from  place  to  place  within  the  limits  of  the 
city  "  applied  to  taxicabs  engaged  in  the  business  of  conveying  pas- 
sengers for  hire,  it  being  the  business  of  public  conveyance  in  "  ve- 
hicles" that  I  was  subject  to  the  supervision  of  the  city,  without 
regard  to  the  motive  power  used  in  propelling  the  vehicle.^" 

Similarlv  it  has  been  held  that  an  automobile  was  included  in 


Massachusetts. —  Foster,  v.  Curtis, 
^13  Mass.  79,  99  N.  E.  961,  Ann.  Cas. 
1913  E.   1116. 

The  automobile  is  a  vehicle  in  com- 
mon use  for  transporting  both  per- 
sons and  merchandise  upon  the  public 
ways,  and  its  use  is  regulated  by  stat- 
ute. Baker  v.  City  of  Fall  Elver,  187 
Mass.  53,  72  N.  E.  336. 

Automobile  is  a  vehicle. — An  auto- 
mobile is  a  "  vehicle "  within  the 
meaning  of  a  statute  using  that  term. 
Gassenheimer  v.  Dist.  of  Columbia, 
»6  Aipp.  Cas.  (D.  C.)  557.  But  see 
Washington  Electric  Vehicle  Transfer 
Co.  V.  Dist.  of  Columbia,  19  App. 
Cas.    (D.  C.)    462. 

15.  Sterling  v.  Bowling  Green,  5  C. 
C.  (N.  S.)  217,  16  Cir.  Dec.  581.  See 
also.  Gen.  Stat.  Conn.  19Q2,  sec.  203«. 

16.  State  V.  Dunklee,  76  N.  H.  439, 
S4.  Atl.  40,  Ann.  Cas.  1915  B.  7,54. 
The  court  said,  per  Walker,  J. :  "  The 
validity  of  the  ordinance  as  applied 
to  the  business  of  transporting  pas- 
sengers in  cabs  or  hackney  coaches 
is  not  questioned,  nor  is  it  contended 
that  the  use  of  taxicabs  as  a  public 
means  of  conveyance  does  not  require 
for  practical  purposes-  the  same  super- 
vision  or   regulation   by  the  city   as 


the  use  of  hacks  in  the*  same  busi- 
ness. The  evident  purpose  of  the  or- 
dinance, which  was  enacted  in  1894 
by  virtue  of  authority  granted  to  the 
city  by  section  10,  o.  50,  Public  Stat- 
utes, was  to  regulate  and  supervise 
the  business  of  public  carriers  of  pas- 
sengers upon  the  streets  of  the  city, 
for  the  convenience  and  safety  of  the 
public.  The  license  is  required  when 
one  engages  in  that  business,  and  not 
when  he  uses  a  liack,  or  a.  taxicab, 
or  other  vehicle  for  his  own  accom- 
modation. The  particular  name  or 
designation  of  the  vehicle  is  not  im- 
portant, but  the  character  of  the  busi- 
ness in  which  it  is  used  is  important, 
and  determines  the  questiin  whether 
a  license  is  required  under  the  ordi- 
nance. In  other  words,  the  ordinance 
does  not  purport  to  regulate  or  su- 
pervise the  mechanism  of. vehicles  that 
are  allowed  to  use  the  streets,  or  to 
authorize  the  mayor  and  aldermen  to 
determine  the  kind  of  motive  power 
that  may  be  used  in  the  propulsion 
of  oarriageg  upon  the  public  high- 
ways. It  is  only  the  business  of 
public  conveyances  in  vehicles  of  some 
kind  that  is  suhiect  to  the  supervision 
of  the  city." 
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the  application  of  a  statute  providing  that :  "  The  driver  of  a  car- 
riage or  other  vehicle  traveling  in  the  same  direction  shall  drive  to 
the  left  of  the  middle  of  the  travelled  part  of  a  bridge  or  way."  ^'^ 

And  an  exemption  law  covering  a  "  vehicle  "  has  been  deemed 
to  include  an  automobile.^* 

'     But  exemption  laws  applying  to  vehicles  whicli  may  be  drawn  by 
one  or  two  horses,  do  not  include  mot-or  vehicles.^'* 
Sec.  9.  Automobile  as  a  carriage. 

Plainly,  an  automobile  is  within  the  meaning  of  the  term  "  car- 
riage," and  it  is  so  held  by  the  courts  under  some  circumstances.^* 

Hence,  in  construing  a  covenant  in  a  deed  resei-ving  a  strip  of 
land  for  a  carriageway,  it  has  been  held  that  an  automobile  is  a 
carriage.^^ 

So,  too,  under  a  statute  exempting  a  carriage  from  levy  under 
an  execiition,  it  has  been  held  that  an  automobile  i^  exempt.^^ 


17.  Foster  v.  Curtis,  313  Mass.  79, 
99  N.  E.  961,  Ann.  Gas.  1913  E.  1116, 
wherein  it  is  said  that:  "A  vehicle 
is  a  means  of  conveyance  and  the 
term  has  not  been  restricted  to  horse- 
drawn  (iarriages,  but  includes  bicy- 
cles, motorcycles,  automobiles,  or  a 
strfeet  car." 

Street  car  as  a  vehicle. — A  statute . 
giving  the  right  of  way  to  vehicles 
coming  from  the  right  has  no  appli- 
cation to  street  cars.  Reed  v.  Public 
Service  Ey.  Co.,  89  N.  J.  h.  431,  99 
Atl.  100. 

18.  Lames  v.  Armstrong,  162  Iowa, 
327,  144  N.  \V.  1.  49  L.  E.  A.  (N, 
S.)    691n. 

19.  Crown  L^aundry  &  Cleaning  Co. 
v.  Cameron  (Cal.  .\pp. ),  179  Pac. 
525.  See  also.  Prater  v.  Reiehman. 
135  Tenn.  485,  187  S.  W.  305. 

20.  United  States. — Patten  v.  Stur- 
geon, 214  Fed.  65,  130  C.  C.  A.  505. 

MassachMsetts. — Baker  v.  City  of 
Fall   River,   187   Mags.   53,   72  N.   E. 


336.  Compare  Doherty  v.  Town  of 
Ayer,  197  Mass.  241,  83  N.  E.  677, 
14  L.  R.  A.    (N.   S.)    816n. 

'New  Jersey. —  Diocese  of  Trenton 
V.  Toman,  74  N.  J.  Eq.  702,  70  Atl. 
606. 

Pennsylvania. —  Commonwealth  v. 
Hawkins,  14  Pa.  Dist.  R.  592;  Scran- 
ton  V.  Laurel  Turnpike  Co.,  14  Luz. 
l..eg.  Rep.  97. 

Texas. —  Hammond  v.  Pickett  (Tex 
Civ.  App.),  158  S.  W.  174;  Peeve- 
house  V.  Smith  (Tex.  Civ,  App,),  152 
S,  W.  1196. 

21.  Diocese  of  Trenton  v.  Toman, 
74  N.  J.  Eq.  702,  70  Atl.  606. 

22.  Hammond  v.  Pickett  (Tex.  Civ. 
App.),  158  S.  W.  174;  Peevehouse  v. 
Smith  (Tex.  Civ.  App.),  152  S.  W. 
1196.  See  also,  Parker  v.  Sweet 
(Tex.  Civ.  App.),  137  S.  W.  881. 
Gompm-e  Matter  of  Wilder,  221  Fed. 
47'6;  Crown  Laundry  &  Cleaning  Co. 
v.  Cameron  (Cal,  App!),  179  Pac. 
535, 
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But  difficulty  arises  with  reference  to  the  constriKition  of  par- 
ticular statutes  using  the  word  "  carriage,"  and  particularly  is 
this  so  when  the  statute  in  question  was  enacted  before  the  popular 
use  of  motor  vehicles. 

Thus,  it  has  been  held  that,  under  an  old  statute  requiring  towns 
to  keep  their  roads  and  highways  in  reasonably  safe  repair  and 
condition  for  the  safety  of  carriages,  the  duty  of  the  town  was  not 
extended  to  automobiles.^^ 

And,  in  construing  a  statute  providing  that  "  whoever  *  *  * 
with  intent  to  cheat  or  defraud  ,tjt|e  owner  thereof,  *  *  *  re- 
fuses to  pay  for  the  use  of  a:  horse  or  carriage,  the  lawful  hack  or 
carriage  fare  established  therefor  by  any  city  or  town  shall  be  pun- 
ished "  by  fine  or  imprisonment,  or  both,  it  was  held  that  auto- 
mobiles were  not  included.^* 

So,  too,  a  statutory  requirement  that  a  forerunner  must  precede 
a  carriage,  vehicle  or  engine  propelled  by  steam  has  been  held  to 
have  no  application  to  an  automobile  propelled  by  steam.^^ 

83.  Doherty  i-.  Town  of  Ayer,  197  25.  Automobile  not  a  carriage  or 
Mass.  341,  S3  N.  E.  677,  14  L.  R.  A.  vehicle.— In  the  state  of  New  York 
(S.  S.)  816n.  Compare  Baker  v.  Fall  there  is  a  law  which  makes  it  nee- 
River,  187  Mass.  53,  72  N.  E.  336.  essary  for  an  owner  of  a  vehicle  pro- 

24.  Commonwealth      v.      Groldman,  pelled  by  steam  to  send  ahead  of  the 

205  Mass.  400,  91  N.  E.  39i3,  wherein  vehicle   a   person   of  mature   age,   at 

it  was  said,  "  It  is  certain  that  when  least  one-eighth  of  a  mile  in  advance, 

this   statute   was   originally   enacted,  wlio  shall  notify  and  warn  persons  o* 

the    legislature,    in    using    the    word  the  approach  of  the  vehicle.    This  law 

•  carriage '  had  no  thought  of  a  ve-  would  seem  to  apply  to  an  automiriiile 

hide  made  up  in  large  part  of  com-  propelled  by  steam,  and,  it  might  be 

plicated  machinery,  and  propelled  by  suggested  that  if  the  pirosecuting  au- 

a   powerful   engine,    whose   operation  thorities  wished  to  do  so  the  owners 

is  similar   to  that  of  locomotive  en-  and  drivers  ef  auto.mobiles  propelled 

gines  on  railroads,     rt'hile  such  a  ve-  by  steam  could  be  prosecuted  under 

hide  may  be  called  a  carriage  in  the  the  prorisions  of  this  statute.     Such 

broad  sense  that  it  is  used  to  carry  a  view,  however,  is  erroneous,  for  it 

persons  and  property,  it  is  not  com-  has  been  expressly  lield  in  Nason  v. 

raonly  referred  to  as  a  carriage,  but  West,   31   Misc.   R.    (N.   Y.)    583,   65 

is    distinguished    from    carriages    by  N.  Y.  Suppl.  651,  that  the  provisions 

another  name  to  designate  a  vehicle  of  the  highway  law,  section  155.  and 

of    an    entirely    different   character."  of  the  Penal  Code,  section  640,  sub- 
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Sec.  10.  Automobile  as  a  pleasure  carriage. 

"A  pleasure  carriage  is  one  for  the  more  easy,  convenient,  and 
comfortable  transportation  of  persons,"  ^  and  the  term  "  pleasure 
carriage,"  as  used  in  an  act  establishing  a  turnpike,  includes  a 
one-horse  wagOn  with  a  spring  seat  and  painted  sides,  which  is  not 
used  for  farming  purposes  or  for  carrying  goods. ^^  The  automobile, 
being  a  "  pleasure  carriage,"  may  use  a  toll  road  or  turnpike  upon 
paying  reasonable  fees  for  the  privilege.^^ 

Sec.  11.  Automobile  as  a  wagon. 

It  has  been  held  tjiat  an  automobile  is  not  a  "  wagon  "  within 
the  meaning  of  statutes  passed  prior  to  the  use  of  motor  vehicles.   , 

Thus,  it  has  been  held  that  an  automobile  was  not  exempt  as  a 
wagon.^ 

And  an  act  for  the  forfeiture  of  "  wagons  "  used  in  introducing 
liquor  into  Indian  countries,  has  been  held  inapplicable  to  auto- 
mobiles so  used.^° 

division  11  do  not  apply  to    .     .     .  riage,    vehicle,    or    engine;    and    at 

"automobiles,  but  are  directed  against  night  such  person  shall  carry  a  red 

the  heavier  traction  engines;  and  the  light,  except  in  incorporated  villages 

requirement  that  a  forerunner  must  and  cities.    This  section  shall  not  ap- 

precede    the    steam    carriage    would  ply  to  any  carriage  or  motor  vehicle 

ha/ve  DO  value,  and  has  no  applica-  propelled    by   steam    developing   less 

tion."     The  New  York  statute  is  as  than  twenty-five  horse  power,  other 

follows:     "The  owne  rof  a  carriage,  than  a  steam  traction  engine." 

vehicle,  or  engine,  propelled  by  steam,  86.  Brendon  v.  Warley,  8  Misc.  (N. 

his  sei'vant  or  agent,  shall  not  allow,  i  Y. )   253,  38  N.  Y.  Suppl.  557. 

permit  or  use  the  same  tt*  pass  over,  27.  Moss  v.  Moore,  18  Johns.    (N. 

through  or  upon  any  public  highway  Y. )   138. 

or  street,  except  upon  railroad  tracks,  28.  ScrantoSi  v.  Laurel  Run  Turn- 

unless   such  owners,  or  their   agents  pike  Co.,  14  Luz.  Leg.  Keg.  Eep.  97. 

or    servants,    shall    send    before    the  See  also,  section  53,  as  to  the  right 

same  a  person  of  mature  age  at  least  to  use  toll  roads, 

one-eightlt  of  a  mile  in  advance,  who  29.  Prater  v.  Riechman,  135  Tenn. 

shall  notify  and  warn  persons  travel-  485,  187  S.  W.  305. 

ing  or  using  such  highway  or  street,  30.  United  States  v.  One  Automo- 

with   horses   or   othfer   domestic   lini-  bile,  237  Fed,   891. 
mals,   of  the  approach   of   such   car- 
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Sec.  12.  Automobile  as  an  appiM!tena]ace.    nv<-':y.iiA.  .      .  >  xi 

An  automobile  isnot  an  "  apipurtenanc©  "  within  the.  meaning  of 
a  statute  authorizing  police  officers,  in  case  of  m ,  violation  .of  the 
liquor  laws,  to  seize  the  "  liquor,  tars,  furniture;  fixtures,  vessels, 
and  appurtenances  thereto  belonging."  ^^ 

Other  statutory  provisions,  may  give  greater  power  over  auto- 
mobiles used  in  the  .unlawful  traffic  of  liquor.^^ 

Sec.  13.  Automobile  as  a  tool  or  implement  of  trade. 

An  automobile  is  not  a  "tool  or  impleim&nt  of  trade"  within 
the  meaning  of  homestead  laws  exempting  such  articles.^" 

Sec.  14.  Extrinsic  evidence  of  meaning  of  terms. 

Extrinsic  evidence  as  to  the  meaning  of  the  various  terms  em- 
ployed to  designate  the  automobile  would  be  admissible  as  explana- 
tory of  the  language  of  ajiy  particular  instrument  or  writing.  In 
pleadingsi,  however,  especially  in  criminal  p^roceedings,  particular 
care  should  be  exercised  in  using  the  proper  and  corrept  terms, 
especially  where  the  definitions' are  to  be  found  in  a  statute,  which 
should.be  followed  in  the  language  of  the  act.^*  ,;, 

31.  One  Cadillac  Automobile  v.  32.  See  U.  S.  v.  Mincey  (C.  C.  A.ji 
State  (OklaJ),  172  Pac.  &2;  Lebrecht  254  Fed.  287;  Bernstein  v.  Higg'in- 
V.  State  (Okla.),  172  Pac.  65:  State  botliara  (Ga.),  96  S.  B.  866;  Phillips 
V.  One  Packard  Automobile  (Okla.),  v.  Stapleton  (Ga.  App.),  97  S.  E. 
172  Pac.  66;  One  Moon  Automobile  885;  Martin  v.  English  (Ga.  App.), 
V.  State  (Okla.),  173  Pac.  66;  One  98  S.'  E.  .504;  Nesmith  v.  Martin 
Hudson  Super-six  Automobile  V.  State  (Ga.),  98  S.  E.  551,  State  v.  Eaph 
(Okla.),  173  Pac.  1136;  State  v.  One  (Iowa),  168  N.  W.  256.  ' 
Ford  Automobile  (Okla.),  174  Pac.  33.  Eastern  Mfg.  Co.  vl  Thomas,  83 
488;  Bussey  v.  State  (Okla.),  175  S.  Car.  509,  64  S.  E.  401. 
Pac.  236;  Cooper  v.  State  ex  rel.  34.  "  Judges  have  the  general  tog- 
Hardy  (Okla.),  175  Pac.  551;  Cross-  nizance  of  other  people  as  to  the 
land  V.  State  (Okla.),  176  Pac.  944;  terms  relating  to  the  use  of  automo- 
First  Nat.  Bank  of  Eoif  v.  State  biles."  Chamberlayne's  Modern  Law 
(Okla.),   178   Pac.  670.  of  Evidence,  sec.  775. 
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Sec.  15.  Legislative  definitions. 

Fearing  that  disputes  in  the  future  might  arise  concerning  the 
meaning  of  the  terms  employed  in  automobile  legislation  to  deag- 
nate  the  automobile,  in  many  of  the  States  the  terms  "  motor  ve- 
hicle," "  automobile,"  "  motor  car,"  and  "  motor  cycle,"  have  been 
expressly  defined  by  the  legislaturea  Thus  it  is  commonly  pro- 
vided that  the  term  "  motor  vehicle  "  shaU  include  all  vehicles  pro- 
pelled by  any  power  other  than  muscular,  except  road  rollers,  fire 
engines,  ;traeti<>n  engines,  and  such  vehicles  as  run  only  upon  rails 
or  tracks.  Cars  of  electric  and  steam  railways  are  specifically  ex- 
cepted from  the  operation  of  the  statutes  and  so  are  bicycles,  tri- 
cycles, or  such  other  vehicles  propelled  exclusively,  or  in  part,  by 
muscular  pedal  power.  The  term  "  motor  vehicle "  as  used  in 
legislation  means  motor  vehicles  having  more  than  two  wheels 
ordinarily.  Automobile  fire  engines  and  such  >self-propelling  ve-* 
hides  as  are  used  neither  for  the  conveyance  of  persons  for  hire, 
pleasure,  or  business,  nor  for  the  transportation  of  freight'  are  ex- 
cepted from  the  provisions  of  some  of  the  enactments. 

The  term  "  machine  "  is  also  sometimes  used  in  connection  with 
other  words  to  designate  the  automobile.^^ 

The  expression  "  motor  ear  "  in  the  English  Motor  Car  Act  of 
1903,  means  the  Same  as  the  expression  "  light  locomotive  "  in 
the  principal  act  as  amended  by  the  1903  act,  except  that,  for  the 
purpose  of  the  provisions  of  the  law  of  1903  with  respect  to  the 
registration  of  motor  cars,  the  tenn  "  motor  ear  "  does  not  include 
a  vehicle  drawn  by  an  automobile.^ 

36.  Machine. — An  assemblage  or  in-  line    in    which    such    point   tends    to 

ter-related  movable  parts,  forming  an  move  is  the  "  direction  of  the  power;" 

appliance  for  transmitting  and  modi-  the    resistance    to    be   overcome,    the 

fying  forces  and  the  motion  produced  "weight;  "  and  that  part  of  the  ma- 

hy  them.     A  force  employed  to  move  chine  immediately  applied  to  the  re- 

a  machine  is  a  "  motor."    The  moving  sistance,  the   "working  point."     Int. 

force    in    a    machine    is    called    the  Motor  Cyc,  p,  295. 

"  power."    The  place  of  its  appliance  36.  See   sec.    30,    subd.     ( 1 ) ,    Eng. 

is   the   "  point   of   application ;  "   the  Motor  Car  Act  1903. 
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Sec.  16.  Traction  engine  as  automobile. 

A  traction  engine  has  been  held  to  be  an  automobile  within  the 
meaning  and  construction  of  an  automobile  law  providing  that 
the  terms  "  automobile "  and  "  motor  cycle "  shall  include  all 
vehicles  propelled  by  othex  than  muscular  power,  except  railroad 
and  railway  ears  and  motor  vehicles  running  only  upon  rails  of 
tracks  and  road  rollers.^' 

Traction  engines  are  usually  excluded  from  the  definitions  of 
the  terms  '"  automobile"  and  "  motor  vehicle,"  but  in  the  act  re- 
ferred to  this  was  apparently  overlooked. 

.) 
Sec.  17.  Bicycle  as  a  vehicle. 

The  term  "  vehicle,"  a&  nsed  in  a  statute,  is  generally  construed 
to  include  a  bicycle.^* 

Sec.  18.  Motorcycle  as  a  motor  vehicle. 

If  a  bicycle  is  considered  a  "  vehicle,"  ''  a  motorcycle  should 

37.  Emerson    Troy    Granite    Co.    v,  Minn.  555,  '60  N.  W.  545,  546,  38  L. 
Pearson.  74  N.  H.  32,  '64  At].  582.  R.  A.  61O18,  49  Am.  St.  Kep.  533. 

38.  AZaftama.— Davis     v.     Petrino-  '^o''*^  Dakota.—  Gagnier  v.  City  of 

■vich.  112   Ala.  .564,  31  So.  344,  36  L.  Fargo,   11   X.   D.  73,   88  N.   W.   1030, 

K.  A.  615.  ^•'^l'  ^  -*'"•  'St-  I^ep.  705. 

',.  ,.  ^i..        ,,„  Oklahoma. — Tulsa  Ice  Co.  v.  Wilkes 

Indtana. —  Mercer     \ .    Gorbm,    117 


Ind.  450,  30  N.   E.   132.  134,  3  L.   R. 
A.  321,  10  Am.  St.  Rep.  76;  Holland 
V.  Bartch,  120  Ind.  46,  22  N.  B,  83, 
85,  16  Am.   St.  Rep.  307. 
Iowa. —  Roberts     v.     Parker,     117 


(Okla.),   153   Pac.   11&9. 

Pennsylvania. —  Lacy  v.  Wirni,  4 
Pa.  Dist.  Rep.  409,  412. 

Rhode  Island. — ^  State  v.  Collins,  16 
R.  I.  371,  17  Atl.  131,  3  L.  R.  A. 
394n. 


Iowa,  389,  90  N.  W.  744,  57  L.  R.  A.  Texas. -l^r^iio  Electric  &  Ry.  Co. 

764,  94  Am.  St.  Rep.  316.  ^    Hamilton,  33  Tex.   Civ.  App.  480, 

Massachusetts. —  Foster    v.    Curtis,  .^6  S.  W.  ^QS.  1000. 

313    Mass.    79,    9fl    N.    E.    961,    Ann.  Virginia. —  Jones  v.    City    of   Wil- 

Cas.  1913  E.  1116.  liamsburg,  97  Va.  732,  34  S.  E.  883, 

*. —  Myers    v.    Hinds,    110  47  L.  R.  A.  394. 


Mich.'  300,  68  N.  W.  156,  157,  33  L.  Canada.— Heg.   v.   Juston,   24   Ont. 

R.  A.  356,  64  Am.  St.  Rep.  345.  (Canada)   3»7. 

Minnesatd.—  ThomBon  v.  Dodge,  58  39.  See  section  17. 
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be   considered    a    "  motor   tehicle."      And   the   courts   take   this 


view. 


Thus,  it  has  been  held  that  a  "  motor  cycle  "  is  a  "  vehicle  of 
like  character  "  with  an  automobile  as  that  lerm  is  used  in  a  statute 
regulating  "  the  running  of  automobiles,  locomobiles  and  other  ve- 
hicles and  conveyances  of  like  character."  *^ 


40.  People  v.  Smith,  156  Mich.  173, 
130  N.  W.  581,  16  Ann.  Cas.  6i07,  31 
L.  R.  A.   (N.  S.)   41n. 

Motor  cycle. — A  two-wheeled  or 
sometimes  three  or  four-wlieeled  cycle 
driven  by  a  mofor  and  usually  fur- 
nished with  pedals.  The  motor  drives 
the  wheel  by  belt,  chain  or  propeller 
shaft,  or  even  directly  by  spur-wheels, 
and  is  usually  started  by  the  pedals 
or  by  a  crank.  There  is  usually  but 
one  speed,  but  sometimes  two  or 
three.  Motor  cycles  carry  but  one 
person,  the  driver,  although  some 
makes  produce  arrangements  for 
carrying  another  on  an  auxiliary 
framing,  or  in  a,  forward  seat  con- 
verting the  motor  cycle  into  a  tri- 
cycle. When  furnished  with  four 
wheels  it  becomes  a  quadricycle  or 
"  quad."     Int.  Motor  Cyc,  p.  336. 

A  boy's  sledjis  not' a  motor  vehicle. 
Perrill  v.  Virginia  Brewing  Co. 
(Minn.),  153  N.  W.  136. 

41.  Bonds  v.  State,  16  Ga.  App. 
401,  85  S.  E.  629,  631.  It  was  said  by 
the  court  in  this  case ;  "  The  danger 
to  others  which  arises  from  the  use 
of  an  automobile  or  vehicle  of  like 
character^  depends  in  part  upon  the 
rapid  rate  of  speed  at  which  such 
vehicles  ordinarily  travel,  or  of  which 
they  are  at  least  generally  capable, 
the  noise  visually  accompanying  their 
operation,  which  is  calculated  to 
frighten  horses  or  other  animals  trav- 


eling along  the  public  highways,  and 
tbe  difficulty  with  which  they  may  be 
guided,  .and  controlled  when,  running 
at  a  high  rate  of  ^peed,  so  as  to  avoid 
collisions  with  persons  or  teams  on 
the  highways.  It  is  a  matter  of  com- 
mon knowledge  that  a  motor  cycle 
propelled  by  gasolene  is  capable  of  as 
high  or  a  higher  rate  of  speed  than 
may  be  attained  by  a  four-wheeled 
automobile;  and  it  is  equally  well- 
known  that  a  motor  cycle  is  even 
more  noisy  and  is  a  more  alarming 
object  to  country-bred  domestic  ani- 
mals than  is  a  larger  type  of  auto- 
mobile. We  may  easily  conclude  that 
since  the  primary  purpose  of  the  leg- 
islature was  to  protect  pedestrians 
and  others  on  the  highways,  a  motor 
cycle  is  a  vehicle  '  of  like  character ' 
with  an  automobile,  so  far  as  the  act 
of  1910  is  concerned,  as  the  use  of  a 
motor  cycle  on  the  public  highways 
without  check  or  regulation  would 
bring  about  or  produce  the  identical 
dangerous  situations  and  possibilities 
that  the  use  of  the  four-wheeled  au- 
tomobile might  produce.  It  is  imma- 
terial, so  far  as  frightening  a  liorse 
on  the  I'oadway  is  concerned,  whether 
the  self-propelled  machine  which  ap- 
proaches at  an  unlawful  r.ate  of  speed, 
wrapped  in  a  cloud  of  smoke,  emit- 
ting and  accompanied  by  the  vile 
smell  of  exploding  gasolene,  runs  on 
two  wheels  or, four,  for  it  may  not  be 
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Again,  in  construing  a  statute  limiting  the  rate  of  speed  at  which 
an  '  automobile,  or  any  other  conveyance  of  a  similar  type  or 
kind  "  may  be  driven  and  imposing  certain  other  duties  upon  the 
driver  thereof,  it  was  thought  that  a  motor  cycle  comes  within  the 
meaning  of  the  words  "  or  other  conveyance  of  a  similar  type  or 
kind."  ^ 

Sec.  19.  Motorcycle  as  a  carriage. 

In  Englcund  it  has  been  decided  that  a  motor  bicycle  is  a  "  car- 
riage "  for  which  a  license  is  required  within  the  meaning  of  the 
Customs  and  Inland  Kevenue  Act  of  1888,  as  being  a  carriage 
drawn  or  propelled  upon  a  road  by  mechanical  power.*' 

But  it  has  been  held  that  a  bicycle  is  not  a  "  carriage  "  within 
the  meaning  of  a  state  statute  requiring  highways  to  be  kept  rea- 
sonably safe  for  "  carriages."  ** 

Sec.  20.  Automobilist. 

An  automobilist  may  be  said  to  be  one  who  rides  in,  or  drives 
an  automobile,*^  and  may  include  either  an  owner,  licensee,  chauf- 
feur or  driver,  provided  he  is  familiar  with  the  operation  of  a  car. 

Sec.  21.  Owner. 

The  word  "  owner  "  is  defined  as  "  The  person  in  whom  is  vested 
the  ownership,  dominion,  or  title  of  property:  proprietor:"  *^ 

imagined  that  a  horse  which  would  riage. — Taylor   v.   Goodwin,   i  Q.   B. 

take  fright  at  a  four-wheeled  vehicle  228. 

would  not   be   equally   frightened   at  44.  Richardson     v.     Danvers,     176 

the    too    rapid    approach    of    a    two-  Mass.  413,  57  N.  E.  688,  50  L.  R.  A. 

wheeled  vehicle   of  like   character  so  127,  79  Am.  St.  Rep.  330. 

far  as  its  capacity  for  rapid  move-  45.  Automobilist. —  Standard    Diet. 

ment,   its   noise,    and   its    smell   are  Addenda. 

concerned."  A  person  conversant  with  the  struc- 

42.  Dunkelbarger  v.  McFerren,  149  ture  and  mechanism  of  an  automo- 
111.  App.  '630.  bile  and  who  is  experienced  in,  driv- 

43.  O'Donoghue  v.   Moon,   90  Law  ing  it.     Int.  Motor  Cyc,  p.  45. 

T.  (N.  S.)  843,  68  J.  P.  349.  46.  Black's  Law  Diet.,  3d  Ed.,   p. 

A  bicycle  may  be  considered  a  car-      865. 
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"  He  who  has  dominion  of  a  thing,  real  or  personal,  corporeal 
or  incorporeal,  which  he  has  a  right  to  enjoy  and  do  with  as  he 
pleases,  — ■  even  to  spoil  or  destroy  it,  as  far  aa  the  law  permits 
unless  he  be  pi-evented  by  some  agreement  or  covenant  which  re- 
strains his  right."^' 

These  definitions  may  be  said  to  state  in  a  general  way  the 
meaning  of  the  word  owner.  The  question,  however,  arises  whether 
one  who  has  purchased  property  under  a  conditional  sale  a^'ee- 
ment  by  which  title  is  reserved  in  the  seller  may  be  said  to  be  the , 
owner.  In  two  cases  in  'Canada  —  in  whien  this  question  was  con- 
sidered it  was  held  that  the  pui-chaser  was  the  owner  within  the 
meaning  of  a  statute  respecting  the  liability  of  the  "  owner  "  of  an 
automobile  for  personal  injuries  sustained  by  the  mismanagement 
of  the  car  while  under  his  control.**  In  the  Appellate  Court  it 
was  said,  "  The  word  '  owner '  is  an  elastic  term,  and  the  meaning 
which  must  be  given  to  it  in  a  statutory  enactment  depends  very 
much  upon  the  object  the  enactment  is  designed  to  serve."  And 
in  line  with  this  the  court  below  remarked :  "  The  legislators  in- 
tended to  reach  the' person  who,  having  the  control  and  managemeait 
of  the  motor  vehicle,  and  having  an  interest  such  as  that  of  a  bona 
fide  purchaser,  is  concerned  in  securing  a  proper  driver  or  operator, 
and  who  should,  under  the  intention  of  the  Act,  be  responsible  for 
the  acts  of  the  person  to  whom,  as  servant,  employee,  or  agent,  he 
intrusts  its  operation.  In  the  absence  of  an  express  interpretation 
of  the  word  owner,  and  especially  in  view  of  what  I  take  to  be 
the  object  of  passing  sec.  19,  of  the  Act,  I  can  give  no  other  mean- 
ing to  the  wor(J  than  that  in  ordinary  use  and  asi  defined  above, 
if  the  legislators  had  intended  it  to  have  a  wider  or  different  mean- 
ing, they  would  no  doubt  have  said  so." 

In  a  recent  case  in  Alahama  it  is  also  decided  that  the  expression 

47.  Bouvier's      Tiaw      Diet.       (Ed.  Rep.  62,  4  Ont.  W.  N.  1330.     See  also, 
1914),  p.  3437.  section  888,  as  to  right  of  conditional 

48.  Wyilne  v.  Dalby,  16  DoJn.  Law  vendee  to  maintain  an  action  for  in- 
Eep.  710,  iaffirming  Wynne  v.  Dalby,  juries  to  the  machine.     . 

13  Dom.  Law  Rep.  ."i'eg,  39  Ont.  Law 
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'  owners  or  custodians  "  does  not  extend  to  a  mere  servant  or  a 
person  having  only  temporary  control  of  an  automobile  under  per- 
mission from  the  owner. ^^ 

Under  a  statute  making  ''  the  owner  of  a  motor  vehicle  liable 
for  any  injury  occasioned  by  the  negligent  operation  by  any  per- 
son of  such  motor  vehicle,"  the  word  "  owner  "  has  been  held  not  to 
include  a  person  who  may  be  merely  either  mediately  or  immedi- 
ately in  possession  of  the  vehicle  but  to  refer  to  the  real  proprietor 
only."" 

Sec.  22.  Riding  and  driving. 

The  words  "  ride  "  and  "  drive "  are  not  confined  to  animals. 
They  are  not  limited  in  any  manner  whatsoever.  Anything  ca- 
pable of  being  ridden  or  driven  comes  within  the  purview  of  those 
terms.  They  are  apt  words  in  the  case  of  bicycles,  motor  cycles 
or  automobiles,  when  ridden  or  d  riven. ^^ 

Sec.  JZ3.  Automobile  parts  and  accessories. 

Definitions  of  automobile  parts  and  accessories  may  be  of  great 
importance  in  the  construction  and  interpretation  of  contracts. 
What  is  and  what  is  not  included  within  the  meaning  of  certain 
terms  used  by  parties  may  be  the  subject  of  dispute.  For  example, 
an  automobile  body  is  ordered  from  a  manufacturer  or  dealer; 
what  is  the  purchaser  entitled  to  receive  ?  Take  also  the  purchase 
of  an  automobile.    What  goes  with  it  for  the  price  named  ?    Are 

t 

49.  Armstrong  v.  Sellers,  183  Ala.  out  his  consent  and  without  fault  on 
58i2,  62  So.  38.  Ms  part  such  as  mere  trespassers  and 

50.  Daugherty  v.  Thomas,  174  was  therefore  unconstitutional  as  de- 
Mich.  371,  140  N.  W.  615,  Ann.  Cas.  priving  the  owner  of  his  property 
1915  A.  1163,  45  L.  R.  A.  (If.  S.)  without  due  process  of  law.  See  also 
699n,  holding  the  provision  of  the  Mitchell  v.  Van  Kenlen  &  Winchester 
law  to  this  effect  to  be  unconstitu-  Lumber  Co.,  175  Mich.  75,  140  N.  W. 
tional  in  that  it  rendered  the  owner       973. 

of  an  automobile  liable  for  negligent  51.  State   v.    Smith,   29   R.   I.   245, 

operation   of  the  car  by  any  person       69  Atl.   1061;    State  v.  Thurston,  2R 
•  who   obtained   possession   of  it   with-      K.  I.  265.  66  Atl.  580. 
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lamps,  searchlights,  tools,  speedometer,  clock,  windshield,  etc.,  to 
go  with  it,  or  are  all  or  some  of  these  arT;icles  to  be  treated  as  ac- 
cessories and  entailing  extra  expense?  So  far  as  lanips  are  con- 
cerned, it  may  be  said  that  the  automobile  may  be  expected' by  the 
purchaser  to  be  legally  equipped  for  operation  on  the  public  "high- 
ways, but  this  does  not  necessarily  include  extra  searchlights.  So 
also  a  horn  or  proper  signal  or  warning  device  goes  with  the  sale 
of  an  automobile  without  express  mention.'  These  may  be  said  to 
come  properly  within  the  meaning  of  the  term  automobile  or  other 
word  used  in  the  contract  of  purchase.  Chains,  however,  to  prevent 
skidding,  a  speedometer  and  a  clock,  might  riot  ordinarily  be  in- 
eluded.  Custom  and  usage  in  the  trade  would  control,  of  course, 
in  the  absence  of  express  contractual  provisions.  Robes,  goggles, 
clocks,  speedometers,  chains  and  similar  accessories  are  not  parts 
of  an  automobile,  though  quite  necessary  in  the  use  of  motor 
vehicles.^^ 

Sec.  24.  Highways.   . 

Ways  are  either  public  or  private.  A  way  open  to  all  people 
is  a  public  highway.     It  will  be  noted  that  all  the  automobile 

52.  Engine. — A  piece  of  mechanism  car,  the  term  "  chassis  "  means  the 
used  to  convert  heat,  or  some  other  reota.ngulj,r  metal  framework  thereof, 
form  of  energy,  into  mechanical  as  distinguished  from  its  body  and 
work;  in  other  words,  a  machine  for  seats,  but  including  its  accessories 
the  development  of  power  from  some  for  propulsion,  as  the  tanks,  motor, 
source  of  energy,  such  as  coal,  gas,  generajtor,  gear,  springs,  axles,  wheels, 
oil,  fete.  A  gasolene  engine  is  an  in-  tires,  fan,  and  general  running  gear, 
ternal  combustion  engine  in  which  the  Kansas  City  Auto  School  Co.  v.  Hole- 
fuel  used  is  an  inflammable  vapor  ker,  etc.,  Mfg.  Co.  (Mo.  App.),  182 
formed  by  a  mixture  of  gasolene  and  S.  W.  759. 

air.     Int.   Motor   Cyc,   pp.   177   and  The  frame  is  that  part  of  a  motor 

178.  vehicle  which   supports  the  carriage 

Carburetter. — ^An  appartus  in  whidh  body,  motor,   and   transmission,   and 

is  effected  the  mixing  of  the  fuel  nee-  to  iwhich,  beneath,  are  attached  the 

essary  for  the  operation  of  internal  wheel    axles.      Int.  ■  Motor    Cyc,    p. 

combustion  motors.    Int.  Motor  Cyc,  197. 

p.  98.  Transmission-gear. —  The      gearing 

Chassis.— As    applied    to    a    motor  through  which   the   power   from-  the 


Definitions  and  Geneeal  Consideeations. 


19 


regulations  apply  only  when  an  automobile  is  operated  on  public 
avenues  of,  travel.  To  drive  a  motor  vehicle  on  a  private  way,  it 
is  not  necessary  to  register  the  machine,  -nor  need  any  specific 
statutory  speed  limit  be  complied  with.  The  term  highway  is  the 
generic  name  for  all  kinds  of  public  ways,  including  county  and 
township  roads,  streets  and  alleys,  turnpikes  and  plank  roads,  rail- 
roads and  tramways,  bridges  and  ferries,  canals  and  navigable 
rivers.    Every  public  thoroughfare  is  a  highway.^^ 

Thus,  in  one  case,  it  was  said :  "  It  is  not  the  amount  of  travel 
upon  a  highway  which  distinguishes  it  as  a  public  instead  of  a  pri- 
vate road.  A  private  road  might  have  the  larger  amount.  It  is  the 
right  to  travel  upon  it  by  all  the  world,  and  not  the  exercise  of  the 


motor  in  an  automobile  is  transmit- 
ted to  the  rear  axle.  Int.  Motor  Cyc, 
p.  477. 

Automobile  engine  not  a  brake. — 
Wilmott  V.  Southwell,  L.  T.  Rep., 
vol.  XXV,  No.  2,  p.  22,  Oct.  27,  1908. 

53.  Schier  v.  State,  96  Ohio,  245, 
117  N.  E.  229;  Elliott  on  Roads  and 
Streets   (3d  Ed.),  pp.  1,  2. 

For  other  definitions  of  highway, 
see  the  following  cases: 

Arkansas. — ^Arkansas  River  Packet 
tk).  V.  Sorrels,  50  Ark.  466,  8  S.  W. 
683. 

Cownecticut. — Laufer  v.  Bridgeport 
Traction  O).,  68  Conn.  475,  37  Atl. 
379,  37  L.  R.  A.  533. 

Indiana. — Wild  v.  Deig,  43  Ind. 
455,  13  Am.  Rep.  399. 

Massachusetts. — Commonwealth  v. 
Inhabitants  of  Newbury,  2  Pick.   51. 

Minnesota.  —  Northwestern  Tele- 
phone Exeh.  Co.  V.  Minneapolis,  81 
Minn.  140,  86  N.  W.  69,  53  L.  R.  A. 
17. 

Missouri. — ^Jenkins  v."  Chicago  &  A. 
K.  Co.,  S7  Mo.  App.  578. 


T^orth  Carolina. — State  v.  Cowan, 
29  N.  C.  239. 

Oklahoma. — Southern  Kansas  Rail- 
way Co.  V.  Oklahoma  City,  12  Okla. 
82,  69  Pac.  10'50. 

South  Carolina: — -Heyward  v.  Chis- 
olm,  11  Rich.  L.  353. 

Wisconsin. — Town  of  Randall  v. 
Rovelstad,  105  Wis.  410,  81  N.  W. 
819. 

Destruction  of  sign  posts. — ^Wil- 
fully defacing,  injuring,  or  destroy- 
ing any  mile  post,  index  board,  sign 
post,  bridge,  or  causeway  constitutes 
a  misdemeanor,  even  thoug'h  the  sign 
or  post,  as  the  case  may  be,  was 
erected  by  private  individuals.  Pull- 
man V.  State,  88  Ala.  190,  7  So.  148. 

A  bridge  may  be  a  public  ihighwa.y. 
City  of  Baraboo  v.  Dwyer,  166  Wis. 
372,  165  N.  W.  297. 

In  a  particular  statute,  the  expres- 
sion "  public  highway  of  this  state," 
may  be  construed  as  meaning  a  pub- 
lic road  outside  of  a  city.  City  of 
Windsor  v.  Bast  (Mo.  App.),  19fl  S. 
W.  7a2. 
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right  which  makes  it  a  public  highway."  ^*  The  term,  "  public 
highway,"  while  it  may  be  construed  in  a  limited  sense  as  meaning 
a  way  for  general  travel  which  is  wholly  public,  yet  in  a  general 
and  broader  'sense  it  may  be  construed  as  including  toll  roads,  since 
in  this  sense  it  includes  every  common  way  for  travel  by  persons 
on  foot  or  in  vehicles  rightfully  used  on  highways,  which  the  pub- 
lic have  the  right  to  use  either  conditionally  or  unconditionally, 
and  in  construing  this  term  it  is  decided  that  as  used  in  a  general 
law  it  should  be  regarded  as  having  been  used  by  the  legislature  in 
its  general  sense  unless  there  is  some  efficient  reason  for  believing 
it  was  used  in  the  limited  sense.  So  in  one  state  it  has  been  de- 
clared that  a  general  law,  regulating  the  operation  of  automobiles 
upon  public  highways  in  the  interest  of  public  safety  rather  sug- 
gests the  use  of  the  term  in  the  general  than  the  particular  sense, 
since  the  danger  of  personal  injury  is  quite  as  great  and  immunity 
therefrom  is  quite  as  important  to  travelers  on  the  one  as  ;he  other.^^ 
And  ways  originally  laid  out  as  puhlic  highways  still  retain 
their  character  as  public  highways  though  the  park  commission- 
ers in  any  city  or  town  where  such  ways  exist  have  acquired  or 
have  been  vested  with  jurisdiction  and  control  over  them.  So  in 
Massachusetts  it  was  decided  that  Commonwealth  Avenue  in  the 
Brighton  district  in  Boston  was  a  public  highway  within  the  mean- 
ing of  the  words  as  used  in  an  order  of  the  Massachusetts  highway 
commission  requiring  an  automobile  operated  on  a  public  high- 
way to  display  its  registered  number  thereon  in  a  certain  manner.^^ 
Under  a  statute  giving  redress  to  one  injured  by  the  negligent  oper- 
ation of  an  automobile  upon  or  across  "  public  highways,  walks^ 
streets,  avenues,  alleys,  or  places  much  used  for  travel,"  ^''  the 
phrase  "places  much  used  for  travel "  is  to  be  construed  as  cover- 

54.  Matter  of  Mayor  of  New  York,       Scranton  v.  Laurel  Run  Turnpike  Co., 
135  N.  Y.  253,  360,  31  N.  E.  1033,  31       3a5  Pa.  St.  &2,  73  Atl.  1063. 

Am.  St.  Kep.  i885.  56.  Commonwealth    v.    Butler,   a04 

55.  Weirich  v.  State,  140  Wis.  98,       Mass.  11,  90  N.  E.  360. 

131  N.  W.  653,  2.2  L.  R.  A.    (N.  S.)  57.  See  Mo.  Key.  St.  1«09,  §  8523. 

1221,    17    Ann.    Gas.    802.      See    also 
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ing  all  other  places  which  might  not  be  covered  by  the  specific 
words  employed,  and  where  a  driveway  was  constantly  used  both 
by  vehicles  and  pedestrians,  there  was  held  to  be  no  error  in  re- 
quiring the  jury  to  find  that  it  was  a  public  highway  generally 
used  for  public  travel,  it  not  being  necessary  for  theni  to  find  that 
it  was  much  used  for  that  purpose^* 

Sec.  25.  Roads. 

A  road  is  a  passage  ground  appropriated  to  public  travel.  The 
word  "  road  "  cannot,  however,  be  said  to  be  one  of  uniform  mean- 
ing; it  has  been  variously  defined,  and  is  often  enlarged  or  re- 
stricted by  the  language  with  which  it  is  associated.  The  meaning 
of  the  word  in  statutes  is  ascertainable  from  the  context  and  pur- 
pose of  the  partieiilar  legislative  enactment  in  which  it  is  found.^ 

Sec.  26.  Streets. 

A  street  is  a  road  or  public  way  in  a  city,  town,  or  village.  A 
way  over  land  set  apart  for  public  travel  in  a  town  or  city  is  a 
street,  no  matter  by  what  name  it  may  be  called ;  it  is  the  pui^ 
pose  for  which  it  is  laid  out  and  the  use  made  of  it  tha/t  determines 
its  character.  As  the  way  is  common  and  free  to  all  people,  it  is 
a  highway,  and  it  is  proper  to  affirm  that  all  streets  are  highways, 
although  not  all  highways  are  streets.  Streets  resemble,  in  many 
particulars,  ordinary  public  roads,  but  there  are,  nevertheless,  very 

58.  Uodges'  v.  Chambers,  171  Mo.  Pent  roads. — The  term  "  highway," 
App.  .563,  154  S.  W.  429.  See  also  in  the  Vermont  Rev.  St.,  sections 
Denny  v.  Randall  (Mo.  App.),  302  3178,  3179,  relieving  owners  of  land 
S.   VV.  602.  from  the  duty  of  maintaining  fences 

59.  Elliott  on  Roads  and  Streets  on  the  sides  of  the  highways,  does 
(3d  Ed.),  pp.  10,  11.  not  include  pent  roads.    Carpenter  v. 

Roadway    is    defined    in    the    ordi-  Cook,  67  Vt.  102,  30  Atl.  998,  999; 

nances  for  the  city  of  New  York  las  French  v:  Holt,  53  Vt.  364;   Wolcott 

"that  portion  of  any  street  which  is  v.   Whitcomb,  40  Vt.   40,  41;    Bridg- 

included  between  the  curbs  or  ^urb-  man  v.   Town  of  Hardwick,   31   Atl. 

lines  thereof  and  is  designed  for  the  33,  34,  67  Vt.  133.    Contra,  see  Town 

use  of  vehicles."  of  Whitingliam  v.  Bowen,  32  Vt.  317. 
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important  differences  between  the  two  classes  of  public  ways.  Tlie 
purpose  for  wbicb  they  are  established  is  primarily  the  same,  that 
of  public  travel,  but  many  uses  may  properly  be  made  of  streets 
which  cannot  rightfully  be  made  of  ordinary  suburban  roads.  The 
rights  of  the  public  are  much  greater  in  streets  than  in  the  roads 
of  the  rural  districts,  and  the  methods  of  regulating  their  use,  im- 
provement, and  repair  are  materially  different.  Where  a  statute 
uses  the  term  street,  and  does  so  with  reference  to.  a  town  oi'  city, 
and  there  are  no  limiting  or  explanatory  words,  it  must  be  taken  to 
mean  a  street  in  the  true  sense  of  the  term.  It  is  sometimes  neces- 
sary to  discriminate  between  the  genus  highways  and  the  species 
streets,  but  when  the  species  is  designated  there  seldom  can  he  any 
difficulty '  in  determining  what  class  of  public  ways  is  intended, 
although  it  will  not  do  to  conclude,  in  all  cases  where  the  term 
highways  is  employed,  that  streets  are  included.®* 

Under  statutes  regulating  the  operation  of  motor  vehicles,  the 
term  "  highways  "  has  been  construed  as  including  "  streets  "  in  in- 
coi-porated  villages  and  cities.^^ 

In  many  of  the  automobile  acts  passed  by  the  various  states,  the 
terms  public  highways,  ways,:  streets,  and  other  terms  pertaining  to 
highways  have  been  defined.  • 

GO.  Elliott   on    Roads    and    Streets  not  pass  through  a  city  or  town  with- 

(3d  Ed.),  pp.  21,  et  seq.  out  running  over  a  street.     When  a 

61.  Wa,re  v.  Lamar,  16  Ga.  App.  public  highway  reaches  the  corporate 
560,  85  S.  B.  '834;  Forgy  v.  Rutledge,  boundary  of  a  city  or  town  and  con- 
167  Ky.  183,  ISO  S.  W.  90;  Burns  V.  nects  with  a  street  thereof,  in  pass- 
Kendall,  96  S.  C.  3S5,  80  S.  E.  631.  ing  through  the  city  or  town,  from 

"  In  view  of  the  language  of  the  such  point  of  connection,  it  becomes 
act,  we  are  of  opinion  that  by  the  a  street  of  the  municipality  and  sub^ 
use  of  the  words  '  public  highway  '  ject  to  its  authority,  and  continues  a 
the  legislature  intended  to  include  a  street  and  subject  to  such  authority, 
street,  where  the  public  highway  is  until  some  other  part  of  the  corporate 
spoken  of  as  being  within  the  corpo-  boundary  of  the  city  or  town  is 
rate  limits  of  a  city  or  town.  A  reached,  beyond  which  it  again  be- 
public  highway  is'  not,  necessarily  a  comes  a  public  highway  other  than 
street,  but  a  street  is  necessarily  a  a  street.  It  may  further  be  re- 
public hig'hway,  because  used  for  pub-  marked  that,  whenever  the  words 
lie  travel,  and  a  public  highway  can-  '  public  highway '  appear  in  the  act^ 
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Sec.  27.  Intersecting  streets. 

A  statute  regulating  the  operating  of  motor  vehicles  at  "  inter- 
secting streets  "  has  been  construed  to  apply  to  the  situation  where 
one  street  enters  into  another,  but  does  not  cross  it.^^  But  the 
passage  of  a  path  across  a  highway  and  common  does  not  make  an 
intersection  of  highways.®^  But  the  intersection  of  two  municipal 
streets  is  an  "  intersection  of  highways."  ®* 


they  are  immediately  preceded  by  the 
word  '  any,'  the  use  of  which  is  evi- 
dently to  indicate  that  any  kind  of 
a  highway  lawfully  dedicated  to  pub- 
lic use,  whether  it  be  a  state  road, 
county  road,  street,  or  alley,  is  a 
'  public  highway '  in  the  meaning  of 
ther  act."  Forgy  v.  Rutledge,  167  Ky. 
182,  1«0  S.  W.  90. 

G2.  Manly  v.  Abernathy,  167  N. 
Car.  320,  83  S.  E.  343,  wherein  it  was 
said:  "  We  are  clearly  of  the  opinion 
that  the  legislature  intended  to  use 
the  word  in  the  sense  of  '  joining '  or 
'  touching,'  or  coming  in  contact  with 
or  •  entering  into,'  and  did  not  intend 


that  the  word  'intersect'  should  be 
so  restricted  in  its  meaning  as  not  to 
protect  pedestrians  and  other  persons 
using  a  public  street,  at  a  point  or 
space  where  another  street  comes  into 
,  it,  although  it  does  not  cross  it.  We 
should  therefore  give  the  word  its 
broader  meaning,  which  will  include 
all  space  made  by  the  junction,  of 
streets,  where  accidents  are  just  as 
likely  to  occur,  as  where  the  two 
streets  cross  each  other." 

63.  Aiken    v.    Metcalf    (Vt.),    102 
Atl.  3S0. 

64.  Moye  v.  Eeddick,  20  Ga.  App. 
6i49,  S'S  S.  E.  256. 
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CHAPTER  II. 

HISTORICAL. 

Section  28.  Automobile  vehicle  of  modern  times. 

29.  Development  of  motor  carriage. 

30.  Growth  of  law. 

31.  Law  keeps  up  with  improvement  and  progress. 

32.  Highways  open  to  neV  uses. 

33.  Tendencies  in  legislation, 

34.  Tendencies  in  judicial  decisions. 

Sec.  28.  Automobile  vehicle  of  modem  times. 

The  automobile  is  decidedly  a  vehicle  of  modem  times.  In 
1899  there  were  but  few  automQbiles  in  existence  in  the  United 
States,  while  at  the  present  time  there  are  thousands  of  motor 
cars  and  the  number  is  increasing  from  yeai:  to  year.  The  modem 
automobile  is  a  development  of  comparatively  recent  date,  but  its 
inception  dates  back  to  the  early  days  of  the  steam  engine.  In 
1680  Sir  Isaac  Newton  proposed  a  steam  carriage  to  be  propelled 
by  the  reactive  effect  of  a  jet  of  steam  issuing  from  a  nozzle  at  the 
rear  of  the  vehicle.  In  1790  Nathan  Read  patented  and  con- 
structed a  model  steam  carriage  in  which  two  steam  cylinders 
operated  racks  running  in  pinions  on  the  driving  shaft.  In  1769- 
1770  Nicholas  Joseph  Cugnot,  a  Frenchman,  built  two  steam  car- 
riages. The  larger  of  these  is  still  preserved  in  Paris,  and  was 
designed  for  the  transportation  of  artillery.  Murdock,  an  assistant 
of  James  Watt,  constructed  a  model  carriage  operated  by  a  grass- 
hopper engine,  and  in  1786  Oliver  EVans,  of  the  United  States, 
suggested  the  use  of  steam  road  wagons  to  the  Lancaster  Turnpike 
Company  of  Maryland.  In  1802  Richard  Trevitluck  built  a  steam 
carriage,  which  was  exhibited  in  London,  and  which  was  driven 
ninety  miles  from  Camborne,  where  it  was  built,  to  London.  This 
carriage  brings  us  to  the  notable  period  of-  steam-coach  constrae- 
tion  in  England,i  which  lasted  until  1836.    From  this  time  we  have 
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experienced  periods  of  development  of  the  automobile  until  it  i& 
in  its  present  shape.^ 

Sec.  29.  Development  of  motor  carriage. 

The  successful  displacement  of  animal  power  by  mechanical  de- 
vices is  an  old  problem.  The  early  records  of  achievement  in  this 
direction  were  so  f ragamentary  and  imperfect  that  the  earliest  con- 
ception of  the  idea  is  mysteriously  hidden  in  the  past.  The  appli- 
cation of  the  force  of  steam  for  propulsion  on  sea  and  land  was 
anticipated  by  Roger  Bacon  when  he  wrote :  "  We  will  be  able 
to  construct  machines  which  will  propel  large  ships  with  gi-eater 
speed  than  a  whole  garrison  of  rowers,  and  which  will  need  only 
one  pilot  to  direct  them ;  we  will  be  able  to  propel  carriages  with. 
incredible  speed  without  the  assistance  of  any  animal ;  and  we  will 
Be  able  to  make  machines  which  by  means  of  wings  vrill  enable  us 
to  fly  into  the  air  like  birds."  ^  • 

Sec,  30.  Growth  of  law. 

To  study  automobile  legislation  and  the  decisions  of  the  courts 
concerning  motor  vehicles,  one  does  not  havfe  to  wade  through 
centuries  of  musty  repoi-ts,  though  such  a  process  often  is  neces- 
sary in  looking  up  a  rule  or  principle  of  law  applicable  to  the 
automobile  or  its  operation  on  the  public  streets  and  highways. 
The  legislative  enactment  and  judicial  decisions  in  the  United 
States  do  not  extend  far  back.  In  Englamd,  however,  Parliament 
has  for  some  time  regulated  the  operation  of  steam  carriages  and 
the  act  passed  in  1896  was  the  parent  of  the  amendatory  act  passed 
in  1903,  known  as  the  "  Motor  Car  Act  of  1903."  In  the  United 
States  in  1899  there  were  practically  no  cases  decided  concerning 
motor  cars  in  the  law  reports,  but  from  that  time  on  until  the  pres- 
ent the  increase  of  legislation  and  judicial  decisions  is  very  notice- 
able and  marked ;  so  that  the  conclusion  is  warranted  that  there  has 

1.  New  International  Encyclopedia,  2.  Roger     Bacon's     writings. —  The 

■vol.  II.  pp.  271,  272.  Encytilopedia  Americana,  vol.  I. 
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commenced  a  branch  of  the  law  which  will  devote  much  attention 
to  the  twentieth  century  conveyance.^ 


a.  See  Law  Notes,  vql,  JX,  No.  8, 
147. 

Critical  legislative  period. — The  his- 
tory of  legislation  controlling  auto- 
mobile driving  shows  us  that  the 
regulation '  of  autoinobiling  started 
with  few  restrictions,  a-nd  has  gradu- 
ally increased,  iintil  there  are  now 
many  and  numerous  regulations  in 
various  states.  We  have  arrived  at 
the  point  where  there  must  be  a  turn 
in  the  tide,  either  in  one  way  or  the 
other,  calling  forth  either  an  in- 
crease or  a  decrease  in  the  control 
over  the  subject.  Particularly  un- 
fortunate is  it  that  at  this  critical 
period  the  industry  and  automobilists 
should  be  face  to  face  with  many  ex- 
amples of  reckless  driving,  disregard 
ifor  the  public  safety,  and  a  disposi- 
tion of  even  automobilists  themselves 
to  incite  the  speed  mania. 

The  daily  newspapers  are  editori- 
ally advocating  further  restrictions. 
The  railroads  are  devising  means  and 
ways  of  protecting  automobilists 
against  their  own  recklessness. 

The  automobile  associations  ha.ve 
manifested  a  desire  and  overeager- 
ness  to  stop  reckless  driving  and  to 
comply  with  the  spirit  of  the  auto- 
mobile laws.  Meetings  have  been  held 
between  representatives  of  these  or- 
ganizations and  county  officials  to 
devise  ways  and  means  for  preventing 
disastrous  and  reckless  driving.  Com- 
mittees of  public  safety  have  been 
appointed  by  certain  clubs  and  state- 
ments have  been  issued  to  the  public 
asserting  the  position  which  the  au- 
tomobilists take  against  speeding. 
All  this  has  had  a  tendency  to  some 


extent  to  restore  confidence  in  the 
public;  but  actions  speak  louder  than 
words.  Nothing  material  has  been 
accomplished,  and  to-day  a  more  crit- 
ical situation  has  never  faced  auto- 
mobiledom  and  the  public. 

It  is  utterly  impossible  to  legislate 
evil  out  of  existence.  Accidents  can- 
not be  prevented  by  laws,  neither  can 
evil  conduct.  Conduct  may,  to  a 
more  or  less  extent,  be  regulated  by 
statutory  control,  if  the  penalties  are 
severe  enough  to  provoke  respect  in 
the  minds  of  those  'who  would  dis- 
obey the  law.  Various  men  through- 
out the  country  have  suggested  ways 
and  means  for  doing  away  with  evils 
connected  with  automobiling.  Very 
comprehensive  laws  have  been  en- 
acted, notably  tlie  one  in  the  State 
of  New  Jersey,  which,  it  must  be  con- 
fessed, is  as  good  a  law  as  any  for 
a'H  concerned,  with  the  exception,  per- 
haps, of  its  revenue  features.  The 
courts  have  in  one  or  two  rare  in- 
stances given  a  jail  sentence  to  driv- 
ers who  halve  been  guilty  of  speeding 
under  aggravating  circumstances,  but 
it  must  be  noted  that  there  has  been 
no  decrease  in  the  evil. 

The  time  has  come  for  automobil- 
ists themselves  to  take  active  steps 
in  order  to  protect  automobiling. 
Instead  of  asking  special  favors,  for 
more  lenient  regulations  and  for  the 
privilege  of  holding  illegal  speed  con- 
tests on  the  public  highways,  they 
should  be  spending  theit  time  devis- 
ing a  method  to  regain  the  respect 
which  they  should  have  in  the  minds 
of  the  public,  and  to  protect  them- 
selves   against    the    evils    which    are 


HiSTOKICAL.  27 

Sec.  31.  Law  keeps  up  with  improvement  and  progress. 

"  In  all  humiin  activities  the  law  keeps  up  witli  improvement 
and  progress  brought  about  by  discovery  and  invention,  and,  in 
respect  to  highways,  if  the  introduction  of  a  new  contrivance  for 
transportation  purposes,  conducted  with  due  care,  is  met  with 
inconvenience  and  even  incidental  injury  to  those  using  ordinary 
modes,  there  can  'be  no  recovery,  provided  the  contrivance  is  com- 
patible with  the  general  use  and  safety  of  the  road."  * 

Sec.  32.  Highways  open  to  new  uses. 

When  the  highway  is  not  restricted  in  its  dedication  to  some 
particular  mode  or  use,  it  is  open  to  all  suitable  methods;  and  it 
cannot  be  assumed  that  these  will  be  the  same  from  age  to  age, 
or  that  new  means  of  making  the  way  useful  must  be  excluded 
merely  because  their  introduction  may  tend  to  the  inconvenience 
or  even  to  the  injury  of  those  who  continue  to  use  the  road  after 
the  same  manner  as  formerly.  A  highway  established  for  the 
general  benefit  of  passage  and  traffic  must  admit  of  new  methods 
of  use  whenever  it  is  found  that  the  general  benefit  requires 
them.^ 

■now  known   to  exist.      Autoraobilists  1  L.  R.  A.   (N.  S.)   238,  6  Ann.  Cas. 

should   be   just   as   eager   to   have   a  656;  Melntyre  v.  Orner,  166  Ind.  57, 

violator   of  the   law   prosecuted   and  76   N.  E.   750,   4   L.   R.   A.    (N.   S.) 

punished  as   the  public   officials   are,  1130,   117  Am.   St.  Rep.  359,  8  Ann. 

and   it  would   seem   that  the   proper  Cas.  1087. 

method  to  get  at  this  is  for  automo-  Maine. —  Towle   v.  Morse,   103  Me. 

hilists  themselves  to  maintain  a  prose-  250,  69  Atl.  1044. 

cuting  department  which  will  be  en-  Michigan. — Majjomber     v.     Nichols, 

«rgetie  and  active.  34  Mich.  212,  22  Am.  Rep.  522. 

4.  Indiana  Springs  Co.  v.  Brown,  Mitmesota. — ^Carter  v.  Northwest- 
165  Ind.  465,  74  N.  E.  615,  1  L.  E.  em  Tel.  Exch.,  60  Minn.  539,  '63  N. 
A.   (N.  S.)  338,  6  Ann.  Cas.  656.  W.   Ill,   38    L.   R.   A.   310;    Carli   v. 

5.  Illinois. —  People  v.  Marshall  Stillwater  St.  By.  &  Transfer  Co., 
Field  &  Co.,  266  111.  609,  107  N.  E.  28  Minn.  373,  10  N.  W.  205,  41  Am. 
864.  Rep.  290. 

Indiana. —  Indiana   Springs   Co.   v.  tJew    York. — ^N.ason    v.    West,    31 

Brown,   165  Ind.   465,   74  N.   E.   615,       Misc.   583,  65  N.  Y.  Supp.  651. 
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Sec.  33.  Tendencies  in  legislation. 

The  automobile  legislation  in  the  United  States  was  originally 
framed  upon  the  theoi-y  of  regulation,  in  so  far  as  registration 
requirements  were  concerned.  In  some  of  the  States  there  has 
been  a  disposition  to  exact  revenue  from  autoimobilists  under  th& 
licensing  power  of  the  government.  The  revenue  features  of  the 
automobile  laws,  so  far  as  they  interfere  with  the  right  of  transit 
from  State  to  State,  are  clearly  unauthorized,  since  the'  police 
powers  of  the  States  do  not  permit  of  such  taxation.^ 

The  New  York  motor  vehicle  law  of  1904  has  been  widely 
copied  throughout  the  Union.  This  statute  has,  however,  proven 
to  be  inadequate  and  has  since  been  amended. 

Effort  has  been  made  to  persuade  Congi-ess  to  enact  a  Federal 
automobile  registration  law  on  the  theory  that  interstate  travel 
for  pleasure  constitutes  interstate  commerce.  This  b,as  failed.  It 
is  doubted  that  interstate  automobile  travel  constitutes  interstate 
commerce,  but  it  is  suggested  that  such  a  measure  might  be  withiij 
the  domain  of  Congress  if  framed  upon  the  theory  of  protecting' 
the  interstate  commerce  actually  carried  on  over  interstate  high- 
ways. 

One  of  the  developments  in  motor  vehicle  legislation  has  been 
the  appearance  of  a  movement  to  have  enacted  uniform  automobile 
laws  in  the  various  States.  Such  laws  would  greatly  facilitate  in- 
terstate touring  and  commercial  travel,  but  it  seems  hardly  pogsibl& 
to  have  many  States  enact  the  same  kind  of  a  motor  vehicle  law 
'  since  conditions  are  different  in  the  different  jurisdictions.  More- 
over, the  registration  or  license  fees  adequate  for  one  State  would 
under  certain  conditions,  due  to  the  number  of  automobiles  and 

Pennsylvania.. — Lockhart    v,    Craig  nary   method,    if   it   is   not   of    itself 

St.  Ey.  Co.,  139  Pa.  St.  419,  21  Atl.  calculated    to    prevent    a    reasonably 

36,  3  Am.  Elec.  Cas.  314.  safe    use    of    the    streets    by    others. 

Any    method    of    travel    may    be  Chicago  v.  Banker,  112  111.  App.  94. 

adoipted  by  individual  members  of  the  6.  Crandall  v.  Nevada,  6  Wall.   (U. 

public  which  is  an  ordinary  method  S.1    35,  18  L.  Ed.  74'5, 
of  locomotion  or   even   an   extraordi- 


Historical.  29 

the  location  of  tlie  State,  be  inauiScient  for  another  State.  Preciae 
uniformity  in  automobile  legislation  throughout  the  United  States 
•does  not,  however,  at  the  preseiit  time  seem  reasonably  probable. 

Sec.  34.  Tendencies  in  judicial  decisions. 

That  the  coiu-ts  reflect  public  sentiment  is  well-known.  This 
is  as  it  should  be,  provided  no  positive  rule  of  law  is  warped  or 
violated,  since  public  sentiment  is  most  always  right.  However, 
the  courts  should  not  blind  their  eyes  to  reason,  and,  merely  be- 
cause there  happens  to  be  some  local  and  temporary  public  agita- 
tion concerning  the  automobile  due  to  an  automobile  collision,  for 
example,  manifest  the  slightest  prejudice  against  the  automobilist. 
All  the  courts  of  the  United  States  before  whom  the  question  as  to 
whether  the  automobile  is  an  agency  dangerous  per  se,  have  em- 
phatically held  that  it  is  not  per  se  dangerous.  The  Appellate 
Division  of  the  Supreme  Court  of  New  York  has  declared  that  the 
automobile  is  no  more  dangerous  per  se  than  a  carriage.  The  sound 
judicial  tendency  has  been  to  enlarge  the  motorist's  rights  consistent 
with  the  safety  of  the  public.'' 

7.  See   sections   36,   37,  as  to   <Jan- 
^eroiis  nature  of  automobije. 
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CHAPTER  III. 

NATURE  AND  STATUS  OF  AUTOMOBILE. 

Section  35.  Automobile  not  merelyi  a,  machine,  i 

36.  Automobile  as  a,  dangerous  machine. 

37.  Not  dangerous  per  se. 

38.  Adverse  judicial  statements. 

39.  Status  of  automobilist. 

40.  Motive  povirer  as  affecting  status. 

41.  Comparison  of  autoniobiles  and  hotse-drawn  vehicles. 

42.  Advantages   over   animal-draVi^n   vehicles.. 

43.  Tendency  to  frighten  horses. 

44.  Automobiles  as  carriers. 

45.  A$  a  tool  or  implement  of  trade. 

Sec.  35.  Automobile  not  merely  a  machine. 

The  automobile  is  sometJiing  more  than  a  mere  machine.  The- 
mechanical  part  of  the  motor  vehicle  is  only  a  substitute  for  ani- 
mal, power.  Aside  from  its  novel  method  of  propulsion  and  guid- 
ance, the  automobile  is  not  substantially  different  from  any  other- 
ordinary  vehicle  which  travels  on  the  public  ways.  However,  it 
possesses  many  characteristics  which  take  it  out  of  the  category 
of  the  older  means  of  transportation,  as  will  lie  seen  later  on.  As- 
has  been  said  before,  it  is  a  carriage,  and  a  vehicle,  and  not  only 
is  it  a  most  efficient  means  of  transportation,  but  it  constitutes  a 
most  useful  mode  of  road  traveling  either  for  pleasure  or  profit.  It- 
is  hardly  necessary  to  mention  that  an  automobile  is  personal  prop- 
erty, and  the  fact  that  it  is  property,  affords  to  the  owner  the  pro- 
tection of  constitutional  provisions,  bdth  State  and  Federal,  relat- 
ing to  taxation  and  interstate  transit.^ 

1.  Not     a     machine     merely. — See  mobile   Co.,   134   Mo.    App.    628,    102 

Baker    v.    City    of    Fall    River,    187  S.  W.  25,  and  the  court  says:     "An 

Mass.  53,  73  N.  E.  336.  automobile  is  not  a  work  of  art,  nor- 

Not  a  work  of  art. — The  nature  of  a  machine  about  which  there  can  be- 
an automobile  was  considered  in  the  any  very  peculiar  fancy  or  taste,  bufr 
case  of  Walker  v.  Grout  Bros.  Auto-  It  is  not  a  common,  gross  thing,  like- 
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Sec.  36.  Automobile  as  a  dangerous  machine. 

It  is  believed  to  be  a  common  opinion  among  many  that  the 
automohile  constitutes  a  dangerous  machine,  and  that  the  operation 
of  the  motor  vehicle  on  the  public  thoroughfares  is  necessarily  haz- 
ardous. This  is  a  mistaken  view.  The  motor  carriage  is  not  to  be 
classed  with  railroads,  which,  owing  to  their  peculiar  and  dangerous 
character,  are  subject  to  legislation  imposing  many  obligations  on 
them  which  attach  to  no  others.^ 

Certainly  a  motor  vehicle  is  not  a  machine  of  danger  when  cou- 
'trolled  by  an  intelligent,  prudent  driver.     The  hazard  in  many 


a  road  wagon  or  an  ox  cart."  The 
decision  in  this  case  had  to  do  with 
the  rights  of  a,  purchaser  of  an  auto- 
mobile, where  the  manufacturer 
agreed  that  the  automobile  would  be 
"  satisfactory  "  to  the  purchaser.  The 
court  held  that  in  case  the  purchaser 
is  dissatisfied  under  such  an  agree- 
ment, the  machine  may  be  returned 
and  the  price  recovered  back,  no  mat- 
ter if  the  purchaser's  dissatisfaction 
is  unreasonable  or  groundless. 

The  right  of  transit  through  each 
State  with  every  species  of  property 
known  to  the  Constitution  of  the 
United  States,  and  recognized  by  that 
paramount  law,  is  secured  by  that 
instrument  to  each  citizen,  and  does 
not  depend  upon  the  uncertain  and 
changeable  ground  of  mere  comity. 
Ex  parte  Archy,  9  Gal.  147.  The  fol- 
lowing cases  are  cited  by  the  court: 
Lydia  v.  Rankin,  2  A.  K.  Marsh. 
(Ky.)  830;  Willard  v.  People,  4 
Scam.  (111.)  461;  Julia  v.  McKinney, 
3  Mo.  372.  The  principal  case  cited 
here  is  in  line  with  the  decision  in 
Crandall  v.  Nevada,  6  Wall.  (U.  S.) 
35,  18  L.  Ed.  745.  The  bearing  which 
these  decisions  have  on  the  right  of 


the  li'ederal  government  to  regulate 
interstate  automobile  travel  is  of  the 
utmost  importance.  Interstate  tran- 
sit can  no  more  be  taxed  than  inter- 
state commerce. 

Replevin. —  To  maintain  an  action 
of  replevin  for  an  automobile,  sole 
ownership  in  the  plairftifF  is  not  es- 
sential, because  he  may  recover, 
though  not  the  sole  owner,  as  against, 
a  stranger  having  neither  title  nor 
right  of  ipossession,  if  he  has  an  inter- 
est and  is  entitled  to  possession  of  the- 
machine.  Thus,  in  certain  cases  a  ten- 
ant in  common  may  maintain  an  ac- 
tion in  his  own  name  to  recover  pos- 
session of  personal  property  from  a 
stranger,  in  the  absence  of  special" 
circumstances  going  to  show  the  ne- 
cessity of  any  other  party  plaintiff. 
Swenaon  v.  Wells,  140  Wis.  316,  122 
N.  W.  724. 

2.  Jones  v.  Hoge,  47  Wash.  663,  92^ 
Pac.  433,  125  Am.  St.  Rep.  915,  14 
L.  R.  A.  (N.  S.)  216.  See  also  Bald- 
win on  American  Railroad  Law,  p. 
317.     And  see  sections  414,  624. 

Automobile  is  not  a  nuisance. — 
Gaskins  v.  Hancock,  156  N.  C.  56,  72 
N.  E.  80. 
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cases  to  which  the  safety  of  the  public  may  be  exposed,  results 
from  the  personal  part  played  in  motoring,  rather  than  from  the 
nature  of  the  vehicle.^  So  it  is  declared  not  to  be  an  agency  so 
dangerous  as  to  render  the  owner  liable  for  injuries  to  travelers  on 
the  highway  inflicted  thereby  while  being  driven  by  another,  irre- 
spective of  the  relation  of  master  and  servant  or  agency  as  between 
the  driver  and  the  owner.* 


3.  Karpeles  v.  City  Ice  '  Delivery 
Co.  (Ala.),  73  So.  642 ;  Lewis  v.  Amo- 
rous, 3  Ga.  App.  50,  59  S.  E.  338. 
"  While  automobiles  may  not  be 
classed  as  per  se  dangerous  instru- 
mentalities, yet  because  of  their  speed 
and  weight  they  may  suddenly  be- 
come exceedingly  dangerous  by  negli- 
gent or  inefficient  use."  Anderson  v. 
Southern  Cotton  Oil  *Co.  (Fla.),  74 
So.  975. 

Motor  car  is  not  an  outlaw. — Mar- 
shall V.  Gowans,  30  Ont.  W.  R.  37,  +2, 
3  Ont.  W.  N.  69. 

4.  Alabama.- — -Parker  v.  Wilson, 
179  Ala.  361,  60  So.  150,  43  L.  R.  A. 
(N.  8.)   87. 

Georgia. — l<'ielder  v.  Davison,  139 
Ga.  509,  77  S.  E.  618. 

Indiana. — Premier  Motor  Mfg.  Co. 
V.  Tilford,  61  Ind.  App.  164,  111  N. 
E.  645;  Martin  v.  Lilly,  121  N.  E.  443. 

Kansas. — Zeeb  v.  Bahnmaier,  176 
Pac.  326. 

Kentucky. — '"  The  rule  of  law  ap- 
plicable to  the  care  and  protection 
of  dangerous  instrumentalities  does 
not  apply.  That  rule  requires  the 
master  to  exercise  a  proper  degree  of 
care  to  guard,  oontrql  ^nd  protect 
dangerous  instrumentalities  owned  or 
operated  by  him  and  to  respond  in 
damages  for  an  injury  incurred  by 
reason  of  the  improper  use  of  such 
an     instrumentality     by     a     servailt 


though  not  then  engaged  in  tlie  per- 
formance of  his  duties.  The  prin- 
ciple on  which  liability  is  founded 
in  such  cases  is  the  failure  of  the 
master  properly  to  keep  witliin  his 
control  such  dangerous  agencies. 
Manifestly,  an  automobile  which  be- 
comes dangerous  only  when  negli- 
gently operated  cannot  properly  be 
placed  in  the  same  category  with  lo- 
comotives, dynamite,  and  ferocious 
animals.  Consequently  the  courts 
have  generally  rejected  this  ground 
of  liability.''  Tyler  v;  Stephan's 
Adm'r,  163  Ky.  770,  174  S.  W.  790. 

Mississippi. — Woods  v.  Clements, 
113  Miss.  720,  74  So.  492., 

yiew  Jersey. — Brunhoelzl  v.  Brandes 
(N.  J.  L.),  100  Atl.  163. 

tfew,  York. — Schultz  v.;  Marrison, 
91  Misc.  246,  154  N.  Y.  Supp.  257. 

North  CoroMna.— Linville  v.  Nissen, 
162  N.  Car.  9,5,  77  S.  E.  1096. 

Tennessee. — Core  v.  Resha,  204  S. 
W.  1149. 

Texas. — Allen  v.  Brand  (Civ.  App.), 
168  S.   W.  35. 

JJtoA.— McFarlajie  \.  Winters,  47 
Utah,  598,  155  Paq.  437.      ,   , 

WasJtington. — Jones  v.  Hoge,  47 
Wash.  663,  92  Pac.  433,  ia5  Am.  St. 
Rep.  915,  14  L.  R.  A.  (N.  S.)  216; 
Birch  V.  Abercrombie,  74  Wash.  486. 
133  Pac.  1-30,  135  Pac.  831. 

And  see  section  633,  et  seq. 
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So  in  the  case  of  an  owner  of  an  automobile  for  hire  it  is  held 
that  such  a  vehicle  is  not  of  itself  so  dangerous  as  to  require  the 
owner,  before  entrusting  another  with  its  custody,  to  test  and  ascer- 
tain the  competency  and  skill  of  the  customer.  When  the  car  is 
not  defective  so  as  to  render  it  incapable  of  control  or  a  source  of 
special  danger  a  situation  similar  to  that  presented  where  a  livery- 
stable  keeper  who  wilfully  lets  for  hire  an  animal  he  knows  to  be 
vicious  and  dangerous,  does  not  exist.  The  situation  rather  is 
similar  to  that  of  one  who  hires  a  horse  or  team  and  the  same  rule 
of  liability  applies  in  the  case  of  an  injury  caused  by  negligence 
either  in  the  care  or  management  of  either  instrumentality.^ 


5.  Neubrand  v.  Kraft  (Iowa,),  151 
X.  W.  455,  457,  Judge  Weaver  said 
in  this  case :  "  It  is  next  said  that 
an  automobile  is  of  such  character 
that  while  perhaps,  not  per  se  a  dan- 
gerous instrument,  it  may  easily  be- 
come such,  and  the  owner  is  therefore 
bound  to  the  exercise  of  greater  care 
than  would  be  required  were  there 
less  danger  in  its  operation.  There  is 
more  or  less  danger  in  the  use  of 
vehie\es  of  any  kind.  The  motor 
cycle,  the  bicycle,  the  stage  coach,  the 
ordinary  carriage  drawn  by  horses, 
all  have  their  possibilities  of  ppril, 
and  there  is  room  rfor  difference  of 
opinion  concerning  the  various  degrees 
of  danger  to  be  apprehended  there- 
from. The  great  body  of  those  who 
use  the  various  instrumentalities  of 
travel  are  persons  of  ordinary  prud- 
ence, while  the  incompetent  or  negli- 
gent is  the  exception.  The  fact  that 
here  and  there  a  driver  carelessly  or 
recklessly  converts  his  vehicle  into 
an  engine  of  injury  or  destruction  to 
others  is  not  a  sufficient  reason  (for 
requiring  the  owner  of  such  vehicles 
for  hire  to  test  and  ascertain  the 
competency   and    skill    of   every   cus- 

3 


tomer  before  intrusting  him  with  the 
custody  of  a  car.  Nor  is  there  any 
likeness,  as  counsel  seems  to  think, 
between  this  case  and  thalt  of  the 
livery  stable  keeper  who  willfully  lets 
for  hire  an  animal  he  knows  to  be 
vicious  or  dangerous.  If  the  car  in 
this  case  was  defective  in  some  re- 
spect which  rendered  it  incapable  of 
control  or  made  it  a  source  of  special 
danger,  and  defendants  had  allowed 
it  to  go  out  in  that  condition  and 
thereby  plaintiff  had  been  injured, 
a  very  different  question  would  be 
presented.  But  so  far  as  shown  the 
car  was  in  perfect  condition,  and  the 
sole  cause  of  plaintiff's  injury  was 
the  carelessness  or  forgetfulness  of 
Kiiaft  who,  in  an  emergency,  threw  a 
lever  the  wrong  way,  thereby  causing 
a  sudden  acceleration  of  speed  instead 
of  checking  it  as  he  intended.  Had 
he  been  driving  a  hired  team  and  in 
some  way  had  heedlessly  got  the  reins 
crossed  in  his  hands,  thereby  running 
orver  and  injuring  the  plaintiff,  coun- 
sel would  hardly  advise  his  client  that 
the  owner  of  the  outfit  vrais  liable  in 
damages  for  the  hirer's  negligence. 
The  fact  that  the  vehicle  in  this  case 
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It  is  evident,  therefore,-  that  it  is  generally  the  manner  of  driving 
the  vehicle,  and  that  alone,  which  threatens  the  safety  of  the  pub- 
lic. The  ability  immediately  to  stop,  its  quick  response  to  guid- 
ance, its  unconfined  sphere  of  action,  would  tend  to  make  the  auto- 
mobile one  of  the  least  dangerous  of  conveyances."     A  different 


happens  to  have  been  an  auto  car  in- 
stead of  a  horse  and  buggy  or  a  coach 
and  four  calls  for  the  application  of 
no  different  rule." 

6.  Mclntyre  v.  Orner,  166  lud.  57, 
76  N.  E.  750,  4  L.  R.  A.  (N.  S.) 
1130,  117  Am.  St.  Rep.  359,  8  Ann. 
Gas.  1087.  See  Yale  Law  Journal, 
Dec,   1905. 

"  The  danger  of  rapidly  moving 
machinery  calls  for  the  exercise  of 
care  on  "the  part  of  its  owner  to 
avoid  damage  to  persons  lawfully 
near  it.  .  To  the  person  in- 

jured, however,  such  machinery  is 
suggestive  of  danger,  and  he  must  ex- 
ercise remarkable  care  accordingly. 
And  disregard  of  such  danger  .  .  . 
is  contributory  negligence  sufficient  to 
bar  recovery.  2  Jaggard  on  Torts, 
862,  863. 

A  motor  car,  like  a  carriage  and 
pair,  is  in  itself  harmless  enough; 
but  if  the  carriage  is  driven  in  a 
crowded  thoroughfare  at  the  utmost 
speed  that  can  be  got  out  of  the  two 
horses,  it  becomes  to  all  intents  as 
dangerous  a  vehicle,  and  as  much  an 
instrument  of  terror,  as  a  motor  car 
would  be  when  driven  without  any 
consideration  or  regard  for  the  safety 
of  the  persons  in  the  thoroughfare. 
The  gravamen  of  the  indictment 
against  motorists  as  a  class  is  that 
a  large  proportion  of  the  individuals 
composing  that  class  habitually  drive 
their  motor   cars,  whether  intention- 


ally or  inadvertently,  with  a  total 
disregard  for  the  safety  or  comfort 
of  other  persons  using  the  road.  That 
such  an  evil  exists  and  that  active 
means  should  be  taken  to  secure  its 
immediate  diminution  or  suppression 
cannot  be  denied.  The  proper  adjust- 
ment of  the  respective  rights  of  per- 
sons owning  and  traveling  in  motor 
cars  and  of  persons  lawfully  using 
the  highways  and  public  roads  is  the 
serious  problem  calling  for  solution. 
These  two  sections  of  the  public  each 
have  definite  legal  rights,  though 
there  seems  to  be  as  yet  a  very  in- 
definite conception  of  the  nature  of 
such  rights.  The  Justice  of  the  Peace, 
vol.  LXIX,  No.  39,  p.  458. 

"A  car  vrith  a  defective  brake  is 
not  such  an  immediately  dangerous 
instrument  as  to  render  a  railroad 
company  liable  to  any  one  injured 
thereby;  in  the  absence  of  contract  or 
other  relation."  2  Jaggard  on  Torts, 
859. 

A  bicycle  is  in  itself  an  innocent 
vehicle.  It  is  entitled  to  the  rights 
of  the  road  (but  not  of  the  side- 
walk) equally  with  a  carriage  or 
other  vehicle;  and,  if  it  is  going  at 
such  a  rate  of  speed  as  to  frighten 
horses,  there  is  liability  on  the  part 
of  the  rider  only  when  his  want  of 
care  can  be  shown.  Carriages  and 
other  vehicles  drawn  by  horses  be- 
come dangerous  because  of  the  mo- 
tion  given  to  them,   and   because   of 
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situation,  however,  is  presented  in  the  case  of  an  automobile  which, 
by  reason  of  some  defect,  is  not  thus  subject  to  the  control  and  guid- 
ance of  the  driver  and  of  which  defect  he  or  the  owner  for  whom 
he  is  acting  in  operating  the  machine  has  knowledge.  So  where  a 
car  was  in  such  a  condition  that  it  ran  at  full  speed,  which  it  was 
impossible  to  lessen  or  regulate,  it  was  held  th^t  it  was  a  danger- 
ous instrumentality  when  operated  upon  a  highway  which  other 
parties  were  using.^ 

And  an  automobile  with  defective  wheels  may  be  classed  as  a 
dangerous  instrumentality.^ 

So,  too,  a  heavy  automobile  driven  by  a  small  boy  or  a  careless 
or  incompetent  driver  may  be  a  dangerous  menace  to  other  travel- 


ers.' 


Sec.  37.  Not  dangerous  per  se. 

That  the  courts  have  refused  to  stamp  the  automobile  as  an  in- 
herently dangerous  machine,  should  be  stated  at  the  outset.     To 


tlie  tendency  of  horses  to  run  away 
and  otherwise  do  damage.  3  Jaggard 
on    Torts,   859. 

No  more  dangerous  than  horse  and 
carriage. — Cunningham  v.  Castle,  127 
App.  Div.  (N.  Y.)  580,  111  N.  Y. 
Suppl.  1057. 

7.  Texas  Co.  v.  Veloz  (Tex.  Civ. 
App. ) ,  162  S.  W.  377,  wherein  it  was 
said :  "  The  mere  fact  that  an  auto- 
mobile is  in  a  bad  state  of  repair, 
certainly  does  not  render  it  a  dan- 
gerous instrumentality,  but  this  was 
not  the  ease  made  by  the  petition. 
The  petition  in  addition  to  averring 
that  the  car  was  in  a  bad  state  of  re- 
pair, averred  that  this  condition  ren- 
dered it  unmanageable  and  uncon- 
trollable and  caused  the  same  to  run 
at  a  rapid  and  excessive  rate  of  speed, 
and  it  occurs  to  us  that  a  car  in  such 
a  condition  that  its  speed  cannot  be 


regulated  and  its  course  controlled 
is  one  of  the  most  dangerous  instru- 
mentalities that  could  be  placed  upon 
the  public  highway.  This  being  the 
case  made  by  the  second  count  in  the 
petition,  we  overrule  the  first  assign- 
ment." 

8.  MacPherson  v.  Buick  Motor  Co., 
31'^  N.  Y.  382,  111  N.  E.  1050,  affirm- 
ing 160  N.  Y.  App.  Div.  35,  145  N. 
Y.  Supp.  463. 

9.  Gardiner  v.  Soloman  (Ala.),  75 
So.  631;  Daily  v.  Maxwell,  152  Mo. 
App.  415,  133  S.  W.  351;  Schultz  v. 
Marrieon,  91  Misc.  (N.  Y.)  348,  154 
N.  Y.  Supp.  357;  Allen  v.  Brand 
(Tex.  Civ.  App.),  168  S.  W.  35.  "It 
is  true  that  the  automobile  has  be- 
come so  perfected  that  it  may  not  be 
classed  as  a  '  dangerous  instrumental- 
ity '  when  intelligently  managed.  It 
will  not  shy,  balk,  back  up,  or  run 
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use  legal  phraseology,  the  motor  vehicle  is  not  considered  in  law 
as  dangerous  per  se.  The  fact  that  it  has  been,  judicially  estab- 
lished that  the  automobile  is  not  inherently  dangerous,  is  of  the 
greatest  importance  to  automobilists  and  the  automobile  industry 
of  the  United  States,  since  a  limit  has  now  been  placed  upon  the 
character  of  motor  veh,icle  legislation  which  may  constitutionally  be 
enacted. 

The  Court  of  Appeals  of  Georgia  ^°  says,  concerning  the  danger- 
ous character  of  automobiles :  "  It  is  insisted  in  the  argument  that 
automobiles  are  to  be  classed  with  ferocious  animals,  and  that  the 
law  relating  to  the  duty  of  the  owners,  of  such  animals  is  to  be  ap- 
plied. It  is  not  the  ferocity  of  the  automobile  that  is  to  be  feared, 
but  the  ferocity  of  those  who  drive  them.  Until  human  agency 
interferes  they  are  usually  harmless.  While  by  reason  of  the  rate 
of  pay  allotted  to  the  judges  of  this  State,  few,  if  any,  have  ever 
owned  one  of  these  machines,  yet  some  of  them  have  occasionally 
ridden  in  them,  thereby  acquiring  some  knowledge  of  them;  and 
we  have,  therefore,  found  out  that  there  are  times  when  these  ma- 
chines not  only  lack  ferocity,  but  assume  such  an  indisposition  to 
go  that  it  taxes  the  limit  of  human  ingenuity  to  make  them  move 
at  all.  They  are  not  to  be  classed  with  bad  dogs,  vicious  bulls, 
evil-disposed  mules,  and  the  like." 

The  Supreme  Court  of  Washington  ^^  siays,  concerning  the  auto- 
mobile's legal  status :  "  We  do  not  believe  that  the  automobile  can 
be  placed  in  the  same  category  as  locomotives,  gunpowder,  dyna- 

away    when    properly    directed,    but  legal  right  by  holding  him  liable  for 

may   do   all  of  these  when  managed  its  negligent  operation  when  In  such 

by  .an  inexperienced,  incompetent,  or  control  and  a  greater  degree  of  safety 

reckless  driver.     When  in  the  control  to  the  geperal  public  is  likely  to  fol- 

of  such  a,  one  it  becomes  an  exceed-  low."   Stapleton  v.  Independent  Brew- 

ingly  destructive  agency  as  the  daily  ing  Co.  (Mich.),  164  N.  W.  530.    And 

toll  of  lives  and  the  many   injuries  see  section  662. 

to  persons  chronicled  by  the  newspa-  10.  Lewis  v.  Amorous,  3  Ga.  App. 

pers   attest.      If   the   owner    of   such  50,  59  S.  E.  338. 

agency  consents  to  turn  it  over  to  the  11.  Jones  v.  Hoge,  47   Wash.   663, 

control  of  an  incompetent  or  reckless  92  Pac.  433,  14  L.  R.  A.  (N.  S.)  316, 

chauffeur  lie  is  not  deprived  ofl  any  135  Am.  St.  Rep.  915. 
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mite,  and  similarly  dangerous  machines  and  agencies.  It  is  true 
that  the  operation  of  these  machines  is  attended  with  some  dangers 
not  common  to  the  use  of  ordinary  vehicles,  and  wo  believe,  and 
have  already  held,  that  those  who  operate,  these  machines  must  be 
held  to  that  degree  of  care  which  is  commensurate  with  the  dangers 
naturally  incident  to  their  use." 

The  courts  of  the  various  States  of  the  Uivited  States  have  been 
very  free  in  discussing  the  motor  car's  position  in  the  law,  but  the 
two  oases  above  quoted  are  among  the  leading  and  most  important 
of  all  the  legal  decisions  concerning  the  automobile  or  its  operation. 
Another  leading  case  is  that  of  Cunningham  v.  Castle,  decided  by 
the  Appellate  Division  of  the  Supreme  Court  of  New  Torkj^  which 
held  that  the  automobile  is  not  a  dangerous  device.  ,It  is  an  ordi- 
nary vehicle  of  pleasure  and  business.  It  is  no  more  dangerous 
than  a  team  of  horses  and  a  carriage,  or  a  gun,  or  a  sailboat,  or  a 
motor  launch.  And  a  similar  view  is  expressed  by  the  court  in  a 
later  case  in  New  York?^ 

And  in  a  case  in  Wisconsin  it  was  held  that  an  automobile  is  not 
inherently  or  per  se  a  dangerous  machine  so  as  to  render  its  owner 
liable  on  that  ground  alone  for  injuries  resulting  from  its  use.-^*  In 
this  connection  the  court  said:  "  We  discover  nothing  in  the  con- 
struction, operation  and  use  of  the  automobile  requiring  that  it  be 
placed  in  the  category  with  the  locomotive,  ferocious  animals,  dyna- 
mite and  other  dangerous  contrivances  and  agencies.  When  prop- 
erly handled  and  used  automobiles  are  as  readily  and  effectually 
regulated  and  controlled  as  other  vehicles  in  common  use,  and 
when  so  used  they  are  reasonably  free  from  danger.  The  dangers 
incident  to  their  use  as  motor  vehicles  are  commonly  the  result  of 
the  negligent  and  reckless  conduct  of  those  in  charge!  of  and  operat- 
ing them,  and  do  riot  inhere  in  the  construction  and  use  of  the 
vehicles.    It  is  well-knovm  that  they  are  being  devoted  to  and  used 

12.  127  App.  Div.  (N.  Y.)  580,  111  14.  Steffen  v.  MoNaughton,  142 
N.  Y.  Suppl.  1057.  Wis.   49,   124  N.  W.   1016,   26  L.  R. 

13.  Vincent, V.   Seymour,  131  App>  A.   (N.  S.)   383,  19  Ann.  Gas.  1227. 
Div.  (N.  Y.)  300,  115  N.  Y.  Suppl.  600. 
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for  the  purposes  of  traflSic  arid  as  conveyances  for  the  pleasure  and 
convenience  of  all  classes  of  persons  and  without  meaiace  to  the 
safety  of  those  using  them  or  to  others  upon  the  same  highway 
when  they  are  operated  with  reasonable  care.  The  defendant  can- 
not, therefore,  be  held  liable  upon  the  ground  that  the  automobile 
is  a  dangerous  contrivance." 

And,  in  the  ease  of  Mclntyre  v.  Orner,^^  the  Supreme  Court  of 
Indicma  says :  "  There  is  nothing  dangerous  in  the  use  of  an  au- 
tomobile when  managed  by  an  intelligent  and  prudent  driver.  Its 
guidance,  its  speed,  and  its  noise  are  all  subject  to  quick  and  easy 
regulation,  and  under  the  control  of  a  competent  and  considerate 
manager  it  is  as  harmless,  or  may  soon  become  as  harmless,  on  the 
road,  as  other  vehicles  in  common  use.  It  is  the  manner  of  driv- 
ing an  automobile  on  the  highway,  too  often  indulged  in  by  thought- 
less pleasure  seekers  and' for  the  exploitation  of  a  machine,  that 
constitutes  a  menace  to  public  safety." 

And  in  a  case  in  New  Hampshire  it  is  said :  "  There  is  nothing 
inherently  dangerous  in  an  automobile,  any  more  than  about  an 
axe.  Both  are  harmless  so  long  as  no  one  attempts  to  use  them, 
and  both  are  likely  to  injure  those  who  come  in  contact  with  them 
when  they  are  used  for  the  purpose  for  which  they  were  in- 
tended." ^^  ^ 

These  views  are  also  endorsed  in  other  later  decisions,^''  so  that 

15.  166  Ind.  57,  76  N.  E.  750,  4  L.  Georsrio.— Fielder  v.  Davidson,  139 
R.,A.  (N.  S.)   1130,  117  Am.  St.  Eep.       Ga.  509,  77  ""S.  E.  618. 

3i59,  '8  Ann.  Cas.  1087.  Indiana. — "Automobiles  are  not  to 

16.  Danforth  v.  Fisher,  75  N  H.  be  regarded  in  the  same  category  with 
111,  71  Atl.  535,  31  L.  R.  A.  (N.  S.)  locomotives,  ferocious  animals,  dyna- 
93,  139  Am.  St.  Eep.  670.  mite,    and    other    dangerous    contriv- 

17.  Alabama. — Parker  v.  Wilson,  ances  and  agencies."  Premier  Motor 
179  Ala.  361,  60  So.  150,  42  L.  E.»A.  Mfg.  Co.  v.  Tilford,  61  Ind.  App.  164, 
(N.  S.)   87;  Karpeles  v.  City  Ice  De-  111  N.  E.  645. 

livery  Co.    (Ala.),  73  So.  642.  Kentucky. — lyier       v.       Stephan's 

Florida.— Aaieraon     v.     Southern       Adm'f,   163  Ky.  770,  174  S.  W.  790. 

Cotton  Oil  Co.,  74  So.  975.  Michigan.— Kartley   v.   Miller,    165 
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the  status  of  the  automobile  as  a  machine  which  is  not  dangerous 
per  se  may  be  regarded  as  settled. 

Sec.  38.  Adverse  judicial  statements. 

Adverse  judicial  statements  have  sometimes  been  made  by  the 
courts  when  considering  the  dangerous  nature  of  motor  vehicles.^* 

Thus,  the  Supreme  Court  of  Illinois  has  held  that  it  is  a  matter 
of  common  knowledge  that  an  automobile  is  likely  to  frighten 
borses.  It  is  propelled  by  a  power  within  itself,  is  of  unusual 
shape,  is  capable  of  a  high  rate  of  speed,  and  produces  a  puffing 
noise  when  in  motion.  All  this  makes  such  a  horseless  vehicle  a 
source  of  danger  to  pedestrians  and  persons  traveling  on  the  high- 
way in  vehicles  drawn  by  horses.^*  And  the  Supreme  Judicial 
Court  of  Massachusetts  has  declared  that  automobiles  are  capable  of 


Mich.  115,  130  N.  W.  336,  33  L.  E. 
A.  (N.  S.)  81;  Brinkman  v.  Zucker- 
man,  192  Mich.  624,  159  N.  W.  316; 
Stapleton  v.  Independent  Brewing  Co., 
164  N.  W.  520. 

Mississippi. — Woods  v.  Clements, 
113  Miss.  72iO,  74  So.  432. 

New  Jersey. — Brunhoelzl  v.  Bran- 
des,  100  Atl.  163. 

New  York. — Towers  v.  Errington, 
78  Misc.  297,  138  N.  Y.  Suppl.  119, 

North  Carolina. — Lineyille  v.  Ms- 
sen,  162  N.  C.  95,  77  S.  E.  1096. 

Tennessee.— Core  v.  Eesha,  204  S. 
W.  1149. 

Texas. — Texas  Co.  v.  Veloz  (Civ. 
App.),  162  S.  W.  377;  AUen  v.  Brand 
(Civ.  App.),  168  S.  W.  35. 

WasMngton. —  "An  automobile  is 
not  necessarily  a  dangerous  device. 
It  is  an  ordinary  vehicle  of  pleasure 
and  business.  It  is  no  more  danger- 
ous per  se  than  a  team  of  horses  and 
a  carriage,  or  a  gun,  or  a  sailboat, 
or  a  motor  launch.  It  is  not  to  be 
classed    with    what     are    commonly 


called  '  dangerous  instrumentalities,' 
such  as  ferocious  animals,  dynamite, 
gunpowder,  and  other  inherently  dan- 
gerous contrivances  or  agencies. 
While  more  nearly  approximating  a 
locomotive,  the  ordinary  automobile 
differs  materially  therefrom.  It  is 
not  an  article  or  a  machine  of  an 
inherently  dangerous  nature.  Alone 
and  of  itself  it  will  not  move,  ex- 
plode, or  do  injury  to  any  one."  Wial- 
ters  V.  City  of  Seattle,  97  Wash.  657, 
167  Pac.  124. 

18.  McFern  v.  Gardner,  131  Mo. 
•App.  1,  97  S.  W.  972;  Hall  v.  Comp- 
ton,  130  Mo.  App.  675,  108  S.  W. 
1133;  Ingraham  v.  Storkamore,  63 
Misc.  (N.  Y.)  114,  118  N.  Y.  Supp. 
.399;  Moore  v.  Reddie  (Wash.),  174 
Pac.  648.  See  also  Williams  v.  Ka- 
per,  139  Ga.  811,  78  S.  E.  353. 

19.  Christy  v.  Elliott,  216  111.  31, 
1  L.  R.  A.  (N.  S.)  215,  74  N.  E. 
1035,  3  Ann.  Cas.  487,  108  Am.  St. 
Rep.  196.  And  see  chapter  XX  as  to 
frightening  horses. 


40  The  Law  of  Automobiles. 

being  diiven,  and  are  apt  to  be  driven,  at  such  a  high  rate  of  speed, 
and  when  not  properly  driven  axe  ao  dangerous  as  to  make  some 
regulation  necessary  for  the  safety  of  other  persons  on  the  public 
ways.^"  .       ... 

So,  too,  in  a  case  in  Kentucky  it  is  said:  "An  automobile  is 
nearly  as  deadly  as,  and  much  more  dangerous  than,  a  street  car 
or  eiven  a  railroad  car.  These  are  propelled  along  fixed  rails,  and 
all  that  the  traveling  public  has  to  do  to  be  safe  is  to  keep  off  the 
tracks ;  but  the  automobile,  with  nearly  as  much  weight  and  more 
rapidity,  can  be  turned  as  easily  as  can  an  individual,  and  for  this 
reason  is  far  more  dangerous  to  the  traveling  public  than  either  the 
street  car  or  the  railway  train."  ^ 

Aa  a  general  proposition,  however,  the  condemnation  of  the 
courts  is  directed  to  the  careless  driving  of  automobiles  rather  than 
to  the  machines  themselves.  But  it  may  be  forcibly  argued  that  an 
automobile  is  more  dangerous  than  a  street  car,  because  the  latter 
travels  on  a  fixed  track  and  is  thus  more  easily  avoided  by  othe'r 
travelers.  ^^ 

20.  Commonwealth    v.    Boyd,    188  them.     Statutory  regulation  of  their 

Mass.  79,  74  N.  E.  2&5.  speed  while  running  on  the  highways 

In    Commonwealth    v.    Kingsbury,  are    reasonable    and    proper    for    the 

199  Mass.  '543,  85  N.  E.  848,  the  Su-  promotion  of  the  safety  of  the  public, 

preme   Judicial   Court   of  Massachu-  It  is  the  duty  of  the  legislature,  in 

setts,  in  holding  that  he  regulation  the  exercise  of  the  police  power,  to 

of  the  use  of  automobiles  on  particu-  consider  the  risks  that  arise  from  the 

lar  roads,  even  to  their  complete  ex-  use  of  inventions  applying  the  forces 

elusion  therefrom,  is  within  the  po-  of    nature    in    previously    unknown 

lice  power,  with  a,  view  to  the  safety  ways.     The  general  principle  is  too 

of  the   public,   says:      "Automobile!  familiar  to  need  discussion.     It  has 

are  vehicles  of  great  speed  and  power  been   applied   to   automobiles   in   the 

whose  appearance  is  frightful  to  most  different  States  with  the  approval  of 

horses  that  are  unaccustomed  to  them.  the  courts."                           i 

The  use  of  them  introduces  a  iiew  el6-  21.  Weil  v.  Kreutzer,  134  Ky.  563, 

ment  of  danger  to  ordinary  travelers  131  S.  W.  471,  34  L.  E.  A.   (N.  S.) 

on  the  highways,  as  well  as  to  those  557n. 

riding  in  the  automobiles.     In  order  22.  Chittenden     v.     Columbus,     36 

to    protect    the    public    great    care  Ohio  Cir.  Ot.  531. 
should   be    exercised    in    the    use    of 
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Thus,  it  was  said  in  South  Carolina,  in  discussing  a  statute 
which  imposed  a  lien  on  automobiles  for  injuries  occasioned  there- 
by :  "  Motor  vehicles  are  a  new  and  comparatively  a  modern  means 
of  locomotion.  They  are  unquestionably  dangerous,  and  can  and 
do  destroy  property,  kill  and  maim  people  as  much  as  locomotives 
and  engines  and  cars  on  railroad  tracks.  The  only  difference  be- 
ing that  railways  are  operated  on  tracks  owned  by  them  where  no 
one  else  has  the  right  as  a  matter  of  right  to  travel,  and  motor 
vehicles  are  operated  on  highways  where  the  public  generally  has 
the  right  to  travel.  The  railroads  are  generally  able  to  respond  in 
damages  for  any  damages  willfully  and  negligently  inflicted  by 
them."  25 

Sec.  39.  Status  of  automobilist. 

How  is  the  automobilist  considered  by  the  courts?  it  may  be 
asked.  Is  he  to  be  looked  upon  invariably  as  a  speed  maniac? 
A  violator  of  the  rights  of  the  people  on  the  public  highways? 
After  being  convicted  of  speeding,  a  criminal  ?  As  between  the 
inanimate  chattel,  the  automobile,  and  the  automobilist,  the  latter 
constitutes  a  more  appropriate  subject  of  legal  regulation.  "  It 
is  the  manner  of  driving  an  automobile  on  the  highway,  too  often 
indulged  in  by  thoughtless  .pleasure  seekers  and  for  the  exploita- 
tion of  a  machine,  that  constitutes  a  menace  to  public  safety,"  says 
the  Supreme  Court  of  Indiana.^^  "  Until  human  agency  intervenes 
they  are  usually  harmless,"  says  the  Court  of  Appeals  of  Oeorgia.^ 
So  in  a  case  in  Canada  it  was  said :  "  While  it  is  quite  true  a 
motor  is  not  an  outlaw,  it  must  also  be  borne  in  mind  that  the  driver 
is  not  the  lord  of  the  highway,  but  a  man  in  charge  of  a  dangerous 
thing,  and  so  called  upon  to  exercise  the  greatest  care  in  its  opera- 
tion." 26 

23.  Merchants'  &  Planter's  Bank  v.  1130,  117  Am.  St.  Eep.  359,  6  Ann. 
Brigman,   106   S.   Car.   362,   91   S.   E.       Cas.  1087. 

333  25.  Lewis  v.  Amorous,  3  Ga.  App. 

24.  Mclntyre  v.  Orner,  166  Ind.  57,      50,  59  S.  B.  340. 

76  N.   E.   750,   4  L.   E.   A.    (N.   S.)  26.  Fisher  v.  Murphy,  20  Ont.   W. 

R.  301,  3  Ont.  W.  N.  150. 
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Sec.  40.  Motive  power  as  affecting  status. 

There  is  no  vehicle  operated  in  the  public  streets  and  highways 
that  bears  mudh  similarity  to  the  automobile.  The  bicycle,  it  is 
true,  occupies  a  unique  position  when  compared  with  the  older 
vehicles,  but  the  motor  carriage  occupies  a  position  and  status  of 
its  own.  The  motor  car's  freedom  of  navigation,  speed,  control, 
power,  purpose,  and  the  existence  or  non-existence  of  noise  in 
running  necessarily  stamps  the  automobile  with  a  status  different 
from  that  attached  to  other  vehicles.  Especially  is  this  true  in 
reference  to  the  motive  power  and  its  application.  In  animal- 
drawn  vehicles  the  power  is  from  the  front.  The  vehicle  is  drawn. 
In  automobiles  the  power  is  generally  applied  from  the  carriage, 
and  the  vehicle  is  in  fact  pushed  along. 

Sec.  41.  Comparison  of  automobiles  and  horse-drawn  vehi- 
"  cles. 

In  Watts  V.  Stroudsburg  Passenger  Railway  Company,^''  the 
court  compares  automobiles  and  horse-drawn  vehicles  as  follows: 
The  use  and  operation  of  the  ordinary  vehicle  drawn  'by  a  horse, 
or  horses,  has  been  known  for  so  many  years  that  every  man  is 
charged  with  knowledge  as  to  the  movement  of  such  and  the 
ordinary  speed,  and,  therefore,  a  horse  or  horses  and  wagon  hap- 
pening to  be  on  the  track  of  an  electric  railway,  the  motorman 
on  an  electric  car  is  bound  by  the  knovvledge  of  how  fast  the  horse, 
or  horses,  can,  or  will,  ordinarily  travel,  and  he  must  operate  and 
control  his  car  with  that  :{act  taken  into  consideration.  The  move- 
ment of  an  automobile  has  no  such  certainty.  The  movement  of 
the  ordinary  horse  is  from  a  slow  walk  to  about  two  miles  an  hour 
to  a  trot  or  pace  of  probably  from  six  to  ten  miles  an  hour,  the 
latter  speed  very  rarely,  however,  being  reached  when  a  horse  is 
traveling  between  the  tracks  of  an  electric  railway  company.  The 
speed  or  movement  of  an  automobile  is  anywhere  from  a  few  miles 
an  hour  to  anywhere  between  twelve  and  thirty  or  more  miles  an 

27.  34  Penn.  Co.  Ct.  Rep.  377. 
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hour.  It  is  within  commoii  experience  that  they  glide  off  and  on 
tracks,  run  behind  electric  cars  and  then  turn  off  the  track,  run 
around  the  cars  and  run  on  the  track  again  and  easily  keep  ahead 
of  a  car  moving  at  an  ordinary  speed,  when  occasion  requires, 
they  easily  move  at  a  rate  of  speed  which  the  trolley  does  not 
often  obtain.  The  ordinary  man  knows  that  it  is  not  easy  for  a 
person  to  get  out  of  an  electric  railway  track  with  a  horse  and 
wagon,  nor  can  it  be  accomplished,  ordinarily,  quietly.  The  horse 
cannot  move  fast  over  the  tracks,  and  the  wheels  of  the  wagon  are 
apt  to  slide ;  and  it  is  also  within  the  common  knowledge  of  people 
living  in  communities  where  automobiles  are  used  that  they  can 
easily  turn  in  and  out  of  electric  railway  tracks  and  do  it  quickly. 

Sec.  42.  Advantages  over  animal-drawn  vehicles. 

The  advantages  of  the  automobile  over  animal-drawn  vehicles 
are  too  numerous  to  mention  in  a  work  of  this  nature.  However, 
there  are  one  or  two  advantageous  points  in  the  motor  vehicle's 
favor  which  should  be  mentioned.  We  have  seen  that  there  is  an 
alleged  element  of  danger  in  the  operation  of  the  horseless  carriage. 
Aside  from  this,  however,  every  other  characteristic  of  the  auto- 
mobile is  decidedly  in  its  favor.  It  leaves  no  filth  in  the  streets.  It 
is  the  most  sanitary  vehicle  that  travels  on  the  public  ways.  There 
certainly  can  never  be  any  police  regulation  of  the  motor  oar's  oper- 
ation on  account  of  filth,  excepting  the  regulation  of  the  emission 
of  smoke.  •  Automobiles  occupy  less  space  on  the  streets  and  high- 
ways than  horse-drawn  vehicles.  The  superiority  of  the  auto- 
mobile in  these  matters  needs  no  further  discussion  to  be  con- 
vincing 

Sec.  43.  Tendency  to  frighten  horses. 

That  the  automobile  has  a  tendency  to  frighten  horses  unaccus- 
tomed to  its  appearance  must  be  conceded.  This  has  been  one  of 
the  worst  obstacles  to  motoring  and  driving,  and  has  been  the 
cause  of  much  litigation.    However,  horses  are  fast  being  educated 
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to  the  sight  of  the  automobile,  and  when  the  horses  generally  are 
no  longer  frightened  at  its  appearance  the  legislative  regulation 
concerning  the  meeting  of  horses  and  automobiles  on  the  road  will 
be  no  longer  needed  and  without  reason.  As  said  by  the  Supreme 
Court  of  Calif  oiifvia:  "  Of  course,  if  the  use  of  automobiles  gradu- 
ally become  more  common,  there  may  come  a  time  when  an  or- 
dinance like  the  one  here  in  question  [the  ordinance  prohibited 
.motoring  at  night  on  country  roads]  would  be  unreasonable.  As 
country  horses  are  frequently  driven  into  cities  and  towns,  many 
of  them  will  gradually  become  accustomed  to  the  sight  of  auto- 
mobiles, and  the  danger  of  their  use  on  country  roads  will  be 
less."  28 

In  connection  with  this  subject  it  is  of  interest  to  note  what  has 
been  said  by  the  Appellate  Division  of  the  Supreme  Court  of  Neiu 
York:  "  Sin'ce  the  automobile  has  come  into  use  upon  our  streets 
and  highways  these  accidents  [resulting  from  frightening  horses} 
have  been  common,  and  actions  to  recover  damages  resulting  there^ 
from  have  been  frequent.  These  machines  may  be  used  on  the 
public  highways,  but  horses  will  also  continue  to  be  used  for  a 
time  .at  least.  Both  may  be  equally  used  as  motive  power  in  public 
travel.  Some  horses  are  frightened  when  they  meet  these  machines, 
and  it  is  the  duty  of  persons  running  the  machines  to  exercise  rea- 
sonable care  to  avoid  accident  when  horses  become  frightened.  It 
is  not  pleasant  to  be  obliged  to  slow  down  these  rapid-running  ma- 
chines to  accommodate  persons  driving  or  riding  slow  country 
horses  that  do  not  readily  become  accustomed  to  the  innovation.  It 
is  more  agTeeable  to  send  the  machine  along,  and  let  the  horse  get 
on  as  best  he  may,  but  it  is  well  to  understand,  if  this  course  is 
adopted  and  accident  and  injury  result,  that  the  automobile  owner 
may  be  called  upon  to  respond  in  damages  for  such  injuries."  ^^ 

In  another  case,^"  the  cotirt,  discussing  the  relative  rights  of  au- 

28.  Em  parte  Berry,   147  Cal.   523,  29.  Murphy    v.    Wait,    102    N.    Y. 

S2  Pac.  44.     And  see  chapter  XX,  as       App.  Div.  121,  92  N.  Y.  Suppl.  253. 
to  the  liability  for  frightening  horses.  30.  Hall  v.  Compton,  130  Mo.  App. 

675,  108  S.  W.  1122. 
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tomobilists  and  the  drivers  of  horses,  said :  "  Being  heavy,  power- 
ful, fast  and  noisy,  motors  ears,  if  carelessly  handled  are  as  terrify- 
ing as  they  are  dangerous.  A  reasonably  considerate  person  in  the 
situation  of  defendant  would  have  anticipated  the  danger  to  the 
safety  of  the  occupants  of  the  bugg^  in  running  his  car  headlong  in 
such  close  proximity  to  the  horse.  The  possession  of  a  powerful 
and  dangerous  vehicle,  instead  of  giving  defendant  any  right  of 
might,  imposed  on  him  the  dutj  of  employing  care  commensurate 
to  the  risk  of  danger  to  others  endangered  by  the  presence  of  his 
vehicle  on  the  public  thoroughfare." 

Sec.  44.  Automobiles  as  caxriers. 

An  automobile  may  be  used  as  a  common  carrier,  a  private 
carrier,  or  a  personal  private  conveyance.  Public  motor  vehicles, 
such  as  sight-seeing  ears,  taxicabs,  and  others  which  are  employed 
in  carrying  all  pcTsons  applying  for  transportation,  come  within 
the  definition  that  a  common  carrier  of  passengers  is  one  who  un- 
dertakes for  hire  to  carry  all  persons  who  may  apply  for  passage, ^^ 

A  corporation  authorized  by  its  charter  to  carry  passengers  and 
goods  by  automobiles,  taxicabs  and  other  vehicles,  but  not  to  exer- 
cise any  of  the  powers  of  a  public  service  corporation,  and  which 
does  such  business,  including  the  carrying  of  passengers  to  and 
from  railroad  terminals  ^nd  hotels  under  contract  therewith,  and 
also  does  a  garage  business  with  individuals,  may  be  classed  as  a 
common  carrier.'^ 

But  to  constitute  one  a  common  carrier  it  is  necessary  that  he 
should  hold  himself  out  as  one.  A  carrier  of  passengers  who  un- 
dertakes to  carry  all  persons  who  apply  to  him  for  transportation 
is  engaged  in  a  public  employment,  and  is  a  public  or  common  car- 
rier of  passengers.  "A  common  carrier  of  passengers,"  says  Judge 
Thompson,  "  is  one  who  undertakes  for  hire  to  carry  all  persons 

31.  Gillingham   v.    Ohio    River    E.  32.  Terminal  Taxicab  Co.  v.  Kutz, 

Co.,  35  W.  Va.  588,  14  S.  E.  343,  14  241  U.  S.  352,  36  S.  Ct.  583,  modify- 

L.  R.  A.   798,  39  Am.   St.   Eep.  837.  ing'  43  Apip.  U.  C.  130. 
And  see  sections  131-134. 
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indefinitely,  who  may  apply  for  passage."  In  a  case  in  Massachu- 
setts where  an  action  was  brought  to  recover  for  an  injury  to  one 
while  a  passenger  of  a  sight-seeing  automobile  carrying  about 
twenty-five  persons,  it  appeared  that  the  owner  had  a  regular  stand 
from  which  the  automobile  started  and  that  the  business  was  pub- 
licly- advertised  by  the  placing  of  tickets  for  the  trips  for  sale  at 
different  places  in  the  city.  As  to  the  questions  of  the  degree  of 
care  required  and  whether  such  owner  was  a  common  carrier,  the 
court  said :  "  It  is  apparent  that  this  business  much  more  re- 
sembled a  public  than  a  private  carriage  of  passengers,  and  whether, 
in  a  strictly  technical  sense,  the  defendant  could  be  regarded  as  a 
common  carrier  of  passengers  or  not,  we  are  of  opinion  ttat  she 
was  bound  to  use  reasonable  care  according  to  the  nature  of  the 
contract,  and  that  in  view  of  the  nature  of  the  business  and  the 
peril  to  life  and  limb  of  the  passengers  likely  to  arise  from  an  ac- 
cident, this  reasonable  care  should  be  defined  as  the  highest  degree 
of  care  consistent  with  the  proper  transaction  of  the  business."  ^^ 

Sec.  45.  As  a  tool  or  implement  of  trade. 

It  has  been  thought  that  an  automobile  was  not  a  "  tool "  or 
"  implement  of  trade  "  within  the  meaning  of  laws  exempting  such 
articles  from  levy  or  attachment.'* 

But  a  contrary  conclusion  has  been  reached  in  another  State  as 
to  the  exem.ption  of  an  automobile  as  an  "  implement."'^ 

33.  Hinds' V.  Steere,  309  Mass.  442,  35.  Wickliam  v.  Traders  State 
95  N.  E.  844.  Bank,   95   Kans.    657,   149   Pac.    433. 

34.  Eastern  Mfg.  Co.  v.  Thomas,  83  See  also  Wiokham  v.  Traders  State 
S.  Car.  509,  64  S.  E.  401.  Bank,  96  Kans.  350,  150  Pae.  513. 
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CHAPTER  IV. 

GENERAL  EIGHT  TO  USE  HIGHWAYS. 

Section  46.  General  purposes  of  streets  and  highways. 

47.  New  means  of  transportation. 

48.  Right  of  automobilist  to  use  highways. 

49.  Equal  rights  of  automobilists  and  other  travelers. 

50.  No  superior  rights  for  automobilists. 

51.  Ferries  .and  vessels. 
53.  Toll  roads. 

53.  Exclusion  of  non-residents. 

54.  Automobile   racing. 

55.  Setting  aside   highways   for   speed  contests.  ' 

Sec.  46.  General  purposes  of  streets  and  hig'hways. 

Primarily,  the  general  purpose  of  streets  and  highways  is  that 
of  travel,  either  an  foot  by  a  pedestrian  or  in  a  vehicle  propelled 
by  animal  or  other  power.  The  members  of  the  public  have  a 
right  to  use  the  public  avenues  for  the  purpose  of  travel  and  the 
transportation  of  property.  It  is  improper  to  say  that  the  driver 
of  horses  has  rights  in  the  road  superior  to  the  driver  of  an  auto- 
mobile. Both  have  the  right  to  use  the  easement,  and  each  is 
equally  restricited  in  the  exercise  of  his  rights  by  the  corresponding 
rights  of  the  other.^  Public  highways  are  intended  for  the  use  of 
travelers,  and  they  are  entitled  to  use  the  same  unobstructed  in  any 
unusual' manner.^  So,  it  is  said  in  a  recent  case  in  Illiiwis:  "  The 
customary  or  usual  and  ordinary  use  of  a  street  is  for  travel  from 
one  point  to  another,  both  along  and  across  it.  The  use  of  a  street 
by  an  automobile  when  operated  with  due  care  and  caution  and  not 
in  violation  of  State  or  municipal  police  regulations,  would  be 

1.  Indiana   Springs   Co.   v.   Rrown,  2.  Ft.  Wayne  Cooperage  Co.  v.  Page 

165  Ind.  465,   74  N.   B.   615,  6  Ann.  (Ind.   App.),   82   N.   E.    83,   affirmed 

Cas.   656,    1   L.   R.   A.    (N.    S.)    338.  170  Ind.  585,  84  N.  E.  145,  33  L.  R. 

And  see  section  49.  A.    (N.  S.)    946. 
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deemed  a  proper  and  lawful  one."  ^  In  this  connection  it  may  also 
be  said  that  laws  regulating  the  operation  of  motor  vehicles  upon 
the  public  highways  generally .  contenj^plate  the  use  of  such  high- 
ways for  any  lawful  purpose.* 

Sec.  47.  New  means  of  transportation. 

That  the  purposes  of  the  public  ways  contemplate  new  and  im- 
proved means  of  transportation-  there  can  be  no  doubt.  Travelers 
are  not  confined  to  horses  and  ordinary  carriages.  Animal  or 
muscular  power  has  no  exclusive  or  superior  rights  on  the  public 
avenues  of  travel.  The  use  to  which  the  public  thoroughfare  may 
be  put  comprehends  all  modern  means  of  carrying,  including  tie 
electric  street  railroad  and  the  automobile.  Judge  Cooley  in  1876 
said :  "  Persons  making  use  of  horses  as  the  means  of  travel  by 
"the  highways  have  no  rights  therein  superior  to  those  who  make 
use  of  the  ways  in  other  modes.  It  is  true  that  locomotion  upon  the 
public  roads  has""  hitherto  been  chiefly  by  means  of  horses  and 
similar  animals,  but  persons  using  them  have  no  prescriptive 
rights,  and  are*  emtitled  to  the  same  reasonable  use  of  the  ways 
which  they  must  accord  to  all  others.  Improved  methods  of  locomo- 
tion are  perfectly  admissible,  if  any  shall  be  discovered,  and  they 
cannot  be  excluded  from  the  existing  public  roads,  provided  their 
use  is  consistent  with  the  present  methods.  .  .  .  "When  the 
highway  is  not  restricted  in  its  dedication  to  some  pa'rticular  mode 
of  use,, it  is  open  to  all  suitable  methods,  and  it  cannot  be  assumed 
that  these  will  be  the  same  from  age  to  age,  or  that  new  means  of 
making  the  way  useful  must  be  excluded  merely  because  their  in- 
troduction may  tend  to  the  inconvenience  or  even  to  the  injury  of 
those  who  continue  to  use  the  road  after  the  same  manner  as  for- 
merly. A  highway  established  for  the  general  benefit  of  passage 
and  traffic  must  admit  of  new  methods  wherever  it  isi  found  that 
the  general  benefit  requires  them."  ^    The  Supreme  C!ourt  of  Illi- 

3.  .Jenkins  v.  Goodall,  183  111.  App.       App.  70. 

633,  637.  5.  Maconiber  v.  Nicholas,  34  Mich. 

4.  Fitzsinimons  v.  Snyder,  181  111.       317,  23  Am.  Rep.  52i3. 
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ni)is  lias  expressed  itself  as  follows:  "  To  say  that  a  new  mode  of 
passage  shall  be  banished  from  the  streets,  no  matter  how  much  the 
general  good  may  require  it,  simply  because  streets  were  not  so 
used  in  the  days  of  Blackstone,  would  hardly  comport  with  the  ad- 
vancement and  enlightenment  of  the  present  age."  ^  And  in  a  late 
case  in  the  same  State  the  court  declares  that:  "  Public  rightsi  do 
not  depend  upon  the  methods  of  travel  recognized  at  the  time  the 
streets  were  opened  or  such  public  uses  as  have  been  sanctioned  by 
long  continued  custom  and  acquiescence.  The  use  of  the  streets 
must  be  extended  to  meet  the  new  needs  of  locomotion."  ' 

Equivalent  views  have  been  stated  in  Minnesota,  in  the  follow- 
ing language :  "  If  there  is  any  one  fact  estaiblished  in  the  history 
of  society  and  of  the  law  itself,  it  is  that  the  mode  of  exercising 
this  (highway)  easement  is  expansive,  developing,  and  growing  as 
civilization  advances.  In  the  most  primitive  state  of  society  the 
conception  of  a  highway  was  merely  a  footpath ;  in  a  slightly  more 
advanced  state  it  included  the  idea  of  a  way  for  pack  animals ;  and 
next  a  way  for  vehicles  drawn  by  animals ;  constituting  respectively 
the  iter,  the  actus,  and  the  via  of  the  Romans.  And  thus  the 
methods  of  using  the  public  highways  expanded  with  the  growth 
of  civilizaetion  until  to-day  our  urban  highways  are  devoted  to  a 
variety  of  uses  not  known  in  former  times,  and  never  dreamed  of 
by  the  owners  of  the  soil  when  the  public  easement  was  acquired. 
Hence  it  has  become  settled  law  that  the  public  easement  is  not 
limited  to  the  particular  methods  of  use  in  vogue  when  the  easement 
was  acquired,  but  includes  all  new  and  improved  methods,  the 
utility  and  general  convenience  of  which  may  afterwards  be  dis- 

"  With   respect  to  the  methods   of  Towle  v.  Morse,  103  Me.  aSO,  68  Atl. 

travel     and     transportation'    on     the  1044. 

highway,  as  in  all  other  spheres  of  6.  Moses  v.  Pittsburgh,  etc.,  R.  Co., 

action,  the  law  seeks  to  adapt  itself  21  111.'  '515. 

to   the   new  conditions   arising   from  7.  People  v.   Field  &  Co.,   266  111. 

the  progress  of  invention  and  discov-  609,    618,    107   N.   E.    864.     See   also 

ery.     The  ordinary  highway  is  open  Chicago  v.  Banker,  112  111.  App.  64. 
to     all     suitable     methods     of     use." 
4 
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covered  and  developed  in  aid  of  the  general  purpose  for  which  high- 
ways are  designed."  * 

And  the  same  principle  is  announced  by  the  Supreme  Court  of 
Indiana^  which  says :  "  In  all  human  activities  the  law  keeps 
up  with  improvement  and  progress  /brought  about  by  discovery 
and  invention,  and,  in  respect  to  highways,  if  the  introduction  of 
a  new  contrivance  for  trasportation  purposes,  conducted  with  due 
care,  is  made  with  inconvenience  and  even  incidental  injury  to 
those  using  ordinary  modes,  there  can  be  no  recovery  provided  the 
contrivance  is  compatible  with  the  general  use  and  safety  of  the 
road.  It  is,  therefore,  the  adaptation  and  use,  rather  than  the 
form  or  kind  of  contrivance,  that  concens  the  courts."  ' 

In  other  jurisdictions,  similar  views  have  been  announced.^" 


8.  Cater  v.  Northwestern  Tele- 
phone Exchange  Co.,  60  Minn.  539, 
63  N.  W.  Ill,  38  L.  E.  A.  .310,  51 
Am.  Eep.  543. 

9.  Indiana  Springs  Co.  v.  Brown, 
165  Ind.  465,  74  N.  E.  615,  6  Ann. 
Cas.  656,  1  L.  R.  A.   (N.  S.)   238n. 

10.  "  It  is  true  that  locomotion 
upon  the  public  roads  has  hitherto 
heen  chiefly  by  means  of  horses  and 
similar  animals;  but  persons  using 
them  have  no  prescriptive  rights,  and 
are  entitled  only  to  the  same  reason- 
able use  of  the  ways  which  they  must' 
accord  to  all  others.  Improved  methods 
of  locomotion  are  perfectly  admissible 
if  any  shall  be  discovered,  and  they 
•cannot  be  excluded  from  the  existing 
public  roads,  provided  their  use  is 
•consistent  with  the  prfesent  methods. 
A  highway  is  a,  public  way  for  the 
use  of  the  public  in  general  for  pass- 
age and  traffic,  without  distinction.'' 
Patton-Worsham  Drug  Co.  v.  Dree- 
uon,  104  Tex.  63,  133  S.  W.  871. 
"Automobiles  are  now  recognized  as 

'  legitimate    means    of    conveyance    on 


the  public  highway.  The  fact  that 
horses  unaccustomed  to  see  them  are 
likely  to  be  frightened  by  their  un- 
usual sound  and  appearance  has  not 
been  deemed  sufficient  reason  for  pro- 
hibiting their  use,  but  it  is  an  ele- 
ment in  the  question  of  due  care  on 
the  part  of  the  drivers  of  both  horses 
and  motor  cars  and  a  consideration 
to  be  entertained  in  determining 
whether  such  care  has  been  exercised 
to  avoid  accident  and  injury  in  the 
exigencies  of  the  particular  situa- 
tion." Towle  v.  Morse,  103  Me.  350, 
68  Atl.  1044.  See  also  Birmingham 
Ry.  L.  &  P.  Co.  V.  Smyer,  181  Ala. 
131,  133,  61  So.  354,  wherein  it  was 
said :  "  Lands  once  taken  for,  or 
dedicated  as,  public  streets  are  taken 
for  all  time  for  the  purpose  of  pro- 
viding a  means  of  passage  common  to 
al  Ithe  people,  and  may  be  rightfully 
used  in  any  way  that  will  best  serve 
this  purpose.  The  public  thus  ac- 
quire the  right  of  passage  over  every 
part  of  it,  from  side  to  side,  and 
from  end  to  end.     They  acquire  the 
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Sec.  48.  Right  of  automobilist  to  use  highways. 

Considering  the  automobile  as  merely  a  new  means  of  transpor- 
tation/^ it  is  clear  that,  in  the  absence  of  peculiar  regulatiod's  or 
Tinusual  circumstances,  an  automobilist  has  a  right  to  use  the 
public  highways  for  the  propulsion  of  his  machine,  and  numerous 
decisions  sustain  this  right.^^ 


right  to  so  use  it,  not  only  by  the 
means  of  vehicles  then  in  use,  but 
also  by  other  means  and  vehicles 
■which  science  and  the  improvement 
of  the  age  may  invent  or  discover,  to 
meet  the  needs  of  the  ever-increasing 
population,  or  which  may  become  nec- 
essary or  expedient,  provided  such 
vehicles  or  modes  do  not  exclude  the 
proper  use  by  other  modes  or  kinds 
of  vehicles.  Any  use  of  the  street 
for  public  travel,  which  is  within  the 
limits  of  the  public  easement,whether 
it  be  by  old  or  new  methods,  pro- 
vided it  does  not  tend  to  destroy  the 
street  as  a  means  of  passage  and 
travel  common  to  all,  is  lawful  and 
permissible." 

The  employment  of  an  automobile 
on  a  highway  as  a  means  of  trans- 
portation is  a  lawful  use  of  the  road; 
and  if  it  results  in  injury  to  one 
traveling  by  another  mode  the  driver 
of  the  machine  cannot  be  held  liable 
for  the  injury,  unless  it  be  made  to 
appear  that  he  used  the  machine  at 
a  time  or  in  a  manner  or  under  cir- 
cumstances inconsistent  with  a  proper 
regard  for  the  rights  of  others.  Mc- 
Intyre  v.  Orner,  166  Ind.  56,  76  N. 
E.  750,  4  L.  R.  A.  (N.  S.)  1130,  8 
Ann.  Cas.  1087. 

The  easement  of  a  highway  em- 
braces all  travel  not  prohibited  by 
law  on  foot,  in  carriages,  omnibuses, 
stages,   sleighs,  or   other  vehicles,  as 


the  wants  and  habits  of  the  public 
demand.  The  right  of  the  public  in 
the  highway  consists  in  the  privilege 
of  passage  and  such  privileges  as  are 
annexed  as  incidents  by  usage  or  cus- 
tom, as  the  right  to  make  sewers  and 
drains  and  lay  gas  and  water  pipes. 
It  can  hardly  be  questioned  that  the 
primary  and  fundamental  purpose  of 
a  public  highway,  street,  or  alley,  is 
to  accommodate  the  public  travel,  to 
afford  citizens  and  strangers  an  op- 
portunity to  pass  and  repass  on  foot 
or  in  vehicles  with  such  movable 
property  as  they  may  have  occasion 
to  transport,  and  every  man  has  a 
right  to  use  on  the  road  a  convey- 
ance of  his  own  at  will,  subject  to 
such  proper  regulation  as  may  be  pre- 
scribed by  authority.  The  easement 
for  public  travel  is  not  to  be  limited 
to  the  particular  modes  of  travel  in 
use  at  the  time  the  easement  was 
acquired,  but  extends  to  and  includes 
all  such  new  and  improved  methods 
of  travel,  the  utility  and  general  con- 
venience of  which  may  be  afterwards 
discovered  or  developed,  as  are  in  aid 
of  the  identical  use  for  which  the 
street  was  acquired.  Carli  v.  Still- 
water St.  Ry.  &  Transfer  Co.,  10  N. 
W.  305,  as  Minn.  373,  41  Am.  St. 
Rep.  290. 

11.  See  section  47. 

12.  Arkcmsas. — Russ  v.  Strickland, 
197  S.  W.  709. 
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This  right  is  subject  to  the  genei'al  obligation  of  all  teavelers  to 


•iOelathare. — Simeone  v.  Lindsay,  6 
,Penri.  (Del.)  284,  63  Atl.  778;  Brown 
V.  City  of  Wilmington,  4  Boyce  (Del.) 
493,  90  Atl.  44.  "A  public  highway 
is  open  in  all  its  length  and  breadth 
to  the  reasonable,  common  and  equal 
use  of  the  people  on  foot  or  in  vehi- 
cles. The  owner  of  an  automobile 
has  the  same  right  as  the  owners  of 
other  vehicles  to  use  the  highways, 
and  like  them  he  must  exercise  rea- 
sonable care  and  caution  for  the 
safety  of,  others.  A  traveler  on  foot 
has  the  same  right  to  the  use  of  the 
public  highways  as  an  automobile  or 
any  other  vehicle.  On  using  such 
highway  all  persons  are  bound  to  the 
exercise  of  reasonable  care  to  prevent 
accidents.  Such  care  must  be  in  pro- 
portion to  the  danger  in  each  case. 
Where  one  undertakes  to  pass  another 
on  the  highway,  going  in  the  same 
direction,  he  rnust  take  reasonable 
care  to  exercise  that  right  so  as  not 
to  injure  another,  and  would  be  liable 
for  all  consequences  resulting  from 
negligence  on  his  part.  It  is  the 
duty  of  a  person  operating  an  auto- 
mobile .  .  .  upon  the  public  high- 
way to  use  reasonable  care  in  its 
operation,  to  move  it  at  a  rate  of 
speed  reasonable  under  the  circum- 
stances, and  cause  it  to  slow  up  or 
stop,  if  need  be,  when  danger  is  im- 
minent, and  could  by  the  exercise  of 
reasonable  care  be  seen  or  known  in 
time  to  avoid  accident.  There  is  a 
like  duty  of  exercising  reasonable 
care  on  the  part  of  the  person  travel- 
ing on  foot.  The  person  having  the 
management  of  the  automobile  and 
the  traveler  on  foot  are  required  to 
use  such  reasonable  care,  circumspec- 


tion, prudence  and  discretion  as  the 
circumstances  require,  an  increase  of 
care  being  required  where  there  is 
increase  of  danger.  Both  are  bound 
to  the  reasonable  use  of  all  their 
senses  for  the  prevention  of  accident, 
and  the  exercise  of  all  such  reason- 
able caution  as  ordinarily  careful  and 
prudent  persons  would  exercise  under 
like  circumstances.  The  more  dan- 
gerous the  character  of  the  vehicle 
or  machine,  and  the  greater  its  lia- 
bility to  do  injury  to  others,  the 
greater  the  degree  of  care  and  caution 
required  Mn  its  use  and  operation." 
Simeone  v.  Lindsay,  6  Penn.  (Del.) 
334,  63  Atl.  77S. 

/Jimojs.— 'Christy  v.  Elliott,  316  III. 
31,  1  L.  R.  A.  (N.  S.)  134,  74  N.  E. 
1035,  3  Ann.  Gas.  487. 

Indiana. — Brinkman  v.  Pacholke, 
41  Ind.  App.  662,  84  N.  E.  762; 
Barker  v.  Gruhl,  6a  Ind.  App.  177, 
111  N.  E.  457.  "  It  can  no  longer  be- 
questioned  that  the  use  of  automo- 
biles or  motor  cars,  such  as  the  one- 
here  in  question,  upon  streets  and 
other  public  highways',  is  lawful. 
Such  vehicles  furnish  a  convenient 
and  useful  mode  of  travel  and  trans- 
portation not  incompatible  with  the- 
proper  use  of  the  highway  by  others; 
but  in  consequence  of  the  great  speed 
with '  which  they  may  be  run,  their 
size  and  general  appearance,  the 
noises  made  in  their  use,  the  infre- 
quency  of  .their  u,se  in  particular  lo- 
calities, and  the  circumstances  of  the- 
particular  occasions  of  their  use, 
commensurate  care,  skill  and  diligence- 
rriust  be  required  of  the  persons  era- 
ploying  such  means  of  transportation. 
The  general  rule  applies  that  he  must 
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exercise  reasonable  care  to  avoid  injury  to  others,  and  to. obey  all 
valid  regulations  governing  the  conduct  of  travelers.^^ 

But,  it  is  not  negligence  as  a  matter  of  law  to  use  an  automobile 
on  a  public  highway."  ' 

The  fact  that  motor  vehicles  may  be  novel  and  unusual  in  ap- 
pearance, and  for  that  reason  are  likely  to  frighten  horses  who  are 
unaccustomed  to  see  them,  is  no  reason  why  the  courts  should 
adopt  a  view  for  the  prohibition  of  such  machines.'^ 


so  use  his  own  as  not  to  injure  an- 
other. Automobiles  may  be  used  with 
Safety  to  the  other  users  of  the  high- 
way, and  in  their  proper  use  upon  the 
highways  their  owners  have  equal 
rights  with  the  users  of  other  vehicles 
pi-operly  upon  the  highway."  Brink- 
man  V.  Pacholke,  41  Ind.  App.  663, 
84  N.  E.  76S. 

Kentucky. — Cumberland  Telep.  & 
Teleg.  Co.  v.  Yeiser,  141  Ky.  15,  131 
S.  W.  1049,  31  L.  R.  A.  (N.  S.)  1137n. 

Maine. — "With  respect  to  the  meth- 
ods of  travel  and  transportation  on 
the  highway,  as  in  all  other  spheres 
of  action,  the  law  seeks  to  adapt  it- 
self to  the  new  conditions  arising 
from  the  progress  of  invention  and 
discovery.  The  ordinary  highway  is 
open  to  all  suitable  methods  of  use." 
Towle  v.  Morse,  103  Me.  SSO,  68  Ati. 
1044. 

Maryland. — Fletcher  v.  Dixon,  107 
Md.  420,  68  Atl.  875. 

Missouri. — Hall  v.  Compton,  130 
Mo.  App.  675,  108  S.  W.  1123;  White 
V.  Metropolitan  St.  Ey.  Co.,  195  Mo. 
A,pp.  310,  191  S.  W.  1133. 

Pennsylvania. — Brown  v.  Chambers, 
65  Pa.  Super.  Ct.  373. 

Texas. — Patton-Worsham  Drug  Co. 
v.  Drennon,  104  Tex.  63,  133  S.  W. 
871. 


Wisconsin. — Weber  v.  Swallow,  136 
Wis.  46,  116  IST.  W.  844. 

13.  See  section  277,  et  seq.,  as  to 
obligation  to  exercise  care. 

14.  Indiana  Springs  Co.  v.  Brown, 
165  Ind.  465,  74  N.  E.  615,  6  Ann. 
Cas.  656,  1  L.  E.  A.  (X.  S.)  238n; 
O'Donnell  v.  O'Neil,  130  Mo.  App. 
360,  109  S.  W.  815. 

15.  See  chapter  XX,  as  to  liability 
for  frightening  horses. 

Indiana  Springs  Co.  v.  Brown,  165 
Ind.  465,  74  N.  E.  615,  616,  1  L.  R. 
A.  (N.  S.)  338,  6  Ann.  Cas.  656, 
where  it  was  said :  "  In  all  human 
activities  the  law  keeps  up  with  im- 
provement and  progress  brought 
about  by  discovery  and  invention,  and, 
in  respect  to  highwaj's,  if  the  intro- 
duction of  a  new  contrivance  for 
transportation  purposes,  conducted 
with  due  care,  is  met  with  inconveni- 
ence and  even  incidental  injury  to 
those  using  ordinary  modes,  there 
can  be  no  recovery,  provided  the  con- 
trivance is  compatible  with  the  gen- 
eral use  and  safety  of  the  road.  It 
is,  therefore,  the  adaptation  and  use, 
rather  than  the  form  or  kind  of  con- 
veyance, that  concerns  the  courts.  It 
is  improper  to  say  that  the  driver  of 
the  horse  has  rights  in  the  road  su- 
perior to  the  driver  of  the   automo- 
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In  some  States  the  right  of  cyclists  and  automobilists  to  use  the 
highways  is  expressly  affirmed  by  statutory  enaotments.^^ 
>  To,  a  considerable  extent,  however,  statutes  and  nmnicipal  ordin- 
ances may  limit  travel  by  motor-vehicle  along  the  highways.  Thus^ 
they  may  set  aside  certain  streets  or  highways  and  forbid  such 
travel  on  them,  or  they  may  limit  motor  vehicle  traffic  to  certain 
hours  of  the  day.  These  questions  are  treated  in  other  places  in 
this  work.-^'^ 

Sec.  49.  Equal  rights  of  automobilists  and  other  travelers. 

The  general  rule  is  that  all  travelers  have  equal  and  reciprocal 
rights  to  the  use  of  the  public  highways.  That  is,  the  right  of  an 
automobilist  to  run  his  machine  along  the  highways  is  equal  to 
that  of  other  travelers,-'*  whether  such  other  traveler  shall  proceed 


t)ile.  Both  have  the  right  to  use  the 
easement,  and  each  is  equally  re- 
stricted in  the  exercise  of  his  rights 
by  the  corresponding  rights  of  the 
other.  Each  is  required  to  regulate 
his  own  use  by  the  observance  of  or- 
dinary dare  and  caution  to  avoid  re- 
ceiving injury  as  ■well  as  inflicting  in- 
jury upon  the  other."  See  also  Mur- 
phy V.  Wait  (N.  Y.),  103  App.  Div. 
131,   92  N.  y.   Suppl.  353. 

16.  Brinkman  v.  Paeholke,  H  Ind. 
App.  6&3,  84  N.  E.  763;  House  v. 
Cramer,  134  Iowa,  374,  113  N.  W.  3, 
13  Ann.  Cas.  461,  10  L.  R.  A.  (N.  S.) 
655;  Stanton  v.  Western  Macaroni 
Mfg.  Co.  (Utah),  174  Pac.  821;  Sut- 
ter V.  Milwaukee  Board  of  Fire  Un- 
derwriters, 164  Wis.  533,  166  N.  W. 
57. 

17.  See  sections  56-83,  331,  232. 

18.  United  States. — Lane  v.  Sar- 
gent, 317  Fed.  337. 

California. — Bidwell  v.  Los  Angeles 
&  S.   D.   Ry.   Co.,   169   Cal.   780,   148 


Pac.  197;  Mayer  v.  Anderson  (Cal. 
App.),  173  Pac.  174. 

Connecticut. — Upton  v.  Windham, 
75  Conn.  388,  53  Atl.  660. 

Delaware. — ^Simeone  v.  Lindsay,  6 
Penn.  334,  63  Atl.  778 ;  Grier  v.  Sam- 
uel, 4  Boyce,  106,  86  Atl.  209;  Brown 
V.  City  of  Wilmington,  4  Boyce,  492, 

90  Atl.  44. 

Florida. —  Farnsworth  v.  Tampa 
Electric  Co.,  63  Fla.  166,  57  So.  223. 

Georgia. — Shore  v.  Ferguson,  142 
Ga.  657,  83  S.  E.  518;  Central  of  Ga. 
Ry.  Co.  V.  Larsen,  19  Ga.  App.  413, 

91  S.  E.  517. 

Illinois. — Smiley  v.  East  St.  Louis 
&  S.  Ry.  Co.,  356  111.  483,  100  N.  E.^ 
157;  Christy  v.  Elliott,  316  111.  31,  1 
L.  R.  A.  (N.  S.)  215,  74  N.  E.  1035, 
3  Ann.  Cas.  487,  108  Am.  St.  Rep.. 
196;  Traeger  v.  Wasson,  163  111.  App. 
572;  Wortman  v.  Trott,  303  111.  App. 
538. 

Indiana. — Indiana  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  E.  615,  1 
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OH  foot  or  by  an  animal-drawn  vehicle,  or  by  some  other  means  of 


conveyance, 


19 


L.  K.  A.  (N.  S.)  338,  6  Ann.  Gas. 
656;  iuther  v.  State,  177  Ind.  619, 
98  N.  E.  640;  Brinkman  v.  Pacholke, 
41  Ind.  App.  662,  S4  Nt  E.  762 ;  East 
V.  Amburn,  47  Ind.  App.  530,  94  N. 
E.  895;  Elgin  Dairy  Co.  v.  Sheppard 
(Ind.  App.),  103  N.  E.  433;  Barker 
\ .  Gruhl,  62  Ind.  App.  177,  111  N.  E. 
457. 

Iowa. — House  v.  Cramer,  134  Iowa, 
374,  112  N.  W.  3,  13  Ann.  Cas.  461, 
10  L.  R.  A.  (N.  S.)  65'5;  Delfs  v. 
Dunshee,  143  Iowa,  381,  123  N.  W. 
236;  ^Simmons  v.  Lewis,  146  Iowa 
316,  125  N.  W.  194 ;  Rolfs  v.  Mullins, 
162  N.  W.  7S3. 

Kentucky. — Shinkle  v.  Cullough, 
116'Ky.  960,  77  S.  W.  196;  Cumberland 
Telep.  &  Teleg.  Co.  v.  Yeiser,  141  Ky. 
15,  131  S.  W.  1049,  31  L.  R.''A.  (N. 
S.)  1137n.  "It  is  true,  as  we  have 
said,  that  in  a  general  sense  the  pe- 
destrian and  the  automobilist  have 
equal  rights  in  streets  that  are  set 
apart  for  the  use  of  vehicles  as  well 
as  the  accommodation  of  foot  trav- 
elers, and  each  has  rights  that  the 
other  is  bound  to  respect,  and  it  is 
also  true  that  the  automobile  must 
use  only  the  carriage  way  of  the 
street,  while  the  pedestrian,  except 
at  street  crossings,  uses  generally 
only  the  sidewalk.  But  the  pedes- 
trian, in  the  use  of  the  street  at  a 
regular  crossing,  has  the  same  right 
to  its  use  as  vehicles,  and  is  under 
no  legal  duty  to  give  way  to  auto- 
mobiles. The  automobile  can  go 
around  him  as  well  as  he  can  go 
around  it.  It  can  get  out  of  the  way 
of  the  pedestrian  about  as  easily  and 
quickly  as  he  can  get  out  of  its  way, 


although  it  is  usually  the  case,  and 
rightfully  so,  that  the  pedestrian  en- 
deavors to  keep  out  of  the  way  of 
vehicles  at  street  crossings;  but,  if  he 
does  not,  this  does  not  excuse  the 
driver  of  that  vehicle  who  runs  him 
down,  unless  it  be  that  the  driver  was 
free  from  negligence,  and  the  pedes- 
trian by  his  own  want  of  care  was  to 
blame  for  the  collision."  Weidner  v. 
Otter,  171  Ky.  167,  188  S.  W.  335. 

Louisiana. — Shields  v.  Fairchild,. 
130  La.  648,  58  So.  497. 

Minnesota. — Carson  v  Turrish,  168 
N.  W.  349. 

Missouri. — O'Donnell  v.  O'Neil,  130 
Mo.  App.  360,  109  S.  W.  815 ;  Hall  v. 
Compton,  130  Mo.  App.  675,  108  S. 
W.  1133;  Young  v.  Bacon  (Mo. 
App.),  183  S.  W.  1079;  Meenach  v. 
Crawford,  187  S.  W.  879;  White  v. 
Metropolitan  St.  Ry.  Co.,  195  Mo. 
App.  310,  191  S.  W.  1132;  Carradine 
V.  Ford,  195  Mo.  App.  684,  187  S.  W. 
385. 

Sew  Hampshire.  —  Gilbert  v. 
Burqu^,  73  N.  H.  521,  57  Atl.  97. 

New  Jersey. — Pool  v.  Brown,  89  N. 
J.  Law,  314,  98  Atl.  263. 

New  York. — Towner  v.  Brooklyn 
Heights  R.  Co.,  44  App.  Div.  638,  60 
N.  Y.  Suppl.  289 ;  Clark  v.  Woop,  159 
App.  Div.  437,  144  N.  Y.  Suppl.  595 ; 
Ebling  Brewing  Co.  v.  Linch,  80- Misc. 
517,-  141  N.  Y.  Suppl.  480;  Miller  v. 
New  York  Taxicab  Co.,  120  N.  Y. 
Suppl.  899. 

Oklahoma. — White  v.  Rukes,  155- 
Pac.  1184. 

Pennsylvania. — Borough  of  Apple- 
wold  V.  Dosch,  339'  Pa.  St.  479,  86 
Atl.  1070,  Ann.  Cas.  1914  D.  481;  Sil- 
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At  the  same  time  he  must  recognize  the  equal  rights  of  the  other 
travelers  and  must  exercise  due  care  to  avoid  injury  to  them.^' 

Statutory  or  municipal  regulations,  or  the  general  duty  to  exer- 
cise reasonable  care,  may,  as  a  practical  proposition,  detract  from 
the  theory  of  equal  rights  at  particular  places,  such  as  intersecting 
streets,^^  railroad  crossings,^^  or  other  places  where  greater  pre- 
cautions are  generally  required  for  the  avoidance  of  injuries. 

Sec.  50.  No  superior  rights  for  automobilists. 

Although  automobiles  may  be  said  to  possess  an  equal  right  to 
use  the  public  highways  and  roads  after  compliance  with  the  ref- 
quirements  of  the  law,  such  as  pertain  to  registration,  licensing, 
equipment,  etc.,  nevertheless  they  possess  no  superior  right  of  way 
over  other  travelers. ^^ 


berman  v.  Huyette,  2.2  Montg.  Co.  L. 
Eep.  (Pa.)  39;  Brown  v.  Chambers, 
65  Pa.  Super.  Ct.  373.  "An  owner 
of  an  automobile  has  aa  much  right 
to  the  highway  as  the  driver  of  a 
horse  and  carriage.  If  a  horse  can- 
not be  driven  ipast  n  vehicle  or  car 
properly  managed,  the  driver  should 
keep  him  off  the  highway  or  submit 
to  the  consequences."  Silberman  v. 
Huyette,  22  Montg.  Co.  L.  Rep.  (Pa.) 
39. 

Tennessee.— Coco  Cola  T3ottling 
Works  V.  Brown,  139  Tenn.  640,  202 
S.   W.   926. 

Vermont. — ^Aiken  v.  Metcalf,  90  Vt. 
196,   97  Atl.   669. 

Virginia. — 'Core  v.  Wilhelm,  98  S. 
E.  27. 

Washington. — Minor  v.  Stevens,  65 
Wash.  4S3,  118  Pac.  313;  Locke  v. 
Green,  171  Pac.  345. 

Wisconsin,. — Weber  v.  Swallow,  136 
Wis.  46,  116  N.  W.  844. 

Bicycles  have  equal  rights  on  the 


public  ways.  Holland  v.  Bartch,  120 
Ind.  46,  S2  N.  E.  S3,  16  Am.  St.  Rep. 
317;  Laeey  v.  Winn  (Com.  PI.),  3 
Pa.  Dist.  Rep.  811;  Lacey  v.  Winn 
(Com.  PI.),  4  Pa.  Dist.  Rep.  409.  A 
bicycle  being  a,  vehicle,  riding  one 
in  the  usual  manner  on  a  public  high- 
way is  not  unlawful.  Thompson  v. 
Dodge,  58  Minn.  555,  6iO  N.  W.  545, 
38  L.  R.  A.  608. 

19.  While  vehicles  and  pedestrians 
have  equal  rights  upon  the  highway 
it  is  said  that  this  can  only  be  so 
when  conditions  are  equal.  Gagnon 
V.  Eobitaille,  16  R.  L.  N.  S.  33i5. 

20.  See  section  276,  et  seq. 

21.  See  sections  361-262,  394,  435, 
497. 

22.  See  section  550,  et  seq. 

2%.  ArfccMisos.— Butler  v.  Cabe,  116 
Ark.  16,  171  S.  W.-  1190. 

Georgia. — O'Dowd  v.  Newnham,  13 
Qa.  App.  220,  80  S  .E.  36. 

Illinois. — Graham  v.  Hagaman,  370 
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The  driver  of  a  motor  vehicle  is  bound  tO'  operate  his  machine 
with  reasonable  care  and  with  due  consideration  to  the  rights  of 
footmen  or  other  travelers  having  an  equal  right  to  the  use  of  the 
way.^^ 

As  was  said  in  one  case,^^  "  The  mere  fact  that  automobiles  are 
run  by  motor  power  and  may  be  operated  at  a  dangerous  and  high 
rate  of  speed  gives  them  no  superior  rights  on  the  highway  over 
other  vehicles,  any  more  so  than  would  the  fact  that  one  is  driving 
a  race  horse  give  such  driver  superior  rights  on  the  highway  over 
his  less  fortunate  neighbor  who  is  pursuing  his  journey  behind  a 
slower  horse."  , 

Sec.  51.  Ferries  and  vessels. 

While  dealing  with  the  right  of  automobiles  to  use  the  public 
highways,  it  is  of  interest  to  consider  the  motor  vehicle's  right  on 
ferries,  which  are  in  the  nature  of  highways,  and  are  generally  a 
continuation  thereof.  The  Revised  Statutes  of  the  United  States 
prohibiting  passenger  steamers  to  carry  as  freight  certain  articles, 
including  petroleum  products  or  other  like  explosive  fluids,  except 
in  certain  cases  and  under  certain  conditions,  was  amended  by  the 
Act  of  Feb.  21,  1901,  ch.  386,  31  Stat,  at  L.  799,  U.  S.  Oomp. 
Stat.  1901,  p.  3050,  which  provided  that:  ,"  Nothing  in  the  fore- 
going or  following  sections  of  this  act  shall  prohibit  the  transporta- 
tion by  steam  vessels  of  gasolene  or  any  of  the  products  of  petroleum 
when  carried  by  motor  vehicles  (commonly  known  as  automobiles) 
using  the  same  as  a  source  of  mo^tive  power :  Provided,  however, 
that  all  fire,  if  any,  in  such  vehicles  or  automobiles  be  extinguished 

111.  '53,  110  N.  E.   337;   Kerchner  v.  'New  York. — Lorenz  v.  Tisdale,  187 

.  Davis,  183   111.  App.   600.  N.  Y.  App.  Div.  433,  111  N.  Y.  Suppl. 

Indiana. — East  v.  Amburn,  47  Ind.  173. 

App.  530,  94  N.  E.  895.  24.  See    sections   377-^82. 

Missouri. — Garradine  v.   Ford,   195  25.  Graham  v.  Hagaman,   37i0i  111. 

Mo.  App.  684,  187  S.  W.  385.  353,  110  N.  E.  337,  affirming  189  111. 

Nebraska.- — Tyler     v.     Hoover,     93  App.  631. 
Neb.  321,  13«  N.  W.  138. 
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before  entering  the  said  vessel  and  the  same  be  not  relighted  until 
after  said  vehicle  sliall  have  left  the  same  .  .  "  Under  this 
statutory  provision  it  was  held  that  gasolene  contained  in  the  taok 
of  an  automobile  being  transported  on  a  steam  vessel  was  carried 
as  freight  within  the  meaning  of  the  statute,  that  an  automobile 
in  which  the  motive  power  was  generated  by  passing  an  electric 
spark  through  a  compressed  mixture  of  gasolene  and  air  in  the 
cylinder,  causing  intermittent  explosions,  carried  a  fire  while  the 
vehicle  was  under  motion'  from  its  own  motive  power ;  and  that 
the  carrying  by  a  steam  ferry-boat  of  such  a  vehicle,  which  was 
run  on  and  off  the  boat  under  its  own  power,  was  a  violation  of  the 
statute.^* 

In  1905  Congress  amended  the  existing  law  'by  enacting  that 
"  Nothing  in  the  foregoing  or  following  sections  of  this  Act  shall 
prohibit  the  transportation  by  steam  vessels  of  gasolene  or  auy  of 
the  products  of  petroleum  when  carried  by  motor  vehicles  (com- 
monly known  as  automobiles)  using  the  same  as  a  source  of  motive 
power:  Provided,  however.  That  all  fire,  if  any,  in  such  vehicles 
or  automobiles  be  extinguished  immediately  after  entering  the  said 
vessel,  and  that  the  same  be  not  relighted  until  immediately  before 
said  vehicle  shall  leave  the  vessel:  Provided  further.  That  any 
owner,  master,  agent,  or  other  person  having  charge  of  passenger 
steam  vessels  shall  have  the  right  to  refuse  to  transport  automobile 
vehicles,  the  tanks  of  which  contain  gasolene,  naphtha,  or  other 
dangerous  burning  fluids."  ^  It  will  be  seen  that  Congress  re- 
lieved, by  this  ameoidment,  steam  vessels  from  the  penalty  which 
they  were  subjected  to  under  the  old  law  as  construed  by  the  de- 
cision mentioned  above.  However,  as  the  law  now  stands,  "  any 
owner,  master,  agent,  or  other  person  having  charge  of  passenger 
steam  vessels  shall  have  the  right  to  refuse  to  transport  automobile 

Ze.  The  Texas,  134  Fed.  909.  by  Act  March  3,   1905,  c.  1457,  §  8, 

27.  Bee   33   Stat,  at  L.,  part  3,  p.  as  amended  by  Act  May  as,  1906,  c. 

720,  4  U.  S.  Comp.  St.  1913,  §  8243;  3565,    as   amended   by   Act    Jan.    34, 

TJ.  S.  Rev.  St.,  §  4472,  as  amended  by  1913,  c.  10. 

Act  Feb.  18,  1905,  c.  586,  as  amended 
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vehicles  "  carrying  gasolene,  naphtha,  or  other  dangerous  burning 
fluids. 

Sec.  52.  Toll  roads. 

A  decision  of  much  importance  to  automoBilists  handed  down 
by  the  Supreme  Court  of  New  York,  held  that  a  certain  toll  bridge 
company  possessed  no  legal  right  to  charge  tolls  for  automobiles. 
The  charter  of  this  company  enumerated  specifically  the  classes  of 
vehicles  for  the  passage  of  which  tolls  could  be  collected ;  it  made 
no  mention  of  automobiles.  The  importance  of  this  decision  is  due 
to  the  fact  that  there  are  many  other  toll  bridges  throughout  the 
United  States  which  possess  similar  charters,  and  must  therefore 
permit  automobiles  to  pass  over  their  bridges  toll  free.  However,  if 
the  charter  of  such  a  corporation  expressly  authorizes  the  company 
to  charge  tolls  for  certain  classes  of  vehicles  mentioned,  and  in 
enumerating  ihe  list  uses  the  phrase  "  any  other  vehicle,"  then  the* 
automobile  might  be  held  to  pay  toll. 

The  principle  of  law  governing  the  subject  of  exacting  auto- 
mobile tolls  is  that  a  corporation  which  is  given  valuable  privileges 
from  the  State  possesses  only  those  powers  which  are  expressly 
granted  or  conferred  by  necessary  implication  from  the  charter 
provisions.  Justice  Spencer,  of  the  New  York  Supreme  Court, 
in  making  the  decision  here  referred  to,  says :  "  The  company's 
right  to  exact  tolls  is  confined  to  the  animals  and  vehicles  specified 
in  the  act  conferring  the  franchise.  All  other  animals  and  vehicles 
must  be  presumed  to  have  the  right  to  cross  free.  The  fact  that 
automobiles  were  not  known  at  the  time  of  the  passage  of  the  act 
makes  no  difference,  for  the  reason  that  defendants,  by  accepting 
the  franchise  in  consideration  for  tbe  right  to  collect  the  tolls 
stipulated  for,  assumed  the  duty  and  responsibility .  of  building 
and  maintaining  a  bridge  that  would  meet  the  reasonable  require^ 
ments  of  all  travelers  on  the  public  highway,  including  vehicles  and 
animals  then  in  common  use  by  travelers,  and  also  such  as  might 
thereafter  come  into  common  use.  Its  power  to  collect  toll  is  de^ 
rived  from  the  provisions  of  the  franchise.     It  stipulated  for  no 
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other  or  further  right,  and  may  not  exaot  toll  except  as  therein 
provided.  If  it  deems  it  necessary  to  require  payment  of  tolls 
from  others  it  must  apply  to  the  Legislature  for  aiithority  so  to  do. 
Its  ppwer  must  be  strictly  construed."  ^ 

The  decision  in  New  York  has  been  followed  in  a  Vermont  case, 
where  it  was  held  that  an  ancient  charter  to  a  toll  road  company 
did  not  contemplate  a  toll  charge  against  automobilists.^ 

In  a  case  in  Pennsylvania  the  right  of  a  turnpike  company  to 
prohibit  the  use  of  the  turnpike  road  to  automobiles  was  considered. 
In  that  case  the  court,  after  referring  to  the  acts  under  which  it 
was  incorporated  and  the  power  conferred  upon  it,  decided  that 
the  turnpike  company's  road  was  a  public  highway  and  that  an 
automobile  was  within  the  term  "  other  carriage  of  burden  or 


28.  Mallory  v.  Saratoga  Lake 
Bridge  Co.,  53  Misc.  (N.  Y.)  446, 
404  N.  Y.  Suppl.  10S5. 

New  York  statute. —  Since  the 
above  decision  the  legislature  of  TSlew 
York  passed  an  enabling  act  allowing 
toll  bridges  to  charge  reasonable  tolls 
for  automobiles,  but  no  more  than  is 
charged  for  other  vehicles.  See<  L. 
1907,  ch.  127. 

Assault  on  toll  gate  keeper. — Evi- 
dence, although  contradicted,  that  the 
defendants  approached  a  toll  gate  in 
an  automobile,  and  when  toll  was  de- 
manded choked  the  keeper,  rushed  their 
machine  through  the  gate  and  injured 
the  keeper's  wife,  and  that  they  had 
previously  driven  through  a  number 
of  toll  gates  at  a  high  rate  of  speed 
without  paying  toll,  is  sufficient  to 
warrant  a  verdict  of  guilty  of  as- 
sault. In  such  a  case  a  demand  by 
the  keeper  for  a  higher  rate  of  toll 
than  was  legal  did  not  justify  the 
assault.  Commonwealth  v.  Rider,  39 
Pa.  Super.  Ct.  6S1. 

29.  Peru    Turnpike     Oo.     v.     Peru 


(Vt.),  100  Atl.  679,  wherein  it  was 
said :  "  The  legislature  failed  to  pro- 
vide for  the  unforeseen  condition 
which  has  arisen.  That  this  condi- 
tion was  unforeseen  does  not  admit 
of  doubt.  It  must  be  remembered 
that  we  are  not  dealing  with  a  situa- 
tion existing  more  than  .a.  hundred 
j^ears  ago.  Steam  as  a  means  of 
transportation  was  yet  in  the  experi- 
mental stage;  petroleum  products 
were  unknown;  railroads  were  unpro- 
jected  in  the  state,  and  none  was 
chartered  until  years  afterwards; 
canals  were  expected  to  furnish  the 
principal  means  of  heavy  transporta- 
tion. To  say  that  the  legislature  of 
1814  foresaw  the  advent  of  the  auto- 
mobile or  any  other  mechanical  car- 
riage, and  intended  to  provide  for  it 
in  this  charter,  would  be  to  ascribe 
to  its  members  a  prophetic  vision 
that  even  those  wise'  and  far-seeing 
men  could  not  possess.  If  they  had, 
it  is  fair  to  assume  that  they  would 
have  added  a  general  clause  to  the 
charter    to   manifest   their   purpose." 
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pleasure,"  within  the  laws  of  that  State,  as  to  the  use  of  high- 
ways and  turnpike  roads  hy  such  vehicles,  and  that  the  company 
could  not  refuse  to  grant  the  right  to  an  automobile  to  use  its  road 
and  that  a  peremptory  writ  of  niandamus  would  issue,  compelling 
it  to  perform  the  duties  prayed  for  in  the  petition.^"  A  petition 
for  a  wi-it  of  mandamus  commanding  a  turnpike  company  to  allow 
the  petitioner,  while  operating  and  using  his  automobile,  the  right 
and  privilege  of  passing  over  and  upon  its  turnpike  road,  upon  his 
paying  the  tolls  established  by  law  for  the  passage  of  vehicles  of 
similar  weight  and  width  of  tires  over  turnpike  roads  of  the  com- 
monwealth of  Pennsylvania,  must  aver  that  the  petitioner  has  com- 
plied with  all  the  requirements  of  the  provisions  of  the  State 
Automobile  Act.^^ 

Sec.  53,  Exclusion  of  non-residents. 

As  to  the  exclusion  of  non-resident  motorists  from  the  public 
ways,  there  is  no  authority  or  power  in  the  State  to  do  this,  on  the 
ground  of  non-residence,  and  the  States  have  no  power  to  place 
greater  restrictions  or  burdens  on  non-resident  automobilists  than 
those  imposed  on  their  own  citzens.  Such  action  on  the  part  of  a 
State  would  violate  the  Federal  Constitution.  However,  the  State 
may  compel  non-residents  to  comply  with  the  regulations  control- 
ling residents.  No  discrimination  is  created  in  such  a  case,  as  all 
are  treated  alike.^^ 

Sec.  54.  Automobile  racing. 

Under  the  common  law,  the  racing  of  vehicles  upon  the  high- 
ways was  a  misdemeanor.^^ 

But,  though  the  racing  of  automobiles  upon  a  public  highway 
is  illegal,  a  spectator  who  is  injured  thereby  cannot  recover  for  in- 
juries from  the  municipality  wrongfully  permitting  the  race.'* 

30.  Scranton  v.  Laurel  Run  Turn-  32.  See  sections  64,  114,  116. 
pike  Co.,  235  Pa.  St.  83,  73  Atl.  1063.  33.  Section  738. 

31.  Settles     v.     The    Laurel    Run  34.  Rose  v.  Gypsum  City  (Kans.), 
Turnpike  Co..  15  Pa.  Dist.  Rep.  94.  179  Pac.  348;  Bogart  v.  City  of  New 
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On  the  other  hand,  one  using  the  highway  for  purposes  of  travel 
might  be  permitted  to  recover  for  the  damages  he  has  sustained 
through  the  wrongful  use  of  the  road.^^ 

Where  two  or  more  automobilists  are  unlawfully  or  negligently 
racing  on  the  highway,  and  a  traveler  is  struck  by  one  of  the  ma- 
chines, he  may  have  his  action  against  either  one  or  agaiijst  both 
jointly,  for  they  are  jointly  and  severally  liable.'^ 

A  municipality  which  dedicates  a  street  to  such  a  hazardous  use 
as  automobile  racing  cannot  be  said  to  keep  it  "  reasonably  safe  " 
for  travel.^'' 

And,  when  a  city  or  village  is  sued  for  injuries  occasioned 
through  unlawful  racing  in  the  street,  it  has  been  held  that  it 
cannot  defend  ofi  the  ground  that  the  acts  of  officials  permitting  the 
race  were  unauthorized.'^ 

A  contrary  view,  however,  has  been  sustained  in  this  question?* 


^  York,   200  N.   Y.   379,   93   N.   E.   937. 

A  spectator  at  an  automobile  con- 
test alleged  to  have  been  injured  by 
defendant's  negligence  in  operating 
the  car  which  it  had  entered  in  the 
race  held  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  Baldwin 
V.  Locomobile  Co.,  143  N.  Y.  App. 
Div.  599,  128  N.  Y.  Suppl.  429. 

Contributory  negligence  of  boy 
watching  auto  race  on  fair  ground. — 
Scott  V.  Kansas  State  Fair  Assoc. 
(Kans.),  171  Pac.  634. 

Liability  of  State  for  injuries  re- 
ceived by  spectator  of  race  on  State 
fair  grounds.  Arnold  v.  State,  163 
N.  Y.  App.  Div.  253,  148  N.  Y.  Suppl. 
479.  See  also  Ross  v.  State,  186  N. 
Y.  App.  Div.  156,  173  N.  Y.  Suppl. 
656. 

35.  See  Bogart  v.  City  of  New 
York,  200  N.  Y.  379,  93  N.  E.  937. 

36.  De  Carvalho  v.  Brunner,  223  N. 
Y.  284,  119  N.  E.  563. 


37.  Burnett  v.  City  of  Greenville, 
106  S.  Car.  255,  91  S.  E.  203. 

38.  Burnett  v.  (jity  of  Greenville, 
106  S.  Car.  255,  91  S.  E.  203,  wherein 
it  was  said :  "  It  is  suggested  by  the 
city  that  the  dedication  of  the  public 
ways  to  automobile  racing  lay  wholly 
outside  the  powers  of  the  corporation, 
for  which  act  the  corporation  is  not 
liable.  That  is  another  way  of  saying 
the  corporation  is  liable  if  the  au- 
thorties  act  within  the  law,  and  is 
not  liable  if  the  authorities  act  with- 
out the  law.  The  prime  duty  of  any 
city  is  to  keep  its  streets  clear  for 
the  public  travel.  The  incumbrance 
of  the  streets  with  automobiles  run- 
ning at  a  dangerous  rate  of  speed, 
just  for  practice,  is  a  violation  of 
that  prime  duty.  To  answer  that  the 
mayor  and  council  had  no  authority 
to  authorize  such  a  use  of  the  streets, 
is  to  admit  the  wrong." 

39.  Rose  v.  Gypsum  City  ( Kans. ) , 
179  Pac.   348. 
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If  racing  on  a  public  highway  is  absolutely  illegal  and  unau- 
thorized, it  would  seem  that  the  proper  rule  should  be  that  an  au- 
tomobilist  would  do  so  at  his  peril.*" 

But  it  has  been  held  that  the  mere  fact  of  racing  is  not,  of  it- 
self, sufficient  to  charge  the  driver  with  negligence.*^ 

Sec.  55.  Setting  aside  highways  for  speed  contests. 

Under  a  law  in  New  York  regulating  the  speed  of  motor  ve- 
hicles *^  it  was  provided  that  local  authorities  may  "  set  aside  for 
a  given  time  a  specified  public  highway  for  speed  tests  or  races,  to 
be  conducted  under  proper  restrictions  for  the  safety  of  the  pub- 
lic." In  construing  this  act  it  was  decided  that  the  power  to 
grant  or  withhold  the  necessary  consents  thereto,  which  carries 
with  it  the  right  to  impose  conditions,  was  given  to  the  local  au- 
thorities whose  districts  would  be  injured  by  the  wear  and  tear 
of  the  machines  and  perhaps  benefited  by  the  commercial  advant- 
ages from  the  race.  And  it  was  held  that  the  State  Engineer  and 
Surveyor  had  no  authority,  by  virtue  of  the  powers  conferred  on 
him,*^  to  prohibit  the  use  of  said  highways  or  to  recover  for.  dam- 
ages thereto  occasioned  by  such  a  race.  And  where  such  official 
sought  to  enforce  a  rule  that  where  the  consent  of  the  local  au- 
thorities had  been  so  obtained  there  should  be  deposited  with  him 
a  certain  sum  for  each  mile  to  be  raced  over  for  each  day  of  said 
race  as  a  prerequisite  to  the  right  to  hold  the  race,  it  was  decided 
that  such  action  was  clearly  illegal,  as  his  consent  to  the  race 
taking  place  was  not  necessary  and  he  had  no  authority  to  promul- 
gate the  rules.** 

40.  Brown  v.  Thayer,  212  Mass.  highway.  National  Vehicle  Co.  v. 
398,  99  N.  E.  337.  Kellum,  184  Ind.  457,  109  N.  B.  196. 

41.  Johnson  v.  Reliance  Automo-  42.  Laws  of  1904,  ch.  538,  §  3, 
bile  Co.,  23  Cal.  App.  222,  137  Pac.  subd.  6;  Laws  1909,  ch.  30,  §  296. 
603.  43..  Laws  1898,  oh.  115,  as  amended 

Defects  in  highway. — It   has  been      in  1907. 
held  that  one  taking  part  in  a  race  44.  Morrell  v.  Skene,  64  Misc.    (N. 

does  not  assume  latent  defects  in  the       Y;)   185,  119  N.  Y.  Suppl.  28. 
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CHAPTER  V. 

STATUTORY  REGULATION  OP  MOTOR  VEHICLES. 

Section  56.  Scope  of  chapter. 

57.  General   power    of    regulation. 

58.  Regulatory  power  lodged  in  legislature. 

59.  Punpose  of  acts. 

60.  Title  and  fQ;rni  of  statute. 

61.  Due  process  of  law. 

63.  Discrimination  between  motorists  and  other  persons, 

63.  Discrimination  between  owners  of  different  machines  —  between 

different  motor  vehicles. 

64.  Discrimination  between  owners  of  different  machines  —  non-resi- 

dents. 

65.  Discrimination  between  owners  of  different  machines  —  aliens. 

66.  Certainty  of  enactment. 

67.  Repeal  of  statutes. 

68.  Construction  of  regulations. 

Sec.  56.  Scope  of  chapter. 

In  this  chapter  are  discussed  the  general  principles  relating  to 
the  regulation  of  motor  vehicles,  together  with  a  discussion  of 
certain  specific  regulations. 

Generally,  the  construction  and  effect  of  particular  regulations 
are  treated  in  other  parts,  of  this  work. 

Thus,  in  other  places  will  be  found  a  discussion  of  particular 
regulations  such  as  pertain  to  the  registration  and  licensing,^  speed,^ 
and  lighting^  of  vehicles,  the  law  of  the  road,*  the  regulation  of 
jitneys,^  taxicabs,  and  other  carriage  for  hire." 

So,  too,  matters  governing  the  conduct  of  garagekeepers ''  and 
chauffeurs,'  will  be  found  covered  in  the  chapters  on  those, sub- 
jects. 

1.  Sections  92-l»8.  5.  Sections  130-173. 

2.  Sections  330,  306-384.  6.  Section  132,  et  seq. 

3.  Sections  344-348.  7.  Sections  196-200. 

4.  Sections  a3«,   S41-a7i5,  371-394,  8.  Sections  220-2123. 
492-499. 
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Also,  various  matters  in  relation  to  the  enforcement  of  regula- 
tions by  means  of  criminal  prosecutions,  together  with  a  discussion 
of  some  of  the  penal  offenses  involved,  are  to  be* found  in  another 
chapter.' 

And  the  probative  eflfect  of  a  violation  of  a  valid  regulation,  as 
it  bears  on  the  issue  of  negligence,  is  reserved  for  a  subsequent 
chapter.^" 

The  powers  of  Congress,-'^  and  of  municipal  bodies,^^  are  also 
discussed  in  other  chapters. 

In  short,  at  this  place,  it  is  intended  to  discuss  the  matters 
which  pertain  to  regulation  in  general,  as  distinguished  from  the 
construction  and  effect  of  particular  regulatory  measures. 

Sec.  57.  General  power  of  regulation. 

It  is,  of  course,  true  that  automobilists  have  the  right  to  use  the 
public  highways  for  purposes  of  pleasure  or  business,^^  but  this 
right  is  not  so  sacred  that  it  is  beyond  the  control  of  the  State  and 
municipal  divisions. 

On  the.  contrary,  there  is  no  dissent  from  the  general  rule  that 
the  Legislature,  by  virtue  of  its  police  power,  may  make  regula- 
tions governing  the  conduct  of  the  owners  and  drivers  of  motor 
vehicles.^* 

9.  ChaJ)ter  XXVII.  Bros.   Co.,    156   Ky.    580,   161   S.   W. 

10.  Sections  297-303.  S^Q;    Smith    v.    Commonwealth,    175 

11.  Sections   83-91.  Ky.  3.86,  194  S.  W.  367. 

12.  Sections  69^83.  Maine. — State  v.  Mayo,  106  Me.  62, 

13.  Section  48.  75  Atl.  395,  36  L.  E.  A.   (N.  S.)   502, 

14.  United  States. —  Hendrick  v.  2i0  Ann.  Gas.  513;  State  v.  Phillips, 
State    of   Maryland,    35    S.   Ct.    140;  107   Me.   349,  78   Atl.   283. 

Kane  v.  State  of  New  Jersey,  243  U.  MaryUmd. — Swann  v.  City  of  Bal- 

S.  160,  37  S.  Ct.  30.  timore,    103    Atl.    441. 

California. — Ex    parte    Berry,    147  Massachusetts. — ■  Commonwealth   v. 

Oal.  533,  82  Pac.  44;  Ex  parte  Schu-  Kingsbury,  199  Mass.   542,  85  N.  E. 

ler,  167  Cal.  283,  139  Pac.   685;   Ex  «48,  137  Am.  St.  Rep.  513;  Common- 

pa^te  Lee,  38  Cal.  App.  719,  153  Pac.  wealth  v.  Slocum,  119  N.  E.  687. 

993;   Ex  parte  Smith,  Si6   Cal.  App.  MioMga/^.— J ohmon  v.  Sargent,  168 

116,  146  Pac.  82;  Ex  parte  Smith,  33  Mich.  444,  138  N.  W.  468;  Jasmowski 

Cal.  App.  161,  164  Pac.  618.  v.  Board  of  Assessors  of  City  of  De- 

Kentucky. — ^Newport      v.       Merkel  troit,  191  Mich.  387,  157  N.  W.  891. 
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A  regulation  must  be  enacted  in  a  constitutional  manner.     That 


Minnesota. — ^Schaur  v.  Gomfortli, 
laS  Minn.  460,  151  N.  W.  375. 

Missouri. — Eic  parte  Knecdler,  343 
Mo.  632,  147  S.  W.  983,  Ann.  Cas. 
1913  C.  933;  Hall  v.  Compton,  130 
Mo.  App.  675,  108  S.  W.  1133;  City 
of  St.  Louis  V.  Hammond,  199  S.  W. 
411. 

Nebraska. — Schultz  v.  State,  88 
Neb.  613,  130  N.  W.  972,  34  L.  R.  A. 
(N.    S.)    343.' 

New  Jersey. — West  v.  Asbury  Park 
(N.  J.  Eq.),  99  Atl.  190. 

New  York. — Mcintosh  v.  Johnson, 
311  N.  Y.  365,  105  N.  E.  416;  People 
V.  MacWilliams,  91  App.  Div.  176, 
84  N.  Y.  Suppl.  357;  Strauss  v.  Bn- 
right,  105  Misc.  367. 

bWo.— iState  'V.  Schaeffer,  96  Ohio, 
315,  117  N.  E.  220;  City  of  Fremont 
V.  Keating,  96  Ohio  St.  468,  118  N. 
E.  114. 

Oklahoma. — Ex  parte  Mayes,  167 
Pac.  749. 

South  Carolina. — Lillard  v.  Melton, 
103  S.  Gar.  10,  87  S.  E.  421;  Mer- 
chants' &  Planter's  Bank  v.  Brigman, 
106  S.  Car.  363j  91   S.  E.   333. 

"  The  legislature  has  the  inherent 
police  power  to  pass  any  law  it  judges 
fit  for  the  protection  and  welfare  of 
its  people  in  traveling  over  the  public 
highways  of  the  State,  and  it  is  a 
matter  within  the  discretion  of  the 
legislature  of  the  State  to  determine 
what  interests  the  public  requires, 
and  to  adopt  such  measures  and 
means  as  are  reasonably  necessary 
for  the  protection  of  such  interests, 
and  to  make  reasonably  safe  the 
traveling  public.  As  long  as  the  leg- 
islature acts  in  relation  to  the  police 
power  vested  in  it  as  the  lavpmaking 


power,  it  is  not  for  the  court  to  va- 
cate their  action  upon  constitutional 
grounds,  or  to  say  whether  the  meas- 
ure is  wise  or  unwise.  The  legisla- 
ture by  passing  the  act  judged  the 
measure  to  be  reasonable  and  wise. 
The  public  generally  has  the  right  to 
use  the  highways  of  the  state  and 
travel  over  the  same  —  afoot,  horse- 
back, in  vehicles,  and  motor  vehi- 
cles." Merchants'  &  Planter's  Bank 
T.  Brigman,  106  S.  Car.  362,  91  S. 
E.  333. 

Texas. — Peters  v.  City  of  San  An- 
tonio   (Civ.  App.),   195  S.   W.   989. 

"  The  cases  with  unanimity  decide 
that  the  legislatures  of  states  have 
full  .and  complete  control  over  the 
highways,  streets  and  alleys,  and  that 
such  control  may  be  delegated  to 
municipalities,  and  it  follows  from 
such  complete  control  that  the  use  of 
the  streets  for  the  prosec'ution  of  any 
private  business  may  be  wholly  de- 
nied, or  granted  with  such  provisions 
and  regulations  as  may  be  deemed 
proper  by  the  municipality.  When 
a  franchise  is  granted,  during  its  ex- 
istence unreasonable  and  oppressive 
regulations  might  form  the  ground  of 
complaint;  and,  when  a  vested  right 
is  regulated,  the  reasonableness  of 
the  regulation  could  undoubtedly  be 
made  the  subject  of  judicial  investi- 
gation. But,  wrhen  a  privilege  to 
which  a  party  has  no  right  has  been 
given  and  which  is  granted  for  an 
indefinite  time  and  whicli  can  be  ter- 
minated at  any  time  by  the  granting 
power,  we  fail  to  understand  how  the 
reasonableness  of  such  regulations 
can  be  made  the  basis  of  an  attack." 
Peters  v.  City  of  Ban  Antoijip  (Tex. 
Civ.  App.),  195  S.  W.  989. 
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is,  it  must  be  in  the  required  form  with  respect  to  its  title/^  and 
constitutional  requirements  with  reference  to  the  wording  or  separ- 
ation of  provisions  must  be  obeyed. 

Sec.  58.  Regulatory  power  lodged  in  legislature. 

The  control  of  the  highways  is,  in  the  first  instance,  lodged  in 
the  Legislature  of  the  State.^" 

This  control  may  be  exercised  by  the  Legislature  by  the  enact- 
ment of  statutes  governing  the  powers  and  liabilities  of  auto- 
mobilists. 

Or,  the  law  makers  may  delegate  some  of  their  powers  to  muni- 
cipal divisions  of  the  State,  such  as  counties,  cities,  villages,  towns, 
etc." 

But  the  Legislature,  after  a  delegation  of  certain  powers,  is  not 
precluded  from  further  action  in  the  matter,  but  it  may  by  appro- 
priate legislation  repeal  the  delegation  and  resume  control,  of  the 
subject.^* 

The  situation  is,  of  course,  somewhat  different  when,  the  aji- 
thority  of  a  municipal  division  is  protected  by  the  Constitution  of 
the  State.  In  such  a  case,  a  law  abridging  the  power  of  the  muni- 
cipality might  be  unconstitutional.^' 

West   Yirgmia. — Ex  parte   Dickey,  (Okla.),  157  Pac.  9O0. 

76  W.  Va.  576,  85  S.  E.  781;  Beck  v.  "There  is  nothing  in  our  constitu- 

Cox,  77  W.  Va.  443,  87  S.  E.  49'2.  tion    that    prohibits    the    legislature 

15.  Section  60.  frotn  enacting  a  statute  taking  away 

16.  Western  Union  T^leg.  Co.  v.  from  the  boards  lof  county  comrais- 
Hopkins,  160  Cal.  116,  116  Pac.  567;  sioners,  not  only  a  part,  but  the 
Ex  parte  Smith,  36  Cal.  App.  116,  whole,  of  their  powers  of  supervision 
146  Pac.  83;  State  ex  rel.  Lunig  v.  and  control  of  public  roads  and 
Johnson,  71  Fla.  363,  73  So.  477;  bridges,  and  lodging  such  powers  else- 
Peters  V.  City  of  San  Antonio  (Tex.  where,  since  the  control  of  all  gen- 
Civ.  App. ) ,  195  S.  W.  989.  er.al  public  highways'  is  vested  in  the 

17.  Section  70.                       '  state  absolutely  without  any  consti- 

18.  State,  ex  rel.  Lunig  v.  Johnson,  tutional  limitations  or  restrictftjns. 
71  Fla.  363,  73  So.  477;  Anderson  v.  State  ex  rel.  Lunig  v.  Johnson,  71 
Wen,tworth  (Fla.),  78  So..  365 ;  Peo-  Fla.  363,  73  So.  4'77.  And  see  also 
pie  v.Braun,  100  Misc.   (N.  y])   343,  section  73. 

166  N.  Y.  Suppl.  708;  Ex  parte  Shaw       '    19. 'j/a;  parte  Schvil^r,' 167  Cal.  283, 
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Thus,  where  the  Constitution  provides  in  eiffeet  that  the  Legis- 
lature shall  have  no  power  to  impose  taxes  upon  counties  or  upon 
the  inhabitants  thereof,  for  county  purposes,  but  shall  empower 
the  county  authorities  to  impose  taxes  for  such  purposes,  the  State 
cannot  impose  a  license  tax  on  automobiles'  for  the  construction 
and  repair  of  county  roads.^" 

Sec.  59.  Purpose  of  acts. 

Several  different' purposes  are  subserved  through  the  enactmeait 
of  regulations.  The  principal  purpose  is  the  safety  of  other 
travelers.^^ 

But  regulations  may  be  said  to  have  been  enacted  in  the  interest 
of  uniformity  in  the  regulation  of  the  machines.^^ 

That  is,  it  is  in  the  interest  of  automobilists  that  they  encounter 
similar  regulations  in  the  various  villages  and  cities  through  which 
they  may  pass,  and  regulations  may  be  designed  to  this  end  and  to 
the  prohibition  of  various  drastic  requirements  by  municipal  cor- 
porations.^^ 

139  Pac.  68!5;  People  v.  McGraw,  164  98  N.  E.  959;   People  ex  rel.  Hainer 

Mich.   333,   150  N.   W.   836;    City_  of  v.  Keeper  of  Prison,,  131  N.  Y.  App. 

Fremont  v.  Keating,  96  Ohio.  St.  468,  Div.   645,   106  N.  Y.   Suppl.   314,  af- 

118  N.  E.  114;  Kaljch  v. -Knapp,,  73  firmed  190  N.  Y.  315,  83  N.  E.  44; 

Oreg.  55'8,  145  Pac.  33.  "-  Cjty  ^f  Baraboo  v.  Dwyer,  166  Wis. 

20.  Ex  parte  Schuler,  167  Cal.  382,  372,  165  N.  W.  297.  "  The  invention, 
139  Pac.  685.  ^ee  also  Ex  parte  development  and  use  of  the  automo- 
Shaw    (Okla.),  157  Pac.  900.  bile  introduced   an  entirely  new  ele- 

21.  Elsbery  v.  State,  12  Ga.  App.  ment  and  revolutionized  travel  upon 
86,  76  S.  E.  779;  City  of  St.  Louis  all  the  highways  of  the  State.  The 
V.  Hammond  (Mo.),  199  S.  W.  411;  operation  of  these  motor  vehicles  -at 
State  V.  Schaeffer,  96  Ohio,  315,  117  exceedingly  high  rates  of  speed  intro- 
N.  E.  230.  duced   a  new  element  of  danger   for 

22.  Dozier  v.  Woods,  190  Ala.  379,  .all  those  who  enter  upon  the  public 
67  So.  283;  Ex  parte  ^mith,  36  Gal.  highways.  Negligence  in  the  opera- 
App.  116,  145  Pac.  83;  People  v.  Sar-  tion  of  motor  vehicles  involves  great 
gent,  254,111.  514,  98  N.  E.  959;  City  danger  to  the  lives  and  property  of 
of  Baraboo  v.  Dwyer,  166  Wis. ,  373,  others  lawfully  using  the  highways. 
165  N.  W.  397.  In   former  times,  vehicles   drawn  by 

23.  People  v.  Sargent,  354  111.  514,  horses  or  oxen  moved  at  a  compara- 
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Or,  to  a  certain  extent,  thej  may  be  designed  to  afford  revenue 
or  to  reimburse  ijiunieipalities  for  the  injuries  to  tbe  highways 
which  are  occasioned  by  motor  vehicles.^^ 

Sec.  60.  Title  and  form  of  statute. 

In  the  enactment  of  motor  vehicle  laws,  as  well  as  other  statutes, 
coHstitutional  provisions  relative  to  the  title,  form  and  manner  of 
enactmejit  of  laws,  must  receive  compliance. 


tively  low  rate  of  speed,  and  even  in 
cases  of  a  runaway,  others  upon  the 
highway  but  infrequently  had  diffi- 
culty in  avoiding  injury  or  danger. 
When  vehicles  so  drawn  were  negli- 
gently managed,  and  injured,  the  per- 
son or  property  of  others,  there  was 
usually  but  little  difficulty  in  locating 
the  person  responsible  for  the  injury. 
Such  vehicles  did  not  usually  travel 
long  distances  and  the  person  respon- 
sible for  the  injury  inflicted  by  them 
could  usually  be  found  somewhere 
within  the  region  wliere  ,the  cause  of 
action  arose.  The  modern  vehicle 
drawn  by  an  eijgine,  .  i^  ,  capable  of 
traversing  the  State  from  one  end  to 
the  other  within  a  single  day.  Such 
vehicles  niake  journeys,  far  distant 
from  the  residence  of  the  person  re- 
sponsible for  negligence  in  their  op- 
eration, thus  making  it  difficult  for 
the  person  injured  in  person  or  prop- 
erty, to  even  ascertain  the  identity 
of  the  person  responsible  for  his  in- 
juries, and  still  more  difficult  for  him 
to  obtain  redress,  in  case  he  has  to 
follow  the  negligent  operator  of  the 
engine  to  some  distant  part  of  the 
State.  These  considerations  led,  in 
earlier  years,  following  the  introduc- 
tion of  this  class  of  fjraffic,  to  the  adop- 
tion of  stringent  police  regulations 
with  regard  to  the  running  of  motor 


vehicles  on  the  highways  of; numerous 
municipalities  of  the  commonwealth. 
Each  municipality  had  its  own  code 
of  regulations,  and  the  numerous 
codes  greatly  varied.  Some  of  the 
requirements  were  perhaps  unreason: 
able.  The  operator  of  an  automobile- 
could  'form  no  idea  from  reading  the 
rules  of  one  municipality  what  new 
regulations  he  might  hawe  to  observe 
when  he  crossed  the  ^fline  into  the 
jurisdiction  of  some  municipal  neigh- 
bor. iTlijs  was  the  condition  of  affairs 
when  the  legislature  of  the  State  as- 
sumed the  duty,  in  the  exercise  of  the 
supceme  police  power  with  which  it 
was  vested,  to  establish  uniform  regu- 
lation with  regard  to  this  matter  and 
limit  the  power  of  local  authorities 
to  the  ordaining  of  regulations,  which 
were  not  inconsistent  with  the  uni- 
form code.  The  Act  of  April  27th, 
1909  (P.  L.  265),  is  the  final  expres- 
sion of  the  legislative  will  upon  this 
subject  and  supercedes  all  prior  legis- 
lation inconsistent  therewith."  Gar- 
rett V.  Turner,  47  Pa.  Super.  Ct.  128, 
affirmed  235  Pa.  St.  383,  84=  Atl.  354. 
24.  Ev  parte  Smith,  26  Cal.  App. 
116,  146  Pac.  «3;  State  v.  Ingalls,  18 
N.  Mex.  211,  135  Pac.  1177;  Common- 
wealth em  rel.  Bell  v.  Powell,  249  Pa. 
St.  If4,  94  Atl.  746. 
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Otherwise,  the  proposed  law  will  fail  to  become  effective,  though 
the  subject  matter  is  within  the  legislative  power. 

Thus  constitutional  provisions  in  some  States  require  that  a 
proposed  statute  shall  comprise  but  one  subject  or  that  the  subject 
shall  be  expressed  in  the  title  to  the  act.^^ 

A  requireinent  of  a  State  constitution  that  no  law  shall  contain 
more  than  one  subject,  is  not  offended  by  an  act  which  regulates 
the  operation  of  motor  vehicles  and  also  provides  for  the  pay- 
ment of  license  fees.^^ 

And  an  act  entitled  as  being  an  act  for  the  regulation  licensing 
and  governing  of  motor  vehicles,  is  not  invalid  because  it  also  pro- 
vides for  the  disposition  of  license  fees  received  under  the  ajct.^'' 

And  a  statute  making  the  speed  of  a  motor  vehicle  at  a  prohibited 
rate  prwna  facie  evidence  of  negligence  in  case  of  an  injury  to 
another  traveler,  is  held  to  be  within  the  title  of  a  motor  vehicle 
statute  for  "  regulating  the  use  and  speed  "  of  motor  vehicles.^* 


25.  Title  of  municipal  ordinances. — 
A  constitutional  requirement  relative 
to  the  title  of  acts,  may  not  apply  to 
municipal  ordinances.  Craddock  v. 
City  of  San  Antonio  (Tex.  Civ.  App.), 
198  ,s.  W.  634. 

26.  J.asmbwski  '"v'.  Board  of  Assess- 
ors of  City  of  Detroit,  191  Mich.  287, 
157   N.   W.   891. 

27.  Smith  v.  Commonwealth,  175 
Ky.  286,  194  S.  W.  3-67.  See  also 
People  V.  Sargent,  254  111.  514,  9S  N. 
E.  959. 

Pennsylvaiiia  statute. — A  statute 
of  Pennsylvania  providing  for  regis- 
tration, licensing,  and  disposition  of 
the  fees,  is  germane  to  the  subject  to 
the  regulation  of  motor  vehicles, 
which  is  expressed  in  the  title  of  the 
act,  and  is  not  in  violation  of  a  pro- 
vision of  the  Oonstitution  forbidding 
bills,  except  general  apropriation 
bills,  from  containing  more  than  one 


subject  which  shall  be  cleairly  ex- 
pressed in  the  title.  Nor  is  a  pro- 
vision of  such  .a  law  providing  for 
the  use  of  such  moneys  in  the  main- 
tenance of  State  highways  offensive 
to  a  SonStitutional  requirement  pro- 
viding that  the  general  appropriation 
bills  shall  embrace  nothing  but  ap- 
propriations for  the  ordinary  expense 
of  the  executive,  legislative  and  judi- 
cial departments,  interest  on  public 
debt  and  for  public  schools,  amd  that 
all  other  appropriations  sha.ll  be  made 
by  separate  bills,  each  embracing  but 
one  subject;  for  such  a  constitutional 
provision  is  intended  to  apply  only  to 
biennial  appropriations  from  general 
revenues  and  not  to  a  fund  created 
for  a  special  purpose  to  which  it  is 
dedicated.  Commonwealth  ex  rel. 
Bell,   249  Pa.   St.  144,  94  Atl.   746. 

28.  Hartje  v.  Moxley,  235  111.  164, 
85  N.  E.  216. 
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Sec.  61,  Due  process  of  law. 

The  objection  is  frequently  made  to'  motor  vehicle  regulations 
that  they  take  property  without  due  process  of  law. 

Inasmuch  as  they  are  based  on  the  police  power  of  the  State, 
the  objection  must  generally  fail.^' 

But  an  act  rendering  the  owner  of  a  motor  vehicle  liable  for  the 
negligent  operation  thereof  by  one  who  takes  the  machine  without 
his  consent,  such  as  a  mere  trespasser,  is  deemed  violative  of  the 
constitutional  protection.^" 

On  the  other  hand,  it  has  been  held  that  an  act  creating  a  lien 
on  a  motor  vehicle  for  injuries  occasioned  by  its  negligent  opera- 
tion and  giving  such  lien  priority  'next  to  State  .aiid(  county  taxes, 
is  within  the  legislative  power.^-^ 

Sec.  62.  Discrimination  between  motorists  and  other  per- 
sons. 

As  a  general  proposition,  it  is  not  an  unjustifiable  discrimina- 
tion or  special  legislation  to  enact  a  law  regulating  the  use  of  motor 
vehicles  on  the  public  highways,  though  other  vehicles  using  the 
way  are  unaffected  or  less  affected  thereby. ^^ 

29.  See  section  57.  "  The  constitiitiona,!  requirement  is 

30.  Dauglierty  v.  Thomas,  174  Mich.  that  laws,  upon  the  subjects  discrimi- 
371,  140  N.  W.  615,  45  L.  E.  A.  (N.  nated  by  the  section  of  the  Constitu- 
S.)   699,  Ann.  Cas.  1915  A.  1163.  tion  in  question,  shall  be  general,  not 

31.  Merchants  &  Planters'  Bank  v.  local  or  special,  and  uniformity  of 
Brigman,  106  S.  Car.  363,  91  S.  E.  result  is  only  one  of  the  judicial  tests 
332.  applied  to  laws  for  the  determination 

32.  ±£udgens  v.  State  (Ala.  App.),  of  their  character  as  to  generality. 
72  So.  605;  Westfalls,  etc..  Express  A  law  may  by  classification  or  other- 
Co.  V.  City  of  Chicago,  280  111.  318,  wise  produce  some  diversion  of  result 
117  N.  E.  439;  State  v.  Lawrence,  108  and  yet  be  general,'  but  where  the 
Miss.  391,  66  So.  745;  City  of  St.  classification  is  based  on  genuine  dis- 
Louis  V.  Hammond  (Mo.),  199  S.  W.  tinctions,  its  expediency  is  for  legis- 
411;  State  v!  Ingalls,  18  N.  Mex.  211,  lative  determination."  Garrett  v. 
135  Pac.  1177;  Garrett  v.  Ttirner,  47  Turner,  47  Pa.  Super.  Ct.  128,  af- 
Pa.  Super.  Ct.  128,  aifirmed  335  Pa.  firmed  335  Pa.  St.  383,  '84  Atl.  354. 
St.   383,  84  Atl.  354. 
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Persons  who  own,  use  or  operate  automobiles  may  very  properly 
be  classed  together  and  made  subject  to  legislation  which,  though 
distinctive,  is  appropriate  to  them,  provided  the  legislation  applies 
to  all  within  the  class  and  affects  them  all  alike. ^^ 

Thus,  an  act  regulating  the  speed  of  automobiles  is  not  uncon- 
stitutional as  class  legislation.'* 

And  a  regulation  which  fixes  a  speed  limit  and  which  by  its 
terms  includes  all  vehicles,  is  not  subject  to  the  objection  that  it  is 
discriminatory  and  special  legislation  because  the  limit  is  fixed 
so  high  that  only  motor  vehicles  can  violate  it.'^ 

So,  too,  a  provision  of  a  motor  vehicle  l^w  which  makes  exces- 
sive speed  prima  facie  evidence  of  negligence,  is  not  invalid  on  the 
theory  that  it  gives  one  injured  by  an  automobile  a  special  ad- 
vantage in  a  suit  for  his  injuries.^^ 


33.  Garrett  v.  Turner,  335  Pa.  St. 
383,  84  Atl.  354. 

"  Motor  vehicles  have  been  classi- 
fied separately  from  horse-drawn  ve- 
hicles and  have  been  the  subject  of 
separate  legislation  ever  since  they 
came  into  general  use.  Their  depart- 
ure, in  character,  use,  and  speed  from 
horse-drawn  vehicles  has  been  so 
great  as  to  justify  such  classification, 
even  though  there  is  some  similarity 
in  weight,  length,  and  use  between 
the  motor  trucks  and  the  kind  of 
horse-drawn  vehicles  employed  by 
public  cartmen  for  commercial  pur- 
poses. Motor  trucks,  traveling  for 
longer  distances  in  shorter  time,  are 
more  dangerous  because  of  greater 
speed  and  the  heawier  loads  carried, 
and  courts  can  take  judicial  knowl- 
edge that  they  do  more  damage  to  the 
surface  of  the  streets  and  therefore 
might  very  reasonably  be  required  to 
pay  a  greater  tax  than  a,  horse-drawn 
vehicle.  The  question  of  reasonable 
classification  is  primarily  for  the  leg- 


islative branch  of  the  government,  and 
only  becomes  a  judicial  question  when 
such  legislative  action  is  clearly  un- 
reasonable. The  legislature  may  clas- 
sify persons  or  objects  for  the  pur- 
pose of  legislative  regulation  and  con- 
trol, provided  such  classification  is 
not  an  arbitrary  one  and  is  based 
upon  some  substantial  difference  bear- 
ing proper  relations  to  the  classifica- 
tion." Westfalls,  etc.,  Expre^ps  Co.  v. 
City  of  Chicago,  380  111.  318,  117  N. 
E.  439. 

34.  Christy  v.  Elliott,  316  111.  31, 
74  N.  E.  1035,  1  L.  R.  A.  (N.  S.) 
315,  3  Ann.  Cas.  487,  108  Am.  St. 
Hep.  196;  City  of  St.  Louis  v.  Ham- 
mond   (Mo.),  199  S.  W.  411. 

35.  Ex  parte  Snowden,  13  Cal.  App. 
531,  107  Pao.  724. 

36.  Hartje  v.  Moxley,  235  111.  164, 
85  N.  E.  316,  wherein  it  w.as  said: 
"  It  is  also  urged  that  section  16, 
supra,  violates  section  22  of  article  4 
of  the  Constitution  of  the  State  in 
that  it  is  special  legislation,  for  the 
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And  a  regulation  may  be  effective  whicli  applies  to  bicycles  and 
not  to  other  silently  moving  vehicles.^^ 

And  a  higher  license  fee  may  be  charged  against  the  drivers  of 
motor  vehicles  than  is  imposed  against  animal-drawn  vehicles.^* 

Sec.  63.  Discrimination  between  owners  of  different  ma- 
chines—  between  different  motor  vehicles. 

A  statute  which  imposes  different  obligations  on  j;he  owners  of 
motor  vehicles  of  different  sizes  and  weights  does  not  necessarily, 
create  an  unlawful  discrimination. 

A  classification  of  motor  vehicles,  and  the  imposition  of  differ-' 
ent  burdens  on  those  of  different  classes,  is  proper,  if  the  classifica- 
tion is  made  on  a  reasonable  basis  and  is  applicable,  without  dis- 
crimination, to  all  similarly  situated.^' 

Thus,  the  license  fees  for  different  machines  are  generally  graded 
according  to  their  horse  power.** 

Or  license  fees  may  be  graduated  according  to  the  seating  capa- 
city of  the  machine. ^^ 


reason  that  it  confers  upon  persons 
who  claim  to  have  been  injured  by  a 
moving  automobile  a  peculiar  advan- 
tage in  the  trial  of  a  case  to  recover 
damages  resulting  from  the  injury, 
by  application  of  a  rule  of  evidence 
not  applicable  where  the  injury  re- 
sults from  negligently  moving  a  ve- 
hicle not  included  in  the  Motor  Vehi- 
cle Law.  The  classification  is  made 
primarily  to  govern  those  operating 
motor  vehicles  and  prevent  injuries  to 
persons  and  property  consequent  upon 
their  negligent  use.  The  vehicles 
covered  by  the  act  are  of  such  a  char- 
acter as  that  they  properly  form  a 
class  to  which,  .alone,  legislation  may 
apply.  Under  the  construction  which 
we  have  above  placed  upon  this  sec- 
tion it  is  not  the  subject  of  consti- 
tutional objection." 

37.  City  of  Des  Moines  v.  Keller, 


116  Iowa,  648,  &8  N.  W.  827. 

38.  Wesfcfalls,  etc..  Express  Co.  v. 
City  of  Chicago,  380  111.  318,  117  N. 
E.  439.     See  also  sections  109-115. 

39.  Park  v.  City  of  Duluth,  134 
Minn.  396,  159  N.  W.  627. 

40.  Esc  pwrte  Schuler,  167  Cal.  282, 
139  Pao.  685;  State  v.  Amos  (Fla.), 
79  So.  433;  Lillard  v.  Melton,  103  S. 
Car.  10,  87  S.  E.  431. 

"  The  apportionment  on  a  basis  of 
horse  power  has  a  direct  and  natural 
relation  to  the  privilege  granted,  the 
use  of  the  highway,  and  since  the  li- 
cense relates  to  all  persons  in  a  class, 
and  operates  uniformly  upon  all 
therein,  there  is  no  unlawful  discrimi- 
nation." Lillard  v.  Melton,  103  S. 
Car.  10,  87  S.  E.  431.  See  also  sec- 
tion 111. 

41.  Mark  v.  District  of  Columbia, 
37  App.  D.  C.  563,  37  L.  R.  A.    (N. 
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Or  the  owners  of  commercial  trucks  or  vehicles  used  for  hire 
may  be  required  to  pay  a  higher  or  lower  license  fee  than  is  charged 
against  the  owners  of  pleasure  automohiles.*^ 

And  a  different  classification  may  be  given  to  the  manufacturers 
of  automobiles  than  is  given  to  individual  users.*^ 

And  a  regulation  may  be  sustained  Avhich  exacts  a  fee  of  ten 
dollars  for  business  trucks  and  fifty  cents  per  horse  power  for 
other  machines.** 

,  And  motor  vehicles  owned  by  a  city  and  operated  for  the  police 
and  fire  departments  thereof,  may  be  exempted  from  the  payment 
of  license  fees  without  giving  ground  for  a  complaint  of  discrimina- 
tion.*s 

Sec.  64.  Discrimination  between  owners  of  different  ma- 
chines —  non-residents. 

The  fact  that  a  license  fee  may  be  required  of  a  resident  of  a 
Stale  for  the  right  to  operate  a  motor  vehicle  on  the  public  high- 
ways and  that  none  may  be  required  of  a  non-resident  while  he  is 
temporarily  within  the  State,  is  not  an  unlawful  discrimination 
which  vitiates  the  regulation.*" 

But  regulations  may,  to  a  certain  extent,  be  enacted  which  will 
apply  to  non-residents  as  well  as  residents.*'' 

S..)    440;    State  v.   Anjos    (Fla.),   79  44.  Park   v.    City    of   Duluth,    134 

So.  433.  Minn.   a96,   159  N.  W.   637. 

42.  Smith  v.  State  (Md.),  100  Atl.  45.  State  v.  Collins,  94  Wash.  310, 
778.                                                               ,  163   Pac.    556.       See    also   Ex   parte 

"  Business     trucks     and     ordinary  Snowden,  12-  Cal.  App.  531,  107  Pac. 

automobiles  are  unlike  in  their  use.  734. 

The   use   of   the   latter   over   greater  46.  Ex  parte  Schuler,  167  Cal.  382, 

area,  and  during  a  larger  portion  of  139   Pac.   685;    Park  v.   City  of  Du- 

the    day,    and    with    greater    speed,  luth,  134  Minn.  296,  159  N.  W.  637; 

might  well  appeal  to  the  council  as  State  v.  Lawrence,  108  Miss.  291,  66 

justifying   a.   higher    tax."      Park    v.  So.    745;    Lillard   v.   Melton,   103    S. 

City  of  Duluth,   134  Minn.  296,   159  Car.  10,  87  S.  E.  431.     See  also  sec- 

N.  W.   637.     See  also  section   113.  tions  114,  115. 

43.  Jasmowski  v.  Board  of  Assess-  47.  Kane  v.  State  of  New  Jersey, 
ors  of  City  of  Detroit,  191  Mich.  387,  243  U.  S.  160,  37  S.  Ct.  30. 

157  N.  W.   891. 
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Sec.  65.  Discrimination  between  owners  of  different  ma- 
chines —  aliens. 

To  a  limited  extent,  citizenship  may  properly  ^b,e  the  basis  for 
classification,  and  a  regulation  prohibiting  the  issuance  of  licenses 
to  aliens  for  the  carriage  of  persons  for  hire,  has  been  sustained.''* 

Sec.  66.  Certainty  of  enactment. 

Ke^ilations  forbidding  an  "unreasonable"  rate  of  speed  for 
motor  vehicles  are  genearally  sustained  as  proper  legislative  enact- 
ments.^' 

But  in  a  few  States  it  may  be  held  that  a  motor  vehicle  regula- 
tion which  forbids  the  operation  of  motor  vehicles  at  a  spee'd  which 
is  "  improper  "  or  "  unreasonable  "  may  be  open  to  the  objection 
that  it  is  too  indefinite  and  uncertain  to  be  enforced  in  a  criminal 
proscution  for  an  alleged  violation  thereof.^ 

But,  though  ineffective  in  a  criminal,  case,  it  may  be  held  1;o 
furnish  a  rule  of  conduct  so  that  diie  force  may  be  given  to  it  in 
civil  actions  for  injuries  received  through  the  excessive  speed  of 
the  automobilist. 

And  it  has  been  held  that  a  statute,  which  by  two  sections  limits 
the  rate  of  speed  of  an  automobile  or  motor  vehicle  to  a  certain 
number  of  miles  per  hour  upon  public  roads,  streets  or  driveways, 
is  not  void  for  uncertainty,  because  it  provides  in  another  Section 
that  "  no  person  in  charge  of  an  automobile  or  motor  vehicle  on 
any  public  road,  street  or  driveway  shall  drive  the  same  at  any 
speed  greater  than  is  reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  the  public  road,  street  or  driveway  by  others,  or 
so  as  to  endanger  the  life  and  limb  of  any  person  thereon.  In  con- 
struing such  a  statute  it  is  said  that  the  latter  section  was  enacted 
for  a  wise  purpose,  and,  under  the  general  rule  of  law  that  "  you 
must  so  use  your  own  as  not  to  injure  the  rights  of  others  or  the 

48.  Norin  v.   Niinan    (N.   J.),   103  49.  State  v.  ScIiaeflFer,  96  Ohio,  215, 

Atl.  378.  ll'"''  ^'-  E.  3S0. 

50.  See  section  733. 
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public  right,"  it  is  to  be  regarded  as  a  limitation  upon  the  speed 
rates  mentioned  in  the  previous  sections.^-"- 

Sec.  67.  Repeal  of  statutes. 

Under  its  power  of  regulation  of  motor  vehicles,  the  Legislature, 
after  passing  a  statute  on  the  subject,  may,  as  a  general  proposi- 
tion, repeal  such  act  and  enact  a  different  regulation.     • 

It  is  the  general  rule  that,  unless  a  contrary  intention  is  indi- 
cated, a  statute  of  special  or;  limited  application  is  not  deemed  re- 
pealed by  a  statute  which  is  of  general  application. 

But  a  special  act  may  be  deemed  repealed  by  a  general  one,  when 
it  is  apparent  that  the  general  act  is  intended  to  furnish  the  only 
rule  on  the  subject  or  is  intended  as  a  consolidation  of  various 
special  laws. 

Thus,  a  statute  regulating  the  use  of  motor  vehicles  in  a  par- 
ticular county  may  be  repealed  by  a  motor  vehicle  act  of  general 
application,  though  the  lattter  does  not  mention  the  special  statute.^^ 

One  prosecuted  under  a  regulation  at  the  time  of  its  repeal 
must  be  discharged  where  the  repealing  act  contains  no  saving 
clause  as  to  pending  prosecutions.^^ 

51.  Byrd  v.  State,  59  Tex.  (3r.  513,  conflict  betWeen  the  provisions  of  the 
1^9  S.  W.  620.  two,  the  subsequently  enacted  genera-1 

52.  Jones  v.  Stokes,  145  (Ja.  745,  89  statute  -will  not  supersede  the  par- 
S.  E.  1078,  wherein  it  was  said :  ticula-r  one.  However,  this  being  a, 
"  The  mere  enactment  by  the  legisla-  rule  of  construction  in  such  cases  .as 
tiire  of  a  general  statute  Upon  a  sub-  in  all  others,  the  intention  of  the 
jeet-matter  dealt  with  in  a  formerly  legislature  is  the  cardinal  rule  to  be 
passed  particular  statute  will  not  applied  by  the  court;  and  therefore, 
alone  repeal  the  latter.  Ordinarily, ,  in  the  absence  of  an  express  repeal, 
unless  the  provisions  of  the  general  if  it  be  apparent  that  the  legislature 
statute  expressly  provide  that  it  shall  ^  intended,  in  a  given  case,  that  the 
have  the  eflfect  of  repealing  a  previ-  later  general  statute  should  supplant 
ously  passed  particular  statute  deal-  the  particular  one,  the  courts  will 
ing  with  the  same  subject-matter,  or  construe  the  subseqilently  enacted 
unless  the  general  statute  by  its  general  law  as  having  that  effect." 
terms  necessarily  embraces  those  of  53.  Ex  parte  Wright  (Tex.  Cr.), 
the  other,  or  there  is  an  irreconcilable  199  S.  W.  486. 
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Sec.  68.  Construction  of  regulations. 

A  statute  creating  a  criminal  offense  is  entitled  to  a  strict  con- 
struction so  that  the  application  of  the  act  will  not  be  extended 
beyond  the  clear  intention  of  the  law  makers.^* 

But,  nevertheless,  the  guiding  principle  in  the  interpretation  of 
statutes  is  the  ascertainment  of  the  legislative  intent,  and  a  statute 
should  not  receive  such  a  narrow  construction  as  to  exclude  those 
acts  intended  to  be  included  within  its  application.^^ 

A  common  sense  interpretation  must  be  given  to  a  statute,^"  con- 
sidering the  whole  statute  in  construing  a  part  thereof.^' 

In  construing  a  lUotor  vehicle  law,  the  court  should  give  force 
and  effect  to  every  part  of  it  to  carry  out  the  intent  of  the  Legis- 
lature, if  possible,  such  intent  to  be  ascertained  from  the  language 
in  its  plain  and  natural  meaning.^* 


54.  Patterson  v.  State  (Ala.  App. ), 
79  So.  157. 

55.  State  v.  Amos  (Fla.),  79  So. 
433;  State  v.  Goodwin,  169  Ind.  265, 
■83  N.  E.  459. 

56.  State  v.  Pfeifer,  fl6  Kan.  791, 
153  Pac.  552. 

57.  Patterson  ir.  State  (Ala.  App.), 
79   So.   157. 

58.  State  v.  Amos  (Fla.),  79  So. 
433.  "  In  construing  a  statute  it  is 
the  duty  of  the  oourt  to  give  force 
and  effect  to  every  part  of  it  to  carry 
out  the  intent  of  the  legislature,  if 
possible.  Where  the  language  is  clear 
the  intent  is  ascertained  from  the  lan- 
guage of  the  act  itself,  i^nd  it  is  the 
duty  of  the  court  to  give  to  the  lan- 
guage used  its  plain  and  natural 
meaning,  for  the  legislature  is  pre- 
sumed to  mean  what  it  Jias  plEtlnly 


expressed,  and  there  is  no  field  for 
construction.  If  the  act  contains 
contradictory  provisions,  the  courts 
will  endeavor  to  so  construe  it  as  to 
give  force  and  effect  to  the  entire  act 
and  harmonize  it,  if  pTJssible,  and, 
failing  in  this,  they  seek  light  from 
other  sources.  Where  the  language 
is  plain  and  unequivocal,  the  courts 
must  follow  it  implicitly,  but,  where 
it  is  doubtful  or  ambiguous,  it  is  the 
duty  of  the  oourt  to  remove  the  doubt 
by  deciding  it,  and,  when  the  court 
has  given  its  decision,  the  point  can 
no  longer  be  considered  doubtful. 
.  They  should  not,  however, 
adopt  an  arbitrary  conclusion  as  to 
what  was  the  intention  of  the  legisla- 
ture, if  there  is  any  way  in  which 
that  may  be  ascertained."  State  v. 
Amos  (Fla,.),  79  So.  433. 
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CHAPTER  VI. 

MUNICIPAL  REGULATIONS. 

Seotiox  69.  Scope  of  chapter. 

70.  Municipal  power  in  general  —  power  delegated  from  state. 

71.  Municipal  power  in  general  —  police  power  of  regulation. 

I  73.  Municipal  power .  in  general  —  abrogation  of  municipal  powers. 

73.  Municipal  power  in  general  —  Parle  Commissioners. 

74.  Regulations  must  not  conflict  with  Constitution  —  in  general. 

75.  Regulations  must  not  conflict  with  Constitution — -discrimination 

between  motorists  and  other  travelers. 

76.  Regulations  must  not  conflict  with  Constitution  —  discrimination 

between  motor  vehicles. 

77.  Regulations  must  not  conflict  with  State  law. 

78.  Regulations  must  be  reasonable. 

79.  Manner  of  enactment. 

80.  Application  of  regulation  beyond  municipal  limits. 

81.  Punishment  for  violation  of  ordinance.  ' 

82.  Proof  of  ordinance. 

Sec.  69.  Scope  of  chapter. 

Tins  ckapter  is  intended  to  cover  the  power  of  municipal  divi- 
sions to  make  regulations  with  respect  to  the  operation  of  motor  ve- 
hicles along  the  public  highways. 

The  powers  of  CongTess-'^  and  of  State  legislative  bodies,^  are 
treated  in  other  chapters. 

The  validity  and  application  of  particular  regulations  is  not 
discussed  in  this  chapter,  but  resort  to  other  parts  of  the  work  is 
to  be  made  for  a  detailed  discussion  of  such  subjects  as  registration 
and  licensing,'  jitneys,  taxicabs,*  chauffeurs,^  garages,®  the  law  of 
the  road,''  criminal  prosecutions,^  and  various  other  matters  of 
lesser  importance.' 

1.  See  chapter  VII.  6.  See  chapter  XI. 

2.  See  chapter  V.  7.  See  chapter  XIV. 

3.  See  chapter  VIII.  '                           8.  See  chapter  XXVII. 

4.  See  chapter  IX.  9.  See  chapter  XIII. 

5.  See  chapter  XIT. 
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So,  too,  the  probative  effect  of  a  violation  of  a  municipal  ordin- 
ance on  the  issue  of  negligence  in  a  particular  case,  is  discussed 
in  another  chapter.^" 

Sec.  70.  Municipal  power  in  general  —  power  delegated 
from  state. 

Control  over  the  streets  and  highways  within  a  State  is  primarily 
lodged  in  the  legislative  body  of  the  State,  to  be  exercised  directly 
by  such  body  or  to  be  delegated  by  it  to  municipal- divisions  of  the 
State." 

Of  course,  constitutional  prohibitions  in  various  States  may 
abridge  the  power  of  the  .legislature,  but,  in  the  absence  of  such 
prohibitions,  it  may  give  or  withhold  to  the  municipal  divisions 
such, power  over  the  control  of  motor  vehicles  as  seems  wise  to  the 
law  makers.-^^ 

A  municipal  corporation  possesses  such  legislative  power  only, 
as  has  been  delegated  to  it  by  the  Legislature,  and  the  authority  to 
pass  a  particular  ordinance  must  be  found  in  its  charter  or  in  gen- 
eral laws  pertaining  to  the  powers  of  municipal  divisions.-^^ 

If  conditions  are  annexed  to  the  power  of  municipalities,  com- 
pliance therewith  must  be  made  before  the  municipal  regulation 
can  be  sustained.^^ 

Municipal  powers,  however,  may  be  either  express  or  implied. 

A  proper  police  reflation,  duly  and  legally  passed  by  a  muni- 
cipal corporation,  is  entitled  to  as  much  respect,  and  is  as  much 

10.  See  sections  297-302.  promulgate  rules  and  regulations,  the 

11.  Section  58.  violation  of  which  constitutes  crime. 

12.  Kalich  v.  Knapp,  73  Oreg.  5&8,  .  State  v.  Strawbridge  (Ala.  App.),  76 
142  J?ac.  594,  145  Pac.  22;   Peters  v.  So.  479. 

City  of  San  Antonio  (Tex.  Civ.  App.),  13.  Chicago  v.  Kluever,  257  111.  317, 

195  S.  W.  989.  100  N.  E.  917;   Heartt  v.  Village  of 

County  commissioners. —  The  legis-  Downer's  Grover,  278  111.  93,  115  N. 

lature   may    delegate    to    a   court   of  E.  869. 

county    commissioners    of    a    certain  14.  Town     of     Decatur     v.     Gould 

county    the    authority   to    make   and  (Iowa),  170  N,  W.  449. 
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a  legal  regulation  within  the  limits  of  the  municipality,  as  a  police 
regulation  parsed  by  the  Legislature.*^. 

Sec.  71.  Municipal  power  in  general  —  police  power  of 
regulation. 

Though  the  power  of  a  municipality  to  regulate  the  streets  with- 
in its  limits  is  one  which  is  first  lodged  in  the  Legislature  and  the 
municipality  has  only  a  delegated  power  in  respect  thereto/"  it  may 
be  said,  as  a  proposition  of  practical  experience,  that,  upon  the 
creation  of  a  municipality,  it  receives  the  police  power  of  regulat- 
ing the  traffic  along  its  streets." 

Thus,  it  is  the  general  rule  that  a  municipality,  subject  to  con- 
stitutional ^  and  statutory  ^^limitations,  and  subject  to  the  require- 
ment that  its  ordinances  be  reasonable,^"  has,  by  virtue  of  its  gen- 
eral police  power,  the  right  to  regulate  the  use  of  the  streets  by 
motor  vehicles.^*  - 


15.  People  V.  Morosini,  N.  Y.  L. 
Journ.,  April  18,  1918;  Schell  v.  Du- 
Bois,  94  Ohio,  93,  113  N.  E.  664. 

16.  Section  70. 

17.  "  Municipal  corporations  in  this 
State  have  always  exercised  the  police 
power  by  making  regulations  neces- 
sary for  the  protection  Af  the  safety, 
health  and  morals  of  society,  and 
every  ordinance  for  that  purpose 
which  has  been  found  reasonable  and 
not  in'  violation  of  any  constitutional 
restriction  has  been  sustained  as 
strictly  within  the  legitimate  exer- 
cise of  the  power."  Chicago  v.  Klue-" 
ver,  357  111.  817,  100  N.  E.  917. 

18.  Sections  74-7?. 

19.  Section  77. 

20.  Section  76. 

,'    21.  United    States.  —  Fifth     Ave. 
Coach  Co.  V.  New  York  City,  231  U. 
S.  467,  31  S.  Ct.  709. 
Alahama. — Watts    v.    Montgomery 


Tr.  Co.,  175  Ala.  103,  57  So.  471; 
Adler  v.  Martin,  179  Ala.  97,  59 
So.  597;  State  v.  Sifcrawbridge  (Ala. 
App.),  76  So.  47;9.  "A  municipality 
would  no  doubt  have  the  right,  under 
its  police  power,  to  regulat,e  the  travel 
upon  its  streets  so  as  to  prevent  con- 
gestion and  collision,  and  could  there- 
by protect  all  persons  using  the 
streets,  including  street  cars."  Watts 
V.  Montgomery  Tr.  Co.,  175  Ala.  103, 
57  So.  471.  ^ 

California. — Ex  'parte  Berry,  147 
Cal.  53,  83  Pac.  44;  Ex  parte  Smith, 
26  Cal.  App.  116,  146  Pac.  83. 

Georgia. — Columbus  E.  Co.  v.  Wal- 
ler, 13  Ga,  App.  674,  78  S.  E.  52; 
Sanders  v.  City  of  Atlanta  (Ga.),  95 
S.  E.  695. 

Illinois. — Harder's  Storage  &  Van 
Co.  V.  Chicago,  335  111.  58,  85  N.  E. 
S45;  Chicago  v.  Kluever;  357  111.  317, 
100  N.  E.  917;  Chicago  v.  Shaw  Liv- 
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A  provision  of  a  general  statute  authorizing  cities  to  make  and 
enforce  all  necessary  police  ordinances,  may  be  construed  as  a 


ery  Co.,  2.58  111.  409,  101  N.  W.  588 ; 
John.;on  Oil  Refining  Co.  v.  Gales- 
burg,  etc..  Power  Co.,  200  111.  App. 
392;  Slade  v.  City  of  Chicago,  1  111. 
Cir.  Ct.  Rep.  520. 

Indiana. — Kersey  v.  Terre  Haute, 
161  Ind.  471,  68  N.  E.  1027. 

Iowa.- — Pilgrim  v.  Brown,  168  Iowa, 
177,  150  N.  W.  1;  Pugh  v.  City  of 
Des  Moines,  176  Iowa,  593,  156  N.  W. 
89i2. 

Kansas. — Dresser  v.  City  of  Wich- 
ita, 96  Kans.  820,  153  Pac.  1194. 

Maine. — State  v.  Mayo,  106  Me. 
62,  75  Atl.  295,  20  Ann.  Cas.  512, 
26- L.   R.  A.    (N.   S.)    502n. 

Maryland. — Swann  v.  City  of  Bal- 
timore, 103  Atl.  441. 

Massachusetts. —  Commonwealth  v. 
Crowninshield,  187  Mass.  221,  72  N. 
E.  963;  Commonwealth  v.  Slocum 
(Mass.),  119  N.  E.  687. 

Michigan. — People  v.  McGraw,  184 
Mich.   233,   150   N.   W.  636. 

Minnesota. — State  v.  Larrabee,  104 
Minn.  37,  115  N.  W.  948;  City  of 
Duluth  V.  Easterly,  115  Minn.  64,  131 
N.  W.  791;  Park  v.  City  Of  Buluth, 
134  Minn.   296,  159  N.  W.   627. 

Missouri. — Eoper  v.  Greensnon,  272 
Mo.  288,  198  S.  W.  1107;  City  of  St. 
Louis  v.  Hammond,  199  S.  W.  411; 
Young  V.  Dunlap,  195  Mo.  App.  119, 
190  S.  W.  1041;  City  of  Windsor  v. 
Bast  (Mo.  App.),  199  S.  W.  722. 

NehrasTca. — Christensen  v.  Tate,  87 
Neb.  848,  128  N.  W.  632. 

New  Jersey. — Fonsler  v.  Atlantic 
City,  70  N.  J.  L.  125,  56  Atl.  119; 
West  V.  City  of  Asbury  Park  (N.  J.), 
99  Atl.   190.    ■ 

New   yorA;.-^McIntosh  v.   Johnson, 
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211  N.  Y.  265,  105  N.  E.  416;  People 
V.  Untermyer,  153  App.  Div.  176,  138 
N.  Y.  Suppl.  334;  People  v.  Milne,  se. 
Misc.  417,  149  N.  Y.  Suppl.  283;  Ma- 
son-Seaman Transp.  Co.  v.  Mitchel, 
89  Misc.  230,  153  N.  Y.  Suppl.  461; 
People  V.  Fitzgerald,  101  Misc.  (N. 
Y. )  695,  168  N.  Y.  Suppl.  930 ;  People 
V.  Dwyer,  136  N.  Y.  Suppl.  148 ;  Peo- 
ple ».  Bell,  148  N.  Y.  Suppl.  753; 
People  V.  Morosini,  N.  Y.  L.  Journ., 
April  18,  1918. 

Ohio. — Schell  v.  DuBois,  94  Ohio, 
93,  113  N.  E.  664.  "  Nothing  is  more 
firmly  established  than  that  the  State 
and  municipal  authorities,  in  the  ex- 
ercise of  the  police  power,  may  mak& 
all  such  provisions  as  may  be  reason- 
ably necessary  and  appropriate  for 
the  protection  of  the  public  health 
and  safety."  Schell  v.  DuBois,  94 
Ohio,   93,   113   N.   E.   664. 

Oregon. — Kellaher  v.  Portland,  57 
Oreg.  575,  112  Pac.  1076;  Kalich  v. 
Knapp,  73  Oreg.  558,  145  Pac.  22; 
Everart  v.  Fas'oher,  75  Oreg.  316,  145. 
Pac.  33. 

Pennsylvania. — Jitney  Bus  Assoc, 
of  Wilkesbarre  v.  Wilkesbarre,  256 
Pa.  St.  462,  100  Atl.  954 ;  Radnor  Tp. 
V.  Bell,  27  Pa.  Super.  Ct.  1. 

Texas. — Peters  v.  City  of  Sari  An- 
tonio •(Civ,  App.),  195  S.  W.  989; 
Craddock  v.  City  of  San  Antonio  ( Civ. 
App.),  198  S.  W.  634;  City  of  Dallas 
V.  Gill  (Civ.  App.),  199  S.  W.  1144; 
Ex  parte  Parr  (Tex.  Cr.),  200  S.  W. 
404. 

Vermont. — State  v.  Jaryis,  89  Vt. 
339,  95  Atl.  541. 

Washington. — City  of  Seattle  v. 
King,   74   Wash.   277,   133   Pac.   442; 
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gTant  of  police  poweir  to  cities  and  authorizes  them  to  make  and  en- 
force reasonable  police  regulations  for  the  operation  of  motor 
vehicles.^^  ' 

Sec.  72.  Municipal  power  in  general  —  abrogation  of  muni- 
cipal powers. 

The  regulatory  power  over  public  highways  is  lodged  in  the 
Legislature.^^ 

This  function  ipay  be  exercised  directly  by  the  State  through 
the  passage  of  statutes  prescribing  the  use  of  the  public  highways, 
or  the  Legislature  may  delegate  the  power  of  regulation  to  munici- 
palities.^^ 

But  the  legislative  power  is  not  forever  lost  by  a  delegation  of . 
some  part  thereof  to  a  municipal  corporation,  but  it  may  resume 
its  absolute  control  over  the  subject,  unless  constitutional  provisions 
obstruct  the  free  use  of  the  legislative  power.^^ 

In  a  few,  jurisdictions,  however,  the  rights  of  municipal  corpora- 
tions are  constitutionally  protected  against  the  assaults  of  the 
Legis^lature.^" 

The  Legislature,  as  a  general  proposition,  may  abrogate  the 
power  under  which  the  municipality  passed  regulations.^^ 

Seattle  Taxlcab  &  Tr.  Co.  v.  Seattle,  25.  Ex  parte  Smith,   36  Cal.   App. 

86  Wash.  594,  150  Pac.  1134.  116,'  146  Pac.   83;   Heartt  y.  Village 

West  Virginia. — Beck  v.  Cox,  77  W.  of   Downers   Grove,   27«   111.   93,    115 

Va.  443,  87  S.  E.  493.  N.    E.    869;    People    v.    Braun,    100 

Wisconsin. — ^Eichman   v.    Buchheit,  Misc.  343,  166  N.  Y.  Suppl.  708;  City 

138  Wis.  385,  107  N.  W.  32.5,  8  Ann.  of  Seattle  v.  Rothweiler  (Wash.),  172 

Cas.  435;   City  of  Oshkosh  v.  Camp-  Pac.   825;   City  of  Muskogee  v.  Wil- 

bell,   151   Wis.  567,   139  N.   W.   3i6;  kins    (Okla.),  175  Pac.  497. 

Sutter  V.   Milwaukee   Board   of   Fire  26.  People   v.    MoGraw,    184   Mich. 

Underwriters,   164  Wis.   533,   166  N.  333,  150  N.  W.  836;  City  of  Fremont 

W.  57.  V.  Keating,  9-6  Ohio  St.  466,  ll&N.  E. 

22.  Chicago  V.  Kluever,  257  111.  317,  114;  Kalich  v.  Knapp,  73  Oreg.  558, 
100  N.  E.  917;  City  of  Windsor  t.  142  Pac.  .594,  145  Pac.  23.  See  also 
Bast  (Mo.  App.),  199  S.  W.  722.  Muther    v.    Capps    (Cal.    App.),    177 

23.  Ex  parte  Smith,  36   Cal.  App.  Pac.  883. 

116,  146  Pac.  83.    See  also  section  58.  27.  State    v.    Scheidler,    91    Conn. 

24.  Section  70.  234,   99   Atl.   492;    Ayres  v.   City   of 
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Or  it  may  pass  statutes  which  are  inconsistent  with  regulations 
already  enacted  by  municipal  bodies  and  hence  strike,  down  such 
inferior  regulations,  for  municipal  ordinances  are  ineffective  when 
they  are  in  conflict  with  State  statutes.^* 

But  statutes  forbidding  the  regulation  of  motor  vehicles  by  muni- 
cipal corporations  are  construed  as  not  to  prohibit  the  passage  of 
rules  of  the  road  prescribing  the  course  of  traffic  along  city  streets.^^ 

The  mere  fact  that  the  State,  in  the  exercise  of  its  police  power, 
has  made  certain  regulations,  does  not  prohibit  a  municipality  from 
legislating  with  reference  to  the  subject;  and,  so  long  as  there  is 
no  conflict  between  the  two  and  the  municipal  regulations  are  rea- 
sonable and  harmonious  with  the  Constitution,  both  will  stand.^" 

Of  course,  if  a  State  statute  expressly  forbids  municipalities 
from  passing  ordinances  relative  to  a  certain  subject,  and  such 
statute  survives  the  test  of  constitutionality,  there  can  be  no  dis- 
pute about  the  lack  of  municipal  power  in  respect  to  that  particu- 
lar subject.'^ 

Sec.  73.  Municipal  power  in  general. — Park  Commissioners. 

In  some  cases,  statutory  provisions  will  be  found  .delegating  to 
park  commissioners  or  equivalent  officers  having  charge  of  parks 
the  power  to  make  regulations  for  the  use  of  highways  through  the 
parks. 

Chicago,  239  111.  237,  87  N.  E.  1073;  30.  Ex  parte  Snowden,  12  Cal.  App. 

Hiler   v.    City   of   Oxford,    112   Miss.  521,  107  Pac.  724;  Bruep  v.  Ryan,  138 

22,  72  So.  «37;  People  ex  rel.  Hainer  Minn.  264,  164  N.  W.  982;   Freeman 

V.  I^eeper  of  Prison,  121  N.  Y.  App.  v.  Green  (Mo.  App.),  186  S.  W.  1166; 

Div.   645,   106  N.  Y.   8uppl.   314,  af-  Kolankiewiz  v.  Burke  (N.  J,  L.),  103 

firmed  190  N.  Y.  315,  83  N.  E.  44;  Atl.    249;    People   v.   Fitzgerald,    101 

Peck  V.  O'Gilvie,  13  R.  L.  N.  S.  (Can-  Misc.    (N.  Y.)    695,  168  N.  Y.  Suppl. 

ada)    54,  31  Queb.  S.  C.  227.  930;  City  of  Fremont  v.  Keating,  96 

28.  Section  77.  Ohio  St.  468,  118  N.  E.  114;   City  of 

29.  Commonwealth  v.  Newliall,  205  Spokane  v.  Knight  (Wash.),  173 
Mass.  344,  91  N.  E.  206;  Kelly  v.  Pac,  823;  City  of  Seattle  v.  Roth- 
James,   37   S.   Dak.   373,   157   jST.   W.  weiler    (Wash.),  172  Pac.  825. 

990;,  Beck  v.  Cox,  77  W.  Va.  442,  87  31.  Anderson  v.  Wentworth  (Fla.), 

S.  E.  493.  78    So.    265;     Heartt    v.    Village    of 
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The  Legislature  may  authorize  the  appointment  of  such  com- 
missioners and  invest  them  with  authority  in  such  matters.^^ 

Thus,  it  has  been  held- that  the  park  commissioners  may  be  au- 
thorized to  limit  the  rate  of  speed  of  motor  vehicles  along  roads 
within  their  jurisdiction.^^ 

And  a  statute  empowering  park  commissioners  to  restrict  certain 
highways  to  the  use  of  horse  and  light  carriages  and  to  exclude 
therefrom  other  vehicles,  such  'as  bicyclies  and  motor  vehicles,  has 
been  sustained.^* 

Regulations  made  by  park  commissioners,  as  well  as  those  en- 
acted by  municipal  legislative  bodies,  must  be  reasonable  and  must 
not  conflict  with  the  Constitution  or  statutes.^^ 

If  the  park  commissioners  do  not  exercise  their  authority  in  the 
matter,  the  general  regulations  promulgated  by  the  Legislature 
may  apply.  ^^ 

Sec.  74.  Regulations  must  not  conflict  with  Constitution  — 
in  general. 

Municipal  regulations,  to  be  effective,  not  only  must  be  rea- 
sonable,^'' and  in  harmony  with  State  statutes,^^  but  must  not  offend 
any  constitutional  provision. 

In  particular,  a  municipal  regulation  must  not  take  property 

Downers   Grove.   278   111.   92,   115  N.  Waldo,    72   Misc.    (N.   Y.)    416,    131 

E.  869;  City  of  Seattle  v.  Eothweiler  N.  Y.  Suppl. '307. 

(Wash.),  173  Pac.  825.  35.  Commonwealth      -v.      Crownin- 

32.  Commonwealth  v.  Grownin-  shield,  187  Mass.  221,  73  N.  E.  963. 
shield,  187  Mass.  331,  73  N.  E.  963,  36.  Rockett  v.  Philadelphia,  256 
68  L.  E.   A.   34S;    Commonwealth   v.  Pa.   St.  347,   100  Atl.   836. 

Tyler,  199  Mass.  49iO,  85  N.  E.  569.  37.  Section  78. 

33.  Commonwealth      v.      Crownin-  38.  Section  77. 

shield,  187  Mass.  221,  72  N.  E.  963,         39.  Requiring  obedience  to  directions 

68  L.  R.  A.   245;    Commonwealth  v.  of  trafSc  oflScers. — A  municipal  ordi- 

Tyler,  199  Mass.  490,  85  N.  E.   569.  nance  which  requires  the  drivers  of 

See    also    People    v.    Lloyd,    178    111.  motor  vehicles  to  comply  with  all  di-     ' 

App.  66.  rections  of  police  officers,  is  invalid. 

34.  People    ex    rel..   Cavanaugh    v.  City  of  St.  Louis  v.  Allen  (Mo.),  204 

S.  W.  1083. 
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\vitliout  due  process  of  law,  deprive  persons  of  the  equal  protec- 
tion of  the  law,^®  or  impair  the  obligation  of  a  contract.*" 

But  the  constitutionality  of  regulations  pertaining  to  the  use  of 
motor  vehicles  and  their  accessoriee  is  generally  sustained." 

Thus,  a  regulation  forbidding  the  issuance  of  a  garage  permit 
for  the  storage  of  inflammable  oils  vi'ithin  fifty  feet  of  a  school 
building,  is  not  an  unreasonable  interference  with  the  rights  of  a 
garage  keeper,  but  is  a  fair,  reasonable,  and  appropriate  exercise 
of  the  police  power,  and  the  fact  that  the  garage  in  question  was 
nsed  as  such  for  a  number  of  years  prior  to  the  enactment  of  the 
regulation  does  not  affect  the  validity  or  prevent  the  enforcement 
thereof.*^ 

Sec.  75.  Regulations  must  not  conflict  with  Constitution  — 
discrimination  between  motorists  and  other 
travelers. 

It  is  recognized  that  a  motor  vehicle  is  a  different  and  a  more 
dangerous  means  of  conveyance  than  are  other  vehicles  along  the 
highway,  and  hence  a  municipal  ordinance  which  regulates  motor 
vehicles  is  not  necessarily  invalid  because  it  does  not  apply  to 
other,  foriris  of.  transportation.*^ 

40.  See  Peters  v.  City  of  San  An-  Missouri. — Young    v.    Dunlap,    196 

tonio  (Tex.  Civ.  App.),  195  S.  W.  Mo.  App.  119,  190  S.  W.  1041;  City 
989.  of  St.  Louis  v.  Hammond,  199  S.  W. 


Advertising. — A    municipal    regula-      411. 


\ 


tion  prohibiting   advertising   on  eer-  New  Jersey. — West  v.  Asbury  Park, 

tain  motor  buses,  held  not  to  impair  99  Atl.  190. 

the  contract  rights  of  the  corporation  New  York. — Mason-Seaman  Transp. 

operating  the  buses.   Fifth  Ave.  Coach  Co.  v.  Mitchel,  89  Misc.  230,  153  N. 

Co.  V.  New  York  City,  221  U.  S.  467,  Y.   Svippl.  461. 

31  S.  Ct.  709.  Teajas.^-Peters  v.  City  of  San  An- 

41.  California. —  Ex    parte     Berry,  tonio    (Civ.   App.),   195   S.    W.   989; 

147  Cal.  52,  '83  Pac.  44.  Craddock    v.    City    of    San    Antonio 

Georpttt.— Sanders   v.    City   of   At-  (Civ.  App.),  198  S.  W.  634. 

lanta,   95  S.  E.   695.  42.  Mcintosh  v.  Johnson,  211  N.  Y. 

ilfame.— State    v.    Mayo,    106    Me.  265,  105  N.  E.  416. 

62,    75   Atl.    295,   20  Ann.    Gas.   512,  43.  Fifth   Ave.    Ooach   Co.   v.   New 
20  L.  R.  A.    (N.  S.)    502n. 
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And,  on  the  other  hand,  a  regulation  relative  to  vehicles  on  city 
streets  may  be  valid,  although  automobiles  are  excluded  from  the 
operation  thereof.** 

An  ordiliancS  which  prohibits  a  speed  in  excess  of  a  prescribed 
rate,  is  not  invalid  because  street  cars  are  pennitted  to  go  faster.*^ 

So,  too,  an  ordinance  whigh  fixes  a  speed  limit,  is  not  special  or 
class  legislation  because  the  speed  is  fixed  so  high  that  only  motor 
vehicles  can  violate  the  regulation.*^ 

And  an  ordinance  prohibiting  advertising  on  vehicles  on  certain 
streets  is  not  unconstitutional,  because  the  signs;  of  owners  can  be 
displayed  on  business  wagons  or  because  companies  using  other 
methods  of  transportation  may  display  advertising  signs.*'' 

Sec,  76.  Regulations  must  not  conflict  with  Constitution  — 
discrimination  between  motor  vehicles. 

For  some  purposes  difFerent  kinds  of  motor  vehicles  may  be 
classed  and  a  more  onerous  obligation  placed  on  one  machine  than 
on  others. 

For  example,  there  is  no  objection  to  an  ordinance  imposing 
license  fees  on  motor  vehicles,  merely  because  the  vfihicles  are 
classified  according  to  their  horse  power,  or  according  to  their  use 
as  pleasure  or  business  cars,  and  different  fees  are  placed  on  differ- 
ent classes.*' 

York  City,  221  U.  S.  467,  31  S.  Ct.  46.  Eao  parte  Snowden,  12  Cal.  App. 

709;    Westfalls,  etc.,   Express  Co.   v.  521,  107  Pac.  734. 

City  of  Chicago,  380  111.  318,  117  N.  47.  Fifth   Ave.   Coach    Co.   v.    New 

E.  439;   Slade  v.  City  of  Chicago,  1  York  City,  221  U.  S.  467,  31  S.  Ct. 

111.    Cir.    Ct.    Rep.    520;    City    of    St.  709. 

Louis  V.  Hammond   (Mo.),  199  S.  W.  48.  Westfalls,   etc..   Express   Co.  v. 

411;    City  of  Windsor  v.   Bast    (Mo.  City  of  Chicago,  380  111.  318,  117  N. 

App.),  199  S.  W.  733.  E.  439;   Park  v.  City  of  Duluth,  134 

44.  Kersey  v.  Terre  Haute,  161  Ind.  Minn.  396,  159  N.  W.  627;  West  v. 
471,  68  N.  E.  1027.  City  of  Asbury  Park  (N.  J.),  99  Atl. 

45.  Chittenden     v.     Columbus,     26  190;   Kellaher  v.  Portland,   57  Oreg. 
Ohio  Cir.  Eep.  531.  575,    113    Pac.    1076.      See-  also   sec- 
tions 111,  113. 
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So,  too,  a  license  fee  may  he  required  of  a  resident  of  a  muni- 
cipality, and  at  the  same  time  one  who  is  a  non-resident  and  is  tem- 
porarily within  the  municipality  may  be  excused  from  such  obliga- 
tion.« 

And  aliens  may  be  denied  the  right  to  transport  passengers  for 
hire  in  motor  vehicles  within  the  boundaries  of  a  municipality.^" 

And  an  ordinance  which  makes  speed  limitations  for  the  use  of 
its  streets  by  vehicles,  but  which  excepts  vehicles  operated  by  the 
police  and  fire  departments,  is  not  by  reason  of  such  exception 
invalid.^^ 

But  a  rule  which  permits  pleasure  vehicles  of  a  certain  weight 
on  a  highway,  but  excludes  business  vehicles  of  the  same  weight, 
may  be  invalid.^^ 

Sec.  77.  Regulations  must  not  conflict  with  State  law. 

The  power  of  a  municipal  corporation  to  enact  regulations  is 
derived  from  the  State  Legislature  and  is  subject  to  such  statutes 
as  may  be  passed.  In  case  of  a  conflict  between  a  regulation  of 
the  State  and  one  of  a  municipality,  the  municipal  regulafion  is 
ineffective. 

Hence,  a  regulation  relative  to  the  use  of  the  municipal  high- 
ways by  motor  vehicles  is  invalid  if  it  is  in  conflict  with  a  statute 
enacted  by  the  Legislature.^^ 

A  conflict  which  results  in  the  striking  down  of  an  ordinance 

49.  Heartt  v.  Village  of  Downer's  26  Cal.  App.  116,  146  Pac.  82. 
drove,  278  111.  92,  115  N.  E.  869;  Illmois.— City  of  Chicago  v.  Klue- 
Park  V.  City  of  Duluth,  134  Minn.  ver,  357  111.  317,  100  N.  E.  917;  Lin- 
296,  159  N.  W.  627.  See  also  Pegg  coin  v.  Dehner,  268  111.  175,  108  N. 
V.  Columbus,  80  Ohio  St.  367,  «9  N.  E.  991;  Chicago  v.  Francis,  262  111. 
E.  14.    See  also  section  114.  331,   104  N.   E.   662;    Heartt  v.  Vil- 

50.  Norin  v.  Nunan  (N.  J.),  103  lage  of  Downer's  Grove,  278  111.  93, 
Atl.  378.  115  N.  E.  '869. 

51.  Eo!  parte  Snowden,  12  Cal.  App.  Massachusetts. —  Commonwealth  v. 
521,  107  Pac.  724.  See  also  Devin  v.  Newhall,  305  Mass.  344,  91  N.  E.  206. 
Chicago,  173  111.  App.  246.  See  also  Commonwealth  v.   Crownin- 

52.  Clausen  v.  DeMedina,  83  X.  J.  shield,  187  Mass.  221,  72  N.  E.  963. 
L.  491,  81  Atl.  934.  Minnesota. —  Park  v.    City   of   Du- 

5a.  Califorma. — Eos    pa/rte     Smith,      luth,  134  Minn.  296,  159  N.  W.  627. 
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may  arise  by  a  statute  passed  either  before  or  after  the  adoption 
of  the  ordinance;  for  a  subsequent  statute  has  the  effect  of  annul- 
ing  a  municipal  ordinance  from  the  time  of  its  passage.^* 

One  pt^rpose  of  general  motor  vehicle  laws  in  some  States  has 
been  to  make  uniform  regulations  throughout  the  State  and  to 
avoid  different  regulations  in  different  localities.^^ 

The  practice  of  leaving  the  matter  for  local  regulation  with  the 
result  that  each  locality  has  regulations  of  its  own,  is  more  or  less 


THem  York. — People  v.  Braum,  100 
Misc.  (N.  Y.)  343,  166  N.  Y.  Suppl. 
708. 

Wisconsin. — City  of  Oshkosh  v. 
Campbell,  151  Wis.  567,  139  N.  W. 
316;  City  of  Baraboo  v.  Dwyer,  166 
Wis.  373,  165  N.  W.  397. 

Texas. — See  Craddo6k  v.  City  of 
Antonio   (Civ.  App.),  198  S.  W.  634. 

Freeholder's  charter.^  In  ease  an 
ordinance  adopted  by  a  city  having  a 
freeholder's  cliarter  and  applying'  to 
a  municipal  matter  conflicts  with  a 
State  statute,  it  may  be  that  the  or- 
dinance will  prevail.  Muther  v. 
Capps   (Cal.  App.),  177  Pac.  883. 

54.  E<c  parte  Smith,  36  Cal.  App. 
116,  146  Pac.  83;  Swann  v.  City  of 
Baltimore  (Md.),  103  Atl.  441;  Peo- 
ple V.  Braum,  100  Mao.  (N.  Y.)  343, 
166  N.  Y.  Suppl.  708. 

Ordinance  not  revived  by  repeal 
of  statijte.-^An  ordinance  of  the  city 
of  Columbus  to  license  and  regulate 
the  use  of  the  streets  of  the  city  by 
persons  who  used  vehicles  thereon, 
in  so  far  aS'  it  applied  to  motor  vehi- 
cles, was  annuled  by  the  statute  of 
1906  (98  0.  L.  330)  and  was  not  re- 
vived by  tde  repeal  of  that  act  by  the 
act  passed  in  1908  (99  0.  L.  538). 
Friabie  v.  City  of  Columbus,  80  Ohio 
St.  686,  89  N.  E.  93. 

55.  Ex  parte  Smith,  36  Cal.  App. 
116,   146   Pac.   83;    People  v.  Hayes, 


66  Misc.  606,  134  N.  Y.  Suppl.  417; 
City  of  Baraboo  v.  Dwyer,  166  Wis. 
373,  165  N.  W.  397. 

The  New  York  Motor  Vehicle  Law 
was  passed  really  in  the  interests  of 
motorists.  The  various  rules,  regu- 
lations, and  ordinances  in  the  many 
villages  and  citiea  of  the  State  upon 
the  various  subjects  of  licenses,  speed, 
and  penalities  were  so  numerous,  con- 
"flicting  and  confuaing  that  the  per- 
sons intereated  in  the  subject  appealed 
to  and  succeeded  in  having  passed  by 
the  legislature  a  general  act  under 
which  a  motorist  in  any  part  of  the 
State  would  know  exactly  what  hi  a 
restrictions  and  his  lisj)ilities  were, 
and  the  act  expressly  repealed  all  or- 
dinances, rules,  or  regulations  there- 
tofore in  effect,  and  permitted  local 
authorities  to  thereafter  pass  ordi- 
nances, rules,  or  regulations  in  regard 
to  the  speed  of  motor  vehicles  on  the 
public  highwa,y  only  under  three  ex- 
press conditions:  Pirst,  that  such  or- 
dinances, rules,  or  regulations  should 
fix  the  same  speed  limitations  for  all 
other  vehicles;  second,  that  the  local 
authorities  should  have  placed  con- 
spicuously on  each  main  public  high- 
way, where  crossed  by  the  city  or 
■village  line,  and  on  every  main  high- 
way, where  the  rate  of  speed  changes, 
signs  of  suflScient  size  to  be  easily 
readable,  showing  the  rate  of  speed 
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oppressive  to  tourists,  for  they  are  bound  to  take  notioie  of  the 
regulations  of  every  city  or  village. 

If  the  statute  in  question  is  contrary  to  the  State  or  Federal 
constitution,  the  municipal  ordinance  will,  of  course,  be  effective. ^^ 

When  the  State  has  adopted  a  system  for  the  registration  of 
motor  vehicles  and  for  the  payment  of  license  fees  :£or  the  use  of 
the  highways,  and  forbids  the  imposition  of  further  taxes  on  motor 
vehicles  or  the  requirement  of  further  licenses,  municipal  regula- 
tions relative  to  registration  and  licensing  are  ineffective.^^ 

A  statute  giving  the  owners  of  motorcycles  the  same  rights  on 
the  public  streets  as  other  persons,  does  npt  interfere  with  the  right 
of  a  mimicipality  to  adopt  a  rule  giving  a  fire  patrol  a  right  of 
way  when  going  to  or  returning  from  a  fire.^* 

So,. too,  statutes  forbidding  the  regulation  of  motor  vehicles  by 
municipal  corporations  do  not  generally  forbid  ordinances  prescrib- 
ing the  law  of  the  road,^'  or  prohibiting  obstructions,*"  but  may 
preclude  speed  ordinances.^^ 


permitted;  and  third,  that  such  ordi- 
nances should  fix  the  penalties  for 
violation  thereof  similar  to  and  no 
greater  than  those  fixed  by  the  local 
authorities  for  yiolations  of  the  speed 
regulations  for  ~all  other  Tehicles. 
People  ex  rel.  Hainer  v.  Keeper  of 
the  Prison,  131  App.  Div.  (N..Y.) 
645,  106  N.  Y.  Suppl.  314,  affirmed 
190  N.  Y.  315,  «3  N.  B.  44. 

56.  People  v.  McGraw,  184  Mich. 
233,  150  N.  W.  886.  See  also  sections 
74-76. 

57.  Barrett  v.  New  York,  189  Fed. 
268;  Lincoln  v.  Dehner,  268  111.  175, 
108  N.  E.  '991 ;  Frisbie  v.  City  of  Co- 
lumbus, 80  Ohio  St.  686,  89  N.  E.  92. 
But  see  Park  v.  City  of  Duluth,  134 
Minn.  296,  159  N.  W.  627.  See  also 
section  99. 

Vehicles  for  hire. — When  the  State 
statute  expressly  permits  the  muni- 


cipality to  impose  license  fees  on  the 
owners  of  automobiles  used  for- hire, 
a  regulation  of  a  municipality  along 
such  lines  is  not  in  conflict  with  State 
registration  and  licensing  system. 
Ew  pa/rte  Parr  (Tex.  Or.),  SOO  S.  W. 
404. 

58.  Sutter  v.  Milwaukee  Board  of 
Fire  Underwriters,  164  Wis.  532,  166 
N.  W.  57. 

59.  Seagfir  v.  Foster  (Iowa),  169 
N.  W.  681;  Commonwealth  v.  New- 
hall,  205  Mass.  344,  «1  N.  E.  206; 
Bruce  v.  Ryan,  138  Minn.  264,  164 
N.  W.  982;  Freeman  v.  Green  (Mo. 
App.),  186  S.  W.  1166;  Kolankiewiz 
V.  Burke  (N.  J.  L.),  103  Atl.  S49; 
Kelley  v.  James,  37  S.  Dak.  273,  157. 
N.  W.  990. 

60.  Beck  V.  Cox,  77  W.  Va.  442, 
87  6.  B.  492. 

61.  City   of   Seattle   v.    Rothweiler 
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And  an  ordinance  prohibiting  the  use  of  motor  vehicles  in  such 
a  manner  as  to  permit  the  escape'  of  any  noxious  smoke,  gas,  steam 
or  other  offensive  odors  or  so  as  to  discharge  any  embers,  oil  or 
residue  from  the  fuel  used,  will  not  generally  feonflict  with  State 
statutes  relative  to  motor  vehicle  operation.^^ 

And  a  municipal  regulation  prohibiting  a  rate  of  speed  which 
is  somewhat  in  excess  of  that  forbidden  by  statute  and  making'a 
violation  of  the  ordinance  a  misdemeanor,  is  not  necessarily  in 
-conflict  with  the  statute.®^ 

So,  too,  a  statute  fixing  a  general  rate  for  the  State  is  not  deemed 
in  conflict  with  a  municipal  regulation  makiiig  a  lower  maximum 
at  certain  dangerous  places  within  the  municipality,  such  as  street 
intersections,  dangerous  curves,  etc.*^ 

But  a  municipal  ordinance  which  assumes  to  permit  within  the 
municipal  limits  a  rate  of  speed  greater  than  that  allowed  by 
statute,  is  invalid."^ 

Where  both  the  State  statute  and  the  municipal  ordinance 'are 
effective,  one  offending  both  regulations  may  be  prosecuted  under 
either,  hut  |;wo  separate  judgments  of  conviction  may  not  be  ren- 
dered against  him.®" 

(Wash.),  172  Pas.  825;  City  of  Bara-  unless  it  appears  that  the  limitation 

boo  V.  Dwyer,  166  Wis.  372,  165  N.  of  speed  is  such  as  to  prohibit  the  free 

W.  297.  use  of  the  streets  by  such  vehicles. 

62.  Chicago  v.  Shaw  Livery  Co.,  Christensen  v.  Tate,  87  Neb.  848,  138 
258  111.  409,  101  N.  E.  588;  N.  W.  632. 

63.  Ex  parte  Snowden,  12  Cal.  App.  64.  Roper  v.  Gtreenspon,  278  Mo. 
521,  107  Pac.  724.  See  also  Hood  &  288,  198  S.  W.  ll07;  City  of  Wind- 
V^Tieeler  Furniture  Co.  v.  Royal  (Ala.  sor  v.  Bast  (Mo.  App.),  199  S.  W. 
App.),  76'  So.  965.  722.     See   also  Peo,ple  v.   Fitzgerald, 

'  In  Nebraska  in  has  been  held  that  101   Misc.    (X.   Y.)    695,   168   N.   Y. 

the  law  gives  cities  of  the  second  class  Suppl.  930. 

control  of  their  streets  and  that  an  65.  Eoc  parte  Smith,  26   0^1.  App. 

ordinance  regulating  the  speed  of  mo-  116,  146  Pac.   82. 
.tor  vehicles  will  not  be  held  to  be  in  66.  People  v.  Gitzggrald,  101  Misc. 

conflict  with  a  statute  on  the  subject,  (N.  Y.)   69'5,  168' N.  Y,  Suppl.  930. 
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Sec.  78.  Regulations  must  be  reasonable. 

The  test  of  reasonableness  is  to  be  applied  to  municipal  ordin- 
ances before  thej-  will  be  enforced  by  the  courts ;  and,  if  they  are 
found  to  be  unreasonable,  they  are  ineffective.^'' 

The  right  of  the  driver  of  the  automobile  to  use  the  public  thor- 
oughfare must  be  recognized  and  not  unreasonably  interfered  with, 
but  the  rights  of  pedestrians  and  others  must  be  equally  respected.^^ 

Whether  a  given  ordinance  is  reasonable,  is  a  question  for  the 
court,  not  for  the  jury,''^  and  the  courts  will  not  declare  an  ordin- 
ance unreasonable,  unless  it  clearly  appears  to  be  so.™ 

Thus,  it  was  said  in  one  case,''^  "  Whether  any  particular  ordin- 
ance is  reasonable  for  the  purpose  for  which  it  is  enacted  is  in 
the  first  instance  a  question  to  be  determined  by  the  municipal  au- 
thorities. When  they  have  acted  and  the  ordinance  has  been  passed 
it  is  presumptively  valid,  and  before  a  court  would  be  justified  in 
holding  it  invalid  its  unreasonableness  must  be  clearly  made  to 
appear.  While  it  is  true  that  municipal  ordinances,  to  be  valid, 
must  be  reasonable,  the  presuinption  is  in  favor  of  their  validity, 
and  it  is  incumbent  upon  any  one  seeking  to  have  them  set  aside  as 
unreasonable,  to  point  out  or  show  afilrmatively  wherein  the  un- 
reasonableness consists." 

With  reference  to  the  speed  of  motor  vehicles,  it  has  been  said 
that,  unless  it  should  appear  that  the  rate  of  speed  prescribed  is 
such  as  to  render  it  impossible  for  the  machine  to  be  propelled, 

67.  Chicago    v.    Shaw    Livery    Co..  68.  Schell  v.   DuBois,   94   Ohio   9S, 

258  111.  409,  Ml  N.  E.  588;   City  of  113  N.  E.  664. 

Windsor  v.  Bast  (Mo.  App.),  199  S.  69.  Columbus  R.  Co.  v.  Waller,  13 
W.  723;  Pegg  v.  Columbus,  80  Ohio  Ga.  App,  674,  78  S.  E.  53. 
St.  367,  '89  N.  E.  14;  Sohell  v.  Dii-  70.  City  of  St.  Louis  v.  Hammond 
Bois,  94  Ohio  93,  113  N.  E.  664;  (Mo.),  199  S.  W.  411;  City  of  Wind- 
Royal  Indemnity  Co.  v.  Schwartz  sor  v.  Bast  (Mo.  A.pp.),,  199  S.  W. 
(Tei.  Civ.  App.),  ,172  S.  W.  '581.  723;  Esc  parte  Parr ,  (Tex.,  Cr.),  300 
See  also  State  v.  Jarvis,  89  Vt.  339,  R,  W.  404. 

95  Atl.  541.     '  71.  Chicago    v.    Shaw    Livery    Co., 

258  111.  409,  101  N.  E.  588. 
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the  limitation  will  not  be  held  to  be  so  unreasonable  as  to  make 
the  ordinance  void.'^ 

An  ordinance  fixing  a  speed  at  six  m'iles  an  hoiir  on  city  streets 
between  crossings  and  four  miles  an  hour  at  crossings  is  not  neces- 
sarily unreasonable.'^ 

And  an  ordinance  prohibiting  a  speed  in  excess  of  three  miles 
an  hour  has  been  sustained.'* 

In  fact,  under  certain  circumstances,  such  as  when  a,n  auto- 
mobilist  is  passing  a  street  car  receiving  or  discharging  passengers, 
regulations  may  require  that  the  automobile  be  brought  ito  a  com- 
plete stop.'^ 

There  are  circumstances  under  which  an  ordinance  appearing 
unreasonable  on  its  face  may  be  justified,  as,  for  example,  wher^i 
a  city  having  the  power  to  exclude  certain  types,  of  motor  vehicles 
from  certain  streets,  does  so  in  an  indirect  manner  by  prescrib- 
ing an  excessive  license  fee  for  the  use  of  those  streets. 

The  fact  that  the  fee  is  so  unreasonable  as  to  exclude  the  ve- 
hicles from  the  streets  does  not  invalidate  the  ordinance,  for  the 
municipality  having  the  power  of  exclusion,  may  attach  such  con- 
ditions as  it  sees  fit  to  the  use  of  the  streets.™ 

Bui,  if  there  is  no  sound  reason  or  basis  for  forbidding  certain 
vehicular  traffic  on  certain  streets,  the  ordinance  may  be  invalid." 

An  ordinance  may  be  deemed  unreasonable  if  it  attempts  to 
regulate  the  use  of  vehicles  at  places  other  than  streets  and  alleys.'^ 

Sec.  79.  Maimer  of  enactment. 

Constitutional  and  sta,tutory  requirements  for  the  enactment  of 
municipal  ordinances  must  be  obeyed,  or  the  enforcement  of  the 
ordinance  will  be  doubtful. 

72.  Columbus  E.  Cb.  v.  Waller,  13  113  N.  E.  664.  See  also  section  425. 
Ga.  App.  674,  78  S.  E.  53.  7S.  Dresser  v.  City  of  Wichita',  96 

73.  Eichman  v.  Buchheit,  128  Wis.      Kans.  820,  153  Pac.  1194. 

3«5,  107  N.  W.  335,  8  Ann.  Cas.  435.  77.  Curry  v.  Osborne '( Fla. ) ,  79  So. 

74.  Columbus  E.  Co.  v.  Waller,  12       393. 

Gia.  App.  674,  78  S.  E.  '53.  78.  Eoyal  Indemnity  Co.  v.  Schwartz 

76.  Schell  V.   DuBois,   94   Ohio   93,       (Tex.  Civ.  App.),  172  S.  W.  581. 
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The  passage  of  an  ordinance  for  the  regulation  of  jitneys,  how- 
ever, is  not  the  granting  of  a  franchise,  and  such  an  ordinance 
need  not  go  through  the  special  form  which  is  prescribed  in  many 
States  for  the  grant  of  a  franchiseJ^ 

Requirements  as  to  the  posting  and  publishing  of  the  proposed 
ordinance  must  receive  compliance  before  it  becomes  effective. 

And,  if  the  law  requires  that  a  proposed  ordinance  be  entitled 
in  a  certain  manner,  the  absence  of  a  proper  title  may  render  the 
ordinance  void.^" 

In  some  jurisdictions,  statutes  permit  municipalities  to  enact 
certain  speed  limits  for  motor  vehicles  within  their  limits,  but 
require  the  establishment  of  a  sign  at  the  limits  as  a  warning  to 
travelers  of  the  limit  to  be  enforced  within  the  municipality.^^ 

Under  such  statutes,  if  the  municipal  authorities  have  failed  to 
erect  the  proper  sign,  they  cannot  enforce  a  limit  loweo:  than  that 
prescribed  by  the  general  State  law. 

But  the  legislature  need  not  require  municipalities  to  establish 
such  signs,  and  municipal  ordinances  will  be  sustained,  if  all  the 


79.  City  of  Dallas  v.  Gill  (Tex. 
Civ.  App.),  199  S.  W.  1144. 

80.  A  constitutional  provision  rela- 
tive to  the  title  of  proposed  laws 
will  not  necessarily  apply  to  munici- 
pal ordinances.  Craddock  v.  City  of 
San  Antonio  (Tex.  Civ.  App.),  198 
S.  W.  634. 

81.  People  V.  Untermyer,  153  App. 
Div.  176,  138  N.  Y.  Suppl.  334;  Peo- 
ple V.  Hayes,  66  Misc.  606,  124  N.  Y. 
Suppl.  417 ;  People  v.  Chapman,  88 
Misc.  469,  153  N.  Y.  Suppl.  204.  See 
also  State  v.  Buchanan,  32  R.  I.  490, 
79  Atl.  1114.  "  The  construction  of 
the  statute  which  compels  the  erec- 
tion of  signs  upon  all  highways  where 
speed  is  to  be  reduced  is  consistent 
with  its  general  object  and  the  evil 
sought  to  be  corrected.  Violations  of 
speed  regulations  are  not  crimes  mala 


in  se;  they  involve  no  moral  turpi- 
tude. The  legislature,-  therefore,  has 
directed  that,  before  one  can  be  held 
for  violations  of  this  prohibited  act, 
a  notice  shall  be  given  by  means  of 
a,  sign;  and,  if  it  be  plainly  readable 
and  contains  what  the  statute  says  it 
must,  it  then  becomes  actual  notice, 
whether  seen  or  not."  People  v. 
Hayes,  66  Misc.  606,  124  N.  Y.  Suppl. 
417. 

First  class  cities. — Under  the  pro- 
visions of  the  Highway  La^v,  as 
amended  by  chapter  374  of  the  Laws 
of  1910,  cities  of  the  first  class  may 
pass  ordinances  regulating  the  speed 
of  automobiles,  without  any  conditiori 
as  to  posting  of  signs.  People  v.  Un- 
termyer, 153  N.  Y.  App.  Div.  176,  138 
N.  Y.  Suppl.  334. 
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statutory  requirements  receive  compliance,  though  no  warning  of 
the  limit  is  given  to  travelers.'^ 

Where,  in  a  prosecution  for  operating  an  automobile  at  a  speed 
in  excess  of  that  prescribed  by  the  by-laws  of  a  town,  it  was  agreed 
that  such  bj^-laws  were  "  duly  established,"  such  stipulation  was 
.  deemed  to  admit  that  they  were  advertised  and  posted  as  pro- 
vided by  the  State  statute,  and  that  they  were  made  as  authorized 
by  such  act.*^ 

If  the  delegation  from  the  Legislature  of  the  power  to  adopt 
ordinances  specify  that  they  shall  be  enacted  by  a  certain  body,, 
such  as  the  common  council,  regulations  by  another  body  or  a 
municipal  official  may  be  void.^* 

Sec.  80.  Application  of  regulation  beyond  municipal  limits. 

The  jurisdiction  of  municipal  legislative  bodies  is  confined,  as 
a  general  proposition,  to  the  territorial  limits  of  the  municipality. 

And,  though  municipal  regulations  may  be  made  for  the  opera- 
tion of  motor  vehicles  within  its  boundaries,  they  have  no  force- 
outside  of  the  limits. 

And  a  city  ordinance  requiring  the  payment  of  a  license  fee  by 
persons  operating  vehicles  for  the  transportation  of  passengers  for 
hire  within  the  city  limits,  has  been  held  inapplicable  to  the  trans- 
portation of  passengers  between  points  within  the  city  and  points 
outside.^^ 

But  a  contrary  opinion  has  been  announced  in  respect  to  this 
class  of  traffic.'^ 

But,  where  one  is  engaged  in  carrying  passengers  between  two 
points  out  of  a  city,  though  his  course  goes  through  the  city,  it  is 
held  that  his  acts  do  not  constitvite  "  a  business  transacted  and  car- 

82.  Eichman  v.  Buohheit,  138  Wis.       Rep.  511,  155  N.  Y.  Suppl.  374. 
385,  107  N.  W.  325,  8  Ann.  Gas.  435.  85.  McDonald  v.  City  of  Paragould,. 

83.  Commonwealth  v.  Sherman,  191       laO  Ark.  226,  179  S.  W.  335. 

Mass.  439,  78  N.  E.  98.  86.  City  of  Carterville  v.  Blyston'-,. 

84.  Harding  V.  Cavanaugh,  91  Misc.       160  Mo.  App.  191,  141  S.  W.,  701. 


Municipal  Regulations.  -  9a, 

ried  on  in  such  city,"  within  the  meaning  of  a  statute  permitting- 
the  city  to  license  such  business.*' 

Sec,  81.  Punisliment  for  violation  of  ordinance. 

Though  the  question  is  open  to  doubt,  it  has  been  held  that  ai 
municipality  may  make  the  violation  of  one  of  its  ordinances  a 
criminal  offense  and  punish  the  offender  by  fine.*^ 

And  it  has  been  held  that  the  Legislature  can  delegate  to  a  court 
of  county  commissioners  the  authority  to  make  and  promulgate 
rules  and  regulations,  the  violation  of  which  constitutes  crime.^' 

In  any  event,  it  is  proper  procedure  to  maintain  a  civir  action 
to  collect  a  fine  imposed  by  a  municipal  ordinance.*" 

Sec.  82.  Proof  of  ordinance. 

As  a  general  proposition,  the  courts  will  not  take  judicial  notice 
of  local  ordinances,  and  hence  their  existence  and  terms  must  be 
proved  as  a  fact.'^ 

Even  in  proceedings  in  an  inferior  court  sitting  in  the  munici- 
pality passing  the  ordinance  in  question,  it  is  held  in  some  juris- 
dictions that  the.  ordinance  must  be  proved.^^ 

And  the  courts  will  not  take  judicial  knowledge  that  park  com- 
missioners have  passed  regulations  prescribing  the  rate  of  speed  for 
motor  vehicles  on  the  park  roads.'^ 

But  in  some  jurisdictions  local  courts  will  take  judicial  notice 
of  ordinances  in  force  in  such  locality.'* 

87.  Ew  parte  Smith,   33   Cal.   App.  91.  Muther  v.   Capps    (Gal.  App.),  - 
161,  164  Pac.   618.     See  also  section  177    Pac.    882;    Linatroth     v.     Peper 
100.  (Mo.  App.),  188  S.  W.  1125;  People 

88.  Chapman  v.  Selover,  225  N.  Y.  v.  Trainee,  92  Mise.  (N.  Y.)  82,  155 
417,  reversing  Chapman  v.  Selover,  N.  Y.  Suppl.  1015;  White  v.  State 
173  App.  Div.  8S8,  159  N.  Y.  Suppl.  (Tex.  Cr.),  198  S.  W.  964. 

632.    See  also  People  v.  Chapman,  88  92.  People  v.  Trainee,  92  Misc.   (N. 

Misc.    (N.  Y.)    469,  152  N.  Y.  Suppl.  Y.)  82,  155  N.  Y.  Suppl.  1015. 

204.  93.  People  v.  Lloyd,   178  111.  App. 

89.  State     v.     Strawbridge      (Ala.  66. 

App. ) ,  76  So.  479.  94.  City  of  Spokane  v.  Knight,  96 

90.  State  v.  Hamley,  137  Wis.  458,       Wash.  403,  165  Pac.  105. 
119  N.  W.  114. 
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And,  by  virtue  of  statutory  enactments  in  some  States,  the  courts 
are  required  in  some  cases  to  take-judicial  notice  of  ordinances.'^ 

It  has  been  held  that,  on  a  trial  for  a  violation  of  a  municipal 
ordinance,  the  prosecution  must  show,  not  only  that  the  ordinance 
'  was  duly  adopted  by  the  legislative  body  of  the  municipality,  but 
also  that  there  had  been  a  compliance  with  all  the  requirements  of 
the  law  relative  to  the  adoption  of  ordinances,  such  as  the  publica- 
tion and  the  posting  of  the  regulation.'^ 

95.  Peterson  V.  Pallia  (Wash.),  173  96.  People   v.   Chapman,    88    Misc. 

Pac.   1021.  (N.  Y.)    469,  153  N.  Y.  Suppl.  304. 
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CHAPTER  VII. 

FEDERAL  CONTROL  OVER  MOTORlN(3. 

Sect-iox  83.  In  -general. 

84.  Powers  of  State  and  Federal  governments. 

85.  Regulation  of  internal  nxatters  belongs  to  State. 

86.  iTiterstate  motoring. 

87.  The  right  of  transit, 

88.  Citizen's  right  of  transit. 

89.  Transit  of  vehicle. 

90.  Limitation  on  license  fees. 

91.  Questions  of  interstate  commerce  not  in  issue. 

Sec.  83.  In  general. 

The  question  has  been  raised  in  the  minds  of  many  whether  or 
not  the  United  States  government  should,  to  any  extent,  control 
the  operation  of  automobiles  and  seek  to  take  the  matter  out  of 
the  hands  of  the  States.  This  question  naturally  arisess  from  a  con- 
sideration of  the  adverse  attitude  which  some  of  the  State  legisla- 
tors have  taken  in  reference  to  the  automobile..  The  advisibility 
of  Congress  to  control  interstate  motoring  does  not  depend  upon 
anj  action  ,the  State,  might  take  in  regulating  the  automobiling 
within  its  borders. 

Sec.  84.  Powers  of  State  and  Federal  governments. 

It  is  not  so  much  a  question  whether  the  United  States  should 
control  the  operation  of  the  motor  vehicles  as  whether  the  Federal 
government  really  possesses  the  power  to  act  in  the  matter.  It 
must  not  'be  forgotten  that  in  this  country  there  are  two  distinct 
sovereignities  —  two  governments  —  that  of  the  State  and  that  of 
t^e  United  States.  Each  government  is  distinct  and  independent 
of  the  other  in  many  matters.  There  are  certain  things  that  the 
United  States  ^vernment  cannot  do  which  affect  the  State,  aind 
there  are  matters  the  State  has  no  control  over  which' affect  the 
United  States. 
7 
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Sec.  85.  Regulation  of  internal  matters  belongs  to  State. 

The  regulation  of  the^  use  'df  int^i^Aal  highways  is  a  matter 
which  belongs  eixclusively  to  the  State  government.  It  is  a  matter 
of  purely  internal  concern  and  comes  under  the  State's  power  to 
pass  regulations  protecting  the  public  from  danger  ,in  the  opera- 
tion of  vehicles  on  the  hi^ways.  Over  these  State,  internal  police 
matters  the  United  States  has  no  control  at  all;  and,  in  s6  far  as 
motoring  is  confined  exclusively  within  the  jurisdiction  of  a  State, 
Congress  cannot  act. 

Sec.  86.  Interstate  motoring. 

Where,  however,  automobiling  is  interstate^  ithat  is,  where  the 
motorist  passes  from  one  State  into  another,  the  Federal  govern- 
ment is'  not  necessarily  given  jurisdiction  over  such  travel  by  the 
commerce  clause  of  the  United  States  Constitution.  The  United 
States  has  jurisdiction  to  control  interstate  commerce,  and  inter- 
state commerce  possibly' may  include  iiiterstate  pleasure  travel  by 
means  of  the  motor  car,  but  there  is  great  doubt  as  to  this.  Action 
by  the  United  States  in  respect  to  intei-state  inotoi^ing,  however, 
would  not  prevent  the  States  from  regulating  autdmobile  travel 
within  their  owii  domains.  This  right  is  granted  the  States  by 
the  Constitution  and  could  not  be  taken  from  them  by  any  act  of 
Congress. 

There  is  a  question  in  regard  to  the  poWet  of  Congress  to  regu- 
late interstate  automobling,  and  that  is,  does  interstate  travel  for 
pleasure,  such  as  interstate  automobiling  generally  is,  constitH,ts» 
interstate  commerce  within  the  meaning  of  the  United  States  Con- 
stitution, granting  to  Congress  thc;  exclusive  control  thereof  ?  This 
qjiestion  leads  us  to  ask  what; commerce  is.  Ordinarily  cojnmerce 
consists  of  "  commercial  'intercourse."  It  must  be ;  conceded  Ijhat 
interstate  travel  for  pleasure  and  recreation  does  not  savor -of 
anything  commercial.    Tt  is  not, business.^     It  is  pleasure, and 

1.  Interstate  transportation  of  liq-      tion  forbidding  the  transportation,  of . 
uors. —  Congress  has   enacted   legisla-      liquors' into  "dry"  territory  and  one 
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recreation,  and  nothing  more.  Of  Qourse,  interstate  > travel  carried 
on  by  automobiles .  uged,  for  con[ijnercial  purposes,,  such,  for  ex- 
ample, as  the  public  carrying  of,  passeoigers  and  goodsj^  without 
question  constitutes  intejjstate  commerce.  The  greater  amount  of 
interstate  automobile  travel,  however,  is  for  the  purpose  of  pleiasj 
ure  and  recreation. ;  Business  and  pecuniary  gain  have  no  connec-, 
tion  with  it. 

The  idea  that  Congress  may  possess  the  power  to  pass  regula-, 
tions  conti-olling  interstate  automobiling  is  not  by  any  means  a. 
new  one.  There  can"be  no  question  as  to  Congress'  power.  Whether 
the  travel  be  by  steam  railroad,  trolley  car,  vessel,  automobile, 
bicycle,  or  on  foot,  if  it  consists  of  the,  passage, of  either  persons, 
animals  or  goods  from  one  State  into  another,  across  the  boundary 
line  oi  any  two  States,  then  the  travel  may  constitute  interstate 
commerce  provided  there  exists  a,  commercial  purpose.  People 
who,  for  commercial  gain  or  commercial  purposes,  walk  across  a 
bridge  which  spans  a  riVer  between  two  States  may  be,  said,  to 
carry  on  interstate  commerce,  ,and  Congress  possesses  plenary 
power  to  regulate  this  travel.  But  if  a  valid,  just  nad  non-dis-. 
criminating  law  is  to  be  enacted,  the  form  in  which  the  bill  is , 
framed  and  the  method  of  procedure  of  its  supporters  are  of  para- 
mount importance.    Direct  legislation  will  not  do. 

Manifestly  the  flying  of  a  kite  or  the  throwing  of  a  stone  across 
the  boundary  of  two  States  would  not  constitute  interstate  com- 
merce. The  passage  of  telegraph  and  telephone  messages,  however, 
has  been  held  to  come  within  the  commerce  clause  of  the  Constitu- 
tion, and  the  kind  of  messages,  whether  concerning  business,  pleas- 
ure or  what  not,  makes  no  difference  according  to  the  decisions. 
It  must  be  admitted  that  in  the  case  of  the  automobile  we  have  the 
following  elements  of  interstate  commerce : 

1.  A  means  of  travel. 

2.  Actual  travel  or  traffic. 

3.  A  means  of,  and  actual  travel,  which  will  satisfactorily  carry 
and  convey  people  and  freight. 
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4.  Interstate  travel  or  traffic.       ' 

5.  Business  or  commercial  purpose  of  travel. 

Does  the  purpose  or  object  of  all  this  auitmaobiie  travel  have  an/ 
bearing  on  the  question  as  to  whether  it  constitutes  commerce  'i 
This  is  the  only  question  which  must  be  decided  before  the  ailthor- 
ity  of  Congress'  to  legislate  on  the  subject  is  established.  We  will 
consider  briefly  in  the  note  the  meaning  of  the  term  commerce  and 
aacertain  if  the  travel  must  in  some  way  be  connected  or  related 
to  business,,  trade  oi'  gain.^  - 

It  is  the'  opinion  of  many  persons  that  Congress  possesses  no 
power  to  take  cognizance  of  the  automobile  which  is  engaged  in 
interstate  travel  for  pleasure  merely,'  by  leigislation  directly  regu- 
lating that  kind  of  travel.  Hon.  Henry  B.  Brown,  former  Asso- 
ciate Justice  of  the  yupreme  Court  of  the  United  States,  also  con- 
siders Congress'  power  in  this  respect  doubtful.  In.  the  February, 
1908,  number  of  the  Yale  Law  Journal  he  says,  concerning  the 
aU'tomobile :  "It  is  very  doubtful  .  .  .  whether  the  inter- 
state commerce  clause  of  the  Constitution  extends  to  private  car- 
riage not  engaged  in  regular  traffic  between  the  States,  and  only 
entering  them  occasionally  and  irregularly  for  the  purposes  of 
pleasiire.  .  .  .  The  practice  of  rushing  to  Congress  to  obtain 
legislation  of  doubtful  validity  is  one  which  ought  not  to  be  en- 
couraged, when  the  States  can  afFord  a  sufficient  remedy." 

Sec.  87.  The  right  of  transit. 

Since  the  advent  of  the  new  means  of  transportation,  the  au- 
tomobile, pleasure  driving  hais  developed  wonderfully,  throughour 
the  United  States.  A  Saturday  or  Sunday  afternoon  drive,  whicli 
formerly  amounted  to  nothing  more  extensive  than  traveling  a  dis- 
may be  prosecuted  under  such  legisla-  famous  ease  of  Gibbons  v.  Ogd'en,  23 
tion  where  an  automobile  is  used  as  U.  S.  (9  Wheat.^  1,  6  L.  Ed.  23,  to 
the  means  of  transportation.  See  Ex  mean  noi  only  traffic  but  also  inter- 
parte  Westbrook,  250  Fed.  636.  course,  ^nd  it  is  sai4  in  McNaughton 

2.  "  Commerce "   is   defined   in   the      Company   v.    McGirl,    20   Mont.    134, 
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tanee  of  four  or  five  miles,  may  now,  by  use  of  tlmE^u&i^,v.ehi6J!6, 
consist  of  a  twenty-five  mile  ride,  and  across  the  line  "lirto^anotber 
State.  A  whole  day's  automobile  drive  might,' in  some  instance*, 
take  one  into  more  than  one  State  oth«r  than  his  own. 

Distances  have  been  '  shortened  by  the  motor  -  vehicle,  cities 
brought  closer  together  and  tourning  through  the  country  necessit- 
ating passage  over  and  across  several  and  many  States  is  now 
prevalent.  For  an  automobilist  to  suiggest  a  drive  between  the 
cities  of  I^ew  York  and  Philadelphia,  for  example,  would  be  gen- 
erally looked  upon  as  a  short  ri'de,  although  the  drive  requires  the 
use  of  the  highways  of  three  States.  Correctly  it  may  be  said  that 
automobiling  to-day  is  more  interstate  than  purely  local  within 
any  one  particular  State's  borders.  Rhode  Island  automobilists, 
probably  more  than  any  other  citizens,  realize  this,  since  that  State 
has  a  very  small  area  over  wliich  the  automobilist  can  travel.  The 
same  situation  exists  in  Delaysrare.  Considering  the  nature  of 
automobile  travel  apd  its  distinctive  interstate  character,  it  is 
naturally  a  question  paramount  in  the  minds  of  motorists  as  to 
whether  the  various  States  of  this  Uniori  possess  the  authority  to 

49   Pac.   651,   38   L.   R.  A.   367,  that  The    term    embraces    all   instruments 

commerce   is   traffic,   but  it  is   some-  iy  which  commerce  may  he  conducted. 

thing  more  —  it  ip  intercourse.     The  Trademark   Cases,   100  IT.   S.   82,   35 

transportation     of    passengers    is     a  L.   Ed.   550.     But  it   is   well   settled 

part  of  commerce.     Passenger  Cases,  that  Insurance  is  not  commerce,  and 

48  U.  S.    (7  How.   283).     Commerce  logs  which  are  floating  down  a  river 

is   traffic,  but   it  is  much  more.     It  uncontrolled   are   not   an   element   of 

embraces  also  transportation  by  land  '  eonunerce.      Harrigan    v.    Conecticut 

and   water,    and   all   the   means   and  River   Lumber    Company,    129    Mass. 

appliances    necessarily    employed    in  500. 

carrying  it  on.     Chicago  &.  N.  W.  R.  In  Pensacola  Tel.  Company  v.  West- 

R.  Co.  T.  Fuller,  84  tj.  S.  (17  Wall.)  ern  Union  Tel.  Company,  96  U.  S.  1, 

560,  21  L.  Ed.  710.    The  term  "  com-  34  L.  Ed.  708,  we  have  the  following 

merce "    in    its   broadest   acceptation  enumeration    of    agencies    of    travel 

includes   not   merely   traffic  but  the  which  may  be  engaged  in  intersta,te 

means   and   vehicles  by   which   it   is  travel,  and  the  enumeration  is  made 

prosecuted.     Winder  v.   Caldwell,  55  in  the  order  of  improved  means  of 

U.  S.    (14  How.)   434,  14  L.  Ed.  487.  transit.     The  court  begins   with  the 
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.ejaact  laws  whieh  require  non-resident  automobilists:  coming'  into 
the  Statfi  to  pay  a  fee  which  is  in  the  nature  of  revenue.  In  other 
words,  can  revenue  be  collected  from  tourning  automdhiliats  by  the 
States  through  which  they  travel  ?         ■  ■    i  ■ 

,  In  considering  this  question,  it  must  not  <be  forgotten  that  'the 
United  States  of  America  is  a  nation.  It  is .  a  country  and  is 
sovereign  wilihin  its  limits.  It  is  a  distinct  government  the  same 
as  France  or  Germany.  The  people  of  the  United  States  are  its 
citizens.  United  States  citizenship  carries  with  it  not  only  certain 
duties  iand.  responsibilities,  but  many  rights.    Some  of  these  rights 


horse,  mentions  the  stage-coaeii,  sail- 
ing vessel,  steamboat,  railroa4,  and 
ends  with  the  telegraph.  If  automo- 
'biles  had  then  been  in  use  they  might 
have  been  included  if  used  commer- 
cially. 

In  view  of  an  attempt  to  have  Con- 
gress consider  favorably  a  federal 
automobile  {registration  law,  the  fol- 
^qwing  decision  .  is  of  interest : 

In  United  States  v.  Colorado  &  N. 
W,  R.  R.,  decided  by  the  United 
States  Circuit  Court  of  Appeals, 
Eighth  Circuit,  157  Fed.  331,  85  C. 
C..A.  27,  13  Ann.  Cas.  893,  15  L.  R. 
A.'*('n.  S.)  167,  the  following  is  from 
tie  syllabus  by  the  court :  The 
Safety  Appliance  Acts  (Acts  March 
2,  .1893,  chap.  196,  27  Stat.  531, 
amended  by  Act  April  1,  1896,  chap. 
87,  29  Stat.  ^8^  U.  S^  Comp.  St.  19>C>1, 
pp.  3,  174,  and  Act  M^^ch  2,_  1903, 
chap.  976,  32  Stat.  103,  U.  S,'  Comp. 
St.  Supp.  1907,  p.  885),  apply  to  and 
govern  a  railroad  company  engaged 
in  interstate  commerce  which  oper- 
ates entirely  within  a  single  State 
independently  of  all  other  carriers. 

Every  part  of  every  traiispoiftation 
of  articles  of  commerce  in  a  continu- 


ous passage  from  a  commencement  in 
one  State  to  a  prescribed  destination 
in  another  is  a  transaction  of  inter- 
state commerce. 

Congress  may  lawfully  affect  in- 
terstate commerce  so  far  as  necessary 
to  regulate  effectually  and  completely 
interstate  commerce,  because  the  Con- 
stitution reserved  to  Congress  plenary 
power  to  regulate  interstate  and  for- 
eign commerce,  and  the  Constitution 
and  the  Acts  of  Congress  in  pursu 
ance  thereof  are  the  supreme  law  of 
the  land. 

In  Lehigh  &  Wikes-Barre  Coal  Co 
V.    Borough    of    Junction     (N.    J,    J. 
1908),     68     Atl.     806,     it     is     said: 
"  While    interstate    commerce    neces- 
sarily involves  interstate  transporta 
tion,  the  converse, is  not  always  true. 
A  railroad  or  ferry  company,  for  ex 
ample,   which   transports   persons   or 
pvpperty  from  one  State  to  another, 
is  undoubtedly  engaged  in  interstate 
commerce,    and   a  tax  by   the   State 
upon,  owners    of   vessels   or    common 
carriers   so   transporting   persons   or 
property  Jiaa  been  held  void  as  a  regu 
latfon   of   commerce.     On   the    other 
hand,     transportation    may    be    con- 
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are  inalieuable,  others  are  not.  It  is  necessary  for  us  to  start, 
with  these  ideas  in  view,,  in  order  properly  to  understand  the  status 
of  a  United  States  citizen  who  wishes  to  travel  across  the  country 
hy  means  of  a  private  carriage.,  We  are  apt  to  lose  sight  of  the  fact 
that  there  is  a  larger  and  more  important  government  here  than 
that  of  the  State,  although  a  State  is  sovereign  within  its  proper 
sphere. 


Sec.  88.  Citizen's  right  of  transit. 

The  question  which  we  will  start  with  will  be  confined  to  merit 
transit  from-  one  State  to  another  by  a  United  Statps  or  State 
•citizen.  Who  is  there  that  can  deny  to  the  citizen  of  any  State 
the  right  to  transport  himself  from  one  State  to  the  one ;  adjoin- 
ing ?  He  may  either  walk,  ride  behind  or  on  a  horse,  be  carried  by 
an  automobile,  sailing  or  power  vessel,  railroad  train  and  possibly 


■ducted  without  constituting  commerce 
or  traffic,  which  hafe  been  defined  to 
be  the  exchange  of  merchandise  be- 
"tween  individuals,  communities  or 
countries,  whether  directly  in  the 
form  of  barter  or  by  the  use  of  money 
ot  other  medium  of  exchange.  A 
manufacturer  who  sends  his  goods 
manufactured  in  Connecticut  to  his 
own  entry  port  or  store  in  New  York 
«ity,  transports  the  products  from 
one  State  to  another,  but  the  trans- 
action by  such  owner  is  not  of  itself, 
so  far  as  the  owner  is  concerned,  in- 
terstate commerce  in  the  sense  that 
the  city  of  New  York  has  no  power 
to  tax  the  goods  thus  stored  and 
awaiting  sale  in  New  York,  although 
■the  merchandise  may  be  intended  for 
a  foreign  market.  The  transaction 
lacks  the  essential  element  of  trade, 
namely,  sale  or  exchange. 

The  Supreme  Court  of  the  United 


States  says,  concerning  the  commerce 
over  which  the  Federal  government 
has  exclusive  control :  "  Let  us  in- 
quire what  is  commerce,  the  power  to 
regulate  which  is  given  to  Congress? 
This  question  has  been  frequently  pro- 
pounded in  this  court,  and  the  answer 
has  been  —  and  no  more  specific  an- 
swer could  well  have  been  given  — 
that  commerce  among  the  several 
States  compreliends  traffic,  inter- 
course, trade,  navigation,  communi- 
cation, the  transit  of  persons,  and  the 
transmission  of  messages  by  telegraph 

—  indeed,  every  species  of  commercial 
intercourse  among  tlie  several  States 

—  but  not  that  commerce  '  completely 
internal,'  which  is  carried  on  between 
man  and  man,  in  a  State,  or  between 
different  parts  of  the  same  State,  and 
which  does,  not  extend  to  or  affect 
other  States.  The  power  to  regulate 
governed.      Of    course,    as    has    been 
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a  flying  maehine,  without  being  compelkd  to  pay  one  penny  for 
the  privilege  of  so  doing.  It  is  the  citizen's  inalienable  right  td 
be  allow^  to  enter  another  State,  to  choose  another  domicile,  and, 
if  he  desires,  to  constantly  pass  and  repass  from  one  State  into  an- 
other. "  Liberty  "  which  is  guaranteed  by  the  Federal  Constitu- 
tion to  the  people  of  the  various  States  not  only  secures  this  right, 
but  the  general  fundamental  principles  of  constitutional  govern- 
ment give  to  the  citizens  the  right  of  transit  from  State  to  State. 
"We  will,  if  you  please,  confine  the,  above  assertion  to  transit  unac- 
companied by  any  contrivance  svich  as  the  automobile. 

Sec.  89.  Transit  of  vehicle. 

Being  convinced  that  transit  of  persons  cannot  be  obstructed  by 
the  State,  let  us  ask  if  there  can  be  any  restrictions  placed  upon 
transit  carried  on  by  a  mechanical  contrivance  of  admitted  danger- 
ous characteristics.  At  the  outset  let  it  be  said  that  the  automobile 
is  not  dangerous  perse.  This  has  been  held  to  be,the  law  in  several 
cases  decided  by  the  highest  courts  in  this  country.  However,  it 
must  be'admitted  that  there  are  certain  dangers  connected  with  the 
operation  of  automobiles  which  are  nOt  experienced  in  driving 
horse-drawn  vehicles  on  the  public  highways.  Therefore,  the 
State  possesses  the  authority  under  its  police  powers  to  regulate 
automobiling,  to  prescribe  speed  limits  and  to  require  drivers  and 
owners  of  motor  vehicles  to  become  registered  or  licensed.  It  is 
necessaiy,  in  order  to  regulate  automobiling,  to  pay  the  expenses  of 

often  said,  Congress  has  a  large  dis-  state  commerce,  in  order  to  be  within 

cretion  in  the ,  selection  or  choice  of  the  competency  of  Congress  under  its 

the  means  to  be  employed  in  the  regii-  power   to   regulate   commerce   among 

la;lflon    of    interstate    commerce,    and  the  States,  must  have  some  real  or 

such  discretion  is  not  to  be  interfered  substantial  relation  to,  or  connection 

with  except  where  that  which  is  done  with,  the  commerce  regulated."     Per 

is  in  plain  violation  of  the  Constitu-  Mr.  Justice  Harlan,  in  Adair  v.  U.  S., 

tion.     .      .      .     Manifestly,   any   rule  208  U.   S.   161,   28   Stip.   Ct.   277,   13 

prescribed  for  the   conduct  of  inter-  Ann.   Gas.   764. 
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the  department  issuing  licenses  and  registering  drivers  and  owners 
of  automobiles.  These  expenses  naturally  should  be  met. by  the 
class  of  persons  regulated  and  licensed.  No  quarrel  can  be  picked 
with  any  of  the  States  because  the  support  of  the  motor  vehicle 
departments  is  placed  upon  the  shoulders  of  automobilists.  But 
the  amount  of  the  fees  charged  is  limited  by  law,  by  the  United 
States  Constitution  and  the  common  law  as  foiind  in  American 
judicial  decisions. 

Sec.  90.  Limitation  on  license  fees. 

It  is  a  well  settled  principle  of  the  law  governing  license  fees 
and  occupation  or  privilege  taxes  that  the  sum  charged  for  the 
license  must  not  be  unreasonable  and  so  large  as  to  make  the 
act  performed  virtually  prohibited.  The  rule  lays  it  down  that  the 
reasonableness  of  the  suni  is  to  be  determined  according  to  what  the 
expenses  are  incident  to  issuing  licenses  and  maintaining  the  de- 
partment in  its  activities.  If,  therefore,  the  fee  charged  for  regis- 
tering an  automobile  or  a  motor  vehicle  driver  is  reasonable  ac- 
cording to  the  standards  just  mentioned,  then  it  is  a  just  and  legal 
exaction,  otherwise  it  is  not.^ 

Sec.  91.  Questions  of  interstate  commerce  not  in  issue. 

That  the  State  cannot  tax  interstate  commerce  is  forever  settled ; 
so  we  need  not  dwell  upon  that  phase  of  the  question.  Moreover, 
it  is  extremely  doubtful  if  travel  for  pleasure  is  commerce  within 
the  meaning  of  the  Federal  limitation. 

We  do  not  need  to  consider  the  commerce  feature  of  interstate 
travel  any  longer,  and  the  surprise  is  great  that  heretofore  the  in- 
violability of  the  correlative  rigjM  of  transit  has  not  been  advocated. 
ISTo  matter  if  the  travel  is  by  rail  or  automobile,  interstate  transit 
can  no  more  rightfully,  be  taxed  than  interstate  commerce.  Here 
is  a  new  phase  of  interstate  communication  for  the  judiciary  to 

3.  See   chapter   VIII   herein   as   to 
registration  and  licensing. 
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deal  with,  yet  it  is  very  old,  so  old  that  it  has  nearly  been  for- 
gotten. We  first  heard  of  this  right  of  transit  in  1867  in  Crandall 
V.  Nevada.^ 

In  this  case  it  was  held  that  a  State  cannot  tax  the  right  of 
transit  through  the  State  by  the  ordinary  means  of  travel.  The 
opinion  of  the  court  in  this  case  was  written  bv  Mr.  Justice  Miller, 
and  is  in  part  as  follows : 

"  The  people  of  the  United  States  constitute  one  nation.  They 
have  a  government  in  which  all  of  them  are  deeply  interested. 
This  government  has  necessarily  a  capitol  established  by  law,  whes-e 
its  principal  operations  are  conducted.  Here  sits  its  legislature, 
composed  of  senators  and  representatives,  from  the  States  and  from 
the  people  of  the  States.  Here  resides  the  President,  directing, 
through  thousands  of  agents,  the  execution  of  the  laws  over  all  this 
vast  counti'v.  Here  is  the  seat  of  the  supreme  judicial  power  of 
the  nation,  to  which  all  its  citizens  have  a  right  to  resort  to  claim 
justice  at  its  hands.  Here  are  the  great  executive  departments,  ad- 
ministering the  offices  of  the  mails,  of  the  public  lands,  of  the.  col- 
lection and  distribution  of  the  public  revenues,  and  of  our  foreign 
relations.  These  are  all  established  aud,  conducted  under  the  ad- 
mitted powers  of  the  Federal  government.    ■ 

"  That  government, has  a  right  to  call  J;o,  this  point  any  or  all  of 
its  citizens  to  aid  in  its  service,  as  members  of  the  Congress,  of  the 
courts,  of  the  executive  departments,  and  to  fill  all  its  other  offices; 
and  this  right  cannot  he  made  to  depend  Wpon  the  pleasure  of  a 
State  over  whose  ierritory  they  must  pass  to  reach  the  point  where 
these  services  must  he  rendered. 

"  The  government,  ajso,  has  its  offices  of  secondary  importance 
in  all  other  parts  of  the  country.  On  the  seaooasts  and  on  the 
rivers  it  has  its  ports  of  entry.  In  the  interior  it  has  its  land 
offices,  and  its  sub-treasuries.  In  all  these  it  demands  the  ser- 
vices of  its  citizens,  and  is  entitled  to  bring  them  to  close  points 

4.  6   Wall.    (U.   S.)    35,   IS   L.   Ed. 
74.^. 
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from  all  quarters  of  the  nation,  and  no  power  can  exist  in  a  State 
to  obstruct  this  right  that  would  enable  it  to  defeat  the  purposes 
for  which  the  government  was  established. 

"  The  Federal  power  has  a  right  to  declare  and  prosecute  wars, 
and,  as  a  necessary  incident,  to  raise  and  transport  troops  through 
and  over  the  territory  of  any  Stat©  of  the  Union. 

"  If  this  right  is  dependent  in  any  sense,  however  limited,  upon 
the  pleasure  of  a  Stat^  the  government  itself  may  he  overthrown 
by  an  obstruction  to  its  exercise.     .     .     . 

'  But  if  the  government  has  these  rights  on  her  own  account, 
the  citizen  also  has  correlative  rights.  He  has  the  right  to  come 
to  the  scat  of  government  to  assert  any  claim  he  may  have  upon 
the  government,  or  to  transact  any  business  he  may  have  with  it, 
to  seek  its  protection,  to  share  its  offices,  to  engage  in  administer- 
ing its  functions.  He  has  a  right  to  free  access  to  its  seaports 
through  which  all  the  operations  of  foreign  trade  and  commerce 
are  conducted,  to  the  sub-treasuries,  the  land  offices,  the  revenue 
offices,  and  the  courts  of  justice  in  the  several  States,  and  this 
right  is  in  its  nature  independent  of  the  will  of  any  State  over 
whose  soil  he  must  pass  in  %e  exercise  of  it: 

"  The  views  here  advanced  are  neithfer  novel  nor  unsupported 
by  atithdrity.  The  question  of  the  taxing  power  of  the'  States, 
as  its  exercise  has  affected  the  functions  of  the  Federal  govern- 
ment, has  been  repeatedly  considered  by  this  court,  and  the  right 
of  the  States  to  iinpede  Or  embarrass  the  constittitional  operations 
of  that  government,  or  the  rights  which  its  citizens  hold  under  it, 
has  been  uniformly  dended." 

In  the  opinion  of  the  court  the  f attious  case  of  McOuUoch  v. 
Maryland  ^  was  commented  on  and  the  remarks  of  Chief  Justice 
Marshall,  "  that  the  power'  to  tax  involves  the  powei"to  destroy  " 
were  given  prominence.  Given  the  power  to  tax,  the  extent  Is  un- 
limited. If  a  tax  of  one  dollar  is  legal,  a  thousand  dollar  tax 
would  be  lawful. 

8.  4  Wheat.    (U.  S.)   316.  4  L.  Ert. 
415. 
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The  court  a,dopted  and  ^.pproved.of.  the  views,  expressed,  in  the 
Passenger  Cases,  as  follows; 

''  Living  as  we  do  under  a  common  government,  charged  with 
thje  great  cqncerns  of  the  whole  Union,  every  citizen  .of  the  United 
States  from  the  most  .remote  States  or  Territories,  ts  entitled  to 
free  access,  not  only  to  the  principal  .departments  established  at 
Washington,  but  also  to  its  judicial  tribunals  and  public  offices  in 
evpry  Sta^e  in  the  Union.  For  all  the  great  purposes  for  which 
the  Federal  government  was  formed,  we  are  one  people,  with  one 
common  country." 

"  We  axe  citizens  of  the  United  States,  and  as  members  of  the 
sajnip  community,  must  have,  the  right  to  pass  and  repass  th/rtiugh 
every  part  of  it^  without  interruption,  as  freely  as  in  our  own 
States." 

"And  a  tax  imposed  by  a  State  for.  entering  its  territories  or 
h^i;bors,  is  inconsistent  with  the  rights  which  belong  to  citizens 
pf  other.  States  as  members  of ,  the  Union, -and  with  the  objects 
,  Wil*ich  i  that  Union  was  intended  to  attain.  Such  a  pOwer  in  the 
StateS'  could-  produce  nqthing  hut  discord  and  mutual  irritation, 
and  they  very  clearly  do  not  possess  it,"  , 

.,  The  automobile  is  now  a  common  and  ordinary  mode  of  inter- 
state tra,ypl..,.  There  can  be  no  question  abput  this.'  Crandall  v. 
ISTevada,  it  will  be  particularly  noticed,  held  that,  the  State  cannot 
tax  transit  carried  on  by  iiie' ordinary  mdd€,s  of  travel.  .Interstate 
Euitomohile  travel  clearly  comes  within  the  ruling  of  the  court  in 
this  case;  ccwisequently  it  cannot  constitutionally  b©  taxed. 

But,  while  it  is  reasonably  clear  that  property  in  transit  from 
one  States  to  another  is  exempt  from  State  [taxation,  if  it  be  stored 
for  an  indefinite  time  during  such  transit,  at  least  for  natural 
causes  or,  lack  of  transportation,  it  may  lawfully  be  assessed  by 
the  State  authorities.® 

6.  State    V.    Maxwell    Motor    Sales 
Corp..  (Minn.),  171  N.  W.  566. 
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CHAPTER  VIII. 

licensing' AND  REGIS;TRATiON! 

Section     92.  Scape-  bf  chapter. 

93.  Nature  of  license. 

94.  Nature  of  license '  fee.  '       '  ' 

95.  Piirpiose  of  registration.  -•'  ' 

96.  General  power  to  require  registration   and  licensing. 

97.  Power  of  municipal  corporations  —  in  general. 

98.  Power  of  municipal  corporations  —  licensing  power  annulled  by 

State.  ^  *f':.T(f'-.  -     ^i'.    ".:«.    ,  ">""'. 

99.  Power    of    municipal    corporations  —  abrogation    of    municipal 

.  powers  by  subsequent  general  statute.    ,  u  , , 
aOO,  Power   of    municipal    corporations —  territorial^  application    of 
ordinance. 

101.  Constitutionality  of  regulations  —  in  generjti. 

102.  Constitutionality  of  regulations  —  titles 

103.  Constitutionality  of  regulations  —  interference    with    intf rs,tate 

commerce. 

104.  Constitutionality  of  regulations  —  prohibition    of   use   of   h'igh- 

■v^ays  until  registration.  '  ■  ' 

105.  ConstitutiohalSty  of  regulations  —  license    fees    beyond    cost    of 

registration.    .      i    . 

106.  Constitutionality  of  regulations  —  double  taxation. 

107.  Constitutionality  of  regulations — ^  exeiliption  from   other  taxa- 

tion. 

108.  Constitutionality  of  regulations  —  taxation  not,  based  on  value 

of  property. 

109.  Discrimination  —  in  general. 

'.  110.  Discrimiiiation  —  between  motor  vehicles  and. other  conveyances. 

111.  Discrimination  —  different  sizes  of  machines. 

112.  Discrimination  —  vehicles  used  for  different  purposes. 

113.  Discrimination  —  dealers  in  different  class. 

114.  Discrimination  —  non-residents. 

115.  Discrimination  —  non-resjdent  exemption  based  on  reciprocity. 

116.  Eegistration  by  particular  classes  of  owners  —  corporations  and 

partnerships. 

117.  Eegistration  by  particular  classes  of  owners  —  registration  in 

trade   name. 

118.  Registration  by  particular  classes  of  owners  —  dealers. 

119.  Eegistration  by  particular  classes  of  owners  —  issuance  of  blank 
'  ■       '■■  -    licenses'  to  automobile  organization. 
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Sectiox  120.  Registration  by  particular  classes  of  owners  — by  purchaser  of 
machine. 

^  121.  fiegistration  by  particular  classes  of  owners  —  death  of  owner. 

132.  Disposition  of  Idoerise  iiioneys.  'k.  h  .,• 
1.23.  Vehicles  to  which  regulations  are  applicable. 
134.  Display  of  number  plate.  "^  ' 

125.  Effect  of  non-registration   in   actions   for   injuries  —  Masaaoliu- 

setts  rule. 

126.  Effect  of  non-registration  in  aetiojis  for  injuries  -^  general  rule. 

127.  Effect  of  non-registration   in   actions   for   injuries — ^burden   of 

proof.  , ; 

;  138.  Certificate  as  evidence  of  ownership. 

Sec.  92.  Scope  of  chapter.  . 

The  discussion  in  this  chapter  covers  the  registration  and  licens- 
iiig  of  motor  vehicles,  including  siich^ subjects  as  the  power  of  the 
State  and  municipal  corporatipns  to  require  the  registration  of  the 
machines  or  to  exact  license  fees  foi*  their  operation  on  the  public 
high-vVays.       '  ',,,,; 

In  other  chapters,  are  discussed,  the  general  powers  of  the  State  ^ 
or  municipal  divisions  ^  to  regulate  the  operation  of  motor  vehicles. 
And  the  questions  of  the  registratiou  and  licensing  of  the  drivers 
of  vehicles,  as  distinguished  from  the  machines,  are  reserved  for 
another  pl;iapter.^  So,,  tpo,  regulations  particularly  relating  to  con- 
veyances used  for  hire,  such  as  jitneys,  taxicabs,  etc.,  are  treated  in 
another  chapter.^ 

Criminal  prosecutions  with  reference  to  the  failure  of  an  owner 
to  register  his  machine,  are  discussed  in  another  chapter.^ 

Sec.  93.  Nature  of  license. 

A  license  to  operate  an  automobile  is  merely  a  privilege.*  It 
does  not  constitute  a  ooiitract.,  and  hence  does  not  necessarily  pass 

■  1.  Chapter  5.  :    6,  Foshee  y,  ^tate   (Ala,  App.),  78 

2.  Chapter  6.  So.  685. 

3.  Chapter  12.  Wliat  an  automobile  license  is. — It 
■4.  Chapter  9.  is  very  generally  understood  through - 

S.  Chapter  27.  '  out  the  United  Startes  to-day  that  in 
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to  a  piirchaser  of  the  vehicle.'     Moreover,  as  a  mere  license  ami 
not  a  contract,  it  m^y  be.  revols;ed  for  cause  shown. 

In  some  jurisdictions,  particularly  in  Englmid,  a  procedure  is 
established  for  the  revocation  of  motor  vehicle  licenses.'     The 


order  for  one  to  operate  a  motor,  ve- 
liicle  on  the  public  highvvays  in  most 
of  the  States; it  is 'first  necessary  to 
procure  a,  license  to  do  so  from  the 
proper  authorities.  After  having  pro- 
cured this  license,  all  that  the  autoist 
cares  about  is  his  protection  under  it 
and  the  authority  it  gives  him  to  drive 
his  automobile.  The  motor  car  driver 
seldom  has  any  occasion  to  consider 
the  nature  of  his  license  and  what  all 
his  rights  are  under  it  aside  from  the 
privilege  given  to  him  to  use  his  ma- 
chine. An  automobile  license  is,  how- 
ever, something  more  than  a  mere  for-  ; 
mality,  which  can  be  procured  by 
compliance  with  a  certain  .amount  of 
red  tape.  The  various  automobile 
acts  in  the  United  States  provide  for 
two  kinds  of  license  —  perpetijal  and 
annual.  Tlie  perpetual"  license,  of 
course,  is  more  valuable  than  one  that 
is  temporary,  since  the  latter  neces- 
sitates the  payment  of  a  fee  periodi- 
cally, while  the  former  may  be  pro- 
cured and  enjoyed  upon  the  payment 
of  but  one  fee.  Whether  the  license 
be  temporary  or  perpetual,  it  is  in 
contemplation  of  law  merely  a  license 
— r.a  privilege.  But  what  does  such 
a  license  mean,  and  what  are  the 
legal  rights  of  the  holder  under  it! 
We  might  say  that  he  has  no  legal 
rights  conferred  upon  him  by  the  li- 
cense, and  that  it  is  negative  in  its 
operation.  For  without  a  license  he 
is  subject  to  arrest  and  criminal 
prosecution;  with  it  he  is  immune 
from    interference.      In    other   words 


the  licejise  cpn.fej:s  upon  him  a  sort 
of  negatiiJe  right',  to  be  let  alone  if 
he  otherwise  complies  with  the  law. 
.  This  is  really  all  that  tlie  automo- 
bilist's  license  aJmounts  to.  For  it  has 
been  held  many  times  by  the  high- 
est courts  in  this  country  that  a  li- 
cense does  not  constitute  a  contract 
within  the  meaning  of  the  Federal 
Constitution  prohibiting  a  "State  from 
passing  any  law  impairing  the  obli- 
gation of  colntracts,  and  it  is  because 
a  license  is  not  a  contract  that  it 
rnaybe  revofted  or  suspended  by  legis- 
lative authority. 

7.  Foshee  v.  State  (Ala.  App.),  73 
So.   685. 

8.  Indorsing  conviction  on  license. — 
Where  the  identification  plate  is  not 
in  accordance  with  the  local  govern- 
ment board  regulations  in  England 
there  is  held  to  be  "  an  offense  in 
connection  with  the  driving  of  a  mo- 
tor car  "  within  the  meaning  of  the 
English  Motor  Act  1903  (3  Edw.  7, 
ch.  36),  section  4,  authorizing  an  in- 
dorsement of  conviction  on  the  license. 
Rex  v.  Gill  (K.  B.  Div.),  100  Law  T. 
R.   (N.  S.)  868.  , 

So  the  license  may  be  indorsed  on 
a  conviction  for  exceeding  the  speed 
limits  in  the  royal  parks,  though  the 
regulations  creating  the  speed  limits 
were  made  after  the  passing  of  the 
Motor  Car  Act.  Rex  v.  Plowden  (K. 
B.  Div.),  100  Law  T.  R.   (jST.  S.)   853. 

Allowing  a  motor  car  to  stand,  in 
the  highway  so  as  to  cause  an  un- 
necessary obstruction  is  not  "  an  of- 
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usual  registration  and  licensing  system  pertains  to  the  na.aeMne 
rathei;  than  to  the  operator  theretxf.  Regulations  may,  however^ 
be  adopted  requiring  the  licensing  of  chauffeurs.' 

Sec.  94.  Nature  of  license  fee. 

The  charge  imposed  for  the  privilege  of  operating  a  motor  ve- 
hicle on  the  public  highways  is  not  generally  considered  a  tax,,  bjat 
is.  a  mere  license  or  privilege  fee.-'"  When  considered  as  a  tax,  it 
is  not  deemed  a  tax  on  the  vehicle  as  such, "but  as  a  tax  on  the 
privilege  of  using  the  vehicle  for  transportation  along  the  public 
highways.  That  is  to  say,  it  is  not  a  tax  on  property,  but  is  a  ta;^. 
on  privilege. ^^  - 


fense  in  connection  with  the  driving 
of  a  motor  car  "  v/ithin  the  meaning 
of  the  English  Motor  Caf  Act  190S 
{ 3  Edw.  7,  ch.  36 ) ,  sec.  4,  subsecs. 
1,  (c)  2,  which  author^izes  the  court 
to  indorse  the  particulars  of  a  con- 
viction of  such  act  upon  the  license. 
Rex  V.  Justices  of  West  Ridirig  of 
York  (K.  B.  Div.),  102  Law  T.  R. 
(N.  S.)   138. 

When  no  power  to  indorse  a  license 
to  drive  a  motor  car  with  particu- 
lars of  the  Conviction  when  the  holder 
is  convicted  of 'a  first  or  secofid  of- 
fense of  exceeding  a  speed  limit.  Rex 
V.  Marsham,  97  Law  T.  R.  (N.  S.) 
396. 

9.  See  chapter  12. 

10.  Alabama. — Foshee  v.  State  (Ala. 
App.),  72  So.  685. 

Florida. — Jackson  v.  Neff,  64  Fla. 
336,  332,  60  So.  350. 

Illinois. — Harder's  Storage  &  Van 
Co.  V.  Chicago,  235  111.  58,  85  N.  E. 
245. 

Massachusetts. —  Oommonwealth  v. 
Boyd,  188  Mass.  79,  74  N.  E.  855.- 

Mississippi. — State  v.  Lawrence,  108 
Miss.  391,  66  So.  745. 


New  Jersey. — Unwin  v.  State,  73  N. 
J.  L.  529,  64  Atl.  163,  affirmed  75  N. 
J.  L.  500,  68  Atl.  110. 

Oklahoma. — Ex  parte  Shaw,  157 
Pad.  900. 

Te*os.^Atkins  v.  State  Highway 
Dept.    (Civ.  App.),  201  S.,  W.  226. 

Vermont. — State  ■v.  Jarvis,  89  Vt. 
2S9,  95  Atl.  541. 

11.  Alabama. —  Hudgens  v.  State 
(Ala.  App.),  72  So. '605;  Foshee  v. 
State    (Ala.  App.),  72  So.  685. 

Florida. — Jackson  v.  Nefl,  64  Fla. 
326,  60  iSo.   350. 

Idaho. — JEJa;  parte  Kessler,  26  Idaho, 
764,   146  Pac.   113.  ^ 

-Illinois. — 'Harder's  Storage  &  Van 
Co.  V.  Chicago,  235  111.  58,  «5  N.  E. 
245. 

Kentucky. —  Smith  v.  Common- 
wealth, 175  Ky.  2S6,  194  S.  W.  367. 

Michigan. — Jasnowski  v.  Board  of 
Assessors  of  City  of  Detroit,  191 
Mich.  287,  157  N.  W.  891. 

Mississippi. —  State  v.  Lawrence, 
108  Miss.  291,  66  So.  745. 

Wew  Jersey. — Unwin  v.  State,  73  N. 
J.  L.  529,  64  Atl.  163,  affirmed  75  K. 
J.  L.  500,  68  Atl.  110. 


LiCENSij^G '  AisfD  Regulations.  113 

A  municipal  .ordinance  which  requires  the  registration  and 
riumberirig'  of  motor  vehicles  and  requires  the  payment  of  a  fee  to 
cover  the  value  of  the  number  plate  furnished  by'the  municipality^ 
ih  held  to  constitute,  not  a  license,  but  merely  a,regulation.^^ 

While  ordinarily  a  lieensiiig'  statute  may  be  Construed  as  merely 
a  regulation,  a  more  serious  question  arises  when  the  amount  of  the 
license  fee  is  designed  to  create  a  fund  in  excess  of  the  needs  for 
supervision  of  the  machines  and  the  enforcement  of  the  law.  ^  In 
some  jurisdictions  it  is  held  that  when  an  excess  is  thus  pl'oduced, 
the  act  becomes  a  revenue  measure  as  to  the  excess,-^^  but  in  other 
jurisdictions  the  view  is  taken  that  an  excess  may  be  raised  for  the 
maintenance  of  the  public  highways  without  the  law  being  classed 
other  than  as  a  regulatory  measure." 

Sec.  95.  Purpose  of  registration. 

The  reason  assigned  for  the  necessity  of  registration  and  licens- 
ing is  that  the  vehicle  should  be  readily  identified  in  order  to  debar 
operators  from  violating  the  law  and  the  rights  of  others,  and  to 

New  Mexico. — State  t.  Ingalls;  18  18.  People  v.  Schneider,  139  Mich. 

N.  Mex.  311,   135  Pac.   1177).  673,  103  N.  W.  172,  12  tiet.  L.  N.  32, 

Oklahoma. — Ex  parte  Phillips,  167  69  L.   E.   A.   345,  5   Ann.   Cas.   790; 

Pac.  231.  Unwih  v.  State,  73  N.  J.  L.  '529,  64 

South  OtM-oJino.— Lillard  v.  Melton,  Atl.  163,  affirmed  75  N;  J.  L.  500,  6? 

103  8.  Car.  10,  87  S.  E.  481.  Atl.    110;    B<)rough   of   Applfewold   v. 

'  Washington. — State   v.    Collins,    94  Dosch,  60  Pitts.  Leg.  J.  32^ 

Wash.  310,  162  Pac.  556.     "A  license  13.  Ex  parte  Schuler,  167  Cal.  382, 

fee,   such   as  is  provided  for   in  this  139  Pac.  685;  Vernor  v.  Secretary  of 

act,  may  or  may  not  be  a  tax,  depend-  State,  179  Mich.  157,  146  N.  W;  338 ; 

ing  upon   whether   its   imposition   is  Ex  parte   Mayes    (Okfti.),    167    Pac. 

tied  to  the  police  or  taxitig  power  of  749. 

the    State.     But,    giving    respondent  14.  jE?a!  parte  Kessler,  36  Idaho,  764. 

the  benefit  of  his  contemplation  that  146    Pac.    113;     Smith    v.    Common- 

this  license  fee  is  imposed  under  the  wealth,  175  Ky.  286,  194  S.  W.  367; 

taxing  power  of  the  State,  it  is  clear  Atkins  v.  State  Highway  Dept.   (Tex. 

that  it  is  not  a  property  tax,  but  is  CiV.  App.),  301  S.  W.  336.     See  also 

in  the  nature  of  a  license  or  privilege  section  105. 
tax."    State  v.  Collins,  94  Wash.  310, 
162  Pac.  556. 
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enforce  the  laws,  regulating  the  speed,  and  to  hold  the  operator  re- 
sponsible in  eases  of  accident.  The  legislatures  have  deemed  that 
the  -best  method  i  of  identification,  both  as  to  the  vehicle  and  the 
owner  or  operator,,  is  by  a  number  on  a  tag  conspicuously  attached: 
to  the  vehicle.  In  case  of  any  violation  of  law  this  furnishes  means 
of  identification,  f oj,;,  from  the  number,  the  name  of  the  owner  may 
be  readily  ascertained  and  through  him  the  operator. ^^  Such  acts 
are  not  passed  merely  for  the  purpose  of  revenue  but  have  for  their 
object  the  protection  of  the  public.^^    It  is  not  difficult  to  see  that 


15.  See  People  y.  MacWilliams,  91 
App.  Div.  (N.  Y.)  176,  86  N.  Y.  Supp. 
357;  Euggles  v.  State,  ISO  Md.  553, 
87  Atl.  1080;  People  v.  Schneider,  139 
Mich.  673,  103  N.  W.  172,  13  Det. 
L.  JSr.  32,  69  L.  R.  A.  345,  5  Ajin.  Cas. 
790. 

The  Massachusetts  Act  forbidding 
the  operation  of  an .  automobile .  by,  a 
person  without  a  license  permits  an 
unlicensed  person  to  operate  an  au- 
tomobile with  a  -licensed  chauffeur. 
The  statute  was  intended  to  provide 
an  opportunity  for  persons  to  learn 
to  use  an  automobile  by  running  it 
under  the  supervision  of  a  licensed 
person  and  thus  acquire  skill  by  prac- 
tice, i  Bourne  V.  Whitnjfn,  309  Maa^. 
155,  95  N.  E.  404,  35  L.  R.  A.  (N".  S,) 
701. 

Purpose  of  re-registration.— "  The 
manifest  purpose  of  requiring  i  regis- 
tration and  the  display  of  officia,l 
number  plates  is  (1)  to  accomplish 
in  advance  the  collection  of  the  li- 
cense or  registratioa  fee,  and  (2)  to 
furbish  a  means  of  identification  of 
the  -vehicle.  The  pre-eminent  pur- 
pose, however,  of  requiring  annual 
re-registration  and  annual  number 
plates  (which  is  the  requirement  in- 
volved in  the  case  at. bar)  is  to  accom- 
plish the  collection  of  the  annual  fee. 


Identification  is  not  aided  by  mere 
re-registration  or  by  a  change  of  num- 
bers or  plates."  State  v.  Gish,  168 
Iowa,  70,  150  N.  W.  37. 

16.  Knight  v.  Savannah  Elec.  Co., 
20  Qa., App. ..719,  93  S.  E.  17;  Greig 
V.  City  of  Merritt,  11  i)om.  Law  Rep. 
852,  854,  wherein  it  was  said:  "  I  do 
not  think,  however,  that  the  sole  or. 
indeed  the  principal  reason  in  the 
statute  for  requiring  registration  and 
licensing  of  motors  is  to  secure  rev- 
enue.., There  is,  I  think,  a  peculiar 
signiiicancp  jn  tlie  fact  thfljt  the  mo- 
tor must  be  registered.  To  secure  reg- 
istration under  sec.  H  the  applicant 
must  sign  an  application  form  which 
contains  full  particulars  a^  to  the 
make  of  the  car,  and  as  to  the  garage 
or  place  where  the  car  is  kept,  with 
the  name  in  fuU  of  the  owner,  the  ap- 
plicant. When  a  lipense  is  issued, 
sec.  25  of  the  Act  requires  that  the 
motor  shall  have  .attached  at  the  back 
the  number  of  the  license,  the  figures 
being  four  inches  in  height  and  dis- 
played in  a  [Conspicuous  place  at  the 
back.  And  now  by  a  more  stringent^ 
provision  of  the  amending  Act  of  1913 
a  specially  designed  number  plate 
must  be  displayed  on  the  front  and 
at  the  back  of  the  car.  The  object 
of  such   provisions  is  clearly  for  the 
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the  i-egistration  and  numbering  of  automobiles  ia  intimately  con- 
nected with  their  safe  operation  in  the  State.  Many  automobiles 
are  precisely  alike  in  external  appearance.  They  are  sometimes 
operated  by  thosb  whose  fa(?es  are  partially  concealed  and  whose 
identity  is  uncertain.  Those  operators  who  are  most  r«5kless  and 
indifferent  —  andi  those  are  the  ones  that  endanger  the  safety  of 
others  —  may  violate  the  law  with  impunity  unless  some  method 
is  adopted  by  which  they  or  their  automobiles  may  b6  identified.  A 
provision  in  a  law  for  registration  and  numbering  is  such  a  method. 
It  is  reasonable  to  believe  that,  when  he  knows  that  the  nmnher 
displayed  on  the  automobile  identifies'  the  vehicles,  fear  of  dis- 
covery and  punishment  will  lead  the  automobile  driver  to  observe 
the  requirements  of  the  law.^' 

Sec.  96.  General  power  to  require  registration  and  licensing. 

There  is  no  dispute  as  to  the  general  proposition  that  a  State, 
in  the  exercise  of  its  police  power,  has  the  power  to  require  the 
registration  of,  motor  vehicles  and  the  payment  by  owners  of  license 
fees.^*     This  power  the'  State  may  exercise  directly  through  the 

benefit   of  the   public.     In   the   event  17.  See    People    V.    Schneider,    139 

of  the  law  being  violated  the  offen-  Mich.  673,  103  N.  W.  172,  12  Det.  L. 

der  can  be  readily . identified  by  the  N.  32,  69  L.  R.  A.  345,  5  Ann.  Cas. 

number   on    his   car    and   brought   to  790. 

justice.     The  motor  car  whilst  not  an  18.  United     States. —  Hendrick     v. 

outlaw  on  the  highway  is  yet  with-  State  of  Maryland,  235  U.  S.  610,  35 

out  doubt  a  very  dangerous  machine/  S.    Ct.    140;    Kane   v.    State   of   New 

unless    under    very    careful    control.  Jersey,  342  U.  S.  160,  37  S.  Ct.  30. 

The    statute,   containing   as    it   does,  Alabama. — Matter    of    Bozeraan,    7 

some  drastic  provisions  affecting  one's  Ala.  App.  151;  61  So.  604,  63  So.  2*1  ■ 

common  law  rights  and  especially  so  Foshee  v.  State    (Ala.  AppO,  73  ho. 

in  the  matter  of  the  burden  of  proof,  085. 

is  clearly  framed  with  an  eye  to  the  California. — Ex  parte  Schuler,  167 

protection  of  the  public,  and  the  ques-  Oal.  38e,  139  Pac.  685. 

tion   of   revenue   is,   I   think,   merely  Conneciicut. — State  v.  Scheidler,  91 

incidental    in     the     Act."     See     also  Conn.  234,  99  Atl.  492. 

Hughes  V.  New  Hav«!n  Taxicab   Co.,  District  of  Colitmbia. — Mark  v.  Dis- 

87  Conn.  416,  87  Atl.  421.     See  also  trict  of  Columbia,  37  App.  D.  C.  563, 

section' 94.  ^7  L.  E.  A.   (N.  S.)   440. 
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means,  of .  a  statute  regulating  the  use  of  the  public  highways  by 
automobilists. ,   Or  the  State  may  delegate  certain  ppwers  in  this 


Florida.'— J&ckeon   v.   Neff,   64   Fla. 

aae,  60  Sp.  350.  , 

nUnoi^. — Christy  V.  Elliott,  216  111. 
31,  74  N.  E.  idSS,'  1  L.  R.  A.  .(N.  S.) 
215/3.  Ann.  Cas.  487,  108  Am,  St. 
Rep.  196;  Harfler's  Storage  &  Van 
Co.  V.  Chicago,  235. 111.  58,-85  N.  E. 
245;  Heartt  v.  Village  of  Downer's 
Grove,  278  111.  92,  115  N.  E.  869. 

Indiana. — Kersey  m-  Terre  Haute, 
161  Ind.  471,  «8  N.  E.   1027. 

Iowa. — ^State  v.  Gish,  168  Iowa,  70, 
150  N.  W.  37. 

Kentucky. — City  of  Henderson  v. 
Lockett,  157''Ky.  366,  163  S.  W,  199; 
City  of  Newport  v.  Merkel  Bros.  Co., 
156  Ky.  .580,  161  S.  W.  549;  Smith 
V.  Commonwealth,  175  Ky.  286,  194 
S.  W.  367.  "  It  is  conceded  that  it  is 
a  right  inherent  in  the  sovereignty 
of  the  State  to  regulate  the  use  of 
motor  vehicles  upon  the  roads  of  the 
State,  and  it  has  been  so  held  by 
many  courts.''  Smith  v.  Common- 
wealth, 175  Ky.  286,   194  S.  W.   367. 

Massachusetts. —  Commonwealth  v. 
Boyd,  188  Mass.  79,  74  N.  E.  255. 

Michigan. — People  v.  Schneider,  139 
Mich.  673,  103  N.  W.  173,  12  Det. 
Leg.  N.  32,  69  L.  R.  A.  845,  5  Ann. 
Cas.  790;  Vernor  v.  Secretary  of 
State,  179  Mich.  157,  146  N.  W.'338; 
Jasnowski  v.  Board  of  .Assessors  of 
City  of  Detroit,  191  Mich.  287,  157 
N.  W.  891. 

Mimnesota. — Park  v.  City  of  Duluth, 
134  Minn.  296,  159  N.  W.  627.  "It 
is  not  seriously  questioned  that  the 
legislature  might  impose  a  wheelage 
tax;  upon  vehicles.  We.  have  no  doubt 
that  it  might  do  so.  vT^he,  power  of 
the  legislature  to  tax  is  plenary.     It 


,  is  Bpt  dependent  on  any  constitutipnal 
grant.  The  power  to  tax  inheres  in 
the  State  as  an  attribute  of  sover- 
eignty, and  is  without  limit  except  as 
restricted  by  the  Constitution."  Park 
X.  City  of  Duluth,  134  Minn.  296,  15» 
N.  W.  627.  '  '"    ' 

Mississippi. — State  v.  Lawrence,  108 
Miss.  291,  66  So.   745. 

New  Jersey. — Unwin  v,  State,  73  N. 
J.  L.  .529,  64  Atl.  163,  aflfirmed  75  N. 
J.  t.  500,  68  Atl.  ilO. 

New  Meaeiob.-^ta,te  v.  Ingalls,  18. 
N.  Mex.  211,  135  Pac.  1177. 
rj  it^fiVi  Xork. — Pratt  Institute  ,v.  City 
of  New  York,  183  N.  Y.  151,  75  N.  E. 
IIM,,  5  Ann.  Cas.  198 ;  People  iV.  Mac- 
Williams,  91  N.  Y.  App.  Div.  176,  86 
N.  Y.  Suppl.  357;  People  esc  rel. 
Hainer  v.  Keeppr  of  Prison,  121  App. 
Div.  645,  106  N.  Y.  Suppl.  314,  af- 
firmed 190  N.  Y.  315,  83  N.  E.  44; 
Bu/falo  v.,  Lewis,.  123  App.  Div.  133, 
108  N.  Y.  Suppl.  450,  affiriped  192 
N.  Y.  198,  84  N.  E.  809;  People  v. 
Schoepfiin,  ,78  Misc.  62,  157  N.  Y". 
Suppl.   675. 

Qklahoma. — Ex  parte  Shaw,  157 
Pac.  900;  Ex.pa/rte  Mayes,  167  Pac. 
749. 

Pennsylvania.  —  Commonwealth  v. 
Depsmore,  29  Pa.  Co.  Ct.  217,;  Com- 
monwealth v.  Hawkins,  14  Pa.  Dist. 
Rep.  592;  Matter  of  Automobile  Acts, 
15  Pa.  Dist.  Rep.  83. 

South  Carolina. — Lillard  v.  Melton. 
103  S.  Car.  10,  87  S.  E.  .421., 

South  Dakota. — In  ■  re  Hoflert,  34 
S.  Dak,  271,  14^  N.  W.  20,  52  L;  R. 
A.    (N.  S.)    949.  ,  ,  ,        , 

Texas. — Ex  parte  Parr  (Tex.  Or.), 
20O  S.  W.  404;  Atkins  v.  State  High- 
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respect  to  municipal  divisiioiis  of  the  iState,  who  may  thereby  be 
authorized  to  pass  suitable  regulations  for  the  registration  and 
licensing  of  motor  yehiqles.'^^^ 

-After  a  delegation  of  the  power  to  a  municipality,  it  may  resume 
its  control  over  the  subject  by  abrogating  the  authority  of  the 
municipality.^"  Coustitutional  provisions,  howevjer,  naay  override 
the  legislative  authority,  so  that  it  cannot  dBprive  a  municipal  cor- 
poration of  the  power  of  licensing  vehicles  or  otherwise  regulating 
their  use  within  the  municipality.^^ 

The  taxing  and  licensing  power  of  the  State  or  municipal  divi- 
sions thereof  is  limited,  so  far  as  vehicles,  in  the  military  service 
of  the  United  States  are  concerned;  but  the  fact  that  one  is  en- 
gaged in  running  auto  busses  between  a  military:  camp  and  a 
nearby  city  does  not  necessarily  absolve  him, from  the  duty  of  ac- 
quiring a  license  under  a  State  law  and  paying  the  license  fee  on 
vehicles  used  for  the  purpose.^^  ,,  , 

Sec.  97.  Power  of  municipal  corporations  —  in  general. 

The  registration  and  licensing  of  motor  vehicles  is  primarily 
within  the  control  of  the  Leigislature,^^  and  the  only  power  lodged 
in  municipal  divisions  i&  siich  as  has  been  delegated  by  the  Legis- 
lature to  the  municipalities.^* 

The  right  of  a  city  to  levy  a  license  fee  upon  automobiles  can 
be  received  only  from  the  legislature,  and  must  be  exercised  with- 
in the  limits  of  the  power  conferred. ^^    By  virtue  of  some  statutory 

way   Dppt.     (Civ.   App.),   201    S.   W.  22.  Ex  parte  Marshall    (Fla.),   77 

326.      ,    ,  So.   969. 

Washington. — City     of     Seattle    v.  23.  Section  96. 

King,   74   Wa,sh.   277,   133  Pac,   442;  24.  pity  of  Mobile  v.  Gentry, ,  170 

State  V.   Collins,   94  Wash.   ?10,   163  Ala.  234,  54  So.  488;   Heartt  v.  Vil- 

Pac^.556.                      I  !       •  lag:^  ofDowjier's  Grove,  27i8  111.  92, 

19.  See    sections    97-100.  115"N.,  E.  869;   Park  v.  City  of  Du- 

20.  Section  99.                               ,.  luth,  134  Minn.  286,  159  N.  W.  627. 

21.  People  V.  MeGraw,  184  Mich.  ,  25.  City  of  Mobile  v.  Gentry,  170 
333,  15P  N.  W.  83'">  ,                          ,  Ala.  334,  54  So.  488:  Ea;  parte  Smith, 
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provisions,  a  city  is  expressly  authorized  to  license  vehicles.^  And 
under  general  laws  and  special  charter  provisions  giving  munici- 
palities control  and  regulation  of  the  streets,  it  may  be  stated  as  a 
general  rule,  that,  unless  the  power  over  the  registration  and  licens- 
ing of  motor  vehicles  is  expressly  excluded,  municipal  corporations 
will  have  such  pow^r.^'  Moreover,  it  is  held  that  a,  general  au- 
thority to  regulate  vehicles  on  the  municipal  streets  may  be  suffici- 
ent basis  to  justify  an  ordinance  requiring  the  licensing  of  motol- 
vehicles  and  the  payment  of  license  fees.^'  Thus,  an  act  which 
empowered  a  certain  city  to  "  regulate  and  license  all  ears,  wagons,, 
drays,  coaches,  omnibuses,  and  every  description  of  carriages,"" 
has  been  held  to  authorize  the  city  to  impose  a  license  on  automo- 
biles, notwithstanding  they  were  unknown  when  the  act  was- 
passed. ^^  And,  under  a  statute  authorizing  cities  ''  To  regulate  and 
license  the  use  of  carts,  drays,  wagons,  coaches,  omnibuses,  and 
every  description  of  carriages  and  vehicles  kept  for  hire  and  to- 
license  and  regulate  the  use  of  the  streets  of  the  town  or  city  by 
persons  who  use  vehicles  or  solicit  or  transact  business  tliereonj''  it 
was  held  that  a  city  may  by  ordinance  levy  a  license  upon  auto- 
mobiles.^" So,  too,  a  statyte  authorizing  cities  to  grant  licenses  for 
lawful  purposes  and  to  ij^  the  amount  to  be  paid  therefor,  ha,s  beeo 
held  sufficient  authority  for  an  ordinance  licensing  vehicles„fpr 
hire.'i  : 

33  Cal.  App.  161,  164  Pac.  618;   City  627;    Kellaher   v.    Portland,   57   Oreg. 

of  Newport  v.  Merkel  Bros.  Co.,  156  575,   112   Pac.    1076;    Ex  parte  Parr 

Ky.  580,  161  S.  W.  549;  City  of  Hen-  (Tex.  Cr.),  200  S.  \V.  404. 

(lerson  r.  Lockett,   157  Ky.  366,   163  28.  People  v.  Schneider,  139  Mich. 

R.  W.  199.  673,  103  N.  W.  172,  12  Det.  Leg.  N. 

26.  Hardei;'s  Storage  &  Van  Co.  y.  32,  69  L.  E.  A.  345,  5  Ann.  Gas.  790. 
Chicago,  235  111.  58,  85  N.  E.  245;  29.  Commonwealth  v.  Hawkins,  14 
Ayres  v.  City  of  Chicago,  239  111.  237,  Pa.  Dist.'  Eep.  593.  Cotnpare  Wash- 
87  ST.  E.  1073.  ington  Elec.   Vehicle   Traonsp.   Co.    v, 

27.  Ayres  v.  City  of  Chicago,  235  District  of  Columbia,  19  App.  D.  C. 
111.    237,   87   N.    E.    1073;    People   v.  462. 

Schneider,  139  Mich.  673,'  103  N.  W.  30.  City  of  Mobile  v.   Gentry,   170 

172,  12  Det.  I.^g.  N.  32,  69  L.  R.  A.  Ala.  234,  54  So.  488. 

345,  5  Ann.  Gas.   790;   Park  v.  City  31.  Seattle  v.  King,  74  Wash.  277, 

of  Duluth,  134  Minn.  296,  159  N.  W.  133    Pac.    442.      Sec    sections    138-142 
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Sec.  98.  Power  of  municipal  corporations — licensing*  power 
annulled  by  State. 

The  Legislature  having  the  control  of  the  licensing  of  motor  ve- 
hicles throughout  the  State,'^  may  delegate  such  power  to  munici- 
palities or  it  may  reserve  it  to  itself.  Or,  having  once  delegated 
such  authority;  its  control  over  the  subject  is  nob  exhausted,  and  it 
may  resume  its  authority  by  abrogating  the  power  theretofore 
granted  to  municipal  officials.^^  Thus,  in  some  States  it  is  provided 
by  statute  that  municipal  corporations  shall  not  pass  regulations  for 
the  licensing  of  motor  vehicles.^*  Or  the  right  to  pass  regulations 
may  be  subject  to  limitations.^^  The  Legislature  may  provide  that 
the  owner  of  vehicles  shall  display  thereon  no  number  plate  other 
tban  the  one  issued  by  the  State  officials.^"  As  a  general  proposi- 
tion, the  State  statutes  give  the  authorities  of  municipal  divisions 
greater  power  over  vehicles  used  for  hirej  such  as  jitneys  and  taxi- 
cabs,  than  over  automobiles  and  business  cars.^'  Constitutional  pro- 
visions may  affect  the  power  of  the  Legislature.  For  example,  it 
has  been  held  that  a  provision  of  a  constitution  to  the  effect  that 
the  right  of  all  cities  to  the  reasonable  control  of  their  streets  is 
reserved  to  them,  precludes  a  statute  to  the  effect  that  local  authori- 
ties shall  have  no  power  to  pass  or  enforce  an  ordinance  requiring 
from  an  automobile  owner  or  chauffeur  any  license  or  permit  for 
the  use  of  streets.^' 

ae  to  power  of  municipalities  to  regu-  Cissna,  44  Wash.  397,  87  Pac.  481. 
late  vehicles  used  for  hire.  35.  Anderson  v.  Wentwortli   ( Fla. )  J 

32.  Section  96.  78   So;  265. 

33.  Ex  parte  Shaw  (Okla.),  157  36.  City  of  Chicago  v.  Francis.  »62 
Pac.  900;  Eob  parte  Phillips.  (Olcla.),  111.  331,  104  N.  E.  663;  City  of  St. 
167  Pac.  231.  Lonisv.  Williams,  335  Mo.  503,  139 

34.  Barrett  v.  New  York,  189  Fed.  8.  W.  34iO;  Br,a4;ier  v.  Philadelphia, 
a68;  City  of  Lincoln  v.  Dehner,  258  15  Pa.  Dist.  Rep.  14.  See  also  sec- 
Ill.  175,  108  N.  E.  991;  Hiler  v.  City  tion  134. 

of  Oxford,  112  Miss.  32,  72  So.  837 :  37.  Section  196, 

.BiB  parte  Shaw  (Okla.),  157  Pac.  900:  38.  People   v.    McGraw,    184   Mich. 

City  of  Muskogee  v.  Wilkins  (Okla.).  233,  150  N.  W.  836. 

175  Pae.  497:   Oitv  of  Bellingham  v. 
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Sec.  99.  Power  of  municipal  corporations  —  abrogation  of 
municipal  powers  by  subsequent  g'eneral  statute. 

It  is  evident  that  it  is  wiser  to  liave.  a  State  system,  for  the 
registration  and  licensing  of  motor  vehicles,  than  to  permit,  each 
separate  municipality  to  have  control  over  the  subject.  In;  recent 
jears  the  tendency  of  legislation  has  been  to  take  the  licensing 
power  from  municipalities  and  to  lodge  it  in  the  State  authorities. 
Hence,  though  municipalities  have  from  time  to  time  been  author,- 
ized  to  license  the  operation  of  motor  vehicles  within  their  terri- 
torial limits,  it  has  generally  been  held  that  a  State  statute  pre- 
scribing a  uniform  system  of  registration  and  licensing  throughout 
the  State  has  the  effect  of  repealing  the  powers  of  municipalities 
and  of  abrogating  all  local  regulations  theretofore  enacted,^^    Thp 


,  39.  Helena  y,  Dunlap,  102  Ajk.  131, 
143  S.  W.  138;  Pratt  Institute  v. 
City  of  IJew  York,  183  N.  Y.  151,  75 
N.  E.  1119,  5  Ann.  Cas.  198;  Buffalo 
V.  Lewis,  192  N.  Y.  193,  84  N.  E.  809; 
Frisbie  v.  City  of  Columbus,  ■SO  Ohio 
St.  686,  89  N.  E.  98.  See  also  Shreve- 
pori  V.  Stringfellow,  137  La.  552,  68 
So.  951;  Heartt  v.  Village  of  Down- 
«r's  Grove,  278  111.  92,  115  N.  E.  869; 
Bo!  pwrte  Phillips  (Okla.),  167  Pac. 
221. 

Pennsylvania. —  In  Commonwealth 
V.  Hawkins,  14  Pa.  Dist.  Rep.  '  592, 
the  court  upheld  the  validity  of  .an 
ordinance  (passed  by  the  city  of 
Pittsburg  under  the  power  conferred 
by  the  special  Act  of  April  1,  1886 
[P.  L.  565,  sec.  71],  to  regulate  and 
license  every  description  of  carriages) 
■which  makes  it  unlawful  for  any  per- 
son to  operate,  or  cause  to  be  oper- 
ated, upon  the  streets  of  the  city,  an 
automobile,  motor  vehicle,  or  other 
conveyance  or  wagon,  the  ^  motive 
power  of  which  shall  be  electricity, 
steam,  gasoline,  or  any  source  of  en- 


ergy other  than  human  and  animal 
power,  except  upon  tne  conditions, 
inter  alia,  of  the  payment  by  the 
owner  of  an  annual  license  fee  of  six 
dollars  if  the  vehicle  is ;  intended  f 
carry  one  or  two  persons,  and  a  fee 
of  ten  dollars  if  intended  to  carry 
more  than  two  persons.  The  court 
said  that  the  license  imposed  was  not 
unreasonable,  and  was  uniform  upon 
different  kinds  of  the  several  classes 
of  vehicles  named ;  and  that  was  all 
the  law  required  in  that  respect.  ^ 

The  power  conferred  upon  the  city 
of  Pittsburg,  Pennsylvania,  by  tlie 
special  Act  of  April  1,  1868  (P.  L. 
565),  to  impose  a  license  upon  auto- 
mobiles used  in-  the  city  streets"  was 
not  repealed  by  the  Act  of  April  2.3, 
1903  (P.  L.  268),  regulating  the  use 
of  automobiles  throughout  the  State, 
as  the  later  act  contains  no  repeal- 
ing clause,  and  by  the  provision  of 
the  seventh  section,  to  the  effect  that 
the  amount  of  license  presuribed  -  by 
the  lact  shall  not  apply  to  any  city 
or    other   municipality   in   which   the 
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result  reached  may  be  thaught  to  be  contrary  to  the  canon  of  con- 
struction that  ageaeotal  act  does  not  impliedly  repeal  a  local  or 
special  act ;  but  this  rule  of  construction  does  not  generally  apply 
when'  it  is  evident  that  the  general  act  was  intended  to  cover  the 
entire  subject.  Where  a  later  act  covers  the  whole  subject  of 
earlier  acts  and  embraces  new  provisions,  and  the  act  plainly  shows 
that  it  was  intended,  not  only  as  a  substitute  for  the  earlier  acts, 
but  to  cover  the  whole  subject  then  considered  by  the  Legislature 
and  to  prescribe  the  only  rjiles  in  respect  thereto,  it  will  operate  as 
a  repeal  of  all  former  statutes  relating  to  such  subject  matter,  even 
if  the  former  acts  are  not  in  all  respects  repugnant  to  the  new  act.**^ 
In  some  jurisdictions,  the  repeal  of  the  State  law  will  not  have 
the  effect  of  reviving  the  municipal  regulation  on  the  subject.^^ 

Sec.  loo.  Power  of  municipal  corporations  —  territorial  ap- 
plication of  ordinance. 

The  powers  of  municipalities,  as  a  general  rule,  extend  only  with- 


authorities  have  imposed  a  license  fee 
for  the  same  purpose,  indicates  an 
intention  to  preserve  to  the  munici- 
palities any  authority  previously  con- 
ferred upon  them  authorizing  the 
licensing  of  vehicles.  Commonwealth 
V.  Hawkins,  14  Pa.  Dist.  Rep.  592. 

40.  Pratt  Institute  v.  City  of  New 
York,  183  N.  Y.  151,  75  N.  E.  1119, 
5  Ann.  Cas.  198. 

In  Illinois  it  was  held  that;  though 
the  object  of  a  statute  was  to  take 
the  subject  of  the  regulation  of  the 
speed  and  operation  of  automobiles 
out  of  the  hands  of  the  local  author- 
ities and  to  pass  a  law  of  general  and 
uniform  regulation  applicable  alike  to 
all  municipalities  of  the  State  and  its 
effect  was  to  abrogate  all  municipal 
ordinances  designated  to  regulate  the 
use  of  motor  vehicles  passed  prior  to 
the  time  such  law  went  into  force  and 
to  deprive  suoli  municipalities  of  the 


power  to  pass  such  regulating  ordi- 
nances in  the  future,  yet  a  Wheel 
Tax  Ordinance,  imposing ,  a  tax  upon 
different  kinds  of  vehicles,  including 
automobiles,  is  within  the  power  of 
a  municipality  to  subsequently  pass 
where  by  statute  power  is  conferred 
upon  "  The  city  counsel  in  cities,  and 
president  and  board  of  trustees  in 
villages  .      to   direct,    license, 

and  control  all  wagons  and  other  ve- 
hicles, conveying  loads  within  pa.e 
city,  or  any  particular  class  of  such 
wagons,  and  other  vehicles,  aiid  pre- 
scribe the  width  and  tire  of  the  same, 
the  license  fee,  when  collected,  to  be 
kept  as  a  separate  fund  and  used 
only  for  paying  the  cost  and  expense 
of  street  or  alley  improvement  or  re- 
pair." Ayres  v.  City  of  Chicago,  23!> 
111.  237,  87  N.  E.  1073. 

41.  Frisbie  V.  City  of  Columbus,  80 
Ohio  St.  686,  89  N.  E.  92. 
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in  their  territorial  limits.  Thus,  where  a  statute  provided,  that  any 
person  desiring  to,  operate  an  automobile  in  a  city  must  procure 
a  license  from  the  license  commissioner  thereof,  and  if  he  desired 
to  operate  it  in  the  county  outside  the  city  limits  he  should  procure 
a  license  from  the  county  clerk  of  such  county,  it,  was  held  that 
the  owner  of  an  automobile  was  required  to  take  out  a  license  in 
each  and  every  county  over  the  roads  of  which  he  desired  to  oper- 
ate his  auftomobile.*^  One  carrying  passengers  for  hire,  though 
procuring  a  license  in  the  city  where  its  principal  business  is  con- 
ducted, may  be  required  to  take  out  a  licensfiii  under  the  regula- 
tions of  other  cities  through,  which  he  may  transport  passengers.*' 
Considerable  diiEculty  may  be  experienced  relative  to  the  powers  of 
municipalities  over  vehicles  traveling  between  points  within  the 
city  and  points  outside  of  its  boundaries.  In  one  State,  it  has 
been  held  that  a  licensing  r^iilation  applies  to  motor  vehicles 
using  the  municipal  streets'  for  travel  between  points  within  and 
points  without  its  limits.**  But  in  another  Stalie,  the  application 
of  a  regulatiop  in  suph  cases  has,  been  ^denied.''^  Where  one  is 
engaged  in  carrying  passengers  between  two  points  both  outside  of 
a  city,  though  the  course  of  travel  passes  through  the  city,  it  has 
heen  held  that  his  acts  do  not  constitute  a  "  business  transacted  and 
carried  on  in  such  city,"  within  the  meaning  of  a  statute'  permitting 
the  city  to  license  such  business ;  and  the  fact  that  he  may  incident- 
ally stop  in  the  city  does  not  change  the  situation.'** 

42.  state    v.    Cobb,    113 1  'i/i.q.    App.  the  ordiuance,  is  that  of  transporting 
156,  87  S.  W.  551.  passengers  for  hire,  not  in  the  city, 

43.  Opdyke    v.    City    of    Anniston  but   between   termini   both   of   whicli 
(Ala.  App.),  78  So.  634.  are    outside    thereof,    incidental    to, 

44.  City  of  Carterville  v.  Blystone,  connected    with,    and    as    a    part    of 
160  Mo.  App.  191,  141  S.  W.  TOl.  which  a  number  of  facts  other  than 

46.  McDonald  v.  City  of  Paragould,  transportation,     such     as     soliciting 

120  Ark.  236,  179  S,  W.  335.  business,   taking  on   and   discharging 

46.  Ecu  parte  Smith,   33   Cal.  App.  passengers,  collecting  fares,  and  car- 

161,    164   Pac.    618,   wherein   it   was  ing  for  their  welfare  enroute,  are  nec- 

said:      "The   business   conducted   by  essary  to  be  performed.     Tl^e  trans - 

petitioner,  as  alleged  in  violation  of  portation  of  the  passengers  over  any 
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Sec.  101.  Constitutionality  of  regulations  —  in  general. 

Kegulations  relative  to  the  registration  and  licensing  of  motor  ve- 
hicles must  be  iii  accord  with  the  State  and  Federal  constitutioAs, 
whether  the  regulation  is  one  enacted  by  the  Legislature  of  the 
State  or  by  a  municipal  body.*''  But,  except  in  peculiar  instances 
or  under  unusual  constitutional  requirements,  the  regulations  have 
generally  been  sustained.**  Tor  example,  the  requirement  that  a 
number  plate  shall  be  attached  to  the  machine  so  as, to  identify  it, 
does  not  violate  the  constitiiiional  guarantee  against  uiireasonable 
searches  or  the  pi*ovision  that  no  person  shall  be  compelled  to  be  a 
witness  against  himself  or  deprived  of  his  liberty  or  property  with- 
out due  process  of  law.*',  A  statute  providing  that  the  "license 
tax  "  imjwsed  shall  be  paid  to  the  "  tax  collector  "  of  the  county. 


particular  part  of  the  public  liighway 
is  one- of  the  .incidents  of  the  busi- 
ness, but  it  no  more  constitutes  the 
business  than  does  the  collection  of 
their  fares.  Hence  it  cannot  be  said 
that  the  carrying  of  passengers  for 
hire  from  Los  Angeles  to  Bakersfield 
by  means  of  a  motor  vehicle  operated 
over  the  public  highway,  a  part,  of 
-vvhjoh  extends  through  Xropico,  where 
no  stops  are  made,  nor  any  of  the 
incidental  acts  of  such  transportation 
performed  other  than  traveling  along 
the  streets,  constitutes  a  business 
"  transacted  and  carried  on  in  suqh 
city."  Adopting  the  eontrar}  view 
urged  by  respondent,  the  conclusion 
must  logically  follow  that  a  physi- 
cian, grocer,  plumber,  indeed,  every 
one  engaged  in  a  professional  calling 
or  business  in  one  city,  having  occa- 
sion to  make  a  professional  call  or 
deliver  goods  to  a  purchaser,  to  do 
which  required  him  to  travel  upon 
the  '  highways  through  other,  cities, 
could  under  a  like  provision  of  thp 
ordinance  to  that  here  involved  ,be 
subjected  to  a  tax  in  the  guise  of  a 


license  levied  upon  the  tlieory  that 
such  use  of  tlie  streets  constituted  a 
business  transacted  and  carried  on  in 
the  different  cities  through  which  he 
passed.  While  the  use  of  the  streets 
may  be  regulated,  the  city  has  no 
power  to  convert  them  into  toll  roads, 
and  thus  exact  tribute  ,  from  those 
who  in  the  conduct  of  business  else- 
where have  occasion  to  use  them 
solely  as  highways." 

47.  Pointing  out  colistitutional  pro- 
vision violated. — Where  it  was  at- 
tempted to  question  the  constitution- 
ality of  the  Missouri  Automobile  Act 
of  1903,  which  required  a  license  on 
the  part  of  persons  desiring  to  oper- 
ate au  automobile,  the ,  court  declined 
to  consider  the  question,  because 
neither  the  article  .nor  the  section 
of  the  constitution  claimed  to  have 
been  violated  was  poin<;ed  out  or  re- 
ferred to  in  ihe  defendant's  motion.s 
or  briefs.-  State  v.  Cobb,  113  .Mo. 
App.  156,  87. S.  W-  3j1- 

48.  Section   97. 

49.  People  v.  Schneider,  139  Mich. 
673,  103  N.  W.  172,  1,2  Det.  L.  N.  32, 
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is  not  in  conflict  with  a  eonstitution^l  provision  to  the  effect  tha-t 
the  county  judge  shall  issue  all  licenses  required  by  law  to  be  is- 
sued in  the  county.^"  But,  under  a ,  constitutional  provision  for- 
bidding the  imposition  of  ta^es  on  counties  or  the  inhabitants  j;here- 
of  for  county  purposes,  the  Legislature  cannot  enact  a  law  ina- 
posing  certain  taxes  in  the  form  of  license  fees  on  the  owners  of 
motor  vehicles  and  distributing  part  of  $uch  moneys  to  the  road 
fund  of  the  Several  counties.^^  But,  v?hen  the  license  fee  is  not  a 
tax,  but  merely  a  regulatory  requiremenj;  under  the  police  power, 

there  is,  no  objection  to  a  division  of  the  fees  among  municipali- 
tie8.52 

Sec.  102.  Constitutionality  of  regulations  —  title. 

Constitutions  in  most  States  contain  provisons  respecting  the 
titles  of  proposed  laws,  and  an  act  which  is  hot  properly  entitled  is 
void.  Thus,  it  is  sometimes  required  that  acts  shall  contain  but 
one  subject  and  that  shall  be  expressed  in  the  title.^^    But.  an  act 


«9  L.  R.  A.  345,  5  Ann.  Gas.  790; 
People  V.  MacWilliams,  91  N.  Y. 
App.  Div.  176,  86  N:  Y.  Suppl.   357. 

50.  Jackson  v.  NeflF,  64  Fla.  336, 
60  So.  350. 

51.  Eoo  parte  Schuter,  167  Cal.  282, 
139  Pac.  685,  wherein  it  was  said: 
"  The  Motor  Vehicle  Act  imposes  a 
tax  upon  the  inhabitants  and  prop- 
erty in  every  cpulity  and  city  and 
county  in  the  State  for  the  purpose, 
among  others,  of  creating  a  fund,  one- 
half  of  which,  less  expenses  of  ad- 
ministration, shall  be  paid  into  the 
road  funds  of  the  counties  presum- 
ably for  use  upon  the  public  roads 
under  county  supervision.  It  has 
been  held  that  license  taxes  for 
county  purposes  are  within  the  in- 
hibitions oif  the  section  of  the  Con- 
stitution last  cited,  and  that  the 
whole    subject   of   county    taxes   has 


been    delegated   to   the   local   author- 
ities.'' 

52.  Em  parte  Shaw  (Okla.),  157 
Pac.  900. 

53.  See  People  v.  Sargent,  254  111. 
514,  98  N.  E.  959. 

Defective  title  of  Act. —  See  Com- 
monwealth V.  Densmore,  13  Pa.  Dist. 
Eep.  639,  29  Pa.  Co.  Ct  Rep.  317, 
holding  that  the  provisions  of  the 
Pennsylvania  Act,  April  23,  1903  (P. 
L.  368),  requiring  the  owners  of  au- 
tomobiles to  take  out  license,  was  so 
uncertain  that  a  conviction  for  the 
violation  could  not  be  sustained  in 
view  of  the  fact  that  there  is  noth- 
ing in  the  act  as  to  what  the  license 
shall  contain,  and  that  the  title  of 
the  act  refers  to  tlie  licensing  of 
"  operators  "  and  not  "  owners  "  of 
automobiles.  See  also  7m.  re  Automo- 
bile Acts,  15  Pa.  Dist.  Rep.  83. 
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for  the  regulation  of  motor  vehicles  and  entitled  in  that  manner,  is 
not  invalid  because  it  also  provides  for  the  disposition  of  license 
fees  received  under  the  statut^."*  Constitutional  provisions  relative 
to  the  entitling  of  acts,  do  not  generally  apply  to  municipal  or- 
dinances.^^ 

Sec.  103.  Constitutionality    of    regulations  —  interference 
with  interstate  commerce. 

So  long  as  there  is  no  national  legislation  relative  to  the  regis- 


54.  Smith  v.  Oommonwealth,.  175 
Ky.  ase,  194  S.  W.  367 ;  Jasnowski  v. 
Board  of  Assessors  of  City  of  De- 
troit, 191  Mich.  387,  157  N.  W.  891; 
Commonwealth  ex  rel.  Bell  v.  Powell, 
249  Pa.  St.  144,  94  Atl.  746.  "Be- 
cause subsection  14  and  section  37 
provide  for  the  payment  of  the  li- 
cense fees  into  the  State  road  fund 
and  the  title  of  the  act  provides  only 
for  the  regulations,  licensing,  and 
governing  the  use  of  motor  vehicles, 
it  is  ■  insisted  that  the  title  of  the 
act  is  only  broad  enough  to  justify 
an  act  strictly  for  the  regulation  of 
motor  vehicles  and  that  the  payment 
of  the  license  fees  into  the  State  road 
fund  is  the  setting  apart  of  the  fees 
ior  a  revenue  purpose — that  is,  the 
improvement  of  the  public  liiglivvays 
— and  for  that  reason  the  act  relates 
to  two  subjects  and  therefore  is  void. 
Without,  at  this  point,  entering  into 
any  discussion  as  to  whether  the  stat- 
ute is  one  enacted  in  the  exercise  of 
the  police  power  or  is  really  a  statute 
enacted  for  revenue  purposes,  only, 
under  the  guise  of  an  exercise  of  the 
police  power,  it  will  be  first  deter- 
mined whether  the  statute,  in  aiiy  of 
its  provisions,  is  contrary  to  section 
51  of  the  Coristitutiori,  and  the  other 
■questions  involved  will  be  hereafter 
adverted  to.     The  use  of  motor  vehi- 


cles consists  in  driving  them  upon  the 
highways  of  the  State.  No  other  use 
is  contemplated  for  such  vehicles.  Jo 
"  license  "  necessarily  means  to  grant 
a  privilege  wbich  is  otherwise  witli- 
hfeld.  To  license  a  vehicle  must  be 
either  to  grant  the  privilege  of  its 
ownership  or  its  use.  The  title  of 
the  act  contemplates  licensing  the 
use  of  them,  or  else  the  expression  in 
it  to  "govern  the  use  of  motor  Vehi- 
cles "  would  be  without  signification 
or  meaning.  Hence  the  patent  mean- 
ing of  the  title  is  to  regulate,  permit, 
and  govern  the  use  of  motor  vehicles 
upon  the  roads.  Such  a  title  relates 
to  only  one  subject.  To  the  ordinary 
mind,  to  license  the  privilege  of  using 
property,  in  a  certain  way,  contem- 
plates the  exacting  of  fees  or  a  tax 
for  such  privilege.  The  general  rule 
often  declared  in  determining  whether 
a  legislative  act  is  invalid  under  the 
provisions  of  section  51  of  the  Con- 
stitution is,  if  all  the  provisions  of 
an  act  relate  to  the  same  subject,  are 
naturally  connected,  and  are  not  for- 
eign to  the  subject  expressed  in  the 
title,  it  is  sufflcienti"  8mith  v.  Com- 
monwealth, 175  Ky.  286,  194  S.  W. 
367. 

5S.  Boo  parte  Pa.TT   (Tex.  Cr.),  300 
S:  W.  404. 


126 


The  Law  of  Automobiles. 


tering  and;  licensing  df  motor  vehicles,  a  State  statute  on  the  sub- 
ject is  not  contrary  to  the  commerce  clause  of  tlie  Federal  consti- 
tution, although  -vphicles  engaged  in.  interstate  commerce  may  be. 
more  or  less  affected  tiiereby.^^:  A  State  has  the  power  to  enact 
a  motor  vehicle  law  which  will  impose  a  license  fee  on  non-resi- 
dents who  may  use  the  highways  of  such  State."^ 

Sec.  104.  Constitutionality  of  regulations  —  prohibition  of 
use  of  highways  until  registration. 

Where  the  State  has  e.i^acted  a  registration  svstem  for  motor 


56.  Hendrick  V.  Maryland,  335  U.  S. 
610,  622,,  35.  S.  Ct.  140,  wherein  it 
was  said:  "The  movement  of  motor 
vehicles  over  the  highways  is  at- 
tended by  constant  •  and  serious  dan- 
gers to  the  public,  and  is  also  ab- 
normally destructive  to  the  ways 
themselves.  Their  success  depends  on 
good  roads,  the  construction  and 
maintenance  of  which  are  exceedingly 
expensive;  and  in  recent  years  in- 
sistent demands  have  been  made  upon 
the  States  for  better  facilities,  espe- 
cially by  the  ever-increasing,  number 
of  tnose  who  own  such  vehicles.  As 
is  well-known,  in  order  to  meet  this 
demand  and  accommodate  the  grow- 
ing traffic  the  State  of  Maryland  has 
built  and  is  maintaining  a  system  of 
improved  roadways.  Primarily  for 
the  enforcement  of  good  order,  and 
the  protection  of  those  within  its  own 
jurisdiction  the  State  put  into  effect 
the  above-described  general  regula- 
tions, including  requirements  for  reg- 
istration and  licenses.  A  further  evi- 
dent purpose  was  to  secure  some  com- 
pensation for  the  use  of  facilities 
provided  at  great  cost  from  the  class 
for  whose  needs  they  are  essential 
and  whose  operations  over  them  are 


peculiarly  injurious.  ,  In  the  absence 
of  national  legislation  covering  the 
subject  a  State,  may  rightfully  pre- 
scribe uniform  regulations  necessary 
for  public  safety  and  order  in  re- 
spect to  the  operation  upon  its  high- 
ways of  all  motor  .vehicles  —  those 
moving  in  interstate  commerce  as 
well  as  others.  And  to  this  end  it 
may  require  the  registration  of  such 
vehicles  and  the  licensjng  of  their 
drivers,  charging  therefor  reasonable 
fees  graduated  according  to  the  horse- 
power of  the  engines  —  a  practical 
measure  of  size,  speed,  and  difficulty 
of  control.  This  is  but  an  exercise 
of  the  police  power  uniformly  recog- 
nize^d  as  belonging  to  the  States  and 
esential  to  the  preservation  of  the 
health,  sa.fety  and  comfort  of  their 
citizens;  and  it  does  not  constitute 
a  direct  and  material  burden  on  in- 
terstate commerce.  The  reasonable- 
ness of  the  State's  action  is  always 
subject  to  inquiry  in  so  far  as  it  ef- 
fects interstate  commerce,  and,  in  that 
regard  it  is  likewise  subordinate  to 
the  will  of  Congress." 

57.  Kane  v.   State  of  New  Jersey, 
348  U.  S.  160,  37  S.  Ct.  30. 
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vehicles,  it  may  properly  enact  that  nOiperson  shall  drive  a  motor 
vehicle  upon  the  public  highways  without :  having  the  same  prop- 
erly registered.^*  But  where'the  owner  of  an  automobile  has  duly 
registered  the  same  but,  on  account  of  the  failure  of  the  State  au- 
thorities has  not  received  a  number  plate,  it  has  been  held  that  he 
can  operate  the  machine  under  the  plates  for  the  previous  year.^* 


58.  See  Matter  of  Automobile  Acts, 
15  Pa.  Dist.  Rep.  83. 

59.  State  v.  Gish,  168  Iowa,  70, 
150  N.  W.  37,  wherein  it  was  said: 
"  Taking  the  entire  legislative  act 
now  under  consideration,  it  is  mani- 
festly a  regulation  of  the  use  of  motor 
vehicles  and  not  an  attempted  pro- 
hibition thereof.  It  ought  therefore 
to  be  construed  consistently  with  its 
character  in  that  regard.  The  gist^ 
of  the  -violation,  therefore,  must  be, 
not  the  mere  use  of  the  motor  vehi- 
cle by  the  owner,  but  the  failure  of 
the  owner  to  perform  the  statutory 
duties  laid  upon  him  as  conditions 
precedent  to  its  use.  In  order  that 
the  owner  may  be  constitutionally 
precluded  from  the  use  of  his  vehicle, 
he  must  himself  be  found  jn  jlefault 
in  the  performance  of  some  sts-tutory 
duty  imposed  upon  him  as  a  condi- 
tion precedent  to  its  use.  To  compel 
the  owner  to  desist  from  the  use  of 
his  vehicle  for  an  indefinite  length  of 
time  because  of  the  inability  of  the 
official  machinery  of  the  State  to  fur- 
nish him  the  number  plates,  as  con- 
templated by  the  statute,  would,  of 
itself,  amount  to  a  very  practical 
penalty,  which  might  operate  more 
sei^iously  upon  him  than  the  maxi- 
mum fine  imposed  by  the  statute.  If 
the  legislature  is  without  power  to 
impose  upon  him  a  direct  penalty  for 


the  mere  default  or  failure  of  an- 
other, the  statute  ought  not  to  be 
construed  so  as  to  impose  an  indirect 
penalty  upon  him  under  the  same 
circumstances  and  without  any  de- 
fault on  his  own  part.  The  owner's 
right  to  the  use  of  his  vehicle  after 
complying  with  the  statutory  duties 
imposed  upon  him  is  a  substantial 
property  right.  It.  is  common  knowl- 
edge, that  the  daily  busijiess  of  thou- 
sands of  p^ple  in  the  State  is  de- 
pendent upon  the  daily  -use  of  such 
vehicles.  It  is.  a  matter  of  public 
notoriety,  also,  that  the  ,  machinery 
provided  by  the  State  for  the  fur- 
nishing of  number  plates  has  some- 
times proved  inadequate  to  meet 
the  demands  upon  it,  and  that  the 
Secretary  of  State,  without  fault  on 
his  own  part,  has  been  unable  some- 
times to  furnish  number  plates  to 
those  entitled  to  them  without  long 
delay.  The  construction  of  the  stat- 
ute which  is,  contended  for  by  the 
State  would  require  many  thousands 
of  vehicles  to  stajad,  unused  waiting 
for  some  belatesd  fa,ctory  to  perform 
its  broken  contract  with  the  Secre- 
tary of  State.  These  considerations 
should  not  be  overlooked  in  ascer- 
taining the  legislative  intent,  because 
these  are  conditions  which  arise  nat- 
urally out  of  the  practical  operation 
of  the  law." 
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Sec.  105.  Constitutionality  of  regulations  —  license  fees  be- 
yond cost  of  registration. 

The  courts  are  not  in  agrepment  ds  to  the  effect  of  iixing  the 
license  fees  at  a  sum  greater  tiian  is  necessary  for  the  supervisiou 
of  motor  vehicles  and  the  enforcement  of  the  statute.  Where  the 
license,  fees  imposed  by  a  statute  are  greater  than  is  required  for  the 
enforcement  of  the  regulations  imposed  by  the  statute,  the  act  can- 
not always  be  construed  solely  as  a  police  regulation,  but  as  to  the 
excess  received  in  some  States,  the  statute  is  considered  as  a 
revenue  measure,""  and  its  validity  is  determined  according  to  the 
2'ules  which  apply  tp  revenue  acts,  an,d  not  by  those  rules  which 
apply  to  police  regulations.*^     Under  the  constitutions  of  some 


60.  Eo)  parte  Sehuler,  167  Cal.  283, 
139  Pac.  685.    See  also  section  94. 

61.  Ex  parte  Sehuler,  167  Gal.  382, 
139  Pac.  685;  Oity  of  Muskogee  v. 
Wilkins  (Okla.),  175  Pac.  497.  "The 
Attorney-General  contends  that,  be- 
cause a  police  measure  will  produce 
a  vast  amount  of  revenue  that  fact 
•cannot  affect  the  validity  of  the  act 
if  the  power  to  pass  either  a  police 
or  a  revenue  law  existed  at  the  time 
of  its  passage.  That  the  act  was 
passed,  in  part  at  least  as  a  police 
measure,  there  can  be  small  doubt. 
Its  title  characterizes  it  as  an  act 
■"  to  regulate  the  use  and  operation  of 
vehicles,'  and  many  of  its  provisions 
are  regulatory  in  their  nature.  That 
its  exactions  go  far  beyond  the  rea- 
sonable liipits  of  a  mere  police  meas- 
ure we  have  no  doubt.  It  must  be 
■conceded,  of  course,  that  the  term' 
'police  power'  is  a  very  broad  and 
flexible  one  and  that  the'  courts  are 
by  no  means  narrow  and  '  technical ' 
(as    the    common    expression    is)    in 

-their    d^nition    of   that    povVer,    but 
where    the    legislature     has    clearly 


transgressed  its  authority  and  has 
pKSsed  a  measure  for  purposes  not 
within  the  reasonable  scope  of  laws 
for  the'  preservation  of  the  public 
safety,  health,  or  comfort,  the  courts 
have  befen  compelled  so  to  declare. 
The  necessary  expense  involved  in  the 
regulatory  provisions  of  the  Motor 
Vehicle  Act  cannot  be  very  great. 
The  small  initial  appropriations  for 
the  extra  clerical  and  other  help  to  be 
employed  in  the  State  Treasurer's 
office  and  by  the  department  of  engi- 
neering indicate  that  the  legislature 
anticipated  no  great  outlay  in  the 
collection  of  fees,  ascertainment  of 
horse  power  of  motor  vehicles,  supply 
of  stationery,  numbers,  and  other 
things  nec6ssary  in  the  carrying  out 
of  the  purely  police  features  of  the 
statute.  The  repair  of  public  roads 
is  not  ^a  police  measure,  yet  it  is 
evident  that  the  bill  was  passed  for 
the  principal  purpose  of  raising  rev- 
enue for  use  in  the  upkeep  of  such 
)iighways."  ®»  parte  Sehuler,  137 
Cal.   28fe,-  139  Pac.  685. 
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States,  a  license  fee  cannot  be  imposed  for  the  purpose  of  raising 
revenue;*^  and  a  fee  which  is  unreasonable  as  a  police  regulation 
is  uncollectible.^^  The  question  of  what  constitutes  a  reasonable 
fee  in  such  States  is  a  matter  which  depends  largely  upon  legis- 
lative discretion,^*  but  is,  nevertheless,  a  question  of  fact  depend- 
ing oh  the  particular  eircuiiistances,  arid  if  the  amount  is  out  of  pro- 
portion to  the  expense  involved,  it  will  be  declared  to  be  a  tax.^^ 
It  will  be  presumed  that  the  amount  of  a  license  fee  is  reasonable, 
unli^ss  the  contrary  appears  upon  the  face  of  the  law  itself  or  is 
established  by  proper  evidence.*'''  Of  course,  if  the  Legislature  has 
power  to  raise  revenue  by  license  taxes,"  there  is  no  necessity  ior 
drawing  a  fine  line  of  demarkation  between  police  regulations  and 
rvenue  acts.^'  ,     ' 

In  other  States,  it,  is  thought  that,  by  reason  of  the  injurious 
effects  of  motor  vehicles  to  the  public  highways,  an  increased 
license  fee  which  will  furnish  a  fund  for  the  repair  and  mainten- 
aijce  of  the  public  highways  is  within  the  police  power  of  regula- 
tion ;  and  its  validity  is  determined  according  to  its  status  as  a 
police  regulation  rather  than  as  a  revenue  act.    In  the  latter  case, 

62.  Ex  parte  Mayes  (Okla.),  167  ing  tlie  license,  and  the  regulation  of. 
Pac.   749.                            \                ,  the-    business    to    which    it    applies. 

63.  Vernpr  v.  Secretary  of  State,  .  .  .  Anything  in  excess  of  an 
179  Mich.  157,  146  N.  W.  338;  State  aniount  which  \8ili  defray  such  nep- 
V.  Lawrence,  105  Miss.  58,  61  So.  essary  expense  cannot  be  imposed  un- 
975.  "A  license  is  issued  under  the  der  the  police  power,  bepause  it  then 
police  power  of  the  authority  which  becomes  a  revenue  measure."  Vernor 
grants  it.  If  the  fee  required  for  ^the  v.  Secretary  of  State,  179  Mich.  157, 
license  is  intended  for  revenue,, its  ex-  146  N.  W.  338. 

action  is  an  exercise  of  the  power  of  64.  Vernor   v.    Secretary   of   State, 

taxation.      .      .     .     To  be   sustained,  179  Mich.  157,  146  N.  W.  338. 

the  act  we  are  here  considering  must  65.  Henderson  v.  Lockett,  157  Ky. 

be  held  to  be  one  for  regulation  only,  366,  163  S.  W.  199;  Vernor  v.  Secre- 

and  not  as  a  means  primarily  of  pro-  tary  of  State,  179  Mich.  157,  146  N. 

dueing  revenue.    Such  a  measure  will  W.  338. 

be  upheld  by  the  courts  when  plainly  66.  Vernor   v.    Secretary   of   State, 

intended  as  a  police  regulation,  and  179  Mich.  157,  14  N.  W.  338. 

the  revenue  derived  therefrom  is  not  67.  State   y.    Ingalls,    18    1^.    Mex. 

disproportionate  to  the  cost  of  issu-  811,  135  Pac.  1177. 
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tJie  State  may  impose  a  license  which  will  not  only  pay  the  expense 
of  adniinistration  and  supervision  of  the  law,  but  will  leave  a  sur- 
plus to  go  into  the  general  fund  of  the  State  for  the  maintenance  of 
highways.^' 

Sec.  106.  Constitutionality  of  regulations  —  double  taxa- 
tion. 

"  Double  "  taxation  is  condemned  by  the  courts.    Double  taxa- 
tion occurs  when  the  same  property  is  taxed  twice  by  the  same  gbv- 


68.  Smith  v.  Commonwealth,  175 
Ky.  a86,  194  S.  W.  367;  Atkins  v. 
State  Highway  Dept.  (Oiv.  App.),  201 
S.  W.  226.  Compare  City  of  Hender- 
son V.  iioekett,  157  Ky.  366,  163  S. 
W.  199.  See  also  Kane  v.  State  of 
New  Jersey,  242  U.  S.  160,  37  ^.  Ct. 
30.  "  The  principle,  whjch  it  seems 
is  enumerated,  ig  that  it  is  within  the 
J)olice  power  of  the  State  to  exact 
it  license  tax  in  excess  of  the  costs  of 
regulation  and  supervision,  where  the 
subject  is  one  within  the  police  power. 
And  to  apply  the  excess  to  the  remedy- 
ing of  the  extraordinary  and  baleful 
effects  of  the  exercise  of  the  taxed 
privilege,  as  the  ap^ication  of  the 
tax'  upon  the  privilege  of  keeping  doga 
to'  paying  for  their  destruction  of 
sheep,  and  the  tax  upon  the  privilege 
of  operating  motor  vehicles  upon  the 
highways  to  repairing  the  damages 
to  such  highways,  which  are  pecu- 
liarly the  work  of  such  vehicles,  and 
in  excess  of  that  wrought  by  other 
vehicles.  This  line  oi  cases  has  held 
that  the  regulation  of  the  use  of  the 
motor  vehicles  upon,  the  public  high- 
ways was  authorized  under  the  police 
power,  and  that  a  license  fee  could  be 
exacted  in  excess  of  the  cost  of  the 
registration    and    sllpervision    of    the 


vehicles,  where  the  funds  arising  from 
the  license  taxes  were  devoted  exclu- 
sively to  the  impiovement  and  repair- 
ing of  the  public  highways,  and  that 
it  was  proper  to  levy  a  graduated 
license  tax  in  accordance  with  the 
horse  power  of  the  vehicle,  whicli 
would  be  a  tax  upon  each  of  them 
reasonably  commensurate  with  its 
power  of  destruction  to  the  highways. 
This  is  upheld  upon  the  principle  that 
such  a  graduated  license  tax  in  ex- 
cess of  the  necessary  cost  of  registra- 
tion and  supervision  of  the  vehicles 
is  in  the  nature  of  a  toll  exacted  of 
the  vehicles  for  the  privilege  of  the 
use  of  the  roads,  and  a  tax  in  propor- 
tion to  their  power  of  destruction 
was  a  just  and  reasonable  basis  upon 
which  to  levy  the  tax.  The  require- 
ment that  the  motor  vehicle  should 
contribute  to  the  upkeep  of  the  pub- 
lic highways  in  proportion  to  their 
power  to  destroy  them,  in  excess  of 
other  vehicles,  which  are  used  upon 
the  roads,  appeals  to  the  sense  of 
justice  and  fairness;  and  hence  we 
conclude  that  it  is  within  the  police 
power  of  the  State  and  is  a  valid  ex- 
ercise of  that  power  to  enact  a  statute 
such  as  the  one  in  question,  where  the 
primary  purpose  is  for  the  regulatioH 
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emment  during  the  same  period.^  But  the  fact  that  motor  ve- 
hicles are  subject  to  an  ad  valorem  tax  on, their  value  and  also  aub- 
ject  to  a  license  fee  for  the  operation  on  the  public  highways,  does 
not  constitute  double  taxation,  for  the  two  are  levied  on  separate 
things,  one  on  property  and  the  other  on  a  privilege  to  use  the 
highways.™ 

Sec.  107.  Constitutionality  of  regulations — exemption  from 
other  taxation. 

As  a  general  proposition  the  State  had  plenary  .power  in  deciding 
what  property  shall  be  exempt  from  taxation.''^  Thus,  the  Legis- 
lature may,  as  a  general  proposition,  enact,  that,  when  the  owner 


and  control  of  motor  vehicles, .  and  to 
impose  a  license  tax  upon  their  use 
of  the  public  highways,  where  the  tax, 
after  the  expenses  of  the  registration 
and  supervision  are  satisfied,  goes  ex- 
clusively to  the  upkeejj  of  the  high- 
ways and  to  remedy^  the  injuries, 
which  the  vehicles  have  caused,  pro- 
vided the  license  tax  is  not  an  un- 
reasonable one,  and  the  one  fixed  by 
the  statute  does  not  appear  to  be 
unreasonable,  when  compared  with 
what  is  exacted  in  many  other  States. 
Smith-  V.  Commonwealth,  175  Ky.  286, 
194  S.  W.  367. 

69.  Smith  v.  Commonwealth,  175 
Ky.  286,  194  S.  W.  367. 

70.  Alabama. — State  v.  Strawbridge 
(Ala.  App.),  76  So.  479:  Hudgens  v. 
State    (Ala.  App.),  73  So,   605. 

California. — Ex  parte  Schuler,  167 
Cal.  282,   139  Pac.   685. 

District  of  Colurnbia. — Mark  v.  Dis- 
trict of  Columbia,  37  App.  D.  C.  563, 
37  L.  R.  A,   (N.  S.)   440. 

Florida. — Jackson  v.  Neflf,  64  Fla. 
326,  60  So.  350. 

Illinois. — ^Harder's   Storage  &   Van 


Co.  V.  Chicago,  235  111.  58,  85  N.  E. 
345. 

Kentucky. — "  Double  taxation,  how- 
'  ever,  only  arises  when  the  same  prop- 
erty is  taxed  twice,  when  it  ought  to 
have  been  taxed  but  once,  and  the 
second  tax  must  be  imposed  upon  the 
same  property  by  the  same  authority 
during  the  same  taxing  period.  '.  .  . 
The  license  tax,  however,  authorized 
by  the  statute  in  question  is  not  a 
tax  upon  the  property  in  the  motor 
vehicle,  but  it  is  a  tax  upon  the  privi- 
lege of  using  the  vehicle  upon  the 
public  roads.  It  has  been  continu- 
ously held,  both  in  this  State  and 
elsewhere,  that  a,  license  tax  for  the 
exercise  of  a  privilege  is  not  double 
taxation,  although  the  property,  which 
is  used  in  enjoying  the  privileges, 
bears  an  ad  valorem  tax,  and  there 
is  no  constitutional  objection  to  the 
levying  of  both."  Smith  v.  Common- 
wealth, 175  Ky.  286,  194  S.  W.  387. 

New  Mexico. — State  v.  Ingalls,  18 
N.  Mex.  311,  135  Pac.  1177.   ^ 

See  also  section  94. 

71.  "It  is'within  the  power  of  the 
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lias  paid  the  required  liense  fee  for  the  registration  of  his  auto- 
mobile, he  shall  be  exempt  from  further  taxation  on  the  machine.''^ 
Such  a  statute  will  bar  other  taxation  of  motor  vehicles  by  muni- 
cipal corporations,  but  it  will  not  necessarily  preclude  a  munici- 
pality from  imposing  a  license  fee  on  hackmen.''^  In  this  connec- 
tion it  is  also  decided  in  California  that  under  a  constitutional  pro- 
vision taxing  property  used  in  the  operation  of  their  busiAess  by 
public  service  corporations  and  providing  that  "  such  taxes  shall  be 
in  lieu  of  all  other  taxes  and  licenses,  State,  county  and  municipal," 
such  a  corporation  is  exempt  from  the  payment  of  a  license  /tax 
tipon  motor  vehicles  used  by  it  in  the  operation  of  its  business.''* 

Sec.  108.  Constitutionality  of  regulations  —  taxation  not 
based  on  value  of  property. 

Constitutional  provisions  in  some  States  require  that  taxes  shall 
be  levied  on  a  uniform  and  equal  rate  of  assessment  on  all  prop- 
erty in  the  State  according  to  its  money  value.    Of  course,  license 

legislature     to     exempt     from     other  mand  among  the  people  of  the  State 

forms    of    taxation    property    which  for  the  improved  highways  and  coii- 

pays  a  specific  tax,  and  this  is  true  eluded  that  the  motbr  vehicles,  which 

whether  the  specific  tax  is  levied  upon  were  largely  responsible  for'that  de- 

the  property  itself  or  upon  the  right  mand,  should  bear  the  expense  of  the 

to  use  the  property  in  a  certain  way."  betterments,  and  accordingly  imposed 

Jasnowski   v.   Board   of   Assessors   of  this  form  of  contribution.     The  ques- 

City  of  Detroit,   191   Mich.   287,   157  tion  as  to  whether  this  tax  should  be 

N.  W.  891.     See.  also  sections  62,  63.  in  lieu  of,  or  in  addition  to,  all  other 

72.  Acheubach  v.  Kincaid,  25  Idaho,  forms  of  taxation,  was  one  which  ap- 

708,  140  Pac.  529;  Ex  parte  Kessler,  pealed  to  the  discretion  of  the  legis- 

26    Idaho,    764,    146    Pac.    113:    Jas-  lature.      Having    exercised    that    dis- 

nowski  V.  Board  pf  Assessors  of  City  cretion,   it   is   not   for   the   courts  to 

of  Detroit,  191  Mich.  287,  157  N.  W.  declare    that    it    did    not    execute    it 

891;.  State  ex  rel.   City  of  Fargo  v.  wisely     or     justly."       Jasnowski     v. 

Wetz   (N.  Dak.),  168  N.  W.  835;  Ecu  Board  of  Assessors  of  City  of  Detroit, 

parte    Shaw    (Okla.),    157   Pac.    900.  191  Mich.  287,  157  N.  W.  891. 

See  also  Matter  of  Bozeman,   7  Ala.  73.  State  v.  Jarvis,  89  Vt.  339,  95 

App.  151,  61  So.  604,  63  So.  201.    "  It  Atl.  541.     See  also  section  139. 

may  well  be  assumed  that  the  legis-  74.  Pacific   G.as  &   Electric  'Co.   v. 

lature  gave  heed  to  the  growing  de-  Eoberta,  168  Cal.  420,  143  Pac.  700. 
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lees  for  the  operation  of  motor  vehicles  are  not  levied  on  such  ma- 
chines according  to  their  money  valtie,  but  are  levied  according  to 
their  use  or  their  horse  power  or  some  other  system  which  differen- 
tiates machines  of  different  sizes  and  classes.  But  so  long  as  the 
'  courts  can  say  that  the  license  fee  is  not  a  tax  —  and  this  is  the 
view  taken  unless  the  fee  is  so  large  that  it  seems  designed  to 
afford  revenue  as  such  '''  —  t\\e  statute  imposing  it  is  enforceable.'"' 
Constitutional  provisions  of  that  nature  are  construed  as  applic- 
able only  to  property^  taxes,  and  not  to  occupation,  privilege,  or 
license  taxes.''  But,  when  the  tax  is  raised  for  revenue,  not  for 
regulation,  an  entirely  different  constitutional  situation  is  pre- 
sented.'^ 

Sec.  109,  Discrimination  —  in  general. 

One  of  the  objections  frequently  made  to  automobile  legislation 
is  that  it  is  discriminatory  and  imposes  burdens  on  the  automobile 
which  are  not  imposed  on  travelers  in  general,  or  that  it  imposes 
greater  burdens  on  some  automobilists  than  on  others.  The  Federal 
Constitution  prohibits  the  States' to  enact  laws  which  deny  to  per- 
sons the  equal  protection  of  the  State  laws.  This  constitutional 
provision  makes  it  illegal  for  any  State  to  arbitrarily  pick  out 

75.  Section   105.  lege  taxes."     State  y.  Lawrence,  108 

76.  Idaho. — Ea;    pm-te    Kessler,    36      Miss.  2&1,  66  So.  745. 

Idaho,  764,  146  Pac.  113.  'New  Mexico. — State  v.  Ingalls,  18 

Mississippi. — State     v.      Lawrence,  X.  Mex.  211,  135  Pac.  1177. 

108  Miss.  291,   66  So.   745.        "It  is  North  Dakota. — ^State  ex  rel.   City 

also  argued  that  the  act  is  vtoid  be-  of  Fargo  v.  Wetz,  168  N.  W.  835. 

cause  there   is   a  lack   of  uniformity  ■  Oklahoma. — Ex    parte    Sli.aw,     157 

and  equality  according  to  value  in  the  Pac.  900. 

property  which  is  sought  to  be  taxed.  Texas. — Atkins    v.    State    Highway 

As  we   have   already   said,   it   is  not  Dept.    (Civ.  App.),  2"01  S.  VV.  326. 

the  property  taxed,  but  the  privilege  Washington. — -State   v.    Collins,    94 

of  using  the  property,  motor  vehicles  Wash.  310,  162  Pac.  556.  , 

and  cycles,  on  the  public  roads  which  77.  State  v.  Collins,  94  Wash.  310, 

is  taxed.     The  equality  and  uniform-  162  Pac.  .556. 

ity  clause  of  the  Constitution  applies  78,  Ex  parte   Mayes    (Okla.),    167 

only  to  ad  valorem  taxes  for  general  Pac.  749. 
purposes,  and  has  no  relation  to  privi- 
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one  class  of  persons  and  legislate  against  them  concerning  any  sub- 
ject. But  such  disfcrimination  must  be  arbitrary,  not  baaed  upon 
any  logical  or  reasonable  cause  for  distinction  in  order  to  be  illegal. 
Legislation  affecting  merely  one  class,  so  long  as  those  in  the  same 
class  are  affected  alike,  is  not  objectionable,  if  the  classification  is 
founded  upon  a  reasonable  basis.''  Exact  equality  in  the  opera- 
tion of  the  regulation  or  in  the  classification  cannot  be  attained, 
for  that  is  impossible;  but  the  classification  is  proper  if  it  is  made 
on  a  reass^nable  basis.**  The  classification  need  not  be  either  logi- 
cally appropriate  or  scientifically  accurate.  It  is  enough  if  it  acts 
impartially  within  the  class.  *^  It  is  clear  that  motor  vehicles  may 
be  put  into  a  distinct  class  and  regulations  adopted  which  will 
apply  to  no  other  class  of  conveyances.*^ 

Sec.  110.  Discrimination  —  between    motor  .  vehicles    and 
other  conveyances. 

A  motor  vehicle  is  unlike  any  other  means  of  ti-ansportation  used 
on  public  highways,  and  hence  there  is  no  constitutional  objection, 
so  far  as  the  claim  of  special  or  class  legislation  is  concerned,  in 
making  a  registration  system  or  other  regulations  applicable  to  such 
machines  and  not  to  other  means  of  travel.*^     The  automobile  is 

79.  Uudgens  v.  State  (Ala.  App.),  California. — Ea  parte  Schuler,  167 
73   So.    605;    Helena   v.   Dunlap,    108       Gal.  382,  139  Pac.  685. 

Ark.    131,    143   S.   W.    138;    Park   v.  Illinois.— Ghviaty     v.     Elliott,     216 

Caty  of  Duluth,   134  Minn.   393,   159  111.  31,  74  N.  E.  1035,  1  L.  E.  A.   (N. 

N.  W.  627;   Kellaher  v.  Portland,  57  S.)   315,  3  Ann.  Gas.  487,  108  Am.  St. 

Oreg.  575,  113  Pac.  1076.  Rep.  196 ;  Westfalls,  etc.,  Express  Co. 

80.  Park  v.  City  of  Duluth,  134  v.  City  of  Chicago,  280  111.  318,  117 
Minn.  296,  159  N.  W.  637;  Kellaher  N.  E.  439;  Slade  v.  City  of  Chicago, 
T.   Portland,   57   Oreg.    575,   113   Pac.  1  111.  Cir.  Ct.  Eep.  530. 

1076.  Massachusetts. —  Commonwealth    v. 

81.  Mark  v.  District  of  Columbia,      Boyd,  188  Mass.  79,  74  N.  E.  355. 

37  App.  D.  C.  563,  37  L.  R.  A.    (N.  Michigan. — People  v.  Schneider,  139 

8.)  440.  Mich.  673,  103  N.  W.  173,  12  Det.  L. 

82.  Section   110.  N.  33,  69  L,  R.  A.   345,  5  Ann.  Cas. 

83.  Arkansas^ — ^Helena    v.    Dunlap,  790. 

103  Ark.  131,  136,  143  S.  W.  138.  Mississippi.—  State     v.     Lawrence, 

108  Miss.   291,  66   So.   745. 
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in  a  class  by  itself,  aiid  the  users  of  such  machines  are  in  a  class 
by  themselves;  and  legislation  in  recognition  of  this  condition  is 
based  upon  a  solid,  easily  .];ecQgnized  distinction.^^  Automobiles 
may  be  excluded  from  a  scheme  of  municipal  taxation  in  the  exer- 
cise of  the  power  of  a  municipal  corporation  to  classify  vehicles  for 
the  pui^pose  of  a  vehicle  tax  ordinance.*^ :  But  it  has  been  held  to> 
be  an  unreasonable  discrimination  to  impose  a  license  fee  on  horse- 
drawn  delivery  wagons  and  trucks  without  imposing  a  fee  on  those 
operated  by  their  own  motive  power.*" 

Sec.  111.  Discrimination  —  different  sizes  of  machines. 

There  is  a  logical  connection  between  the  weight  and  power  of  a 
motor  vehicle  and  the  damage  to  the  highways  or  to  other  travelers 
which  may  be  occasioned  through  its  operation.*''  Hence,  it  is  not 
an  unjust  discrimination  to  grade  the  license  fees  for  motor  ve- 
hicles according  to  the  horse  power  of  the  machines;  the  greater 
the  horse  power,  the  larger  the  fee.**    So,  too,  an  excise  tax  on  auto- 

New   Jersey. — Unwin    v.    State,    73  and  prescribing  a  jjenalty  for  violat- 

^.    J.   L.    539,   64   Atl.    163,   affirmed  ing  the  same,  is  not  unconstitutional 

State  V.  Unwin.  75  N.  J.  Ii.  500,  68  as   class    legislation,   in   that   it   dis- 

Atl.  110.  criminates    against   Certain    users    of 

New  Mexico. — State  v.  Ingalls,   IS  the  highway.     State  v.  Swagerty,  303 

N.    Mex.    311,    135   Pac.    1177.  Mo.  517,  103  S.  W.  483,  10  L.*  E.  A. 

New     Torfc.— People     v.     MacWil-  (N.  S.)   601,  11  Ariri:  Cas.  725. 

liams,    91   App.   Div.    176,    86   N.   Y.  84.  Westfalls,   etc..  Express   Co.   v. 

Suppl.  357.  city  of  Chicago,  380  111.  3l8,  117  N. 

6^0.— Allen  V.   Smith,   84   Oh.   St.  E.   439;   Slade  v.  City  of  Chicago,  1 

283,  95  N.  E.  829,  Ann.  Cas.  1913  C.  111.  Cir.  Ct.  Rep.  536-  Allen  v.  Smith, 

611.  84  Ohio  St.   383,  95  N.  E.   839,  Ann. 

Pennsylvania. —  Commonwealth      v.  Cas.  I9l3  C.  611,  construing  Act  May 

Densomer,  13  Pa.  Dist.  Rep.  639.  11,  1908,  99  Ohio  Laws,  538. 

South   Dakota. — In   re   Hoifert,    34  85.  Kersey  v.  Terre  Hfaute,  161  Ind. 

S.)  Dak.  271,  148  N.  W.  20,  50  L.  R.  471,  68  N.  ^E.  1037. 

A.    (N.  S.)    949.                               ^  86.  Kellaher  v.  Portland,  57  Oreg. 

The  Missouri  law  of  1903,  p.   162,  575,  113  Pac.   1076. 

relating  to  the  operation   and   speed'  87.  Esc  pa/rte  Schuler,  167  Cal.  383, 

of  automobiles  on  the  highway  of  the  139  Pac.  685. 

State,   fixing   the   amount   of   license,  88.  United     States.- — ■  Hendrick     v. 

State  of  Maryland,  335  IT.  S.  610,  35 
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mobiles  in  the  District  of  Columbia,  graduated  according  to  t^e 
seating  capacity  of  tlie  machines,  has  been  sustained.*' 

Sec.  112.  Discrimination  —  vehicles  used  for  different  pur- 
poses. 

The  different  uses  to  which  motor  vehicles  may  be  put,  justifies 
a  classification  of  the  machines  along  such  lines,  and  the  imposition 
of  larger  fees  on  vehicles  used  for  some  purposes  than  against  those 
used  for  other  purposes.'"  Hence  the  license  fee  for  a  business 
truck  may  be  different  from  those  imposed  on  other  motor  ve- 
hicles.'^ And  a  larger  fee  may  be  imposed  on  a  motor 
vehicle  used  for  hire  than  is  required  of  the  owner  of  a  ma- 
chififi  used  without  charge.'^  So,  too,  a  municipality  may  be  ex- 
empted from  the  payment  of  a  license  fee  for  a  motor  vehicle  used 
by  the  police  or  fire  departments,  but  required  to  pay  a  fee  for  one 


S.  Ct.  140;  Kane  v.  State  of  New 
Jersey,  242  U.  S.  160,  37  S.  Ct.  30. 

Alabama. — See  Kennamer  v.  State, 
150  Ala.  74,  43  So.  482;  Bo2;eman  -v. 
State,  7  Ala.  App.  151,  61  So.  804. 

CalifomAa. — Ex  parte  Schuler,  167 
Cal.  282,  139  Pac.  €85. 

Idaho. — In  re  Kessler,  26  Idaho, 
764,   146  Pac.   113. 

Kentucky. — City  of  Henderson  v. 
liockett,  157  Ky.  366,  163  S.  W.  199 ; 
Smith  V.  Commonwealth,  175  Ky.  286, 
194  S.  W.  367. 

Hew  Jersey. — =Kane  v.  State,  81  N. 
J.  L.  594,  80  Atl.  453,  Ann.  Gas.  1912 
D.  237;  Cleary  v,  Johnston,  79  N.  J. 
L.  49,  74  Atl.  53B. 

South  Carolina. — Lillard  v.  Melton, 
103  S.  Car.  10,  87  S.  E.  421.  "The 
apportionment  on  a,  basis  of  horse 
power  has  a  direct  and  natural  rela- 
tion to  the  privilege  granted,  the  use 
of  the  highway,  and  singe  the  license 
relates  to  all  persons  in  a  class,  and 


operates  uniformly  upon  all  therein, 
there  is  no  unlawful  discrimination." 
Lillard  v.  Melton,  103  S.  Car.  10,  87 
S.  E.  421. 

Teaeas. — Atkins  v.  State  Highway 
Dept.    (Civ.  App.),  201  S.  W.  236. 

89.  Mark  v.  District  of  Columbia, 
37  App.  D.  C.  563,  37  L.  R.  A.  (N. 
S.)  440.  See  also  State  v.  Amos 
(Fla.),  79  So.  433,  as  to  the  license 
fees  based  on  seating  capacity. 

90.  Park  v.  City  of  Duluth,  134 
Minn.  296,  159  N.  W.  627 ;  In  re  Hof- 
fert,  34  S.  D.  271,  148  N.  W.  20,  52 
L.  R.  A.    (N.  S.)    949. 

91.  Park  v.  City  of  Duluth,  134 
Minn.   296,  159  N.  W.   627. 

92.  Jackson  v.  Neff,  64  Fla.  326, 
60  So.  350;  Heartt  v.  Village  of 
Downer's  Grove,  278  111.  92,  115  N. 
E.    869;    State    v.    Ferry.  Line    Aut» 

■Bus  Co.  (W9.sh.),  168  Pac.  893.  See 
chapter  IX  as  to  licensing  of  vehicles 
used  for  hire. 
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used  for  other  purposes ;  the  classification  in  this  case  being  based 
on  the  distinction  which  exists  between  machines  used  in  the  govern- 
mental powers  of  the  municipality  and  those  used  in  its  proprie- 
tary powers.®^ 

Sec.  113.  Discrimination  —  dealers  in  different  class. 

A  motor  vehicle  law  is  not  discriminatory  because  it  places 
dealers  and  manufacturers  of  vehicles  in  a  separate  class  and  im- 
poses upon  them  a  license  fee  which  is  more  or  less  than  is  charged 
against  other  owners  of  such  machines.'*  Thus,  a  System  of  license 
fees  may  exact  from  dealers  a  fee  of  $50  if  they  operate  not  more 
than  five  automobiles  and  $10  for  every  motor  vehicle  in  excess 
of  five  so  operated.'^  So,  too,  such  a  statute  may  levy  a  tax  on 
individual  owners  of  motor  vehicles  of  twenty-five  cfents  per  horse 
power  and  twenty-five  cents  per  hundred  weight  and  then  levy  a 
flat  rate  of  $10  per  ear  on  manufacturers  for  cars  not  used  for  the 
private  purposes  of  manufacturers.'"  And  a  registration  system 
is  not  unconstitutional  as  lacking  uniformity,  because  it  provides 
that  it  shall  not  annly  to  motor  vehicles  which  manufacturers  and 
vendors  may  have  in  stock  for  sale  and  not  used  for  private  use  or 
hire.''' 

Sec,  114.  Discrimination  —  non-residents. 

Regulations  relative  to  the  registration  and  licensing  of 
motor  vehicles  generally  contain  exceptions  in' favor  of  non-i'esi- 

9a.  state  V.  Collins,  94  Wash.  310,  by   themselves."     Esc  parte   Schuler, 

162  Pac.  556.  167  Cal.  882,  139  Pac.  685. 

94.  "  No  doubt  the  legislature  took  95.  Ex  parte  Schuler,  167  Cal.  382, 

into  consideration  the  fact  that  mo-  139  Pac.  685. 

tor  cars  in  the  possession  of  dealers  96.  Jasnowski  v.  Board  of  Assess- 

are  usually  kept  for  sale  and  are  not  ors  of  City  of  Detroit,  191  Mich.  S87, 

used  in  the  ordinary  way,  but  merely  157  K.  W.  SQl. 

for  purposes  of  '  demonstration '  and  97.  People  v.   MacWilliams,   91   N. 

exhibition    to    intending  ,  purchasers.  Y.   App.   Div.    176,   86   N.   Y.    Suppl. 

Dealers  are  therefore  placed  in  a  class  357;   Commonwealth  v.  Densmore,  39 

Pa.  Co.  Ct.  319. 
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dents.  Thus,  the  Legislature  frequently  exempts  non-residents  of 
the  State  from  the  payment  of  license  fees  when  their  owners  have 
complied  with  the  registration  laws  of  the  State  of  their  residence. 
And  municipal  corporations  sometimes  enact  licensing  regulations 
which  are  applicable  to  owners  residing  within  the  municipality, 
but  not  those  living  outside  of  the  municipal  limits.  The  validity 
of  an  exception  of  this  nature  is  universally  sustained.'*     On  the 


98.  Arkansas. —  Fort  Smith  -v. 
Scruggs,  70  Ark.  549,  69  S.  W.  679, 
91  Am.  St.  Rep.  100,  58  L.  R.  A.  921. 
"  But  it  is  said  that,  conceding  that 
the  legislature  had  the  power  to  per- 
mit cities  to  levy  a  toll  for  the  use 
of  the  streets,  it  should  be  imposed 
equally  upon  all  who  use  the  ^treifets, 
and  that  this  act  is  void  for  the  rea- 
son that  it  discriminates  in  favor  of 
those  who  dwell  <  outside  of  the  city, 
and  perniits  the  tSx  to  be  levied  upon 
residents  only.  It  is  doubtless  true 
that  the'  legislature  could  riot  arbi- 
trarily select  certain  citizens  upon 
whom  to  impose  the  tax,  while  ex- 
empting others  in  like  situation.  But 
the  rule  of  equality  only  requires  that 
the  tax  shall  be  collected  impartially 
of  all  persons  in  similar  circum- 
stances; and  this  statute  applies 
equally  to  all  persons  of  the  class 
taxed.  As  a  class,  residents  of  the 
pity  use  the  streets  more,  and  are 
more  benefited  by  having  them  kept 
in  good  repair,  than  those  who  do 
not  live  in  the  city.  It  is  true  that 
non-residents  of  the  city  also  use  the 
streets  with  their  wagons  and  other 
vehicles,  and  it  may  be  true  that  cer- 
tain of  them  use  the  streets  as  much 
or  more  than  certain  of  the  residents 
of  the  city,  but,  as  a  class,  they  do 
not  use  the  streets  as  much  as  resi- 
dents of  the  city,  and  this  furnishes 


u.  reasonable  basis  for  the  distinction 
made  in  the  act  between  the  two 
classes.  The  requirement  of  the  stat- 
ute that  the  tax  must  be  imposed  on 
residents  of  the  city  only  is  but  an 
adoption  by  the  legislature  of  the 
common  policy  of  making  each  com- 
munity keep  up  its  own  highways. 
This  does  not  discrihiinate  unjustly 
in  faVor  of  those  Who  live  beyond  the 
city  limits,  for  they  have  to  keep 
othejr  highways  which  the  people  of 
the  city  may  in  turn  use  free  of 
charge.  For  this  reason  we  think 
that  it  yas  within  the  discretionary 
powers  of  the  legislature  to  make  this 
distinction,  and  that  it  does  not  in- 
validate the  act.  After  a  full  con- 
sideration of  the  questions  presented 
we  are  of  the  opinion  that  the  enact- 
ment of  this  statute  was  a,  valid  exer- 
cise '  of  '  legislative  power."  Fort 
Smith  V.  Scruggs,  70  Ark.  549,  69 
S.  W.  679,  91  Am.  St.  Rep.  lOO,  58 
L,  R.  A.  921. 

California. — Ex  parte  Schuler,  167 
Cal.  282,  139  Pac.  685. 

Illinois.— HesiTtt  v.  Village  of 
Downer's  Grove,  278  111.  93,  115  N. 
E.  869. 

IndMma. — ^Kersey  v.  Terre  Haute, 
161  Ind.  471,  68  N.  E.  1027. 

Kentucky. —  City  of  Newport  v. 
Merkel  Brothers  Co.,  156  Ky.  580,  161 
S.  W.  549. 


LiOBNsmG  AWD  Kbqulations.  139 

contrary,  a  city  ordinance  requiring  a  license  fee  from  all  users  of 
the  city  streets  has  been  held  unreasonahle  as  to  the  vehicles  of  non- 
residents.'' But  it  is  within  the  power  of  a  State  to  impose  a 
license  fee  and  other  regulations  on  the  machine  of  a  non-resident 
while  it  is  operated  with  the  State.^  The  exemption  generally  con- 
tinues for  but  a  few  weeks  or  months  after  the  vehicle  comes  within 
the  locality,  and,-  if  it  remains  longer  than  the  specified  time,  it 
must  be  registered  in  the  same  manner  as  is  required  of  the  ve- 
hicles of  residents.^  In  some  jurisdictions,  a  motorist  who  con- 
tinues to  operate  his  machine  after  the  expiration  of  the'  period  of 
exemption,  becomes  a  trespasser  upon  the  highways.^  Where  the 
statute  provides  that  automobiles  of  non-residents  may  be  operated 
upon  the  highways  for  ten  days  "  continuously,"  at  the  expiration 
of  which  time  they  shall  be  subject  to  registration,  it  was  held  that 
where  there  was  not  a  continuous  operation  of  the  vehicle  for  ten 
days  within  the  State,  it  was  not  subject  to  registration,  although 
it  had  been  operated  within  the  State  more  than  ten  days  in  the 
aggregate.^ 

Mirmesota. — See    Park    v.    City    of  highways  temporarily,  has  never  been 

Duluth,    134    Minn.   296,    159   N.    W.  questioned  or  denied  in  any  jurisdie- 

627.  tion  of  which  we  are  aware.     On  the 

Mississippi. —  State     v.     Lawrence,  contrary,  the  right  to  impose  such  a 

108  Miss.  391,  66  So.  745.  license  or  tax  is  generally  recognized." 

South  Carolina. — ^Lillard  v.  Melton,  Lillard  v.  Melton,  103  S.  Car.  10,  87 

103  S.  Car.  10,  87  S.  E.  421.     "The  S.  B.  421. 

objection  that  there  is  an  unjust  dis-  99.  Pegg  v.   City  of  Columbus,   80 

crimination    in    the    provision   which  Ohio  St.  367,  89  N.  K.  14. 

imposes  upon  resident  vehicles  a  li-  1.  Kane   v.    State   of  New   Jersey, 

cense,   while  those   of  other   counties  342  U.  S.  160,  37  S.  Ct.  30. 

and  States  may  temporarily  use  the  2.  Ew  parte  Schuler,  167  Cal.  382, 

highways  without  incurring  liability  139   Pac.   685;    Burns   v.   Bay   State 

for   the   payment   thereof,   is   wholly  Ey.  Co.,  77  N.  H.  112,  88  Atl.  710.  ' 

without  merit.     The  right  to  tax  the  3.  Dudley  v.  Northampton  St.  Ry. 

residents   of   a   municipality   for   the  Co.,  302  Mass.  443,  89  N.  E.  35,  23 

maintenance    of    roads    and    streets,  L.  B.  A.    (N.  S.)    561n. 

without  the  imposition  of  such  a  tax  4.  Bums  v.  Bay  State  Ry.  Co.,  77 

upon     non-residents     who     use     such  N.  H.  113,  88  Atl.  710. 
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Sec.  115.  Discrimination  —  non-resident  exemption  based 
on  reciprocity. 

Several  States  have  considered  legislation  providing  for  the  ex- 
emption of  non-resident  automobilists  registered  in  their  home 
States,  provided  these  latter  States  grant  the  same  privilege  in  re- 
turn. Such  a  legislation  would  seem  to  be  unconstitutional,  because 
the  reciprocity  condition  conflicts  directly  with  that  clause  of  the 
Federal  Constitution  which  prohibits  a  State  to  discriminate 
against  non-residents  merely  because  their  home  State  doss  not 
reciprocate  the  pricileges  granted.  The  State  has  the  right  to  re- 
quire all  non-resident  automobilists  to  take  out  a  local  automobile 
Ticense,  but  it  cannot  pick  out  and  discriminate  against  motorista 
whose  home  State  does  not  grant  exemption  privileges  to  non- 
residents. 

The  theory  of  this  legislation  seems  to  be  founded  on  the  fact 
that  a  State  may  regulate  the  right  of  a  foreign  corporation  to  do 
business  within  its  jurisdiction,"  and'  may  compel  it  to  take  out  a 
local  license.  Retaliatory  legislation  depriving  corporations  of  an- 
other State  of  the  right  to  do  business  unless  a.  similar  privilege 
is  granted  by  that  other  State  has  been  common  in  this  country, 
and  does  not  conflict  with  the  Constitution,  since  a  corporation  has 
no  right  to  migrate  into  another  State  iinless  permission  is  given 
it  to  do  so.  Consequently,  the  State  can  entirely  prohibit  the  cor- 
poration from  entering  its  jurisdiction,  which  includes  the  right 
of  prohibiting  entry  into  its  jurisdiction  under  certain  conditions. 
Automobilists,  however,  are  not  corporations.  Every  citizen  of 
this  country  has  the  inviolable  right  to  travel  into  and  through  any 
State  he  wishes  as  long  as  he  complies  with  the  laws  governing 
the  local  inhabitants.  Any  law  discriminating  against  non-resi- 
dents under  certain  conditions,  depending  upon  the  action  of  the 
home  State  of  these  non-residents,  is  thought  to  be  null  and  void.^ 

5.  A  noiirresident  who  asserts  that  show  a  compliance  with  the  laws  of 

such  a  statute  discriminates  against  his    domicile    in    this    respect,    where 

residents   of  the   particular   jurisdic-  the  statute  complained  of  requires  a 

tion    within    which    he    resides    must  compliance  by  non-residents  with  the 
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Sec.  116.  Registration  by  particular  classes  of  owners  — 
corporations  and  partnerships. 

Under  an  automobile  law  which  requires  all  •  automobiles  and 
motor  cycles  to  be  registered  by.  the  owner  or  persons  in  control, 
and  prohibiting  any  person  to  operate  such  a  vehicle  until  he 
shall  first  have  obtained  a  license,-  which  he  must  keep  with  him 
when  operating  the  machine,  it  has  been  held  that  a  corporation  or 
partnership  owning  a  vehicle  covered  by  the  statute,  must  register 
the  automobile  in  the  corporate  or  firm  name,  but  the  license  is  not 
to  be  issued  to  the  corporation  or  firm  as  such,  it  being  personal,  to 
the  opei-ator.*  Where  an ,  automobile  is  owned  by  two  partners, 
both  of  whom  are  licensed,  and  the  machine  carries  the  number  of 
one  of  the  licensed  partners,  and  both  are  occupants  of  the  ma- 
chine, the  operation  of  the  machine  by  the  partner  whose  license 
is  not  carried  may  be  proper.^  Under  the  Massachusetts  statute 
for  the  registration  of  motor  vehicles,  upon  the  change  in  personel 
of  a  partnership,  an  equivaleait  change  must  be  made  in  the  regis- 
tration of  its  machine.' 

Sec.  117.  Registration  by  particular  classes  of  owners  — 
registration  in  trade  name. 

Inasmuch  as  a  corporation,  firm  or  individual  may  adopt  a 
trade  name  under  which  business  may  be  transacted,  a  registra- 
tion in  the  name  so  adopted  may  be  ptroper,  provided,  of  course, 
a  fictitious  name  cannot  be  adopted  by  an  individual,  under  the 
guise  of  a  trade  name,  for  the  purpose  of  concealing  his  identity. 
"So  a  plaintiff  who  has  thus  registered  his  automobile  may  recover 
for  injuries  due  to  the  negligence  of  another  and  his  right  to  re- 
cover will  not  be  defeated  by  the  fact  that  the  plaintiff  has  failed 

laws    of    their    State.       Hendrick    v.  Pearson,.  74  N.  H.  32,  64  Atl.  582. 

Maryland,   235  IT.   S.   610,   35   S.   Ct.  7.  Yeager  v.   Winston   Motor    Car- 

140.     See  also  Kane  v.  State  otNevr  riage  Co.,  53  Pa.  Super.  Ct.  202. 

Jersey,  242  U.  S.   160,  37  S,.  Ct.  30.  8.  Rolli  v.  Converse,  227  Mass.  163, 

6.  Emerson    Troy    Granite    Co.    v.  116  N.  E.  507. 
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to  comply  with  a  statute  requiring  a  certificate  of  certain  facts  to 
be  filed  by  such  a  trader,  the  statute!  being  intended  solely  for  the 
information  and  protection  of  creditors  with  whom  he  might  con- 
tract' 

Sec.  118.  Registration  by  particular  classes  of  owners  — 
dealers. 

Begulations  may  be  prescribed  for  the  registration  of  dealers 
which  are  not  applicable  to  other  owners  of  motor  vehicles  without 
creating  an  illegal  diserimination.^*^  Where  a  statute  provides  for 
a  registration  by  dealers,  it  must  be  made  by  the  one  actually  con- 
templated by  the  statute.^^  So,  under  a  statute  containing  a  pro- 
vision for  the  issuance  of  a  license  to  such  persons  and  defining  a 
dealer  as  "  every  person  who  is  engaged  in  the  business  of  buying, 
selling  or  exchanging  piotor  vehicles,  on  commission  or  otherwise 
and  every  person  who  lets  for  hire  two  or  more  motor  vehicles," 
it  was  held  that  registi'ation  in  the  name  of  one  carrying  on  a 
garage  business  as  agent  for  an  owner  was  not  sufficient ;  but  that 
registration  in  the  name  of  the  principal,  the  actual  owner,  was 
necessary.^^  Under  a  motor  vehicle  law  providing  that  "  Every 
person,  firm,  association  or  corporation  manufacturing  or  dealing 
in  motor  vehicles  may,  instead  of  registering  each  motor  vehicle 
so  manufactured  or  dealt  in,  make  a  verified  application  for  a  gen- 
eral distinctive  niunber  for  all  the  motor  vehicles  ovsmed  or  con- 
trolled by  such  manufacturer  or  dealer.  .  .  .  Such  number 
plate  or  duplicate  thereof  shall  be  displayed  by  every  motor  vehicle 
of  such  manufacturer  or  dealer  when  the  same  is  operated  or  driven 
on  the  public  highways.  ...  -  Nothing  in  this  subdivision 
shall  be  construed  to  apply  to  a  motor  vehicle  operated  by  a  manu- 
facturer or  dealer  for  private  use  or  for  hire,"  it  was  held  that 
"  personal  use  •'  included  not  incidental  to  the  business  of  manu- 

9.  Crompton  V.  Williams,  816  Mass.  11.  See   Skene    v.    Graham    (Me.), 
184,   103  ^.  E.  298.                                         100  Atl.  «38. 

10.  Section  113.  t  18.  Gould  v.  Elder,  219  Mass.  396, 

107  N.  E.  S9. 
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facturing  or  dealing  in  motor  vehicles  and  that  a  dealer  in  trans- 
porting merchandise  from  the  husiness  place  of  the  firm  to  one  of 
its  customers  violated  the  law  .when  he  did  not  have  a  separate 
registry  number  issued  for  that  particular  vehicle.^^  And,  under 
a  statute  providing  that  every  automobile  dealer,  liveryman,  or 
manufacturer,  instead  of  registering  each  car  owned  or  controlled 
by  him,  might  apply  for  and  obtain  a  general  distinguishing  num- 
ber or  mark  under  which  every  motor  vehicle  owned  or  controlled 
by  him,  until  sold  or  loaned,  for  a  period  of  more  than  five  suc- 
cessive days,  should  be  regarded  as  registered,  it  was  held,  that, 
although  the  statute  was  not  designed, to  allow  others,  under  cover 
of  the  dealer's  general  number  or  distinguishing  mark,  to  operate 
cars  belonging  to  or  controlled  by  themselves,  yet  an  automobile, 
while  in  the  exclusive  possession  and  control  of  a  dealer  for  sale, 
might  be  loaned  by  him  to  its  owner  for  an  afterijopn's  use  with- 
out impairing  the  validity  of  its  registration  under  ..the,  dealer's 
general  number  or  mark,  provided  th,e  arrangement  ,l3et\Yeen  them 
was  entered  into  in  good  faith  and  not  as  a  mere  cover  to  enable 
the  owner  to  operate  his  own  car  and  escape  the  payment  of  the 
registration  fee.^*     On  tl\e  other  hand  it  has  been  held  that  a  ma- 

13.  People  ex  rel.  Howe  v.  Hanna,  ber,   violates   the'  law.     Personal  use 

136  N.  Y.   Suppl.  163,  26  N.  Y.  Or.  includes  anything  and  everything  not 

R.   334.     Magistrate  Freschi  said  in  incidental  ,to  the  business  of  manu- 

this  case:     "Each  and  every  car  op-  facturing  or   dealing  in  motor  vehi- 

erated  by  a  manufacturer  or  dealer  cles.     The   defendant   jn   my   opinion 

for  his  own  personal  use  and  pleas-  was  engaged  in  using  and  operating 

ure,  in  no  way  connected  with  or  re-  the  motor  vehicle  in  question  for  the 

lating  to  the,  business  of  manufactur-  private  business  and  use  of  Healy  & 

ing  or  dealing  in  motor  vehicles,  must  Co.,  in  that  he  did  transport  merchan- 

have  a  separate  and  distinctive  num-  disc  from  the  business  place  of  said 

ber  for  each  motor  vehicle  so  owned  firm  to  one  of  their  customers,  and 

and  controlled  by  him.    A  geiieral  dis-  to  that  extent  his  acts  were  in  the 

tinctive  number  in  all  other  cases  is  na:ture  of  an  express  or  delivery  busi- 

proper.      The    intent    of    the    law    is  ness.      The  fact  that  no   charge  was 

plain.      A    manufacturer    or    dealer,  made  for  such  delivery  does  not,  in 

who  permits  a  car  to  be  operated  for  my  opinion,  alter  the  case." 

a  private  use  or  for  hire  without  hav-  14.  Shaw    v.    Connecticut    Co.,    86 

ing  a   separate   number,    aside   from  Conn.    409,    85    Ail.    536.      See    also 

the   distinctive    manufacturer's   num-  Brown  v.  Chevrolet  Motor  Co.    (Cal. 
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chine  cpyered,  by  a,  dealer's  license  is  operating  without  a  license 
-Bfh^  it  is  jised  for  pleasure  purposes.-'^ 

Sec.  119.  Registration  by  particular  classes  of  owners  — 
by  purchaser  of  machine. 

Upon  the  sale  of  a  motor  vehicle,  the  statutes  require  that  it  be 
liOeaised  in  the  name  of  the  purchaser.  In  some  States- it  has  'been 
provided  that  unless  the  vehicle  is  registered  according  to  the 
statute  within  ten  days  aft^r  the  sale,  the  sale  is  invalid.  But,  the 
failure  of  the  purchaser  to  procure  the  required  registration  does 
not  make  ,the  sale  void  ah  initio,  for  the  contract  is  valid  when 
made.  The  effect  of  the  statute  in  such  a  case  is  to  attach  to  every 
sale  a  contingent  condition  subsequent,  under  which  the  sale  may 
become  abortive  on  failure  to  comply  with  the  statutory  xfequire- 
ments  with  reference  to  registration.  It  has  been  held  that  the 
seller  can  recover  the  machine  as  well  as  the  use  of  it  by  the  pur- 
chaser, but  that';he  cannot  recover  on  a  note  given  for  part  of 'the 
purchase  price.-'*  Inasmuch  as  the  registration  laws  merely  afford 
the  owner  of  a  motor  vehicle  a  license,  and  not  a  contract,^'  the 
right  to  operate  a  machine  is  a  personal  right  and  is  not  transfer- 
rable.  Hence,  upon  the  sale  of  a  machine  the  purchaser  must 
generally  have  ^t  registered  in  his  name.^'  Where  a  machine  is 
sold  under  a  contract  of  conditional  sale  with  a  reservation  of  own- 
ership until  complete  payment  is  made,  it  is  held  that,  under  a 
statute  requiHng  the  registration  to  be  in  the  name  of  the  "  owner," 
it  may  be  registered  in  the  name  of  the  conditional  purchaser.^* 
The  word  "  owner  "  may  be  broad  enough  to  include,  not  only  the 
persons  in  whom  the  legal  title  is  vested,  but  also  bailees,  mort- 

App.),   179   Pac.    697;    Koonovsky  v.  17.  Section  93. 

Ouellette,   236  Mass.  474,   116  N.  E.  18.  Foshee  v.  State  (Ala.  App.),  7a 

243,  So.  685. 

15.  Cobb  V.  Cumberland  County  19.  Brown  v.  New  Haven  Taxicab 
Power  &  Light  Co.  (Me.),  104  Atl.  Co.  (Conn.),  103  Atl.  573;  Dojvney 
644.  V.  liay  Sta.te  St.  Ry.  Co.,  235  Mass. 

16.  Swank  v.  Moison,  85  Greg.  662,,  281,  .  il4  N.  K.  2i0i7;  .Hurnaneji  v. 
166  Pac.   982.  Xicksa,  328  Mass.  346,  117  N.  E.  325. 
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gagees  in  possession  and  vendees  under  conditional  contracts  of 
sale  who  have  acquired  a  special  property  which  confers  owner-' 
ship  as  between  them  and  the  general  public.^" 

Sec.  120.  Registration  by  particular  classes  of  owners  — 
issuance  of  blank  licenses  to  automobile  organi- 
zation. 

State  highway  coinmissioners  are  not  authorized  to  issue  automo- 
bile licenses  in  blank  to  automobile  organizations  who  desire  to 
pay  for  them  and  to  issue  them  to  persons  entitled  to  receive  them 
from  time  to  time,  for  the  power  to  issue  licenses  cannot  be  dele- 
gated to  such  organizations.^  -  •         ' 

Sec.  121.  Registration  by  particular  classes  of  owners  — 
death  of  owner. 

Where  the  owner  of  a  machine  dies  after  making  an  applica- 
tion for  a  license  and  before  the  license  goes  into  effect,  the  licens© 
will  not  inure  to  the  benefit  of  his  representatives  or  fainily.^^ 

Sec.  122.  Disposition  of  license  moneys. 

Considerable  difficulty  has  been  experienced  as  to  'the  disposition 
which  shall  be  made  of  license  fees  collected  under  a  motor  vehicle 
registration  statute.  Ordinarily  such  funds  may  be  used  "to  defray 
the  expenses  of  the  enforcement  of  the  law,  and  the  balance,  if 
any,  may  be  placed  in  a  general  fund  for  the  care  and  maintenance 
of  the  highways.^^    Or  the  fund  may  be  divided  between  the  Stat© 

20.  Downey    v.    Bay    State    Street      111.  514,  98  N.  E.  959. 

Ry..  ZZ5  Mass.  aSl,  114  N.  E.  207.  Michigan. — Jasnowski  v.   Board   of 

21.  Opinion  of  Atty.  Gen'l,  35  Pa.  Assessors    of    City    of    Detroit,    191 
Co.   Ct.   512.  Mich.  387,  157  N.  W.  891. 

22.  Fiairbanks  v.  Kemp,  236  Mass.  Mississippi. —  State     v.     Lawrence, 
75.  115  N.  E.  240.  108  Miss.  391,  66  So.  745.  . 

23.  Florida.-^St&ie  ex  rel.  Lunig  v.  Missouri. —  Gasconade     County     v. 
Jolinson,  71  Fla.  .363,  72  So.  477.  Gordon,  341  Mo.  569,  145  S.  W.  1160. 

lUitiois. — People     v.     Sargent,     254  Pernisylvmiia.— Eomm&awesMh     ea^ 
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and  local  divisions.^*  Or  the  State  may  authorize  municipalities 
■  to  collect  license  fees  within  the  municipality  and  to  place  them  in 
a  municipal  highway  fund  for  the  care  of  the  streets.^^  Provisions 
of  the  Constitution  may,  however,  interfere  with  the  discretion  of 
the  Legislature  in  this  matter.  Thus,  a  prbposed  distribution  of 
a  part  of  the  moneys  among  the  coimties  of  the  State  is  illegal, 
when  there  is  a  constitutional  provision  forbidding  the  legislature 
from  imposing  taxes  on  the.  inhabitants  of  counties  for  county  pur- 
poses.^^  But  the  fact  that  the  larger  paxt  of  the  license  fees  are 
collected  within  the  cities  of  the  State  and  that  the  larger  portion 
of  the  fees  is  to  be  spent  in  the  care  of  rural  highways,  does  not 
render  the  distribution  unlawful.^'  A  constitutional  provision  for- 
biclding  the  enactment  of  a  law  permitting  the  payments  of  licenses 
to  the  State  and  relieving  the  party  making  it  from  the-payment  of 
all  other  license  fees,  is  not  violated  by  a  statjite  imposing  a  license 
fee  on  motor  vehicles  and  exempting  them  from  other  license  taxes, 
where  the  statute  expressly  provides  for  the  apportionment  of  the 
fees  between  the  State  and  municipalities.^  The  circumstance 
that  the  proposed  distribution  of  the  licensee  moneys  is  unconstitu- 
tional will  not  necessarily  condejnn  the  entire,  motor  ;vehiqle  sys- 
tem of  registration.^ 

Sec.  123.  Vehicles  to  which  regulations  are  applicable. 

Modern  motor  vehicle  statutes  generally  specify  with  particu- 
larity the  vehicles  to  which  they  are  applicable.  But,  before  the 
enactment  of  such  exact  statutes,  some  dilficulties  of  construction 
were  presented  to  the  courts.     An  act  empowering  certain  cities 

rel.  Bell  v.  I'owell,  349  Pa.  St.   144,      139  Pac.  ©85;  Jasnowski  v.  Board  of 
94  Atl.  746.  AsBesBors    of    City    of    Detroit,    191 

24.  Matter  of  Bozeman,  7  Ala.  App.      Mich.  387,  157  N.  W.  891. 

151,  61  So.  604,  63  So.  201.  28.  Matter  of  Bozeman,  7  Ala.  App. 

25.  Harder's  Storage  &  Van  Co.  v.  151,  61  So.  604,  63  So.  201. 
Chicago,  235  111.  58,  85  N.  E.  245.  29.  Em  parte  Sehuler,  167  Cal.  S82, 

26.  Ex  parte  Sehuler,  167  Cal.  282,  139  Pac.  685 ;  People  v.  Sargent,  254 
139  Pac.  685.  111.  514,  98  N.  E.  959. 

27.  Ew  pwrte  Sehuler,  167  Cal.  282, 
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to  regulate  and  license  "  all  cars,  wagons,  drays,  coaches,  omnibuses, 
and  every  description  of  carriages,"  has  been  construed  as  au- 
thorizing the  imposition  of  license  requirements  on  automobiles, 
although  such  vehicles  were  unknown  at  the  time  of  the  passage 
of  the  statute.^**  But,  on  the  contrary,  it  has  been  held  that  a  stat- 
ute imposing  a  tax  on  the  transportation  of  "  hacks,  cabs,  omni- 
buses, and  other  vehicles  for  the  transportation  of  passengers  for 
hire  "  did  not  include  an  electric  automobile  where  such  was  not 
known  or  in  use  at  the  time  the  act  was  passed.^^  A  buggj',  carriage 
or  automobile,  when  in  use  upon  public  streets  of  a  city,  whether 
used  for  pleasure  or  for  hire,  if  persons  are  carried  therein,  is  in 
use  for  "  carrying  u  load  "  within  the  meaning  of  a  statute.'^  A 
law  requiring  the  licensing  of  operators  of  automobiles,  and  defin- 
ing automobiles  as  all  vehicles  propelled  by  other  than  muscular 
power,  except  railroads  and  railway  cars,  and  motor  vehicles  run- 
ning only  upon  rails  or  tracks,  and  road  rollers,  has  been  held  to 
inchide  a  road  locomotive  or  ti-action  engine  used  to  draw  cars.^ 
An  act  for  the  registration  of  any  "  automobile,  locomobile,  or  other 
vehicle  or  conveyance  of  like  character,  propelled  by  steam,  gas, 
gasoline,  electricity,  or  any  power  other  than  muscular  power,"  re- 
quires the  registration  of  motorcycles.^* 

Sec.  124.  Display  of  number  plate.  v 

For  the  purpose  of  identifying  motor  vehicles,  a  registration 
system  may  require  the  owner  of  an  automobile  to  carry  a  number 
plate  on  the  machine.'^  And  the  State,  when  enacting  a  system, 
may  forbid  municipalities  from  requiring  other  number  plates 

30.  Commonwealth  v.  Hawking,  14  33.  Emerson   Troy    Granite    Co.    v. 
Pa.  Dlat.  Eep.  593.  Pearson,  74  N.  H.  22,  64  Atl.  582. 

31.  Washington        Elec.        Vehicle  34.  Knight  v.  Sayannah  Blec.  Co., 
Transp.  Co.  v.  District  of  Columbia,  20  Ga.  App.  719,  93  S.  E.  17. 

19  App.  Cas.  (D.  0.)  462.  35.  Slade  v.  City  of  Chicago,  1  111. 

32.  Harder  t.  Chicago,  235  111,  294,      Oir.  Cfc.  Eep.  520;   Commonwealth  v. 
ss  N.  E.  255.  Boyd,  188  Mass.  79,  74  N.  E,  255. 
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than  the  one  issued  by  the  State.^^  But  a  statute  regulating  the 
licensing,  opei-ating,  etc.,  of  motor  vehicleSj  and- providing  inter 
aZia  that  not  more  than  one  State  license  number  shall  be;  carried 
upon  the  front  or  back  of  the  vehicle,  and  that  a  "  license  number 
obtained  in  any  other  place  or  State  shall,  be  removed  from  said 
vehicle  while  the  vehicle  is  being  used  within  this  commonwealth,"^ 
was  held  not  to  conflict  with  nor  supersede  an  ordinance  which  pro- 
vided for  the  licensing,  regulation,  and .  operation  of  motor  ve- 
hicles within  a  municipality,  for  both  the  act  and  thei  ordinance 


36|.  City  of  Chicago  v,  Francis,  362 
111.  331,  104  N.  E.  662,  wherein  it 
was  said :  ''  With  the  extended  use 
of  motor  vehicles  and  the  long  dis- 
tances traveled  by  them  in  short  pe- 
riods of  time,  hence  the  urgent  need 
of  a  general  law  which  would  apply 
to  the:  whole  State,  so  that  laws  con- 
cerning motor  vehicles  being  propelled 
about  the  State  should  not  be  left  to 
the  ordinances  of  each  individual  vil- 
lage or  city  in  the  State.  The  latter 
course  would  lead  to  confusion  and 
"in  some  cases  to  injustice.  Almost 
any  owner  of  a  motor  vehicle  or  mo- 
torcycle will  frequently  pass  through 
several  cities  or  villages  in  the  course 
of  a.  tew  hours.  If  the  city  of  Chi- 
cago can  compel  the  owner  of  an  au- 
tomobile to  affix  the  tag  of  that  mu- 
nicipality, every  other  city  and  vil- 
lage in  the  State  can  by  ordinance 
do  likewise.  The  legislature  evidently 
had  this  in  mind,  as  well  as  otlier 
matters  which  would  lead  to  confu- 
sion unless  corrected,  when  the  law  of 
1911  was  passed.  The  exception,  from 
the  law,  of  motor  trucks  and  motor- 
driven  commercial  vehicles,  which 
would  necessarily  be  used  locally,  em- 
phasizes the  intent  of  the  law  in  re- 
gard  to  motor  vehicles   like   the   one 


used  by  plaintiff  in  error  in  this  case. 
It  is  undoubtedly  necessary  for  mu- 
nicipalities to  establish  and  enforce 
traffic  regulations,  and  the  reasonable- 
ness of  municipal  ordinances  enforc- 
ing such  regulations  would  depend 
upon  the  circumstances  and  condi- 
tions in  such  municipalities.  Under 
tlie  law  a  municipality  may  make  and 
enforce  reasonable  traffic  and  other 
regulations,  except  as  to  the  rate  of 
speed,  not  inconsistent  with  the  pro- 
visions of  the  State  law  rtgulating 
the  use  of  motor  vehicles  when  con- 
ditions warrant  them." 

Under  a  statute  in  Missouri  pro- 
viding the  manner  in  whicli  the  reg- 
istration number  of  all  motor  ve- 
hicles registered  in  the  office  of  the- 
Secretary  of  State  should  be  dis- 
played, and  further  providing,  "And' 
provided  that  said  owner  shall  not 
be  required  to  place  any  other  mark 
of  identity  upon  his  motor  vehicle," 
an  ordinance  passed  by  the  munici- 
pal assembly  of  the  city  of  St.  Louis 
providing  also  for  the  display  of 
identification  numbers  and  the  size- 
thereof  was  held  invalid  as  being  in 
conflict  with  the  statute.  City  of 
St.  Louis  V.  Williams,  235  Mo.  503,. 
139  S.  W.  340. 
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could  stand  together,  and,  for  motor  vehicles  operated  within  the 
said  city,,  both  State  and  city  licenses  must  be  obtained  and  both 
license  tags  displayed,  a  municipality  not  being' within  the  mean- 
ing of  the  word  "  place  "  as  used  in  the  act.^'  Under  a  statute  for- 
bidding any  person  to  operate  or  drive  a  motoi'  vehicle  on  the  public 
highways  "  unless  such  vehicle  shall  have  a  distinctive  number  as- 
signed to  it  by  the  secretary  of  state  and  a  number  plate  issued  by 
the  secretary  of  State  with  a  number  corresponding  to  that  of  the 
certificate  of  registration  conspicuously  displayed  "  on  the  front 
and  rear  of  such  vehicle,  it  is  held  that  one  who  drives  a  motor 
vehicle  without  having  such  distinctive  number  thus  displayed- is 
guilty  of  a  violation  of  law  without  regard  to  the  question  of 
criminal  intent.'*  But,  where  upon  the  re-registration  of  a  vehicle, 
the  State  fails  to  furnish  the  number  plates,  it  is  held  that  he  may 
operate  the  machine  under  the  plates  issued  during  the  previous 
year.'' 

Sec.  125.  Effect  of  non-registration  in  actions  for  injuries 
—  Massachusetts  rule. 

The  courts  are  not  entirely  in  harmony  as  to  the  effect  which 
shall  be  given  to  the  non-registration  of  motor  vehicles,  when  in- 
juries are  occasioned  by  or  to  such  machine  or  to  the  occupants 
thereof.  The  question  is  somewhat  similar  to  the  one  presented 
vi^hem  an  unlicensed  chauffeur  receives  an  injury  while  he  is  unlaw- 
fully operating  a  motor  vehicle,  though,  on  account  of  a  difference  in 
the  statute,  a  different  conclusion  may  be  reached  in  case  of  an  un- 
licensed chauffeur.^"  The  courts  of  Massachusetts  take  a  position 
on  the  question  which  is  opposed  to  the  great  weight  of  authority. 
It  is  there  held  that  a  motor  vehicle  not  properly  registered  is  a 
trespasser  upon  the  highways  of  the  State,  and  that,  as  a  general 

37.  Brazier  v.  Philadelphia,  15  Pa.  39.  State    v.    Gish,    168    Iowa,    70, 
Di^t.  Eep.  14.  150  K  W.  37. 

38.  People   v.   Schoepflin,   78   Mi8C.  40.  Bourne  v.  Whitman,  209  Mass. 
<N.  Y.),  63,  137  N,  Y.  Suppl.  675.  155,  95  N.  E.  mi,  35  L.  R.  A.  (N.  S.) 

701.     See  also  section  336. 
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rule,  if  the  machine  or  an  occupant  receives  an  injury  from  another 
vehicle  or  from  a  defect"  in  the  highway,  the  non-registration  will 
preclude  a  recovery  for  the  injuries.*^  Thus,  it  is  held  that  a  per- 
son riding  in  an  unregistered  automobile  is  not  entitled  to  the 
rights  of  a  traveler  and  cannot  avail  himself  of  the  violation  of  an 
act  "  for  the  better  protection  of  travelers  at  railroad  crossings," 
and  requiring  a  signal  from  an  engine  approaching  a  traveled  way 
or  place.''^  But  the  fact  that  the  machine  is  a  trespasser  does  not 
preclude  him  from  recovery  in  all  cases,  for,  if  it  can  be  shown 
that  the  act  causing  injury  to  the  machine  or  occupant  was  a  reck- 
less, wanton  or  wilful  act,  recompense  for  the  injuries  may  be  re- 
covered.^*   The  rule  may  work  to  render  the  drivei;  of  an  unlicensed 


41.  Dudley  v.  Northampton  Street 
Ry.  Co.,  302  Mass.  443,  «9  N.E.  35, 
23  L.  R.  A.  (if.  S.)  561n,  followed 
in  Dean  v.  Boston  Elevated  Railroad 
Co.,  217  Mass.  495,  108  N.  E.  616; 
Crompton  r.  Williams,  216  Mass.  184, 
103  N.  E.  298;  Solden  v.  McGlUi- 
cuddy,  215  Mass.  563,  102  N.  E.  923; 
Holland  v.  City  of  Boston,  213  Mass. 
560,  100  N.  E.  1009;  Love  v.  Worces- 
ter Consolidated  Street  Railway,  213 
Mass.  137,  99  N.  E.  960;  Chase  v. 
New  York  Central  &  Hudson  River 
Railroad,  208  Mass.  137,  94  N.  E. 
377;  Trombley  v.  Stevens-Duryea  Co., 
206  Mass.  516,  92  N.  E.  764;  Feeley 
v.  Melrose,  305  Mass.  329,  91  N.  E. 
306,  21  L.  R.  A.  (N.  S.)  1156,  137 
Am.  St.  Rep.  445;  Downey  v.  Bay 
State  St.  Ry.  Co.,  225  Mass.  281.  114 
N.  E.  207;  Rolli  v,  Converse,  227 
Mass.  162,  116  N.  E.  507;  Wentzell 
V.  Boston  Elev.  Ry.  Co.  (Mass.),  119 
N.  E.  652. 

42,.  Cliase  v.  New  York  Central  & 
Hudson  River  Railroad,  308  Mass. 
137,   94  N.  E.  377. 

43.  Holland  v.  Boston,  213  Mass. 
560,  100  N.  E.  1009;  WeJitzell  v.  Bos- 


ton Elev.  Ry.  Co.  (Mass. ) ,  119  N.  E. 
653;  United  Transp.  Co.  v.  Hass,  91 
Misc.  (N.  Y.)  311,  155  N.  Y.  Suppl. 
110,  affirmed  155  X.  Y.  Suppl.  1145 
( discussing  the  M asscn:husetts  rule ) . 
"  There  ,iB  but  small  doubt  that  an 
unregistered  automobile  is  a  trespas- 
ser upon  the  highway,  and  it  must  be 
true  that  the  operator  or  occupant  is 
in  no  better  condition  to  recover  than 
a  person  would  be  who  was  violating 
the  law  in  walking  on  the  track  of  a 
railroad,  but  even  a  person  thus  tres- 
passing, as  against  what  would  really 
be  found  to  be  a  willful,  wanton  and 
reckless  act  of  another,  is  entitled  to. 
some  protection."  United  Transp.  Uo. 
v.  Hass,  91  Misc.  (N.  Y.)  311,  15.5- 
N.  Y.  Suppl.  110,  affirmed  115  N.  V. 
Suppl.  1115,  wherein  the  Massachu- 
setts rule  was  discussed. 

Wanton  negligence  not  established. 
—  Failure  of  a-  motorman  to  see  an 
automobile  before  he  did  and  to  bring 
his  car  to  a  stop  quicker  while  evi- 
dence of  negligence  fails  to  reach  the 
kind  of  conduct  required  to  warrant 
a  recovery  by  plaintiffs  who  were,  by 
reason  of  the  automobile  being  unli- 
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automobile  liable  for  injuries  to  another  traveler.*^  Where  an 
automobile  is  not  roistered  in  accordance  with  the  statutory  re- 
quirements, the  owner  cannot  lawfully  operate  it  upon  the  high- 
way, nor  can  he  legally  authorize  or  permit  a  third  person  so  to 
do  and  he  is  liable  for  the  consequences  of  the  negligent  operation 
of  such  a  vehicle  by  one  whom  he  has  permitted  to  use  it  whether 
the  latter  is  acting  within  the  scope  of  his  employment  or  is  using 
the  car  in  connection  with  his  own  business  or  pleasure.  If,  how- 
ever, the  owner-  of  an  unregistered  automobile  has  neither  given 
any  permission  nor  consent  to  its  use  by  another,  either  express  or 
implied,  then  no  liability  will  attach  to  him  for  its  negligent  opera- 
tion by  such  person.*^  The  situation  in  Massachusetts  was  changed 
to  some  extent  by  a  statute  in  1915  which  provides  in  effect  that 
the  violation  shall  not  be  a  defense  unless  it  is  shown  that  the  per- 
son injured  or  killed,  or  the  owner  of  the  property  injured,  knew 
or  had  reason  to  know  that  the  provisions  of  the  statute  were  be- 
ing violated.  Hence,  it  is  now  the  law  that  the  chauffeur  of  a  ma- 
chine may  sometimes  recover  for  his  injuries  in  a  case  where  the 
owner  would  be  denied  recovery  for  damages  to  the  machine.^ 

In  Connecticut  it  was  held,  that,  in  the  absence  of  any  statutory 
provision  to  that  effect,  the  use  of  an  unregistered  and  unnumbered 
automobile  upon  the  public  highways  as  requJ.red  by  statute  was 
not  unlawful*,  and  did  not  preclude  the  owner  from  recovering 
damages  of  a  city  for  injuries  to  himself  and  to  the  car  which  were 
caused  by  a  defect  in  the  highway  due  to  the  city's  negligence.*'^ 

ceneed,  trespassers  upon  the  highway.  46.  RoUi    v.    Converse,    327    Mass. 

Dean  v.  Boston  Elevated  Railway  Co.,  152,  116  N.  E.  507. 

217  Mass.  495/  105  N.  E,  616.  47.  Hemming  v.   City  of  New  Ha- 

44.  Fairbanks  v.  Kemp,  226  Mass.  ven,  82  Conn.  661,  74  Atl.  892,  18 
75,  115  N.  E.  240;  Koonovsky  v.  Quel-  Ann.  Cas.  240,  25  L.  K.  A.  (N.  S.) 
lette,  236  Mass.  474,  116  N  E..  243;  734n,  wherein  the  court  said:  "The 
Hurnanen  v.  Nicksa,  228  Mass.  343.  plaintiff  was  Tfiolating  the  statute  re- 
117  N.  E.  325.  lating  to  the  registration  of  automo- 

45.  Gould  v.  Elder,  319  Mass.  396,  biles,  but  that  fact  does  not  relieve 
107  N.  E.  59.  the  defendant.     This  statute  imposed 

an    obligation    upon    the    plaintiff   to 
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But,  by  a  subsequent  statute  enacted  in  that  State,  it  was  expressly 
provided  that  no  recovery  shall'  be  had  by  'the  "  owner,  operator, 
or  any  passenger  of  a  motor  vehicle  "  which  is  not  registered  as 
required  by  the  act  "  for  any  injury  to  person  or  property  received 
by  reason  of  the  operation  of  such  motor  vehicle  upon  the  public 
highways  of  this  State."  ^*  The  word  "  operation  "  as  used  in  such 
statute  includes  such  stops  as  the  vehicle  would  ordinarily  make, 
and  the  owner  of  an  unlicensed  automobile  may  not  recover  for 
injuries  thereto  received  <bj  a  truck  running  into  it  while  it  is 
standing  by  the  side  of  the  highway.^'    In  Maine,  the  statute  for- 


register  his  automobile  and  for  its 
violation  prescribed  a  penalty.  The, 
statute  goes  no  further  and  it  cannot 
be  held  that  the  right  to  maintain  stn 
action  for  damages  resulting  from  the 
omission  of  the  defendant  to  perform 
a  public  duty  is  taken  away  because 
the  person  injured  was  at  the  time 
his  injuries  were  sustained  disobeying 
a  statute  law  which  in  no  way  con- 
tributed to  the  accident.  A  traveler 
with  an  unregistered  and  unnumbered 
automobile  is  not  made  a  trespasser 
upon  the  street,  neither  does  it  neces- 
sarily follow  that  the  property  which 
he  owns  is  outside  of  legal  protection, 
when  injured  by  the  unlawful  act  of 
another.     .  .     The  registration  of 

plaintiff's  machine  was  of  no  conse- 
quence to  the  defendant.  His  failure 
to  register  and  display  his  number  in 
no  way  contributed  to  cause  the  in- 
jury. The  accident  would  have  hap- 
pened if  the  law  in  this  respect  had 
been  fully  observed.  The  plaintifl's 
unlawful  act  was  not  the  act  of  using 
the  street  but  in  making  a  lawful 
use  of  it  without  having  his  automo- 
bile registered  and  marked  as  required 
by  law.  The  statute  contains  no  pro- 
hibition against  using  an  unlicensed 


and  unnumbered  automobile  upon  the 
highway  and  streets  of  the  State." 

48.  Stroud     v.     Board     of     Water 
Com'rs  of  City  of  Hartford,  90  Conn. 

^  112,  97  Atl.  336;  Brown  v.  New  Ha- 
'  ven    Taxicab   Co.     (Conn.),    102    Atl. 
573. 

49.  Stroud     v.     Board     of     Water 
.  Com'rs  of  City  of  Hartford,  90  Conn. 

413,  97  Atl.  336,  wherein  it  was  said: 
"  The  word  '  operation '  cannot  be 
limited,  as  the  plaintifT  claims  it 
shdvild  be,  to  a  state  of  motion  con- 
trolled by  the  mechanism  of  the  car. 
It  is  self-evident  that  an  injury  may 
be  received  after  the  operator  has 
brought  his  car  to  a  stop,  and  may 
yet  be  received  by  reason  of  its  op- 
eration. Tlie  word  '  operation,'  there- 
fore, must  Include  such  stops  as  mo- 
tor vehicles  ordinarily  make  in  the 
course  of  their  operation.  It  is  also 
clear  that  the  words  '  received  by  rea- 
son of  the  operation '  do  not  refer 
merely  to  injuries  proximately  caused 
by  such  operation.  That  cannot  be 
so,  because  the  whole  purpose  of  sec- 
tion 19  is  to  prevent  a  recovery  in 
cases  where  the  owner,  opeta.tor,  or 
passenger  of  the  illegally  registered 
oar   would   otherwise   be   entitled   to 
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bidding  the  operation  of  motor  vehicles  on  the  public  highways 
unless  they  are  regist;ered  9.p.i  licensed  according  to  the  statute,  is 
very,  similar  to  the  Massachussetis  law,  and  it  has  to  some  extent 
received  a  similar  construction.^*'     The  statute  renders  unlawful 


one;  and  no  such  recovery  could  in 
any  event  be  had  if  the  operation  of 
the  illegally  registered  car  was  in  a 
legal  sense  the  jiroximate  cause  of  the 
injury.  In  order  to  give  any  reason- 
able effect  to  section  19,  it  must  be 
understood  as  requiring  the  owner, 
operater,  or  passenger  of  a  motor 
vehicle,  not  registered  in  accordance 
with  sections  3  or  3  of  the  act,  to  as- 
sume all  the  ordinary  perils  of  oper- 
ating it  on  the  highway.  In  this  case 
the  plaintiff's  car  was  as  much  in  the 
ordinary  course  of  operation  on  the 
highway  at  the  time  of  the  injury  as 
if  it  had  been  used  for  shopping,  call- 
ing, or  delivering  merchandise.  One 
so  using  the  highway  necessarily  in- 
curs the  risk  of  injury  from  the  neg- 
.  ligence  of  fellow  travelers,  as  well 
while  his  vehicle  is  at  rest  as  while 
it  is  in  motion,  and  the  injury  com- 
plained of  in  this  case  was  received 
'  by  reason  of '  the  operation  of  the 
plaintiff's  illegally  registered  car  on 
the  highway,  within  the  plain  intent 
of  the  act." 

50.  McCarthy  v.  Inhabitants  of 
Town  of  Leeds,  115  Me.  134,  98  Atl. 
72,  wherein  the  court  expressed  its 
views  as  follows:  "An  examination 
of  the  decided  cases,  we  think,  clearly 
shows  that,  when  the  statute  provides 
for  the  registration  of  automobiles 
and  fixes  a  penalty  fot  their  opera- 
tion upon  the  highways  and  streets 
of  the  State,  unless  registiered,  their 
operation  upon  the  highways  and 
streets  while   unlawful,   does   not   of 


itself  bar  the  owner  from  recovering 
damages  for  injuries  sustained  by 
reason  of  defective  highways,  because 
the  violation  of  the  law  does  not  con- 
tribute to  the  injury;  but  if,  in  addi- 
tion to  the  penalty  provided  by  law, 
the  statute  prohibits  the  use  upon 
the  highway  of  an  unregistered  auto, 
the  operation  of  the  auto  upon  the 
prohibited  streets  and  highways  .  is 
such  an  unlawful  act  that,  by  reason 
of  the  prohibition,  its  operation  is  a, 
trespass,  and  cities  or  towns  are  not 
obliged  to  keep  their  ways  safe  for 
trespassers  to  travel  upon  in  violation 
of  law.  The  language  of  section  11 
of  the  act  of  1911  clearly  and  plainly 
prohibits  their  use  upon  the  highways 
of  the  State  unless  registered,  as  re- 
quired by  the  act,  and  unless  so  con- 
strued the  purpose  of  the  legislature 
to  protect  persons  lawfully  using  the 
highway  will  fail;  and  the  plain  and 
unambiguous  language  of  section  11 
would  be  disregarded,  which  is  a  vio- 
lation of  all  rules  of  law  for  the  con- 
struction of  statutes,  and  we  hold 
that  the  plaintiff  was  prohibited  by 
statute  from  using  the  auto  on  the 
highway,  it  being  unregistered  as  re- 
quired by  section  8,  c.  163  of  the  Laws 
of  1911,  and  the  town  owed  him  no 
duty  to  keep  the  way  safe  and  con- 
venient for  him  to  travel  upon.  His 
rights  were  only  the  rights  of  a  tres- 
passer upon  the  land  of  another." 
See  also  Lyons  v.  Jordan  (Me.),  103 
Atl.  976. 
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all  travel  in  an  unlicensed  machine,  and  when  the  actioii  is  against 
a  municipality  and  is  based  on  the  unsafety  of  the  highway,  the 
person  injured  cannot  recover.  Even  an  infant  child  riding  in  the 
machine  is  barred  from  recovery  in  such  a  case.^^  But  it  is  held 
in  an  action  for  injuries  received  from  a  collision  with  a  street  car, 
that  the  non-registration  will  not  necessarily  bar  a  recovery. ^^ 

The  statutes  of  Georgia  make  it  unlawful  to  operate  an  unregis- 
tered motor  vehicle,  and  it  is  held  that,  in  case  of  a  collision  with 
a  street  car,  the  driver  of  an  unlicensed  motorcycle  cannot  recover 
for  his  injuries  without  proof  of  wantonness  or  recklessness  on  the 
part  of  the  defendant.^^ 

Sec.  126.  Effect  of  non-registration  in  actions  for  injuries 
—  general  rule. 

The  general  rule  as  to  the  effect  of  non-fegistration  of  a  motor 
vehicle  is  not  in  agreement  with  the  doctrine  promulgated  by  the 
courts  of  Massachusetts.  The  great  weight  of  authority  supports 
the  view  that  in  cases  of  injury  to  the  machine  or  the  occupants' 
from  the  negligence  of  third  persons,  the  failure  to  pbey  the  law 
with  reference  to  the  registration  and  licensing  of  the  machine  is . 
not  a  proximate  cause  of  the  injury  and  has  no  effect  upon  the  re- 
covery for  the  damages  sustained.^*     And  so,  too,  in  case  .of  an. 

51.  McCarthy  v.  Town  of  Leeds,  115  avoidable  to  the  defendant,  under  the 
Me.  275,  101  Atl.  448.  issues    presented    in    this    case.      The 

52.  Cobb  y.  Cumberland  County  fact  that  the  motorcycle  was  not  reg- 
Power  &  Light  Co.  (Me.),  104  Atl.  istered  in  no  way  affected  the  general 
S44.  duty,   which    the    defendant   owed   to 

53.  Knight  v.  Savannah  Elec.  Co..  the  plaintiff-,  to  so  operate  its  auto- 
20  Ga.  App.  719,  93  S.  E.  17.  mobile  while  traveling  upon  the  pub- 

54.  Alabama. —  Armstrong  v.  Rel-  lie  highway  as  not  to  negligently  in- 
fers, 182  Ala.  583,  63  So.  28:  Stovall  jure  the  person  or  property  of  an- 
v.  Corey-Highlands  Land  Co.,  189  Ala.  other."  Stovall  v.  Corey-Highlands 
576,  66  So.  577.  "The  fact  that  the  Land  Co.,  189  Ala.  576,  66  So.  577. 
plaintiff's  motorcycle  was  not  regis-  "  It  matters  not  to  the  defendant 
tered  in  compliance  with  the  law  of  whether  the  automobile  was  or  was 
the  State  had  no  causal  connection  not  registered  in  compliance  with  the 
■with  the  injury  of  which  the  plaintiff  laws  of  the  State,  which  require  all 
complains,    and    can    in    no    way    be  automobiles  to  be  registered.     If  the 
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injury  to  another  traveler,  the  fact  that  the  defendant's  automobile 


automobile  was  not  registered,  the 
owner  thereof  may  be  guilty  of  a  vio- 
lation of  one  of  the  criminal  laws  of 
the  State,  but  that  fact  in  no  way 
aflfected  the  general  duty,  which  the 
defendant  owes  to  the  law,  so  to  op- 
erate its  cars  as  not  to  negligently 
injure  the  person  or  property  of  any 
person.  The  mere  fact,  if  it  be  a 
fact,  that  the  automobile  was  not 
registered  had  no  causal  connection 
with  the  injury  of  which  the  plaintiff 
complains,  and  that  fact,  if  it  be  a 
fact,  in  no  way  contributed  to  the 
injury  to  the  automobile."  Birming- 
ham Railway,  Light  and  Power  Co.  v. 
Aetna  Accident  &  Liability  Co.,  1'84 
Ala.   601,  64  So.  44. 

California. — Shimoda  v.  Bundy,  24 
Cal.  App.  675,  143  Pac.  109,  wherein 
it  was  said :  "  Our  conclusion  is  that 
one  who  violates  an  ordinance  wherein 
a  penalty  is  fixed  for  non-compliance 
with  its  provisions,  may  be  sub- 
jected to  the  penalties  therein  pre- 
scribed, but  he  cannot,  in  addition 
thereto,  be  deprived  of  his  c^vil  right 
to  recover  damages,  perhaps  in  many 
thousands  of  dollars,  sustained  by 
reason  of  the  negligence  or  wrong  of 
another,  where  such  violation  bore  no 
relation  to  the  injury  and  did  not 
contribute  in  the  remotest  degree 
thereto.'' 

Florida. — Atlantic  Coast  Line  Rail- 
road Company  v.  Weir,  63  Fla.  89,  58 
So.  641,  Ann.  Cas.  1914  A.  126,  41 
L.  R.  A.  (N.  S.)  307;  Porter  v.  Jack- 
sonville Electric  Co.,  &4  Fla.  409,  60 
So.  188. 

Illinois. — See  Crosson  v.  Chicago, 
etc.,  Co.,  158  111.  App.  42; 

loiva. — Phipps  V.  City  of  Perry,  178 


Iowa,  173,  159  N.  W.  653  (motor- 
'  cycle)  ;  WoMord  v.  City  of  Grinnell, 
161  N.  W.  686. 

KoMsas. — Anderson  v.  Sterrit,  9& 
Kan.  483,  148  Pac.  635. 

Kentucky. — Moore  v.  Hart,  171  Ky. 
735,  188  S.  W.  '&61. 

Minnesota. —  Arrastead  v.  Louns- 
berry,  129  Minn.  34,  151  N.  W.  542, 
544,  wherein  the  court  said :  "  Plain- 
tiff had  not  complied  with  this  law. 
Defendant  contends  that  he  was  there- 
fore a  trespasser  upon  the  street,  and 
that  the  only  duty  the  traveling  pub- 
lic owed  to  him  was  a  duty  not  to 
willfully  or  wantonly  injure  him. 
We  do  not  concur  in  this  contention. 
The  fact  that  a  person  who  sustaiiis 
injury  at  the  hands  of  another  is  at 
the  time  engaged  in  violation  of  some 
law  may  have  an  important  bearing 
upon  his  right  to  recover.  His  viola- 
tion of  the  law  may  be  evidence 
against  him,  and  in  some  cases  may 
wholly  defeat  recovery.     .     .  But 

it  is  not  every  violation  of  the  law 
that  is  even  material  evidence  against 
him.  The  right  of  a  person  to  main- 
tain an  action  for  a  wrong  committed 
upon  him  is  not  taken  away  because 
he  was  at  the  time  of  the  injury  dis- 
obeying a  statute  law  which  in  no 
way  contributed  to  his  injury.  He  is 
not  placed  outside  all  protection  of 
the  law,  nor  does  he  forfeit  all  his 
civil  rights  merely  because  he  is  com- 
mitting a  statutory  misdemeanor. 
The  wrong  on  the  part  of  the  plain- 
tiflF,  which  will  preclude  a  recovery 
for  an  injury  sustained  by  him,  must 
be  some  act  or  conduct  having  the 
relation  to  that  injury  of  a  cause  to 
the  effect  produced  by  it.  .  .\ 
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was  not  property  registered  is  not  to  be  considered  a  proximate 
cause  of  the  injury,  and  the  liability  of  the  owner  of  the  unregis- 
tered machine  will  not  be  established  solely  on  that  ground.'* 


collateral,  unlawful  act  not  contribut- 
ing to  the  injury  will  not  bar  a  re- 
covery. .  .  .  Plaintiff's  violation 
of  law  in  this  case  is  of  this  collateral 
character.  There  was  no  relation,  of 
cause  and  effect  between  the  unlawful 
act  and  the  collision.  The  registra- 
tion of  plaintiff's  automobile  was  of 
no  consequence  to  defendant.  The  law 
providing  for  such  registration  was 
not  for  the  prevention  of  collisions 
and  had  no  tendency  to  prevent  col- 
lisions. There  is  no  pretense  that 
the  registration  of  plaintiff's  automo- 
bile would  have  had  any  tfindeijcy  to 
prevent  this  collision.  Plaintiff's 
failure  to  obey  the  law  in  no  way  con- 
tributed to  his  injury  and  could  not 
bar  his  right  of  recovery." 

Missouri. — ^Luckey  v.  Kansas  City, 
169  Mo.  App.  666,  155  S.  W.  873; 
Dixon  v.  Boeving  (Mo.  App.),  208  S. 
W.  279. 

Pennsylvania. — ^Yeager  v.  Winston 
Motor  Carriage  Co.,  53  Pa.  Super.  Ct. 
202. 

Rhode  Island. — Marquis  v.  Messier, 
99  Atl.  527. 

Virginia. — Southern  Ry.  v.  Voug- 
hans  Adm'r,  118  Va.  692,  88  S.,E.  305, 
L.  R.  A.  1916  E.  1222. 

Washington. — Switzer  v.  Sherwood, 
80  Wash.  19,  141  Pac.  181,  wherein 
it  was  said :  "  Had  the  respondent 
violated  some  part  of  the  regulative 
part  of  the  statute,  and  his  injury 
had  resulted  therefrom,  unquestion- 
ably he  could  not  recover, ,  regardlesi 
of  the  negligence  of  the  appellants, 
as   long  as  such  negligence  was  not 


wanton.  But  the  violation  of  the 
revenue  part  is  an  offense  against  the 
State,  solely,  and  it  alone  may  en- 
force the  penalties.  In  other  words, 
before  the  violation  of  the  statute  by 
the  person  injured  will  constitute  a 
defense  to  the,  negligent  act  of  the 
person  injuring  him,  there  must  be 
shown  some  causal  connection  be- 
tween the  act  involved  in  the  viola- 
tion of  the  statute  and  the  act  caus- 
ing the  ,  injury."     • 

Wisconsin. — Derr  v.  Chicago,  M.  &, 
St.  P.  Ry.  Co.,  163  Wis,  234,  157  N. 
W.  7'53.  "  We  find  nothing  in  these 
statutes  to  indicate  that  the  legisla- 
ture intended  to  deprive  a  person, who 
is  injured  while  driving  an  unregis- 
tered car  on  a  highway,  of  the  pro- 
tection of  the  law  that  is  accorded 
to  other  travelers  under  the  same  qir- 
cumstances.  To  bar  such  an  injured 
person  from  invoking  his  rights  of  a 
traveler  on  the  highway,  it  must  ap- 
pear that  his  violation  of  the  law 
was  a  proximate  cause  of  the  injury 
suffered.  No  such  relationship  exists 
here.  The  plaintiff's  violation  of  law 
had  no  proximate  casual  relation  as 
defined  in  the  law  of  negligence,  and 
hence  in  no  way  contributed  to  cause 
the  injury."  Derr  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  163  Wi^.  234,  157  N. 
W.  753. 

55.  Lindsay  v.  Cecchi,  ,  3  Boyce 
(Del.)  133,  80  Atl,  533;  Hyde  v.  Mc- 
Creery,  145  N.  Y.  App.  Div.  729,  130 
N.  Y.  Suppl.  669  J  Black  v.  Moree,  135 
Tenn.  73,  185  iS.  W.  682.  Mumme  v. 
Sutherland    (Tex.  Civ.  App.),  198  S. 
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Clearly,  therefore^  the  failure  of  the  owner  to  register  the  machine 
will  not  bar  the  remedy  of  one  riding  therein  as  a  passenger  or 
guest.^ 

Sec.  127.  Effect  of  non-registration  in  actions  for  injuries 
—  burden  of  proof. 

In  an  action  by  the  owner  or  occupant  of  an  automobile  to  re- 
cover for  injuries  alleged  to  be  due  to  the  negligence  of  the  de- 
fendant, the  plaintiff  is  not  required  to  show  that  the  automobile 
was  duly  registered  according  to  law.  This  is  a  matter  of  defense, 
the  burden  of  establishing  which  rests  upon  the  defendant.^'  Al- 
though, under  the  Massachusetts  law  declaring  that  no  person,  ex- 
cept as  therein  provided,  shall  operate  an  automobile  upon  a  public 
highway  unless  licensed  so  to  do,  and  unless  the  automobile  is 
registered  under  the  act,  a  person  without  a  license  so  operating  an 
unregistered  automobile  would  not  be  a  traveler  except  as  a  violator 
of  the  law,  and  could  not  recover  from  the  town  for  a  defect  in  the 
road,  yet  proof  that  a  person  is  so  licensed  and  that  his  automobile  , 
is  registered  is  nolf  a  conditioii  precedent  to  his  recovery  for  dam- 
ages caused  by  a  defect  in  a  road,  but  is  is  a  matter  of  defehce  to 
show  a  failure  to  comply,  since  presumptions, both  of  law  and  fact 
are  in  favor  of  innocence,  and  where  one  would  avoid  liability  on 
the  ground  of  a  violktion  of  law  by  the  plaintiff,  he  must  prove 
the  violation.^*    And  in  an  action  against  a  street  railway  company 

W.  395.     See  also  Brown  v.  Chevrolet  81  Atl.  497;  Lyons  v.  Jordan   (Me.), 

Motor  Co.  (Cal.  App.),  179  Pac.  697;  102  Atl.   976. 

Dervin  v.  Frenler  (Vt.),  100  Atl.  760.  A  complaint  need  not  allege  in  a 

56.  Chambers  v.  Minneapolis,  etc.,  common  law  action  against  the  op- 
Ey.  Co.,  37  N.  Dak.  377,  163  N.  W.  erator  of  an  automobile  that  it  was 
824.  registered  under  the  Statute.-    McNeil 

57.  Conroy  v.  Mather,  217  Mass.  v.  Webeking,  66  Fla.  407,  63  So.  728. 
91,  104  N.  E.  487;  Dean  v.  Boston  58.  Doherty  v.  Inhabitants  of  Ayer, 
Elevated  Railway  Co.,  217  Mass.  495,  197  Mass.  241,  83  N.  E,  677,  14  L. 
105  N.  E.  616;  Doherty  v.  Ayer,  197  R.  A.  (N.  fe.)  816;  Feeley  v.  City  of 
Mass.  241,  83  N.E;  677,  14  L.  R.  A.  Melrose,  205  Mass.  329,  91  N.  E.  306, 
(N.  B.)  816,  125  Am.  St.  Rep.  355;  27  L.  R.  A.  (N.  S.)  1156,  137  Am. 
Shaw   V.   Thielbahr,   82   N.   J.   L.   23,  St.  Rep.  445.     See  also  Dean  v.  Bos- 
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for  injury  to  the  occupants  of  an  automobile  struck  by  one) of  its 
cars,  the  burden  oS.  proof  is  sustained  by  the  production  in  court 
of  public  records  kept  by  a  State  highway  commission  showing 
that  the  automobile  was  unregistered  at  the  time. of  the  injury, 
which  records  are  not  attacked  by  the  plaintiff.^' 

Sec.  128.  Certificate  as  evidence  of  ownership. 

Under  a  statute  requiring  the  owner  of  an  automobile  to  file 
in  the  office  of  the  Secretary  of  State  a  statement  of  his  name  and 
address,  together  with  a  brief  description  of  every  such  vehicle 
owned  by  him,  and  requiring  him  to  obtain  from  such  official  a 
numbered  certificate  which  shall  contain  the  name  of  the  owner 
of  such  vehicle  and  that  he  has  registered  in  accordance  with  the 
law,  the  certificate  so  issued  is  prima  facie  evidence  of  ownership 
and  is  sufficient  to  sustain  a  verdict  against  such  person  for  injuries 
caused  by  the  automobile  unless  contradicted  by  competent 
evidence.*"    Where  a  statute  simply  provides  that  for  the  purposes 


ton  Elevated  Railway  Co.,  317  Mass 
495,  ipS  N.'  E.  616. 

59.  Dean  'v.  Boston  Elevated  Bail- 
way  Co.,  217  Mass.  495,  105  N.  E, 
616. 

60.  Delano  v., La  Bounty,  68  Wash, 
595,  114  Pac.  434.  As  to  the  lia- 
bility of  owner  for  injuries  arising 
from  the  use  of  the  machine  by  an- 
other,  see  chapter  XXIII. 

A  certified  copy  of  the  application 
for  a  State  license  may  be  received 
on  the  issue  of  the  ownership  of  an 
automobile,  although  the  application 
was  not  verified  as  required  by  the 
law.  Windham  v.  Newton  (Ala.),  76 
So.  24. 

In  New  York  it  has  been  decided 
that  proof  that  a  license  number  on 
an  automobile  was  registered  in  the 
office  of  the  Secretary  of  State  in  the 


name  of  the  defendant  is  competent 
evidence  of  ownership,  and  raises  a 
prima  facie  case  that  the  automobile 
at  the  time  of  the  accident  was  being 
operated  either  by  the  owner  or  his 
servant.  The  court  said  that  it  was 
well  settled  in  that  State  that  owner- 
ship implies  possession  and  control, 
and  that  proof  of  ownership  of  a  ve- 
hicle makes  out  a  prima  facie  case 
against  the  defendant  owner  in  an 
action  to  recover  damages  for  inju- 
ries sustained  through  the  negligent 
use  thereof,  as  it  will  be  presumed 
that  the  owner  was,  either  in  person 
or  through  his  agent,  in  control  of 
the  vehicle  at  the  time  of  the  acci- 
dent. McCann  v.  Danrison,  145  N.  Y. 
App.  Div.  533,  130  N.  Y.  Suppl.  473. 
In  an  action  for  an  injury  to  an 
automobile    it   is   decided   that   testi- 
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of  the  issuance,  transfer,  and  revocation  of  certificates  and  the  en- 
forcement of  the  penal  provisions  of  the  act,  automobiles  shall  be 
identified  by  their  register  numbers,  and  their  owner  or  owners 
ascertained  from  the  certificate,  the  common  law  controls  and  there 
IS  no  presumption  from  a  person's  mere  physical  possession  and 
operating  of  an  automobile  that  he  is  the  owner,  or  the  servant 
or  agent  of  the  owner.  Such  person  may  have  hired  or  borrowed 
it  or  have  wrongfully  appropriated  it  to  his  own  use,  and  in  either 
event  an  owner  would  not  be-  chargeable  for  the  misconduct  or 
negligence  of  such  person  in  operating  it.^^  It  is,  however,  held 
that  a  license  tag,  known  as  a  dealer's  tag,  issued  and  accepted  at  a 
lower  rate  than  an  ordinary  license  and  upon  condition  that  "  it 
should  not  be  used  for  any  other  purpose  than  testing  or  demon- 
strating the  vehicle  to  a  prospective  purchaser,  or  in  lemoving  the 
same  from  place  to  place  for  the  purpose  of  sale,"  is  prima  facie 
evidence  that,  at  the  time  of  an  accident,  either  the  dealer  or  some 
one  acting  under  his  authority  was  operating  the  car,  and  he  has 
the  burden  of  showing  that  it  was  not  so  operated."^ 

mony  by  the  one  who  had  operated  Park  Carriage  Co.,  185  N.  Y.  Suppl. 
the   car   as   chauffeur   identifying   it      518. 

should  not  be  excluded  by  the  mere  61.  Tromley  v.  Stevens-Duryea  Co.. 

fact  that  he  did  not  Tecall  the  license      206  Mass.  516,  93  N.  E.  764. 
Bumber.      Renault    Taxi    Service    v.  62.  Haring  v.  Connell,  844  Pa.  439, 

90  Atl.  910. 
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CHAPTER  IX. 

PUBLIC  CARRIAGE  FOR  HIRE,  JITNEYS,  TAXICABS,  ETC. 

Section  129.  Scope  of  chapter. 

130.  Definitions. 

131.  Status  of  carriages  for  hire  —  jitney.      ' 

132.  Status  of  carrisiges  for  hire  —  taxicab. 

13^.  Status  of  cajrlages  for  hire  —  sight-seeing  automobile. 

134.  Status  of  carriages  for  hire  -r-  furnishing  of  cars  from  gaxage 

on  order. 

135.  Governmental  regulation  of  carriage  for  hire -^  in  general. 

136.  Governmental  regulation  of  carriage  for  h^re — ;  greater  power 

than  over  other  classes  of  vehicles. 

137.  Governmental  regulation  of  carriage  for  hire  —  discrimination. 

138.  Powers  of  municipalities  —  in  general. 

139.  Powers  of  municipalities  -^  abrogation  of  municipal  powers. 

140.  Powers  of  municipalities  —  reasonableness  of  municipal  regula- 

tion. 

141.  Powers  of  municipalities  —  enactment  of  ordinance. 
143.  Powers  of  mrniicipalities  —  territorial  limits. 

143.  State  regulatory  commissions. 

144.  Licenses  —  in  general.  ^ 

145.  Licenses  —  application  to  yehicles. 

146.  Licenses  —  nature   of  license. 

147.  Licenses  —  license  fees. 

14/8.  Licenses  —  conflict  of  State  and  municipal  licensing  systems. 

149.  Licenses  —  plying  for   hire. 

150.  Licenses  —  effect  of  failure  to  have  license. 

151.  Licenses  —  transfer   of  license. 

152.  Licenses  —  licensing  of  chauffeurs. 

153.  Exclusion   from'  streets. 

164.  Restriction  to  certain  streets. 

155.  Bonds  —  power  to  require  proprietor  to  give  bond. 

156.  Bonds  —  inability  to  furnish  bond. 

157.  Bonds  —  character  of  sureties. 

158.  Bonds  —  extent  of  surety's  liability. 

159.  Bonds  —  liability  for  accident  outside  of  municipality. 

160.  Hack  stands  —  in  general. 

161.  Hack  stands  —  sight-seeing  automobiles. 

162.  Hack  stands  —  taxicab  setvice  for  hotel. 

163.  Hack  stands  —  soliciting  passengers. 

164.  Routes  and  schedules. 
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Section  165.  Punishing  passenger  for  failure  to  pay  fare. 

166.  Taximeters. 

167.  Rate  of  fare. 

168.  Miscellaneous  regulatory  matters. 

169.  Liability  for  injury  to  passenger  —  in  general. 

170.  Liability  for  injury  to  passenger  —  assault  on  passenger. 

171.  Liability  for  conduct  of  driver.  *"       ' 
173.  Imputation  of  negligence  of  driver  to  passenger. 
173.  Rights  of  proprietor  of  vehicle. 

Sec.  129.  Scope  of  chapter. 

It  is  the  purpose  of  this  chapter  to  contain  a  discussion  of  cer- 
tain matters  which  relate  exclusively  to  vehielfes  used  for  public 
hire.  It  includes  jitneys,  taxicabs,  omnibuses,  and  all  other  ve- 
hicles which  are  used  for  the  general  tralnsportation  of  passengers 
for  a  compensation.  Such  subjects  as  the  govEsflimental  regulation 
of  such  vehicles^  their  status,  and  the  liability  of  their  proprietors 
for  injuries  to  passengers,  are  covered  herein,  but  the  general  pow- 
ers of  the  State  and  municipal  corporations  to  regulate  all  kinds  of 
vehicles,  is  the  subject  of  discussion  in  other  chapters.-^  While  the 
liability  for  injuries  to  passengers  is  treated  in  this  chapter,  the 
liability  to  other  travelers  such  as  pedestrians,^  cyclists,^  and  per- 
sons in  other  vehicles,*  will  be  found  in  other  parts  of  this  work. 
So,  too,  resource  to  other  chapters  should  be  made  for  questions 
arising  out  of  the  frightening  of  horses,^  and  collisions  with  street 
railway  ^  and  railroad  eats.''  Another  chapter'  is  devoted  to  the 
questions  which  arise  out  of  the  private  hire  of  motor  Vehicles.* 

Sec.  130.  Definitions. 

The  term  "  public  automobile "  means  an  automobile  en- 
caged in  the  service  of  the  public  as  a  common  carrier;  not  one 
that  is  used  by  the  government  in  some  one  of  its  branches  or  de- 

1.  See  chapters  V  and  VI.  5.  Chapter  XX. 

2.  Chapters  XVII  and  XVIII.  6.  Chapter  XXII. 

3.  Chapter  XIX.  7.  Chapter  XXI. 

4.  Chapter  XVI.  8.  Chsipter  X. 

11 
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partments,  but  a  motor  vehicle  which  carries  the  public  for  hire, 
like  any  other  common  carrier.  The  term  includes  taxicabs,  au- 
tomobile bus  or  stage  lines,  and  sightseeing  automobiles.  Besides 
these,  there  are  a  number  of  automobile  lines  that  make  a  business 
of  transporting  freight  between  points  in  the  United  States. 

A  "  jitney  "  has  been  defined  as  "  a  self-propelled  vehicle,  other 
than  a  street  car,  traversing  the  public  streets  between  certain 
definite  points  or  termini,  and  as  a  common  carrier  conveying  pas- 
sengers at  a  five  cent  or  some  small  fare,  between  such  termini  or 
intermediate  points,  and  so  held  out,  adyeirtised  and  announced."* 
'And  in  some  regulations  relative  to  jitneys,  they  are  classed  and 
defined  as  common  carriers  of  passengers.-^" 

The  term  "  t^xicab  "  is  a  coined  name  "  to  describe  a  convey- 
ance similar  to  a  hackney  carriage  by  electric  or  steam  power,  and 
held  for  public  hire  at  designated  places,  subject  to  municipal 
control."  ^^  A  public  hack  ordinance  which  declares  "Any  vehicle 
that  has  a  taxicab  meter  affixed  and  uses  the  streets  and  avenues 
of  the  city  of  I^ew  York  for  the  purpose  of  carrying  passengers 
for  hire  shall  be  deemed  a  public  hack  and  licensed  under  this  or- 
dinance," is  constitutional.''^  There  can  be  no  exclusive  proprietary 
right  in  the  use  of  the  word  "  taxicab,"  no  matter  who  coined  the 
word.  The  word  "  taxicab  "  is  public  property ;  it  is  descriptive 
of  a  chattel  and  is  the  commonly  used  name  by  which  automobile 
hacks  possessing  fare  registering  machines  are  known  to  the  pub- 
lic. Any  person  or  corporation,  conducting  a  hacking  business 
and  using  taximeters  on  them,  possesses  the  right  to  call  the  ve- 
hicles "  taxicabs,"  and  advertise  the  service  as  conducted  by  the 
use  of  "  taxicabs."  The  fact  that  the  word  has  been  registered  as 
a  trademark  does  not  alter  the  case.    With  as  much  reason  could  a 

9.  City  of  Memphis  v.   State,   133  10.  Ex  parte  Bogle,  78  Tex.  Cr.  1, 

Tenn.  S3,  179  S.  W.  651.  179  S.  W.  1193. 

"A    jitney    is    an    automobile." —  11.  Donnelly     v.     Philadelphia     & 

Ex  parte  Bogle,   78   Tex.   Cr.   1,   179  Reading  Co.,  53  Pa.  Super.  Ct.  78. 

S.   W.   1193.        See   also  Jitney  Bus  12.  Mason-Seaman    Transp.    Co.    v. 

Assoc,  of  Wilkesbarre  V.  Wilkesbarre,  Mitchell,  89  Misc.    (N.  Y.)    230,  1.53 

256  Pa.   St.   463,   100  Atl.  954.  N.  Y.   Suppl.   461. 
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manufacturer  of  automobile  trucks  call  his  vehicles  "  auto  trucks," 
and  claim  exclusive  rights  to  the  use  of  the  abbreviated  v^ord.^^ 

Sec.  131.  Status  of  carriages  for  hire  —  jitney. 

A  common  carrier  of  property  is  defined  as  "  one  who,  by  vir- 
tue of  his  business  or  calling,  undertakes,  for  compensation,  to 
transport  personal  property  from  one  place  io  another,  either  by 
land  or  water,  and  deliver  the  same,  for  all  such  as  may  choose  to 
employ  him,  and  eveiy  one,  who  undertakes  to  carry  and  deliver, 
for  compensation,  ^he  goods  of  all  persons  indifferently,  is,  as  to 
liability,  to  be  deemed  a  common  carrier.  One  holding  out  to  the 
public  as  ready  to  undertake  for  hire  the  transportation  of  goods, 
and  so  inviting  custom  of  the  public,  is  a  common  carrier,"  ^*  Com- 
mon carriers  of  passengers  are  those  who  undertake  to  carry  all 
persons  indifferently  for  passage,  so  long  as  there  is  room  and" 
there  is  no  legal  excuse  for  refusing.  To  constitute  one  a  com- 
mon carrier  of  passengers  it  is  necessary  that  he  hold  himself  out 
to  the  public  as  such.  The  distance  to  be  traveled  by  the  passenger, 
or  his  destination,  do  not  affect  the  question  as  to  whether  the  car- 
rier is  or  is  not  a  common  carrier  of  passengers.-'^ 

Within  such  definition,  a  jitney  is  clearly  a  common  carriej*  of 
passengers.^^  And,  in  some  jurisdictions,  regulations  governing  the 
use  of  jitneys  expressly  define  a  jitney  as  a  common  carrier  of  pas- 
sengers. 

Sec.  132.  Status  of  carriages  for  hire  —  taxicab. 

A  hackney  'coach  is  a  term  long  used  in  England,  meaning  a 
public  carriage  for  hire  which  stands  in  the  streets  and  also  those 
kept  for  hire  in  stables.     The  test  in  determining  the  character  of 

13.  Right  to  use  word  "  taxicab." —  See  vol.  23  Am.  &  Eng.  Encyc.  Law 

No   sign,   symbol,   or   form   of  words  (2d  Ed.),  p.   359. 

can  be  appropriated  as  a  'valid  trade-  14.  1  Moore  on  Carriers,  19. 

mark  which,  from  the  fact  conveyed  15.  3  Moore  on  Carriers,  944. 

by  its  primary  meaning,  others  may  16.  Hutson  v.  DesMoines,  176  Iowa, 

employ    with    equal   truth    and    with  4.55,  156  N.  W.  883. 
equal    right    for    the    same    purpose. 
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the  particular  vehicle  engaged  in  transportation  is,  whether  the  car- 
riage is  held  out  for  the  general  accommodation  pi  the  public.^'' 
A  taxicab  is  held  to  constitute  a  hackney  coach. -^^  Like  other  hack- 
ney coaches  or  public  hacks,  it  is  classed  as  a  common  carrier  of 
passengers, ^^  and  has  the  rights  of  common  carriers  and  is  subject 
to  public  regulation  as  such.^"  To  fasten  upon  the  proprietor  of  a 
taxicab  the  character  of  a  public  carrier,  it  is  not  material  whether 
he  ply  his  vocation  within  the  limits  of  a  town  or  from  one  town  to 
another.^^ 

A  taxicab  is  not  exempt  property  under  a  statute  exempting, 
"  Two  horses,  two  oxen,  or  two  mules,  and  their  harnesses,  one  cart 


17.  Hackney  carriages  and  pUUlic 
conveyances.— In  Englaiid  it  has  been  ■• 
held  that  an  ordinary  omnibus  run- 
ning along  a  fixed  route  is  a  hack- 
ney carriage,  within  the  meaning  of 
statutes  and  ordinances.  See  Hick- 
man V.  Birch,  24  Q.  B.  D.  173.  But 
a  hackney  coach  is  not  a  wagon,  ac- 
cording to  decisions  in  California  and 
Nevada,  see  Quigley  v.  Gorhara,  5 
Oal.  418,  ^3  Am.  Dec.  139 ;  Kdgecomb 
V.  His  Creditors,  19  Kev.  149,  154, 
7  Pa,c.  533.,,.  It  has  also  been  held 
in  the  State  of  New  York  that'  a 
hotel  ottmibuS  coriveying  guests  to 
and  from  a  station  free  of  charge 
is  not  a  "  public  conveyance."  See 
City  of  Oswego,  v.  Collins,  38  Hun 
(N.  Y.)  17.  '  In  Allen  v.  Tunbridge, 
L.  E.  6,  C,  P.  481,  it  was  held  that 
a  brougliiam,  the  owner  of  which,  by 
agreement  with  a  railway  company, 
attended'  the  company's  station  for 
the  conveyance  of  passengers,  was  a 
hackney   carriage. 

In  the  class  of  common  carriers  of 
passengers  .are  included  not  only  rail- 
roads, horse,  dummy,  electric,  and 
cable  street  railways,  and  steamboat 
companies,   but   proprietors   of   stage 


coaches,  city  omnibus  lines,  hackmen, 
and  ferrymen,  including  the  proprie- 
tors of  taxicabs  and  other  motor 
vehicles  engaged  in  public  transporta- 
tion. See  5  Am.  &  Bng.  Encyc.  of 
Law  (2d  Ed.),  184.  The  taxicab  is 
a  common  carrier,  and  because  it  is 
a  common  carrier  there  are  import- 
ant riglits  and  liabilities  connected 
with  its  operation. 

18.  Qassenheimer  v.  District  of  Co- 
lumbia,, 36  App.  Cas.   (D.  C.)   557. 

19.  JBoland  v.  Gay,  301  111.  App. 
3591;  Van  Hbeft'en  v.  Columbia  Taxi- 
cab  -Co..  179  Mo.  App.  591,  162  S.  W. 
694;  Anderson  v.  Fidelity  &  Casualty 
Co.,  183  N.  Y.  App.  Div.  170,  revers- 
ing 100  Mi,sc.  411,  166  N.  Y.  Suppl. 
640;  Primrose  v.  Casualty  Co.,  333 
Pa.  St.  210,  81  Atl,  312;,  Donnelly  v. 
Philadelphia  &  Reading  Co.,  53  Pa. 
Super.  Ct.  78;  'State  v.  Jarvis,  89 
Vt.  239,  95  Atl.  541;  Allen  v.  City 
of  Bellingham,  95  Wash.  13,  163 
Pac.  18;  Brown  Shoe  Co.  v.  Hardin, 
77  W.  via,  611,  87  S.  E.  1014. 

20.  Section  135. 

21.  Carlton  v.  Boudar,  118  Va.  531, 
88  S.  E.  174. 
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or  wagon,  one  dray  or  truck,  one  coupe,  one  hack  or  carriage,  for  one 
or  two  horses,  by  the  use  of  which  a  cartman,  drayman,  truckman, 
huckster,  peddler,  hackman,  teamster  or  other  laborer  habitually 
earns  his  living."  ^^  ' 

Sec.  133.  Status  of  carriages  for  hire  —  sight-seeing  auto- 
mobile. 

Sightseeing  automobiles  by  reason  of  the  services  offered  and 
rendered  are  to  be  regarded  as  common  carriers  and  owe  to  the 
public  the  same  degree  of  care  to  transport  them  in  safety  as  any 
other  common  carriers  of  passengers  owes.^^ 

Sec.  134.  Status  of  carriages  for  hire  —  furnishing  of  cars 
from  garage  on  order. 

The  business  of  a  garageman  furnishing  cars  from  his  place  of 
business  on  the  specific  order  of  a  customer,  is  different  from  the 
general  taxicab  or  jitney'  business..  The  garageman  in  such  a  case 
is  not  deemed  to  be  a  common  carrier.^*  The  business  of  furnish- 
ing cars  for  hire,  however,  is  held  to  be  one  which  is  subject  to 
State  regulation.^^ 

Sec.  135.  Governmental  regulation  of  carriage  for  hire-^ 
in  general. 

IJnder  its  police  power  of  regulation,  there  is  so  doubt  of  the 
general  power  of  the  State  and  mtmicipal  corporations  to  regulate 
the  use  of  motor  vehicles  carrying  passengers  for  a  compensation.^® 

22.  Matter  of  Wilder,  321  Fed.  476.  v.  Jfirvis,  89  Vt.  339,  95  Atl.  541. 

23.  McFadden   v.   Metropolitan   St.  25.  City  of  San  Antonio  v.  Besteire 
Ry.    Co.,    161   Mo.   App.    553,   144   S.  (Tex.  Civ.  App.),  309  S.  W.  473. 
W.  168,  holding  such  carriers  owe  to  26.  United  States. — Nolan  v.  Riech- 
their   passengers   the   highest   degree  man,  335  Fed.  813. 

of  care.  Arkansas. — Willis    v.    City    of    Ft. 

24.  Terminal  Taxicab  Co.  v.  Kutz,  Smith,  131  Ark.  606,  183  S.  W.  375. 
341  TJ.  S.  353,  36  S.  Ct.  583,  modify-  Kansas.— Desser  v.  City  of  Wichita, 
ing  43  App.  D.  C.  130.    But  see  State  96  Kans.   830,  153  Pac.   1194.     "Jit- 
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This  general  power  extends  to  the  regulation  of  jitneys,^  auto 


neys  and  similar  vehicles  run,  not 
upon  tracks  laid  at  their  owner's  ex- 
pense, but  upon  the  public  streets, 
with  no  burden  of  providing  depots 
or  waiting  station,  or  outlay,  except 
the  mere  cost  of  vehicles  and  their 
operation.  No  doubt  persons  thus 
operating  these  conveyances  for  hire 
must  be  classed  and  are  common  car- 
riers. Being  such,  they  are,  of  legal 
necessity,  subject  to  regulation  and 
control  as  are  other  common  carriers 
of  passengers  for  hire."  Desser  v. 
City  of  Wichita,  96  Kans.  830,  153 
Pac.   1194. 

Maryland. — Smith  v.  State,  100 
Atl.  778. 

Massachusetts. —  Commonwealth  v. 
Slocum,  119  N,  E.  687. 

Nevada.-^Ex  parte  Counts,  39  Nev. 
61,  153  Pac.  93. 

New  Jersey,. — Gillard  v.  Manufac- 
turers Casualty  Ins.  Co.,  106  Atl.  707. 

Neio  York. — Mason-Seaman  Transp. 
Oo.  V.  Mitchell,  89  Misc.  330,  153  N. 
Y.  Suppl.  461;  Yellow  Taxicab  Co.  v. 
Gaynor,  83  Misc.  94,  143  N.  Y.  Suppl. 
279,  affirmed  on  opinion  below,  159 
App.  Div.  893. 

Oklahoma. — Edb  parte  Mayes,  137 
Pac.  749. 

Oregon. — Cummins  v.  Jones,  79 
Greg.  376,  155  Pac.  171. 

Texas. — Greene  v.  San  Antonio 
(Civ.  App.),  178  S.  W.  6;  Peters  v. 
City  of  San  Antonio  (Civ.  App.),  195 
S.  W.  989;  Ex  parte  Bogle,  78  Tex. 
Cr.  1,  179  S.  W.  1193 ;  Booth  v.  Dallas 
(Civ.  App.),  179  S:  W.  301;  Ex  parte 
Parr   (Tex.  Cr.),  200  S.  W.  404. 

Verrrtont. — State  v.  Jarvig,  89  Vt. 
239,  95  Atl.  541. 

Washington. — Seattle    v.    King,    74 


Wash.  277,  133  Pac.  442;  State  v. 
Seattle  Taxicab  &  Transfer  Co.,  90 
Wash.  416,  156  Pac.  837;  State  v. 
Ferry  Line  Auto  Bus  Co.,  93  Wash. 
614,  161  Pac.  467.;  Allen  v.  City  of 
Bellingham,  95  Wash.  13,  163  Pac. 
18;  Hatfield  f.  Lundin,  98  Wash.  657, 
168  Pac.  516, 

27.  United  States. — Nolan^v.  Eiech- 
man,  225  Fed.  812;  Lutz  v.  City  df 
New  Orleans,  235  Fed.  978. 

Arkansas. — Willis  v.  City  of  Ft., 
Smith,  121  Ark.  606,  183  S.  W.  375. 
"  The  jitney  bus  business,  transport- 
ing people  for  hire,  for  a  uniform 
five-cent  fare,  in  low-priced  or  second- 
hand automobiles,  over  definite  routes 
in  cities  or  towns,  is  of  but  recent 
origin,  but  the  regulation  of  the  busi- 
,  ness  followed  hard  upon  its  develop- 
ment by  acts  of  the  legislature  in 
some  instances  and  by  ordinances  of' 
the.  municipalities,  in  which  they  op- 
erated in  others."  Willis  v.  City  of 
Ft.  Smith,  131  Ark.  606,  182  S.  W. 
275. 

Georgia. — ^Hazelton  v.  City  of  At- 
lanta, 144  Ga.  775,  87  S.  E.  1043; 
Hazelton  v.  City  of  A.tlanta,  93  S.  E. 
202. 

Iowa. — Hutson  v.  DesMoines,  176 
Iowa,   455,  156   N.   W.  «83. 

Louisiana. — LeBlanc  v.  New  Or- 
leans, 138  La.  343,  70  So.  313;  New 
Orleans  v.  Le  Blanc,  139  La.  113,  71 
So.  348. 

Maryland. — -Smith  v.  State,  100 
Atl.  778. 

Nevada. — Ex  parte  Counts,  39  Nev. 
61,  153  Pac.  93. 

New  Jersey. — West  v.  Asbury  Park, 
99   Atl.    190. 

Neio  York. — Public   Service  Com'ii, 
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buses,^*  taxicabs,^^  and  other  forms  of  vehicles  used  for  the  car- 
riage of  persons  for  hire.  The  owners  of  such  vehicles  are  classed 
as  common  carriers,^*  and  hence  are  under  the  same  governmental 
control  as  other  carriers  of  passengers  for  hire.^^  Eeasonable  regu- 
lations relative  to  the  carriage  of  passengers  for  hire  in  motor  ve- 
hicles, do  not  constitute  a  taking  of  property  without  due  process 
of  law,  though  they  may  interfere  with  the  business  of  persons  en- 
gaged in  that  occupation,^^     The  fact  that  the  regulations  have  a 


Second  Dist.  v.  Booth,  170  N.  7.  App. 
Div.   590,  159  N.  Y.  Suppl.   140. 

Oregon. — Thielke  v.  Albee,  76  Oreg. 
449,  150  P.  854;  Cummins  v.  Jones, 
79  Oreg.  276,  155  Pac.  171. 

Pennsylvania.—  Jitney  Bus  Assoc, 
of  Wilkesbarre  v.  Wilkesbarre,  256 
Pa.  St.  468,  100  Atl.  954. 

Tennessee. — City  of  Memphis  v. 
State,  133  Tenn.  83,  179  S.  W.  631, 
X.  R.  A.  1916  B.   1151. 

Texas. — Greene  v.  San  Antonio 
(Civ.  App.),  178  S.  W.  6;  Auto  Tran- 
sit Co  V.  City  of  Ft.  Worth  (Civ. 
App. ) ,  182  S.  ^Y.  685 ;  Peters  v.  City 
of  San  Antonio  (Civ.  App.),  195  S. 
W.  989;  City  of  Dallas  v.  Gill  (Civ. 
App.),  199  S.  W.  1144;  Gill  v.  City 
of  Dallas  (Civ.  App.),  209  S.  W.  209; 
Ex  parte  Bogle,  78  T'ex.  Cr.  1,  179  S. 
W.   1193. 

Washington. — State  eoo  rel.  Case  v. 
Howell,  85  Wash.  294,  147  Pac.  1159; 
State  V.  Seattle  Taxicab  &  Transfer 
Co.,  90  Wash.  416,  156  Pac.  837; 
State  V.  Ferry  Line  Auto  Bus  Co.,  93 
Wash.  614,  161  Pac.  467;  Allen  v. 
City  of  BeUingham,  95  Wash.  12,  163 
Pac.  18;  Hadfield  v.  Lundin,  98  Wash. 
€57,  168  Pac.  516;  Puget  Sound  Tract. 
L.  &  P.  Co.  v.  Grassmeyer,  173  Pac. 
504. 

West  Virginia. — Ex  parte  Dickey, 
85   S.  E.  781. 


,28.  Ex  parte  Lee,  28  Cal.  App.  719, 
153  Pac.  992;  Booth  v.  Dallas  (Tex. 
Civ.  App.),  179  S.  W.  301;  Auto 
Transit  Co.  v.  City  of  Ft.  Worth 
(Tex.  Civ.  App.),  183  S.  W.  685; 
State  V.  Ferry  Line  Auto  Bus  Co. 
(Wash.),  168  Pac.  893. 

29.  Sanders  v.  City  of  Atlanta 
(Ga.),  95  S.  E.  695;  Pugh  v.  City  of 
DesMoines,  176  Iowa,  593,  156  N.  W. 
892;  Swann  v.  City  of  Baltimore 
(Md.),  103  Atl.  441;  Yellow  Taxicab 
Co.  V.  Gaynor,  82  Misc.  94,  143  N.  Y. 
Suppl.  279,  affirmed  on  opinion  below, 
159  App.  Div.  893;  Mason-Seaman 
Transp.  Co.  v.  Mitchell,  89  Misc.  (N. 
Y.)  230,  153  N.  Y.  Suppl.  461;  Ex 
parte  Parr  (Tex.  Cr.),  300  S.  W.  404; 
Seattle  Taxicab  &  Tr.  Co.  v.  Seattle, 
86  Wash.  594,  150  Pac.  1134. 

30.  Sections  131-134. 

31.  Desser  y.  City  of  Wichita,  96 
Kan.  830,  153  Pac.  1194. 

32.  Auto  Transit  €o.  v.  City  of  Ft. 
Worth  (Tex  Civ.  App.),  183  S.  W. 
685;  Gill  v.  City  of  Dallas  (Tex.  Civ. 
App.),  209  S.  W.  309;  State  v.  Seattle 
Taxjoab  &  Transfer  Co.,  90  Wash. 
416,  156  Pac.  837;  Hadfield  v.  Lun- 
din, 98  Wash.  657,  168  Pac.  516. 
"The  principal  contention,  however, 
is  based  on  the  other'  provisions  of 
the  Constitutions  cited,  which  provide 
that  no  person   sliall  be  deprived  of 
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tendency  to  give  street  railway  companies  a  monopoly  of  the  trans- 
portation of  passengers,  is  not  an  objection  to  thpir  validity .^^ 

Sec.  136.  Governmental  regulation  of  carriage  for  hire  — 
greater  power  than  over  other  plasses  of  vehi- 
cles. 

The  State  and  municipal  power  of  regulation  is  greater  over 
vehicles  using  the  public  streets  to  convey  passengers  for  hire,  than 


his  property  without  due  process  of 
law.  The  courts  have  never  attempted 
to  define  with  precision  the  meaning 
of  the  phrase  '  due  process  of  law,' 
or  its  equivalent  from  the  Magna 
Charta,  '  the  law  of  the  land.'  This, 
i  not  because  of,  uncertainty  as  to  the 
meaning,  but  rather  because  of  the 
inability  to  encompass  within  the 
brief  terms  necessary  to  a  definition 
^,11  of  the  multifarious  matters  to 
which  the  phrase  is  applicable. 
Broaiily  gpeftking,  its  purpose  is  to 
protect  the  individual  Eigainpt  arbi- 
trary lection  on  the  part  of  the  State ; 
that  is,  to  secure  the  citizen  against 
any  arbitrary  deprivation  of  his 
rights  relating  to  his  life,  liberty,  or 
property.  As  applied  to  legislative 
enactments,  it  was  not  intended  to 
subject  them  to  the  opinion  of  the 
court  as  to  their  iperit  or  Tvisdom, 
but  only  in  so  far  as  to  ascertain 
whether  by  the  terms  of  the  enacts 
ment  the  individml  citizen  affected 
is  deprived  of  some  right  expressed 
in  the  fundamental  law,  or  which 
'  inhere  in  the  very  idea  qf  free '  gov- 
ernment, which  no  member  of  the 
Union  may  disregard,  as  that  no  man 
shall  be  condemnpd  in  his  person  or 
property  without  due  notice  and  op- 
portunity to  be  heard  in  his  defense." 


State  V.  Seattle  Taxicab  &  Transfer 
Co.,  90  Wash.  416,  156  Pac.  837. 

33.  Ex  parte  Bpgle,  78  Tex.  Cr.  1, 
179  S.  W.  1193,  wherein  it  was  said: 
"  His  last  contention  is  that,  the  ar- 
bitrary power  preceding  the  issuance 
of  license  and  the  power  reserved  by 
the  city  to  cancel  it  and  throw  him 
out  of  business  £tt  any  time  discour- 
ages the  iHvestin.ent  necessary  to  go 
into  business^  and  tends  to,  and  does, 
prevent  competition  and  results  in 
building  up  a  monopoly  in  behalf  of 
the  street  oar  company.  We  think  it 
unnecessary  to  discuss  this  general 
attack  of  the  ordinance.  We  see  noth- 
ing in  it  that  would  sustain  the  re- 
lator's contention.  On  the  contrary, 
we  see  froin  it  only  the  proper  and 
reasona-ble  regulation  of  the  business 
and  the  proper  requisites  of  persons 
only  who  shpuld  be  authorized  by  the 
city  to  operate  jitneys  on  its  streets. 
It  may  be  that  some  persons  would 
experience  some  difiiculty  in  comply- 
ing with  the  ordinance,  b^t  no  more 
so  than  any  other  like  hazardous  and 
dangerous  business." 

Injunction  by  street  railway  com- 
pany.— The  operation  of  a  jitney  in 
defiance  of  lawful  regulations  may 
constitute  a  nuisance,  and  a  street 
railway     company     injured     by     the 
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over  vehicles  used  for  the  business  or  pleasure  purposes  of  the 
driver.-  Eegulations  which  might  be  an  unreasonable  infringment 
of  the  cominon  right  to  use  the  highways  in  the  one  case,  would  be 
proper  when  applying  to  one  seeking  to  use  the  highways  as  a  car- 
rier of  passengers.^*  This  was  well  explained  in  one  case/^  where- 
in it  was  said :  "  The  right  of  a  citizen  to  travel  upon  a  highway 
and  transport  his  property  thereon,  in  the  ordinary  course  of  life 
and  business,  differs  radically  and  obviously  from  that  of  one  who 
makes  the  highway  his  place  of  business  and  uses  it  for  private 
gain,  in  the  running  of  a  stage  coach  or  omnibus.  The. former  is 
the  usual  and  ordinary  right  of  a  citizen,  a  common  right,  a  right, 
common  to  all ;  while  the  latter  is  special,  unusual,  and  extraordi- 
nary. As  to-  the  former,  the  extent  of  legislative  power  is  that  of 
regulation ;  but,  as  to  the  latter,  its  power  is  brp'ader.  The  right 
may  be  wholly  deiiied,  or  it  may  be  Jpermitted  to  soihe  and  denied 
to  others,  because  of  its  extraordinary  nature.  This  distinction, 
elementary  and  fundamental  in  character,  is  recognized  by  all 
the  ^thiorities.  A  distinction  must  be  made  betlvfeeil  the  general 
use,  which  all  of  the  public  are  permitted  to  make  of  the  strteet  for 
ordinary  purposes,  and  the  special  and  peculiar  use,  which  is  made 
by  classes  of  persons  in  the  pursuit  of  their  occupation  or  business, 
such  as  h'ackman,  drivers  of  express  ^wagons,  omnibu.ses,  etc."  ^^ 
Thus  a  larger  license  fee  may  be  imposed  on  a  machine  used  for 
hire  than  is  charged  against  other  classes  of  vehicles.^'  And  jit- 
neys may  be  excluded  from  certain  streets  in  a  municipality  whian 
such  a  regulation  would  be  unreasonable  as  to  pleasure  cars.'^  So, 
too,  municipalities  may  have  greater  control  over  vehicles  used  for 

■wrongful  acts  may  procure  an  injunc-  3G.  See    also   to    the    same    effect: 

tion.     Puget   Sound   Tract.   L.   &   P.  Hutsod  v.  Des  Moines,  176  Iowa,  455, 

Co.  V.  Grassmeyer   (Wash.),  173  Pac.  156  N.  W.  883;   Hadfield  v.  Lundin, 

504.  9S  Wash.  657,  168  Pac.  516. 

34.  LeBlanc   v.    New   Orleans,    138  37.  Jackson   v.   Neff,    64    Fla.    326, 
La.    243,    70    So.    312;    Cummins    v.  60  So.  350.     See  also  section  112. 
Jones,  79  Greg.  376,  155  Pae.  171.  38.  Peters    v.    San    Antonio     (Tex. 

35.  Eiv  parte  Dickey,  76  W.  Va.  Civ.  A.pp),  195  S  W.  989;  Gill  v.  City 
576,  85  S.  E.  781,  L.  K.  A,  1915  F.  of  Dallas  (Tex.  Civ.  App.),  309  S. 
840.  W.  209. 
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hire  than  over  others.  And  the  fact  that  there  is  greater  regulatory 
power  over  carriages  used  for  hire,  naay  justify  a  regulation  pro- 
hibiting the  granting  of  licenses  for  such  machines  to  aliens.^' 

Sec.  137.  Governmental  regulation  of  carriage  for  hire  — 
discrimination. 

Jitneys  used  for  the  carriage  of  passengers  for  hire  may  con- 
stitute a  proper  class  for  regulation,  and  the  fact  that  a  regulation 
does  not  apply  to  vehicles  propelled  by  other  forms  of  power  or  to 
motor  vehi6les  used  for  other  purposes,  does  not  constitute  special 
or  class  legislation.**    As  was  said  in  one  case,*^  when  the  court 


39.  Morin  v.  Nunan  (N.  J.),  103 
Atl.   378. 

40.  United  States. — ^Nolan  v.  Eeich- 
man,  225  Fed.  812;  Lutz  v.  City  of 
New  Orleans,  235  Fed.  978. 

Arkamsas. — ^Willis  v.  City  of  Ft.. 
Smith,  121  Ark.  606,  182  S.  W.  275. 
"  It  is  next  contended  that  the  ordi- 
nance is  discriminatory  class  legisla- 
tion in  restraint  of  trade  and  denying 
to  the  operators  of  jitneys  and  jitney 
busses  the  equal  protecton  of  the  law 
contrary  to  provisions  of  the  Consti- 
tution. It  is  insisted  that  the  jit- 
neys, as  operated,  are  not  more  dan- 
gerous than  taxicabs,  or  other  motor 
vehicles  used  and  kept  for  hire,  and 
that  they  should  no  more  be  required 
to  give  the  bond  than  such  vehicles 
and  street  cars  operated  upon  the 
streets  of  the  city.  When  a  classifi- 
cation of  subjects  is  made  by  legisla- 
tion, such  classification  mvist  rest  on 
some  substantial  difference  between  the 
classes  created  and  others  to  which  it 
does  not  apply,  but,  where  the  statute 
or  ordinance  appears  to  be  founded 
upon  a  reasonable  basis  and  operates 
uniformly  upon  the  class  to  which  it 


applies,  it  cannot  be  said  to  be  arbi- 
trary and  capricious,"  Willis  y.  City 
of  Ft.  Smith,  121  Ark.  606,  182  S.  W. 
376. 

California. — Ex  parte  Cardinal,  170 
Cal.  519,  150  Pac.  348. 

Georgia.— Hsizelton  v.  City  of  At- 
lanta, 144  Ga.  775,  87  S.  E.  1043. 

New  Jersey. — West  v.  Asbury  Park, 
99  Atl.  190.  "Auto  busses  as  defined 
ift  the  act  differ  .  .  .  from  street 
railways  in  that  the  latter  are  con- 
fined to  a  certain  portion  of  the  street 
where  their  rails  are,  and  cannot  by 
varying  their  course  endanger  life  or 
limb  in  any  other  portion  of  the 
street,  and  run,  moreover,  on  a  way 
fitted  specially  for  their  purpose  at 
their  own  expense,  while  auto  busses 
may  use  any  portion  of  a  way  pro- 
vided at  public  expens^.  These  dif- 
ferences are  necessary  and  inherent. 
Other  differences  exist  in  fact  to  the 
common  knowledge  of  all.  Street 
railways  require  a  considerable,  often 
a  very  large  capital,  and  an  invest- 
ment in  fixed  plant,  which  affords  at 
least  some  security,  for  the  payment 
of  damages  for  bodily  injury  or  death 
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distmgTiished  the  jitney  from  other  carriers,  "  The  record  does  not 
disclose  the  character  of  the  business  conducted  by  the  other  kinds 
of  common  carriers'  enumerated  by  the  appellant,  and,  of  course, 
the  court  has  only  such  knowledge  of  the  matter  as  is  possessed  by 
the  generality  of  mankind.    In  so  far  as"  we  are  advised,  we  think 


incident  to  their  operation.  Tlie 
owner  of  an  auto  bus  need  own  noth- 
ing else,  and  in  case  of  injury  to 
others  by  reason  of  his  negligence 
may  readily  remove  all  his  property 
from  the  jurisdiction  of  the  court. 
West  V.  Asbury  Park  (N.  J.),  99  Atl. 
190. 

Xew  York. — Public  Service  Commis- 
sion V.  Booth,  170  N.  Y.  App.  Div. 
590,  159  N.  Y.  Suppl.  140;  Yellow 
Taxieab  Co.  v.  Gaynor,  82  Misc.  (N. 
Y. )  94,  143  N.  Y.  Suppl.  379 ;  affirmed 
on. opinion  below,  159  App.  Div.  893. 

Oregon. — Thielke  v.  Albee,  76  Greg. 
449,   150  P.   854. 

Tennessee. — City  of  Memphis  v. 
State,  133  Tenn.  83,  179  S.  W.  631, 
L.  R.  A.  1916  B.  1151.  . 

Texas. — iGreene  v.  San  Antonio 
(Civ.  App.),  178  S.  W.  6;  Ex  parte 
SuUiivan  (Tex.  Cr.),  178  S.  W.  537: 
Ex  pa/rte  Bogle,  78  Tex.  Cr.  1,  179  S. 
W.  1193.  "We  can  readily  understand 
that  greater  danger  may  be  caused 
to  the  public  by  the  operation  of  nu- 
merous motor  busses  continuously 
throughout  the  day,  over  and  along 
crowded  streets  filled  with  congested 
traffic,  and'  without  limitation  as  to 
the  street  or  streets,  or  parts  thereof, 
over  which  they  may  operate,  than 
from  the  operation  of  taxieabs  and 
other  rent  cars,  which  are  required  to 
occupy  a  fixed  place  or  stand  when 
not  in  operation,  and  which,  when 
transporting"  passengers,  do  not  ordi- 


narily run  over  the  streets  on  which 
the  heaviest  traffic  exists,  or  from 
the  operation  of  a,  street  railway 
along  a  fixed  track  and  on  steel  rails." 
Auto  Transit  Co.  v.  City  of  Ft.  Worth 
(Tex.  Civ.  App.),  18,3  S.  W.  685. 

Washington. — State  v.  Seattle  Taxir 
cab  &  Transfer  Co.,  90  Wash.  416, 
156  Pac.  837;  Allen  v.  City  of  Bell- 
ingham,  95  Wash.  13,  163  Pac.  18. 
"  It  is  well  settled  that  the  equal 
protection  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  does 
hot  take  from  the  State  the  right  or 
power  to  classify  the  subjects  of  legis- 
lation; it  is  only  arbitrary  and  un- 
reasonable classification,  classification 
as  to  which  there  is  no  just  difference 
or  distinction  between ,  the  class  af- 
fected and  others,  that  is  thus  pro- 
hibited. Jefi'rey  Mfg.  Co.  v.  Blagg, 
^35  U.  S.  571,  35  Sup.  Ct.  167.  59 
L.  Ed.  364.  So  under  the  State  Con- 
stitution it  is  likewise  well  settled 
that  classification  for  the  purposes  of 
legislation  is  not  prohibited.  The 
limitation  imposed  avoids  only  that 
which  is  done  without  any  reasonable 
basis;  such  classification  as  is  un- 
reasonable and  arbitrary."  Allen  v. 
City  of  Bellingharn,  95  Wash.  13,  163 
Pac.  18.  I 

West  Virginia. —  Ex  parte  Dickey, 
76  W.  Va.  576,  85  S;  E.  781. 

41.  Alien  v.  City  of  Bellingharn,  95 
Wash.  13,  163  Pac.  18. 
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there  is  a  wide  distinction  between  the  class  of  business  done  by 
jitney  busses  and  that  done  by  the  other  carriers  named.  Street 
cars  are  so  far  distinct  as  to  be  in  a  class  by  themselves,  and  any 
regulation  applicable  to  a  jitney  bus  could  hardly  be  applicable  to 
their  situation.  Auto  stages  operate  on  regular  schedules  between 
fixed  points,  usually  between  one  city  or  town  and  another.  Auto 
blisses  and  horse  carriages  ordinarily  carry  passengers  between 
given  points,  usually  to  and  from  depots,  docks  or  other  landings, 
and  hotels.  Sightseeing  automobiles  are  operated'  more  in  the 
nature  of  private  conveyances  -than  as  public  carriers,  and  their 
business  bears  no  relation  to  the  business  of  a  jitney  bus.  Taxicabs, 
livery,  rigs,  and  the  like  operate  from  fixe'd  stands  and  are  put 
into  use  on  hire.  The  jitney  bus  differs  from  each  of  these.  It 
is  operated  continuously  upon  the  streets,  usually  in  the  most  con- 
gested parts,  soliciting  and  taking  up  passengers  wherever  they 
can  be  found.  It  is  never  for  hire  at  all ;  all  that  is  offered  is  a 
seat  and  an  opportunity  to  ride  to  some  point  within  the  limit  of 
its  operations.  Its  unrestricted  use  is  fraught  with  danger,  not 
only  to  the  passenger  it  carries,  but  to  others  using  the  streets  for 
their  own  purposes.  Being  a  common  carrier,  it  is  a  subject  of 
regulation,  and  we  are  constrained  to  believe  that  its  business  is 
such  as  to  make  if  a  subject  of  separate  classification.  This  being 
true,  the  city  council  of  a  municipality  may  lawfully  exact  regula- 
tions applicable  to  its  business  which  it  does  not  make  applicable 
to  the  business  of  other  common  carriers,  without  violating  either 
of  the  constitutional  provisions  before, cited." 

The  fact  that  a  regulation  applies  to  the  proprietors  of  vehicles 
for  hire,  but  not  to  street  railway  companies,  does  not  afford 
ground  for  an  attack  upon  its  constitutionality.^^     Nor  does  the 

42.  Hutson     v.     Des     Moines,     173  App.),  182  S.  W.  685;  State  v.  Seattle 

Iowa,  455,  156  N.  W.  883 ;   West  v.  Taxicab  &  Transfer  Co.,  90  Wash.  416, 

Asbury   Park    (N.    J.    Eq.),    99    Atl.  156  Pac.  837;  Allen  v.  City  of  Belling- 

190;   Thielke  v.  Albee,  76  Greg.  449,  ham,     95    Wash.     13,    163     Pac.     18. 

150  Pac. '854;  i?a!  porte  Bogle,  78  Tex.  "Contrasting   the   jitney  with   street 

Cr.  1,  179  S.  W.  1193 ;  Auto  Transit  railway    cars,    to    ascertain    whether 

Co.  V.  City  of  Ft.  Worth    (Tex.  Civ.  there  be  arbitrary  classification:    The 
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fact  that  carriers  of  the  United  States  mail  are  exempted  from  the 
provisions  of  the  law  render  it  void.*^  And  a- jitney  regulation  may 
be  sustained,  though  it  does  not  apply  to  automobiles  privately 
owned  or  used/*  and  even  though  it  does  not  apply  to  taxicabs  or 


street  railway,  by  reason  of  its  hav- 
ing tracks  at  definite  places  assigned 
it  by  municipal  authority,  on  which 
trades  its  traffic  must  move,  is  less 
liable  to  cause  injury;  and  the  sub- 
stantial nature  of  its  ears,  and  par- 
ticularly the  fixity,  permanency,  and 
great  cost  of  its  roadbed,  afi'ord  an 
anchored  indemnity  in  respect  of  its 
liability  for  negligence.  Other  marks 
for  differentiation,  appearing  in  the 
above  outline  of  considerations  imput- 
able to  the  legislative  mind,  need  not 
be  reiterated."  City  of  Memphis  v. 
State,  133  Tenn.  83,  179  S.  W.  631, 
L.  R.  A.   1916  B.  1151. 

43.  State  -v.  Seattle  Taxioab  &, 
Transfer  Co.,  90  Wash.  416,  156  Pac. 
837,  wherein  it  was  said :  "  Nor  does 
the  fact  that  carriers  of  the  United 
States  mails  are  exempted  from  the 
provision  of  the  act  render  it  void. 
These  perform  a  service  sufficiently 
differentiated  from  the  ordinary  car- 
rier of  passengers  as  to  form  a  class 
of  themselves,  and  legislation  affect- 
ing other  classes  of  carriers  is  not  of 
necessity  required  to  include  them. 
The  situation  suggested  in  the  appel- 
lant's brief,  namely,  that  of  a  large 
corporation  obtaining  a  contract  to 
carry  the  mails  and  thus  monopoliz- 
ing the  jitney  traffic  in  a  city,  because 
riot  subject  to  the  burden  of  the  act, 
is  hardly  possible  of  consummation. 
The  act  is  not  capable  of  a  construc- 
tion which  would  permit  the  owner 
of.  a  vehicle  who  lias  a  contract  to 
carry  tj^e  mails  to  run   it  promiscu- 


ously over  the  streets  of  the  city  in 
the  carriage  of  passengers  when  not 
engaged  in  the  prosecution  of  his  con- 
tract. As  we  view  the  act,  such  an 
owner  can  carry  passengers  without 
a  violation  of  the  provisions  of  the 
act  only  while  actually  transporting 
the  mails  over  a  route  most  conveni- 
ent between  the  mail  stations;  other- 
wise he  will  fall  within  his  provi- 
sions.'' 

44.  City  of  Memphis  v.  State,  133 
Tenn.  83,  179  S.  W.  631,  L.  R.  A.  1916 
B.  1151;  Auto  Transit  Co.  v.  City  of 
Ft.  Worth  (Tex.  Civ  .App.),  183  S. 
W.  685.  "  We  come  now  to  the  test 
of  the  law  made  by  the  circuit  judge, 
and  which  led  hiih  to  denounce  the 
classification  —  the  inclusion  of  jit- 
ney aliitomobiles  and  the  exclusion  of 
automobiles  privately  owned  and  used. 
We  tliink  that  such  a  classification 
is  easily  sustainable  by  reason  of  tl)e 
applicability  of  many  of  the  consid- 
erations above  enumerated.  The  pri- 
vately owned  vehicle  ordinarily  has 
but  a  single  destination,  at  which  it 
comes  to  rest.  Its  use  is  not  urged 
to  or  towards  tlie  limit  in  order  to 
the  reaping  of  profits.  We  are  unable 
to  see  the  merit  in  the  distinction 
taken  by  the  _  circuit  judge,  Avhen  he 
intimated  the  opinion  that  a  classi- 
fication of  the  jitney  from  privately 
used  automobiles  might  be  sustained 
only  so  far  as  indemnity  for  damages 
done  to  passengers  was  concernerl. 
Most  of  the  dangers  that  surround 
such  passengers  in  a  substantial  sensfr 


,174 


The  Law  op  Automobiles. 


^imposes  greater  obligations  on  the  jitney. ^^    Thus,  it  is  proper  to 
pass  a  statute  which  regulates  merely  the  motor  buses  which  charge 


beset  also  the  users  of  the  street." 
City  of  Memphis  v.  State,  133  Tenn. 
83,  179  S.  W.  631,  L.  R.  A.  1916  B. 
1151. 

45,  United  States. —  "  While  the 
'jitney'  and  the  taxicab  are  physi- 
cally the  same,  yet  the  services  they 
perform  materially  differ.  The  ser- 
vice of  the  one  is  designed  to  accom- 
modate persons  traveliiig  .along  dis- 
tinct routes  and  at  a  rate  of  fare 
common  to  all,  but  the  service  of  the 
other  is  intended"  for  the  accommoda- 
tion of  persons  vchose  destinations  in- 
volve varying  distances  and  lines  of 
travel  and  presumably  at  varying 
prices.  The  two  kinds  of  services 
would  signify  substantial  difference 
in  numbers  of  vehicles  needed  to  meet 
the  respective  demands,  and  so  the 
dangers  attending  tlie  operation  of 
the  'jitney'  presumably  would  mate- 
rially exceed  those  arising  in  the 
taxicab"  service."  Nolan  v.  Riecliman, 
335   Fed.  812. 

Arkansas. — Willis  v.  City  of  Ft. 
Smith,  131  Ark.   606,   183  S.  W.  375. 

Georgia. — Hazelton  v.  City  of  At- 
lanta, 144  Ga.  775,  87  S.  E.  1043. 

New  Jersey. — West  v.  Asbury  Park, 
99  Atl.  190.  "The  business  differs 
from  that  of  the  ordinary  hired  cabs 
in  that  the  latter  do  not  stop  between 
termini,  charge,  or  are  supposed  to 
charge,  each  passenger,  with  the  cost 
of  his  transportation,  and  hence  may 
avoid  crowded  streets,  are  under  no 
temptation  to  race  for  passengers, 
and  do  not  require  a  special  and  ex- 
pensive roadway,  while  auto  busses, 
defined  as  they  are  in  the  act,  charge 
a.  price  that  can  only  pay  the  neces- 


sary running  expenses  when  many 
passengers  are  carried,  and  must,  in 
order  to  succeed,  run  where  the 
streets  are  crowded,  and  are  natur- 
ally under  a  temptation  to  secure  as 
many  passengers  as  possible,  even  by 
dangerous  racing  with  one  another, 
and  by  reason  of  size  and  power  re- 
quire a  specially  constructed  and  ex- 
pensive roadway."  West  v.  Asbury 
Park   (N.  J.  Eq.),  99  A.tl.  190. 

Oregon. — Thlelke  v.  Albee,  76  Oreg. 
449,  150  Pac.  8'54 

Tennessee — City  of  Memphis  v. 
State,  133  Tenn.  83,  179  S.  W.  631,  L. 
R.  A.  1916  B.  1151.  "The  jitney 
holds  itself  out  to  accommodate  per- 
sons who  purpose  traveling  along  a 
distinct  route  chosen  by  the  operator. 
Operators  of  taxicabs  have  not  the 
temptation  or  necessity,  we  may  as- 
sume, of  choosing  the  most  traveled 
streets,  since  those  less  traveled  af- 
ford them  better  opportunities  to 
serve  the  object  their  owners  have  in 
view.  It  may  be  that  a  larger  invest- 
ment is  ordinarily  required  to  enter 
the  taxicab  business  than  the  other, 
and  that  the  conveyances  would  be  less 
in  number  on  this  account,  as  well  as 
because  of  the  greater  fare  charged, 
not  to  mention  other  differences  to  be 
drawn  from  the  above  summary." 
City  of  Memphis  v.  State,  133  Tenn. 
83,  179  S.  W.  631. 

Texas. — Ex  parte  Bogle,  78  Tex.  Cr. 
1,  179  S.  W.  1193;  Booth  v.  Dallas 
(Civ.  App.),  179  S.  W.  301;  Auto 
Transit  Co.  v.  City  of  Ft.  Worth  (Civ. 
App.),  183  S.  W.  685. 

Washington. — Allen  v.  City  of  Bell- 
ingham,  95  Wash.  13,  163  Pac.  18. 
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fifteen  cents  or  less.^"  Aliens  may  be  denied  the  right  to  use  the 
streets  for  the  purpose  of  carrying  passengers  for  hire,  although 
citizens  are  granted  the  privilege.^' 

Sec.  138.  Powers  of  municipalities  —  in  general. 

Primarily,  the  control  of  the  public  highways,  including  the 
regulatory  power  over  vehicles  used  for  hire,  is  lodged  in  the  Legis- 
lature. The  Legislature  sometimes  exercises  this  power  directly, 
by  passing  statutes  covering  the  subject.  But  it  may  delegate  its 
power  in  this  respect  to  local  municipalities,  who  thereby  become 
authorized  to  pass  reasonable  regulations  as  to  the  conduct  of  jit- 
neys and  other  vehicles  used  for  hire.**    What  the  Legislature  may 


46.  Public  Service  Com'n,  Second 
Dist.  V.  Booth,  170  N.  Y.  App.  Div. 
590,  159  N.  Y.  Suppl.  140.  "It  is 
further  urged  that  this  statute,  re- 
lating only  to  busses  which  charge 
fifteen  cents  or  less,  discriminates  be- 
tween them  and  busses  charging  a 
higher  rate,  and  that  there  is  no  rea- 
sonable ground  for  the  statutory  dis- 
t-rimination;  that  the  statute  permits 
a  bond  to  be  required  for  the  safety 
not  only  of  the  passengers  but  the 
public,  when  like  provisions  are  not 
made  with  reference  to  other  vehicles 
operated  for  hire,  and  that  the  stat- 
ute imposes  a  tax  upon  the  jitney 
wliich  is  not  imposed  upon  other  ve- 
liicles  carrying  passengers  for  hire, 
and  that  these  discriminations  are  il- 
legal .and  in  violation  of  the  defend- 
ant's constitutional  rights.  Many 
circumstances  exist  which  place  the 
jitney  in  a  different  class  from  the 
motor  vehicle  which  carries  passen- 
gers by  the  hour,  or  from  one  fixed 
place  to  another.  The  jitney,  by  rea- 
son of  its  low  (fare  and  the  manner 
of  its  operation,  comes  in  direct  com- 


petition with  the  street  oars,  which 
are  common  carriers  and  require  a 
certificate  of  convenience  and  neces- 
sity. The  jitney,  by  moving  rapidly 
from  place  to  place  upon  either  side 
of  the  street,  in  picking  up  passen- 
gers in  competition  with  the  street 
cars  or  other  jitneys,  presents  a  men- 
ace to  its  passengers  and  the  people 
upon  the  street  which  is  greater  than 
that  from  the  ordinary  cab  or  vehicle ; 
and  other  reasons  may  have  seemed 
to  the  legislature  to  require  that 
these  busses  be  put  in  a  class  by 
themselves.  We  cannot  say  that  the 
classification  is  unreasonable;  upon 
the  contrary,  it  seems  reasonable." 
Public  Service  Commission  v.  Booth, 
170  N.  Y.  App.  Div.  590,  159  N.  Y. 
Suppl.  140. 

47,  Morin  v.  Nunan  (N.  J.),  103 
Atl.  378. 

48.  Nolan  v.  Eiechman,  S35  Fed. 
812;  Ex  pwrte  Cardinal,  170  Cal.  519, 
150  Pac.  348;  Hutson  v.  Des  Moines, 
176  Iowa,  455,  156  N.  W.  883;  Swann 
V.  City  of  Baltimore  (Md.),  103  Atl. 
441;       Commonwealth      v.      Slocum 
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do  itself  in  the  matter  of  regulation  and  control  of  tke  streets  in  a 
municipality,  it  may  delegate  to  a, municipality  to,  do  itself.^' 
While  municipalities  have  this  power  only  when  they  have  received 
a  delegation  thereof  from  the  State,  it  will  be  found,  as  a  general 
proposition,  that,  except  where  a  municipality  has  been  expressly 
denied  the  right,  it  can  pass  ordinances  regulating  jitneys  and 
other  motor  vehicles  used  as  carriers.^"     The  obligation  rests  on 


(Mass.),  119  N.  E.  687;  Common- 
wealth V.  Theberge  (Mass.).  131  N. 
E.  30;  Greene  v.  San  Antonio  (Tex. 
Civ.  App.),  178  S.  W.  6;  City  of 
Dallas  V.  Gill  (Tex.  Civ.  App.),  199 
S.  W.  1144;  JEx  parte  Dickey,  76  W. 
Va.  '576,  85  S.  E.  781. 

49.  Hutson  v.  Des  Moines,  176 
Iowa,  455,  156  N.  W.  883. 

50.  United  States. — Nolan  v.  Eiech- 
man,  325   Fed.   812. 

Arlccmsas.  —  "  Municipal  corpora- 
tions can  only  exercise  Such  powers 
as  are  expressly  granted  to  them  by 
the  legislature  .and  as  are  necessarily 
implied  for  effecting  the  purposes  for 
which  the  grant  of  power  was  made 
and  as  incident  thereto."  Willis  v. 
City  of  Ft.  Smith,  121  Ark.  606,  182 
S.   W.    275. 

Connecticut. — State  v.  Scheidler,  91 
Conn.  334,  99  Atl.  492. 

Illinois. — City  of  Chicago  v.  Gall, 
195  111.  App.  41. 

Iowa. — Hutson  v.  Des  Moines,  176 
Iowa,  455,  156  N.  W.  8§3. 

Kansas. — Desser  v.  City  of  Wichita, 
96  Kan.  820,  ,153  Pac.  1194. 

Louisiama. — "  The  streets  of  the 
cities  and  towns  in  Louisiana  being 
among  the  things  that  are  '  public ' 
and  'for  the  common  use,'  no  individ- 
ual can  have  a  property  right  in  such 
use  for  the  purposes  of  his  private 
business,   unless,    speaking   generally. 


that  business  being  in  the  nature  of 
a  public,  service  or  convenience,  such 
as  would  authorize  the  grant,  the 
right  has  been  granted  by  the  State, 
which  alone  has  the  power  to  make 
or  authorize  it,  or,  by  the  particular 
city  or  town  acting  under  the  author- 
ity of  the  State,  and  in  suoji  case  the 
rigixt  can  be  exercised  only  in  ac- 
cordance with  .  the  conditions  of  the 
grant;  that  is  to  say,  an  individual 
seeking,  but  not  possessing,  a  right 
of  that  kind,  may  accept  the  grant, 
with  the  conditions  imposed  by  the 
offer,  in  whiel;  case  he  becomes,  bound 
by  the  condition^,  or  he  may  refuse 
to  accept  the  conditions,  in  which  case 
there  is  no  grant,  and  without  the 
grant  so  offered,  or  some  other,  from 
the  authority  competent  to  make  it, 
he  can  never  acquire  the  right  to 
make  use  of  a  street  as  his  place  of 
business.  What  he  may  do,  if  any- 
thing, in  the  way  of  litigation,  to 
compel  the  municipality  or  the  State 
to  make  him  a  grant  that  will  be 
satisfactory  to  him,  is  apart  from 
this  immediate  inquiry.''  LeBlanc  v. 
City  of  New  Orleans,  138  La.  243,  70 
So.   212. 

Maryland. — Swann  v.  City  of  Bal- 
timore, 103  Atl.  441. 

Massachusetts. —  Commonwealth  v. 
Tlieberge,  121  N.  E.  30. 

'Sew  Jersey. — Fonsler  ,  v.    jitI*"tJP^ 
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municipalities  to  guard  the  public  from  danger,  and  therefore  the 
regulation  of  vehicles  using  the  streets  as  common  carriers  is  clearly 
within  the  police  power.^-^  '  Thus,  a  city  or  village  will  have  control 
of  the  subject  under  a  general  grant  of  the  police  power  to  regulate 
the  use  of  the  streets.^^  And  a  statute  gmpowering  any  city  withi^ 
the  State  to  grant  licenses  for  lawful  purposes  and  fix  the  amount 
of  the  license  fees,  justifies  an  ordinance  licensing  the.  use  of  ve- 
hicles for  hire.^  So,  too,  a  city  charter  granting  power  to  impose 
a  license  tax  on  and  to  regulate  hacks,  hackney  coaches,  and  all 
other  vehicles  used  for  hire,  is  sufficient  to  justify  an  ordinance 
regulating  jitneys,  although  the  modern  jitney  was  unknown  at 
the  time  of  the  enactment  of  the  charter.^*    A  municipal  corpora- 


City,  70  N.  J.  L.  125,  56  Atl.  119; 
West  V.  Asbury  Park,  99  Atl.  190; 
Morin  v.  Nunan,  103  Atl.  378. 

Vew  York. — ^Mason-Seaman  Transp. 
Co.  V.  MitcheU,  89  Misc.  335,  153  N. 
Y.  Suppl.  461.' 

Oklahoma. — Ex  pa,rte  Halt,  178 
Pac.   360. 

Oregon. — Cummins  v.  Jones,  79 
Oreg,  376,  155  Pac.  171. 

Pennsylvania. —  Jitney  Bus  Assoc. 
of  Wilkeabarre  v.  Wilkesbarre,  356 
Pa.  St.  463,  100  Atl.  954. 

Texas.^-Booth  v.  Dallas  (Civ. 
App.),  179  S.  W.  301;  Auto  Transit 
Co.  V.  City  of  Ft.  Worth  (Civ.  App.), 
183  S.  W.  685;  Peters  v.  San  Antonio 
(Civ.  App.),  195  S.  W.  989;  Crad- 
dock  v.  City  of  San  Antonio  -(Civ. 
App.),  198  S.  W.  634;  Gill  V.  City  of 
Dallas  (Civ.  App.),  309  S.  W.  309; 
Ex  parte  Bogle,  78  Tex.  Cr.  5,  179 
S.   W.   1193. 

Vermont. — ^State  v.  Jarvis,  89  Vt. 
239,   95   Atl.   541. 

Washington. — Allen  v.  City  of  Bell- 
in^ham,  95  Wash.  13,  163T.Sc,'18. 

51.  New  Orleans  v.  Le  Blanc,  139 
La.  113,  71  So.  348. 
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52.  City  of  Chicago  v.  Kluever,  357 
111.  317,  100  N.  E.  917;  Booth  v. 
Dallas  (Tex.  Civ'  App..),  17*9  S.  W. 
301;  Seattle  Taxicab  &  Tr.  Co.  v. 
Seattle,  86  Wash.  594,  150  Pac.  1134. 
See  also  City  of  Dallas  v.  Gill  (Tex. 
Civ.  App.),  199  S.  W.  1144. 

53.  City  of  Seattle  v.  King,  74 
Wash.  377,  133  Pac.  443.      '■ 

54.  Ecu  parte  Counts,  39  Nev.  61,. 
153  Pac.  93,  vrherein  it  was  said: 
"  The  reasoning  of  the  opinion  that. 
a  motor  vehicle,  because  not  in  ex- 
istence at  the  time  of  the  passage  of 
the  act,  ought  not  to  be  considered 
as  of  the  same  general  ch,aracter  as 
hacks,  cabs,  and  omnibusses  because 
of  a  difference  simply  in  the  motive 
poweTy  does  not  appeal  strongly  to 
us.  It  is  a  matter  of  public  and 
general  knowledge  that  these  motor 
vehicles  have  very  largely  displaced 
hacks,  cabs,  and  omnibusses  propelled 
by  horses,  d,nd  that  there  is  little  or 
no  distinction  between  the  two  classes 
of  vehicles,  other  than  in  the  motive 
power  used.     There  is  no  distinction 

•  whatever  in  the  purpose  of  use." 
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tion  cannot  itself  engage,  or  contract  with  another  to  engage,  in  the 
business  of  carrying  passengers  for  hire  in  contravention  of  a  pub- 
lic statute  prohibiting  it.^^ 

Sec.  139.  Powers  of  municipalities  —  abrogation  of  muni- 
cipal powers. 

Whether  a  municipality  shall  have  the  power  to  regulate  vehicles 
using  the  streets  for  hire,  is,  in  the  absence  of  constitutional  limita- 
tions, a  matter  within  the  control  of  the  Legislature.  It  may 
delegate  the  power  to  a  municipality,^*  and  may  thereafter  resume 
control  of  the  entire  subject  by  repealing  the  delegation.  Even 
after  a  jitney  proprietor  has  received  a  license  from  a  municipality 
to  run  a  jitney,  the  State  may  step  in  and  abrogate  the  authority 
of  the  municipality  and  require  the  jitney  owner  to  procure  a 
license,  issued  by  the  State.^'''  Or,  it  may  enact  a  Mw  which  pro- 
hibits municipalities  from  regulating  motor  vehicles  in  general, 
but  nevertheless  permits  them  to  license  and  otherwise  regulate 
jitneys  and  other  vehicles  used  for  hire.^*  In  case  of  a  conflict 
between  a  system  of  licencing  enacted  by  the  State  and  one  by  a 
municipality,  the  State  system  will  prevail.^^ 

Sec.  140.  Powers  of  municipalities  —  reasonableness  of  mu- 
nicipal regulation. 

Speaking  in  general  terms,  a  municipal  ordinance  must  be  rea- 
sonable or  it  will  not  be  enforced.*'    But,  when  a  municipality  is 

55.  State  v.  Ferry  Line  Auto  Bus  tonio  (Tex.  Civ.  App.),  198  S.  W. 
Co.,  93  Wash.  614,  161  Pac.  467.  634;   Em  parte  Parr    (Tex.  Cr.),  2O0 

56.  Section  138.  S.  W.  404;  Allen  v.  City  of  Belling- 

57.  Public    Service    Commission    v.  ham,  95  Wash.  12,  163  Pac.  18. 
Booth,  170  N.  Y.  App.  Div.  590,  159  59.  Sections  77,  98,  99. 

N.  Y.  Suppl.  140.    See  Ex  parte  Phil-  60.  Curry  v.  Osborne  (Fla.),  79  So. 

lips    (Okla.),   167  Pac.   221.  293;    Jitney    Bus    Assoc,    of   Wilkes- 

58.  Willis  V.  City  of  Ft.  Smith,  barre  v.  Wilkesbarre,  256  Pa.  St.  463, 
121  Ark.  606,  182  S.  W.  275;  State  100  Atl.  954;  Parish  v.  City  of  Rioh- 
V.  Scheidler,  91  Conn.  234,  99  Atl.  mond,'  119  Va.  180,  89  S.  E.  102.  And 
492;    Craddock   v.    City   of   San   An-  see  section  78. 
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given  power  to  pass,  regulations  relative  to  motor  vehicles  used  f or 
hire,  ordinances  passed  under  such  authority  are  presumed  to  be 
reasonable,  and  the  courts  will  not  annul  them  unless  it  clearly  ap- 
pears that  they  are  unreasonable.^-^  When  the  Legislature  ex- 
pressly authorizes  a  particular  ordinance,  it  is  not  for  the  courts 
to  say  that  it  is  unreasonable,  for  the  courts  have  no  veto  power  in 
such  matters.**^  If  an  ordinance  is  passed  by  virtue  of  an  express 
legislative  power  and  substantially  follows  the  powers  granted,  a 
court  will  sustain  it  regardess  of  its  opinion  as  to  its  reasonable- 
ness; but,  if  it  is  passed  by  virtue  of  incidental  or  implied  power 
granted  by  the  Legislature,  the  courts  will  review  the  question  of 
reasonableness.^^  An  ordinance  which  makes  it  unlawful  for  any 
person  to  operate  a  jitney  bus  on  the  streets  of  the  city  "  unless 
said  person  shall  have  had  at  least  thirty  days  experience  in  the 
operation  of  an  automobile  in  the  city  and  county,"  is  not  unrea- 
sonable.^* Biit  a  regulation  which  requires  the  operator  of  a  jitney 
to  be  the  owner  thereof,  has  been  held  to  be  unreasonable  and  in- 
effective.*^ 

Sec.  141.  Powers  of  municipalities  —  enactment  of  ordi- 
nance. 

An  ordinance  granting  the  right  to  operate  a  jitney  on  certain 
streets  will  be  ineffective,  unless  it  is  passed  in  the  manner  pre^ 
scribed  by  statute  and  constitutional  provisions.  If  the  law  re- 
quires that  ordinances  shall  be  signed  by  the  mayor,  and  such  pro- 
cedure is  not  followed,  a  street  railway  company  may  attack  the  as- 
sumed grant  of  power  and  enjoin  the  operation  of  the  jitney.''* 

61.  Hutson  V.  Des  Moines,  176  64.  So)  parte  Cardinal,  170  Cal. 
Iowa,  455,  156  N.  W.  883;  Desser  v.       519,  150  Pac.  348. 

City   of   Wichita,   96   Kans.   820,   153  65.  Parish    v.    City,  of    Richmond, 

Pac.  1194;  Eo!  parte  Parr  (Tex.  Cr.),  119  Va.  180,  89  S.  B.  102. 

20O  S.  W.  404.  66.  Memphis  St.  Ry.  Co.  v.  Rapid 

62.  Swann  v.  City  of  Baltimore  Transit  Co.,  138  Tenn.  594,  198  S.  W. 
(Md.),  103  Atl.  441.  690. 

63.  Hutson    v.     Des    Moines,     176 
Iowa,  455,  156  N.  W.  883. 


180 


The   Law  of  Aiftomobiles. 


Sec.  142.  Powers  of  municipalities  —  territorial  limits. 

A  city  ordinance  imposing  a  license  fee  on  persons  operating  ve- 
hicles for  hire  within  the  city  limits,  does  not  include  traffic  be- 
tween a  point  within  the  city  and  a  point  outside  its  boundary.^' 
And,  ^where  a  city  is  authorized  to  license  a  business  "  transacted 
and  carried  on  "  in  such  city,  it  has  been  held  that  it  cannot  re- 
quire one  to  procure  a  license  for  carrying  passengers  between  two 
points  without  the  city  though  he  passes  through  the  city.^*  But 
cities  in  other  States  may  have  the  power  to  license  jitneys 
passing  through  their  streets. ^^    But  the  law  may  authorize  a  city 


67.  McDonald  v.  City  of  Paragould, 
130  Ark.   326,   179   S.   W.   335. 

68.  Ex  pwrte  Smith,  33  Cal,  App. 
161,  164  Pae.  618,  wherein  it  was 
said :  "  The  business  conducted  by 
petitioner,  as  alleged  in  violation  of 
the  ordinance,  is  that  of  transporting 
passengers  for  hire,  not  in  the  city, 
but  between  termini  both  of  which 
are  outside  thereof,  incidental  to, 
connected  with,  and  as  a  part  of 
which  a  number  of  acts  other  than 
transportation,  such  as  soliciting 
business,  taking  on  and  discharging 
passengers,  collecting  fares,  and  '  car- 
ing for  •  their  welfare  en  route,  are 
necessary  to  be  performed.  Tlie  trans- 
portation of  the  passengers  over  any 
particular  part  of  the  public  high- 
way is  one  of  the  incidents  of  the 
business,  but  it  no  more  constitutes 
the  business  than  does  the  collection 
of  their  fares.  Hence  it  cannot  be 
said  that  the  carrying  of  passengers 
for  hire  from  Los  Angeles  to  Bakers- 
field  by  means  of  a  motor,  vehicle 
operated  over  the  public  highway,  a 
part  of  which  extends  through  Trop- 
ico  where  no  stops  are  made,  nor  any 
of  the  incidental  acts  of  such  trans- 


portation performed  other  than  trav- 
eling along  the  streets,  constitutes  a 
business  '  transacted  and  carried  on 
in  such  city.'  Adopting  the  contrary 
view  urged  by  respondent,  the  conclu- 
sion must  logically  follow  that  a 
physician,  grocer,  plumber,  indeed, 
every  one  engaged  in  a  professional 
calling  or  business  in  one  city,  hav- 
ing occasion  to  Jiake  a  professional 
call  or  deliver  goods  to  a  purchaser, 
to  <|o  which  required  him  to  travel 
upon  the  highways  through  other 
cities,  could  under  a  like  provision 
of  the  ordinance  to  that  here  involved 
be  subjected  to  a  tax  in  the  guise  of 
a  license  levied  upon  the  theory  that 
such  use  of  the  streets  constituted 
■  a  business  transacted  or  carried  on  ' 
in  the  different  cities  through  which 
he  passed.  Wliile  the  use  of  the 
streets  may  be  regulated,  the  city  has 
no  power  to  convert  them  into  toll 
roads,  and  thus  exact  tribute  from 
those  who  in  the  conduct  of  business 
elsewhere  have  occasion  to  use  them 
solely  as  highw.ays." 

69.  Commonwealth       v.       Thebergo 
(Mass.),  131  N.  E.  30. 
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to  require  a  liceinse  of  one  using  the  streets  for  the  public  convey- 
ance of  passengers,  although  the  owner  of  the  machine  resides  in 
another  city  wEere  he  also  pays  a  license  fee  for  the  use  of  the  ma- 
chine.'^" 

Sec.  143.  State  regulatory  commissions. 

The  State  may  delegate  certain  matters  of  control  over  jitneys  to 
public  utility  commissions.  Thus,  in  Neiv  York,  it  has  been  pro- 
vided that'  common  carriers,  such  as  jitneys,  shall  procure,  not  only 
the  consent  of  the  municipalities  wherein  they  operate,  but  also  a 
certificate  of  convenience  and  .necessity  from  the  Public  Service 
Commission  for  the  operation  of  the  route  or  vehicle  to  be  oper- 
ated.'^   This  statute  has  been  held  applicable  to  jitney  prgprietors 


70.  Opdyke  t.  City  of  Anniston 
(Ala.  App.),   78   So.   634. 

71.  Public  Service  Commission  v. 
Mount  Vernon  Taxicab  Co.,  101  Misc. 

(N.  y.)  497,  1^8  N.  Y.  Suppl.  83; 
Public  Service  Com'n  v.  Hurtgan,  154 
N.  Y.  Suppl.  897.  See  also  Thielke 
V.  Albee,  76  Oreg.  449,  153  Pac.  793: 

By  section  25  of  the  Transportation 
Corporations  Law  as  enacted  by  chap- 
ter 495  of  the  Laws  of  1913  it  was 
provided  that: 

Any  person  or  any  corporation  who 
or  which  owns  or  operates  a  stage 
route  or  bus  line  wholly  or  partly 
upon  and  along  a  highway  known  as 
a.  State  route  or  any  road  or  high- 
way constructed  wholly  or  partly  at 
the  expense  of  the  Statfe  or  in,  upon 
or  along  any  highway,  avenue  or  pub- 
lic place  in  any  city  of  the  first  class 
having  a  population  of  seven  hun- 
dred and  iifty  thousand  or  under, 
shall  be  deemed  to  be  included  within 
the  meaning  of  the  term  "  common 
carrier "  as  used  in  the  public  ser- 
vice  commissions    law,    and   shall   be 


required  to  obtain  .a  certificate  of  con- 
venience and  necessity  for  the  opera- 
tion of  the  route  proposed  to  be  op- 
erated, and  shall  be  subject  to  all  the 
provisions  of  the  said  law  applicable 
to  common  carriers. 

Chapter  667  of  the  Laws  of  1915 
amended  this  section  so  that  it  now 
reads  as  follows: 

Any  person  or  .any  corporation  who 
or  which  owns  or  operates  a  stage 
route,  bus  line  or  motor  vehicle  line 
or  route  or  vehicles  described  in  the 
next  succeeding  section  of  this  act 
wholly  or  party  upon  and  along  any 
street,  avenue  or  public  place  in  any 
city  shall  be  deemed  to  be  included 
within  the  meaning  of  the  term  "  com- 
mon carrier "  as  used  in  the  public 
service  commissions  law,  and  shall  be 
required  to  obtain  a  certificate  of 
convenience  and  necessity  for  the  op- 
eration of  the  route  or  vehicles  pro- 
posed to  be  operate^,  and  shall  be 
subject  to  all  the  provisions  of  the 
said  law  applicable  to  common  car- 
riers. 
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who  had  procured  a  license  for  the  operation  of  their  machines  from 
a  city  before  the  statute  went  into  effect.''^  Under  this  act  it  has 
been  held  that  in  passing  upon  an  application  for  a  certificate  for 
the  operation  of  a  bus  line  or  stage  route  from  a  point  within  a 
city  over  city  streets  to  the  city  limits  as  a  part  of  a  line  extending 
over  country  highways,  the  consent  of  the  city  forbidding  the  carry- 
ing of  passengers  between  any  J;wo  points  within  the  city,  the  only 
question  presented  is  whether  public  convenience  and  necessity  re- 
quire that  the  applicant,  possessing  already  the  right  to  bring  pas- 
sengers to  the  city  limits  and  carry  them  from  the  city  limits  out- 
ward, should  be  permitted  to  bring  them  within  the  city  or  to  pick 
them  up  within  the  city  and  carry  them  over  the  streets  to  the 
city  limits.'^  It  has  also  been  held  by  the  Public  Service  Commis- 
sion in  that  State  that  where  the  duty  of  protecting  existing  trans- 
portation companies  against  wasteful  competition  conflicts  with  the 
primary  duty  which  the  Commission  owes  to  the  public,  the  first- 
mentioned  duty  must  be  deemed  subordinate  to  the  other,  and  cer- 
tificates of  convenience  and  necessity  must  issue  regardless  of  the 

Vehicles  covered  by  New  York  stat-  tain  the  consent  of  the  local  authori- 

ute. — "  It  is  plain  that  certain  motor  ties  of  said  city  to  operate  over  the 

vehicles  cannot  be  lawfully  operated  streets  thereof.     The  statute  is  that 

in  a  city  without  obtaining  the  con-  to   lawfully   operate  'any  one   of  the 

sent   of  the  local  authorities  and   a  above   six   specified   lines,   routes,   or 

certificate    from    the    Public    Service  vehicles  in  a  city  the  consent  of  the 

Commission  certifying  to  the  public  Iqcal   authorities   and   the   certificate 

convenience  and  necessity  thereof.    It  of    the    Public    Service    Commission 

is  believed  that  the  statute  requires  must  be  first  obtained,  provided  such 

such  consent  for  the  operation  in  a  line,  route,  or  vehicles  are  engaged  in 

city  of  either:     (a)   A  bus  line;    (b)  the   business    of   carrying   passengers 

a   stage   route;    (c)    a  motor  vehicle  for  hire  in  the  city."    Public  Service 

line  or  route;    (d)    a  vehicle  in  con-  Commission   v.    Hurtgan,    154   N.   Y. 

nection  with  a  bus  line,  a  stage  route,  Suppl.  897. 

a  motor  vehicle  line  or  route;    (e)   a  72.  Public    Service    Commission    v. 

vehicle  carrying  passengers  at  a  rate  Booth,  170  N.  Y.  App.  Div.  590,  159 

of  fare  of  15  cents  or  less  for  each  N.  Y.  Suppl.  140. 
passenger  within  the  limits  of  a  city;  73.  Matter  of  Petition  of  Bartholo- 

(f)   a  vehicle  carrying  passengers  in  mew,  Opinion  Public  Service  Oomrais- 

competition  with  another  conimon  oar-  sion.   Second  District.     Decided   Feb. 

rier  which  is  required  by  law' to  ob-  16,  1916. 
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consequence  to  existing  companies.'*  Other  States  have  also  given 
public  utility  commissions  certain  powers  over  the  operation  of 
jitneys.''^ 

Sec.  144.  Licenses  —  in  general. 

The  Legislature  has  ample  power  to  compel  the  owners  of  jit- 
neys and  other  motor  vehicles  used  for  the  carriage  of  passengers 
for  hire  to  procure  licenses.''*  And  a  municipal  division  of  the 
State,  unless  its  power  is  restricted  by  the  legislature,  will  generally 
have  the  power  to  license  such  vehicles.''''    A  license  can  be  required, 


74.  Matter  of  Petition  of  Gray, 
Opinion  Public  Service  Commission, 
Second  District.  Decided  October  20, 
1915. 

75.  Chicago  Motor  Bus  Co.  v.  Chi- 
cago Stage  Co.  (111.),  122  N.  E.'477; 
Public  Utilities  Com.  v.  Jones 
(Utah),  179  Pac.  745. 

76.  Hutson  v.  Des  Moines,  176 
Iowa,  455,  156  N.  W.  883;  Smith  v. 
State  (Md.),  100  Atl.  778;  Public 
Service  Commission  v.  Booth,  170  N. 
Y.  App.  Div.  590,  159  N.  Y.  Suppl. 
140;  State  ex  rel.  Case  v.  Howell,  85 
Wash.  294,  147  Pac.  1159;  State  v. 
Ferry  Line  Auto  Bus  Co.,  93  Wash. 
614,  161  Pac.  467.  "It  is  too  clear 
for  extended  discussion  that  it  was 
competent  for  the  legislature  under 
the  police  power  to  regulate  the  use 
of  the  streets  and  public  places .  by 
jitney  operators,  who,  as  common  car- 
riers, have  no  vested  right  to  use  the 
same  without  complying  with  a  re- 
quirement as  to  obtaining  a  permit 
or  license.  The  right  to  make  such 
use  is  a  franchise,  to  be  withheld  or 
granted  as  the  legislature  may  see 
fit."  City'  of  Memphis  v.  State,  133 
Tenn.   83,  179  S.  W.  631. 


77.  Umted  States. — Nolan  v.  Rieoh- 
man,  225  Fed.  812. 

Arkansas.— WiWis  v.  City  of  Ft. 
Smith,  131  Ark.  606,  182  S.  W.  275. 
"  The  municipal  corporation  therefore 
has  all  the  power  that  belonged  to  the 
State  for  regulation  of  the  operation 
of  machines  and  instrumentalities  of 
the  kind  included  in  the  Ordinance, 
and,  unless  such  ordinance  was  be- 
yond the  authority  of  the  State  to 
grant,  it  was  not  beyond  the  power  of 
the  city  to  make.  The  regulation  of 
such  vehicles  and  traffic  comes  under 
the  police  power,  and  it  is  generally 
recognized  that  such  regulations  are 
a  proper  exercise  of  that  power.  The 
jitney  bus  business,  transporting  peo- 
ple for  hire,  for  a  uniform  five-cent 
fare,  in  low-priced  or  second-hand  au- 
tomobiles, over  definite  routes  in  cities 
or  towns,  is  of  but  recent  origin,  but 
the  regulation  of  the  business  fol- 
lowed hard  upon  its  development  by 
acts  of  the  legislature  in  some  in- 
stances and  by  ordinances  of  muni- 
cipalities, in  which  they  operated  in 
others."  Willis  v.  City  of  Ft.  Smith, 
121  Ark.  606,  182  S.  W.  275. 

Galiforma. — Ex  parte  Cardinal,  170 
Cal.  519,  150  Pac,  348. 
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jiot  only  for  jitneys,''*  but  also  for  taxicabs,  as  well  as  other  ve- 
hicles used  for  hire.'^  The  fact  that  other  classes  of  vehicles  are 
not  required  to  be  licensed  does  not  affect  the  validity  of  the  regu- 
lation.*" The  power  to  grant  licenses  to  vehicles  used  for  hire  im- 
plies the  power  to  refuse  a  license  to  an  operator  who  does  not 
bring  himself  within  the  terms  of  the  regulation.*^ 

See.  145.  Licenses  —  application  to  vehicles. 

When  it  is  sought  to  enforce  a  statute  or  regulation  imposing  a 
license  tax  on  a  vehicle  used  for  hire,  the  question  is  presented 
whether  the  machine  involved  in  the  particular  case  is  within  the 
terms  of  the  regulation.*^  The  fact  that  the  operator  of  a  vehicle 
bas  taken  out  a  license  to  operate  it  for  hire  does  not  raise  any  pre- 


Conneotiout. — State  v.  Scheidler,  91 
Conn.  234,   99  Atl.   492. 

Georgia.-^}ia,ze\.taa  v.  City  of  At- 
laitita  (Ga.),  93  S.  E.  203. 

Iowa. — Hutson  v.  Des  Moines^  176 
Iowa,  455,  156  N.  W.  883. 

Ka/nsas. — Diesser  v.  City  of  Wicliita, 
«6  Kans.   820,  153  Pac.  1194. 

Massachusetts. —  Commonwealth  v. 
Sloeum   (Mass.),  119  N.  E.  687. 

'Nevada. — Eoe  parte  Counts,  39  Nev. 
«1,  153  Pae.  93. 

New  Jersey^ — Morin  v.  Nunan,  103 
Atl.   378. 

New  yorfc.— People  v.  Milne,  86 
Misc.  417,  149  N.  Y.  Suppl.  883;  Ma- 
son-Seaman Transp.  Co.  v.  Mitoliell> 
89  Misc.  335,  153  N.  Y.  Suppl.  461. 

Oklahoma — Ea> -parte  Halt,  178  Pac. 
260. 

Texas. — Em  parte  Bogle,  78  Tex.  Cr. 
5,  179  S.  W.  1193;  Ex  parte  Parr 
(Tex.  Cr.),  200  S.  W.  404;  Greene 
V.  San  Antonio  (Civ.  App.),  178  S? 
W.  6;  Craddock  v.  City  of  San  An- 
tonio   (Civ.   App.),    198    S.    W.    634; 


City  of  Dallas  v.  Gill  (Civ.  App.), 
199  S.  W.  1144. 

Washington. — City  of  Seattle  v. 
King,  74  Wash.  277,  133  Pae.  442; 
Alien  V.  City  of  Bellingham,  95  Wash. 
12,.  163  Pac.  18;  City  of  Spokane  v. 
Knight   (Wash.),  172  Pac.  833. 

And  see  section  138. 

78.  See  the  cases  cited  in  previous 
notes., 

79.  Craddock  v.  City  of  San  An- 
tonio, (Tex.  Civ.  App.),  198  S.  W. 
634;  State  v.  Jarvis,  89  Vt.  339,  95 
Atl.  541, 

80.  See  section  112. 

81.  Commonwealth  v.  Sloeum 
(Mass.),  119  N.  E.  687. 

82.  Smith  v.  State  (Md.),  100  Atl. 
778;  State  v.  Ferry  Line  Auto  Bus 
Co.,  93  Wash.  614,  161  Pac.  467; 
Stat?  v.  Ferry  Line  Auto  Bus  Co. 
(Wash.),  168  Pac.  893;  Puget  Sound 
Tract.  L.  &  P.  Co.  ^'.  Grassmeyer 
(Wash.),  173  Pae.  504. 

Machines  of  undertaker. — Where  an 
undertaker  uses  an  automobile  for  the 
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sumption  that  he  is  actually  engaged  in  that  business.*^  In  proceed- 
ings to  punish  for  a  violation  of  the  regulation,  the  burden  is  upon 
the  prosecution  to  3h.ow  that  the  defendant  is  within  the  terms  of  the 
regulation  and  has  violated  it.**  A  regulation  imposing  a  license 
tax  against  vehicles  used  for  hire  is,  under  the  general  canons  of 
construction,  to  be  construed,  in  case  of  doubt,  against  the  govern- 
ment and  in  favor  of  the  citizen.  Hence  it  has  been  held  that  a 
regulation  aimed  at  "  hack^,  cabs,  omnibuses  and  other  vehicles 
used  for  the  transportation  of  passengers  for  hire,"  did  not  cover 
the  case  of  the  automobile  which  was  unknown  at  the  time  the 
regulation  was  passed.'^  On  the  other  hand,  it  has  been  held  that 
a  motor  vehicle  furnished  by  a  garage  keeper  for  hire  is  within 
an  ordinance  requiring  a  license  of  "  hackney  carriages,"  although 
the  ordinance  was  enacted  before  automobiles  were  in  use.*"  And 
the  fact  that  the  vehicle  does  not  stand  in  the  street  when  not  in 
use,  but  is  left  in  a  garage,  does  not  make  it  any  the  less  a  "  hack- 


purposes  of  carrying  the  f9,mily  of  a 
deceased  to  and  frpm  the  cemetery, 
it  may  be  said  that  the  machine  is 
used  "  for  hire."  City  of  Spokane  v. 
Knight    (Wash.),  172  Pac.  823. 

83.  City  of  Chicago  v.  Gall,  195  111. 
App.  41. 

84.  City  of  Chicago  v.  Gall,  195  III. 
App.  41. 

85.  Washington  Elec.  Vehicle 
Transp.  Co.  v.  District  of  Columbia, 
19  App.  p.  C.  463. 

86.  State  v.  Jarvis,  89  Vt.  239,  95 
Atl.  541,  wherein  it  was  said :  "  It 
remains  to  consider  whether  the  re- 
spondent's business  of  carrying  pas- 
sengers for  hire  was  covered  by  the 
ordinance.  He  says  that  the  ordi- 
nances do  not  refer  to  automobiles; 
that  they  were  enacted  before  auto- 
mobiles were  in  use,  and  have  not 
since  been  changed  to  include  them. 
That    the    automobile    is    a    carriage 


needs  no  argument.  Whether  it  is  a 
hackney  carriage  depends  upon  the 
use  made  of  it,  .and  not  upon  its 
motive  power.  Such  a  use  as  would 
make  a,  horse-drawn  vehicle  a  hack- 
ney carriage  would  give  the  same 
charapter  to  an  automobile,  whether 
called  an  auto  hack,  a  'jitney,'  or 
what  not.  The  fact  tha^t  the  ordi- 
nances are  older  than  the  automobile 
is  without  force.  The  business  of 
operating  a  carriage  over  the  streets 
of  the  city  for  carrying  persons  for 
hire  from  place  to  place  within  the 
city  has  .all  along  been  the  thing  to 
be  regulated.  Happily  the  language 
employed  was  comprehensive  enough 
to  adapt  the  ordinance  to  changed 
conditions  without  amendment.  Kef- 
erence  to  horses  in  other  sections  does 
not  restrict  the  section  in  question  to 
horse-drawn  vehicles/' 
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ney  carriage."  *'  Under  a  statute  giving  a  city  the  power  to  im- 
pose a  license  tax  on  "  hackney  coaches,"  and  all  other  vhiclea  used 
for  hire,  an  ordinance  may  be  passed  licensing  jitneys.**  The  re- 
quirement of  a  license  may  apply  to  an  auto  bus  which  is  operat- 
ing under  a  contract  to  carry  passengers  between  a  military  en- 
campment and  a  nearby  eity.*^ 

Sec.  146.  Licenses  —  nature  of  license. 

A  license  to  use!  the  public  highways  for  the  carriage  of  passeng- 
•ers  for  hire  is  merely  a  permit, to  carry  on  a  business  which  would 
otherwise  be  prohibited.^"  The  license  is  not  ordinarily  a  contract.'^ 
Those  who  makef  investments  for  the  purpose  of  using  the  streets 
for  jitneys  under  a  license  to  do  so,  are  subject  to  such  other  and 
different  burdens  as  the  Legislature  may  reasonably  impose  for  the 
safety,  convenience  or  welfare  of  the  public.'^     Hence,  after  the 


87.  St^te  V.  Jarvis,  89  Vt.  339,  95 
Atl.  541,  wherein  it  was  said:  "Nor 
does  the  fact  that  the  machines  em- 
ployed by  the  respondent  in  the  busi- 
ness did  not  stand  upon  the  street 
when  not  in  use,  nor  the  fact  that 
the  respondent  did  not  solicit  business 
on  the  street,  affect  the  result.  While 
hackney  carriages  may  commonly  be 
let  for  hire  at  stands  on  the  street, 
they  are  no  less  such  if  kept  on  pri- 
vate grounds  or  in  a  garage.  .  .  . 
As  already  indicated,  it  is  the  vise 
made  of  carriages,  and  not  the  place 
where  they  are  kept,  or  the  manner 
of  soliciting  the  business,  that  brings 
them  within  the  purview  of  the  stat- 
ute." 

88.  Ew  parte  Counts,  39  Nev.  61, 
153  Pac.  93. 

89.  Em  parte  Marshall  (Fla.),  77 
So.  869. 

90.  City  of  Chicago  v.  Gall,  195  111. 
App.  41;   Public  Service  Commission 


V.  Booth,  170  N.  Y.  App.  Div.  590, 
159  N.  Y.  Suppl.  140 ;  Yellow  Taxicab 
Co.  V.  Gaynor,  83  Misc.  94,  143  N.  Y. 
Suppl.  379,  affirmed  on  opinion  below, 
159  App.  Div.  893;  Auto  Transit  Co. 
V.  City  of  Ft.  Worth  (Tex.  Civ.  App.), 
183  S.  W.  685. 

91.  City  of  Chicago  v.  Gall,  195  111. 
App.  41;  Public  Service  Commission 
V.  Booth,  170  N.  Y.  App.  Div.  590, 
159  N.  Y.  Suppl.  140;  Yellow  Taxicab 
Co.  V.  Gaynor,  83  Misc.  94',  143  N.  Y. 
Suppl.  379,  affirmed  on  opinion  below, 
159  App.  Div.  893;  Auto  Transit  Co. 
V.  City  of  Ft.  Worth  (Tex.  Civ.  App.), 
183  S.  W.  685. 

92.  Nolan  v.  Riechman,  335  Fed. 
813. 

In  Canada,  it  has  been  held  that  a 
by-law  of  city  police  commissioners 
placing  further  restrictions  on  the 
operation  of  automobiles  for  hire 
within  the  city  will  not  be  effective 
to  control  an  unqualified  license  al- 
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paymeiit  of  a  license  fee  charged  by  a  municipality,  the  State  may 
intervene  and  abrogate  the  authority  of  the  municipality  in  the 
matter  or  may  impose  an  additional  fee  without  interfering  with 
any  vested  rights  of  the  license  holder.^^  Or  a  lic^se  to  use  certain 
hack  stands  may  be  revoked  by  a  municipality.'*  And  the  fact  that 
the  license  is  not  a  contract  does  not  require  that  the  holder  carry ' 
out  the  business  for  which  he  is  licensed.'^  A  jitney  license  is  not 
a  franchise.^  Hence,  it  is  not  necessary  that  a  municipal  ordin- 
ance regulating  jitneys  and  requiring  a  license,  be  passed  with  the 
formalities  which  are  required  by  the  Constitutions  and  statutes 
of  some  States  for  the  granting  of  franchises.'^ 

Sec.  147.  Licenses  —  license  fees.  ^ 

The  power  to  license  motor  vehicles  for  hire  carries  with  it  the 
power  to  impose  a  reasonable  license  fee  for  such  vehicles.'^    The 


ready  held  by  the  accused  which  re- 
mains unrevoked.  Kex  v.  Aitcheson, 
25  Can.  Cr.  Cas.  36,  9  O.  W.  N.  65. 
93.  Public  Service  Commission  v. 
Booth,  170  N.  Y.  App.  Div.  590,  155 
N.  Y.  Suppl.  568,  wherein  it  was  said : 
"  By  the  charter  and  ordinances  of 
the  city  of  Rochester,  a  hackman  or 
vehicle  for  transporting  people  from 
place  to  place  for  hire  cannot  operate 
in  the  city  without  a  license,  and  the 
common  council  had  power  to  grant 
such  a,  license  by  §  86  of  the  charter 
of  said  city  (Laws  of  1907,  chap.  755, 
as  amd.  by  Laws  of  1910,  chap.  35ff) . 
The  only  effect  of  the  license  was  to 
make  legal  that  which  without  it 
would  be  illegal.  The  legislature  of 
the  State,  therefore,  vinder  the  police 
power,  in  providing  for  the  safety  and 
welfare  of  the  public,  may  make  laws 
defining  what  vehicles  may  be  oper- 
ated in  the  cities  as  public  convey- 
ances   and    the    terms    of    operation. 


The  legislature  cannot  bargain  away 
the  police  power  of  the '  State." 

94.  Yellow  Taxicab  Co.  v.  Gaynor, 
83  Misc.  94,  143  N.  Y.  Suppl.  279, 
affirmed  on  opinion  below,  159  App. 
biv.  893. 

95.  City  of  Chicago  v.  Gall,  195  111. 
App.  41. 

96.  Ci^  of  Dallas  v.  Gill  (Tex.  Civ. 
App.),  199  S.  W.  1144.  Compare  City 
of  Memphis  v.  State,  133  Tenn.  83, 
179   S.   W.   651. 

'      97.  City  of  Dallas  v.  Gill  (Tex.  Civ. 
App.),  199  S.  W.  1144. 

98.  Ex  parte  Cardinal,  170  Cal. 
519,  150  Pac.  348;  Hutson  v.  Des 
Moines,  176  Iowa,  455,  156  N.  W. 
883;  Commonwealth  v.  Slocum 
(Mass.),  119  N.  E.  687;  Greene  v. 
San  Antonio  (Tex.  Civ.  App.),  178 
S.  W.  6;  Booth  v.  Dallas  (Tex.  Civ. 
.Vpp.),  179  S.  W.  301;  Ex  pa/rte  Parr 
(Tex.  Cr.),  2O0  S.  W.  404;  City  of 
Seattle   v.   King,   74  Wash.   277,   133 
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presumption  is  that  a  license  fee  is  reasonable  in  amount,  and  the 
burden  is  placed  on  the  one  attacking  the  regulation  to  show  its 
unreasonableness.'^  And,  inasmuch  as  governmental  c,ontrol  per- 
mits the  exclusion  of  jitneys  from  certain  streets,^  it  may  impose 
on  one  desiring  to  use  specific  streets  for  that  purpose  a  fee  which 
is  so  large  as  practically  to  be  prohibitive.^  Kegillations  fixing  a 
different  rate  of  fee  for  different  classes  of  vehicles  do  not  constitute 
special  or  class  legislation  so  long  as  the  members  of  a  class  receive 
the  same  treatment.*  Thus,  an  ordinance  imposing  a  larger  fee 
on  the  operators  of  jitneys  than  is  required  of  the  proprietor  of  a 
taxicab  or  other  vehicle  used  for  hire  is  not  invalid.^  Nor  is  a 
regulation  deemed  discriminatory  because  it  grades  different  jit- 
neys according  to  their  seating  capacity  and  charges  a  larger  fee 
for  those  with  the  larger  capacity.^  An  ordinance  imposing  jitney 
license  fees  according  to  the  seating  capapity  of  the  conveyance  is 
valid,  though  the  municipal  charter  provides  that  licenses  shall  be 
graduated  according  to  the  amount  of  business  done.*  One  license 
fee  may  be  imposed  on  vehicles  using  the  streets  as  common  car- 
riers, and  another  be  imposed  on  the  owner  thereof  for  the  mainteVi- 

ance  of  an  establishment  where  vehicles  are  kept  for  hire.''    A  pro- 

} 

Pac.   443;    Allen  v.   City   of  BeHing-  Worth    (Tex.  Civ.  App.),  183  S.  W. 

ham,  95  Wash.  13,  163  Pac.  18.  685. 

Additional  charge  on  change  of  sit-  4.  Jackson  v.  Neflf,  64  Fla.  326,  60 

uation. — ^A    municipality    having   tJie  So.  350;  Hazelton  v.  City  of  Atlanta, 

power    to    charge    a    license    fee    for  144  Ga.  775,  87  S.  E.  1043;  Booth  v. 

motor   busses,   may   make   .a    further  Dallas    (Tex.   Civ.  App.),   179   S.  W. 

charge   of   one   dollar   for   additional  301;  Auto  Transit  Co.  v.  City  of  Ft. 

expenses  resulting  from  a  loss  of  the  Wo^th    (Tex.  Civ.  App.),   182   S.   W. 

original  certificate  or  from  a  change  685;  Allen  v.  City  of  Bellingham,  95 

of  the   route   or   seating   capacity   of  Wash.   12,  163  Pac.  18. 

the  jnaohine.     Booth  v.  Dallas    (Tex.  5.  Hazelton  v.  City  of  Atlanta,  144 

Civ.  App.),  179  S.  W.  301.  Ga.775,  87  S.  E.  1043;  Ba!  parte  Bogle, 

99.  Eao  pwrte  Parr    (Tex.  Cr.),  300  78  Tex.  Cr.  1,  179  S.  W.  1193;  Allen 

S.  W.  404.  V.  City  of  Bellingham,  95  Wash.  13, 

1.  Section  153.  163'  Pac.  18. 

2.  Desser   v.    City   of   Wichita,    96  0.  Eae   parte   Counts,    39    Nev.    81, 
Kans.  820,  153  Pac.  1194.  153  Pac.  93. 

3.  Auto  Transit  Co.  v.  City  of  Ft.  7.  District  of  Columbia  v.  Fickling, 

33  App.  D.  C.  371. 
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vision  of  the  constitution  requiring  uniformity  of  taxation  applies 
only  to  property  taxes,  not  to  license  fees**  A  license  fee  is  not 
classed  as  a  tax  unless  its  main  purpose  is  the  production  of  reve- 
nue.' If  intended  as  a  tax  for  the  production  of  revenue',  its 
validity  is  determined  according  to  different  principles,  for  exac- 
tions under  the  guise  of  license  fees  cannot  be"  sustained  in  some 
States,  when  their  purpose  is  the  raising  of  revenue.^"  It  is  not 
deeme'd  an  occupation  tax  on  the  business  of  the  owner  of  the  ve- 
hicle.^ 

Sec.  148.  Licenses  —  conflict  of  State  and  municipal  licens- 
ing systems. 

It  is  fundamental  that  a  municipal  ordinance  is  ineffective  in 
so  far  as  it  conflicts  with  a  State  statute.^^  But  where  a  municipal 
corporation  adopts  certain  regulations  for  the  licensing  of  motor 
vehicles  f &r  hire,  it  is  a  que'stion  of  soine  difficulty  whether  a  motor 
vehicle  law  passed  by  the  Legislature  is  in  conflict.  Some  general 
statutes  for  the  regulation  of  motor  vehicles  havb  had  the  effect 

8.  Ex  parte  Bogle,   78   Tex.   Cr.   1.  the  ordinance  void  because  discrimi- 

179   S.   W.   1193 ;    City   of   Seattle  v.  natory."      Allen   v.    City   of   Belling- 

King,   74   Wasli.    277,   133   Pac.   443.  ham,  95  Wash.  12,  163  Pac.  18. 
"  The  uniform  taxation  rule  enjoined  9.  Hutson  v.  Des  Moiiies,  176  Iowa, 

by   the   Constitution   applies   only  to  455,  156  N.  W.  883;    Commonwealth' 

taxes  upon  property;   it  does  not  re-  v.  Slobum    (Mass.),   119'  N.   E.    687; 

quire  the  uniform  taxation   of  busi-  Booth  v.  Dallas  (Tex.  Civ.  App.V,  179 

nesBes.     It  would,  of   course,  violate  S.   W.   301;    State  v.   Jarvis,   89   Vt. 

the  rule  against  discrimination  to  tax  239,  95  Atl.  541. 

one  individual  'or  one  set  of  individ-  10.  Ea>   parte   Mayes    (Okla.),    167 

uals  engaging  in  a  given  business  and  Pac.   749;    City  of  Miisko'gee  v.  Wil- 

exempt    another    Or    others'  engaging  kins   (Okla.);  175  Pac.  497;  Ea;  parte 

in  the  same  business  under  like  cir-  Holt   (Okla.),  178  Pac.  260. 
cumstances,  but  it  does  not  forbid  the  And  see  section  105. 

taxation  of  one  business  while  others  11:  Ex  parte  Phillips    (Okla.),  167 

are  left  exempt  when'  there  is  sUch  a  Pac.  231 ;  Auto  Trahsit  Co.  v.  City  of 

just  difference  between  the  businesses  Ft.  Worth    (Tex.  Civ.  App.),  183  S. 

as  to  permit  of  classification.     Here,  W.  685. 

as   we   have   found,   there   is   such   a  12.  Ex  parte  Phillips   (Okla.),  167 

just  distinction,  and  we  cannot  hold  Puc.   221.     And  see  sectioii  77. 
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of  annuling  licensing  systems  established  in  municipalities  for  the 
regulation  of  vehicles  used  for  hire.^^  But  a  Motor  Vehicle  Law 
which  prohibits  in  general  teims  the  regulation  of  automobiles  by 
municipalities  has  been  held  not  to  bar  local  regulations  requiring 
the  procurement  of  licenses  and  the  payment  of  license  fees  for  -the 
operation  of  vehicles  for  hire.^*  And  the  fact  that  the  owner  of  a 
vehicle  has  a  State  license  granted  in  accordance  with  a  Motor 
Vehicle  Law,  does  not  exempt  him  from  the  payment  of  a  munici- 
pal license  fee  for  the  use  of  such  vehicle  in  the  transportation  of 
passengers  for  hire.-'^  So,  too,  a  State  statute  providing  that  per- 
sons who  have  paid  the  registration  fee  required  by  the  State  law 
shall  be  exempt  from  other  taxation  on  a  motor  vehicle,  has  been 
held  not  to  forbid  the  imposition  of  a  license  fee  by  a  municipality 
when  the  machine  is  used  as  a  common  carrier.-^*  Nor  is  such  th^ 
effect  of  a  statutory  provision  providing  that  local  ordinances  shall 
not  be  passed  prohibiting  the  free  use  of  the  public  highways.^^ 
Moreover,  it  has  been  held  that  the  promulgation  of  regulations  by 
the  State  with  reference  to  vehicles  used  for  hire,  does  not  prohibit 
a  municipality  from  imposing  additional  regulations.^^ 

13.  Ex  parte  Shaw  (Okla.),  157  of  a  registration  fee  gives  them  no- 
Pac.  900;  Ex  parte  Phillips  (Okla.),  such  standing  as  the  respondent  sug- 
167  Pac.   221.  gests.      The    statute   merely   exempts^ 

14.  State  V.  Scheidler,  91  Conn.  them  from  the  local  property  tax. 
234,  99  Atl.  492.  See  also  City  of  The  right  to  operate  an  automobile- 
Spokane  V.  Knight  (Wash.),  172  Pac.  on  the  highways  of  the  State  acquired: 
823.  by  payment  ol  the  registration  fee  is 

15.  Ex  parte  Counts,  39  Nev.  61,  not  an  absolute  right.  There  is  noth- 
153  Pac.  93;  State  v.  Jarvis,-  89  Vt.  ing  found  in  the  statutes  relating  to- 
239,  95  Atl.  541.                                        ,    registration   and    operation    of    auto- 

16.  State  V.  Jarvis,  89  Vt.  239,  95  mobiles  that  in  any  way  abridges  the 
Atl.  541,  wherein  it  was  said:  "The  power  conferred  upon  the  city  council' 
respondent  contends  that  persons  who  to  regulate  hackney  carriages  within 
pay  automobile  taxes  under  the  gen-  the  city  of  Burlington,  if  they  chance 
eral   law  have   the   right  to  operate  to  be  automobiles." 

them  without  the  further  payment  of  17.  Allen  v.  City  of  Bellingham,  95 

taxes.    Tlie  fact  that  automobiles  are  Wash.  12,  163  Pac.  18. 

exempt  from  taxation    (No.  99,  Acts  18.  Allen  v.  City  of  Bellingham,  95-- 

of  1908,  §  3),  other  than  the  payment  Wash.  12,  163  Pac.  18. 
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Sec.  149.  Licenses  —  plying  for  hire.  ^ 

On  the  trial  of  a  charge  of  violating  a  provision  of  a  public  hack 
ordinance  forbidding  thel  "  plying  for  hire "  of  such  a  vehicle 
without  a  license,  it  is  necessary  to  prove  that  the  accused  waa 
"  plying  for  hire."  On  the  question  of  what  constitutes  a  "  ply- 
ing for  hire,"  it  has  been  said :  "  The  conjunction  of  a  given  pur- 
pose with  given  conduct  appropriate  to  effectuate  it  constitutes  '  a 
plying  for  hire  '  within  the  meaning  of  the  ordinance,  namely,  the 
conjunction  of  the  purpose  to  accept  whenever  ,the  cab  is  Vacant 
and  unengaged  persons  who  may  offer  themselves  as  passengers  for 
hire,  coupled  with  conduct  which  evidences  this  purpose — as,  for 
example,  the  placing  of  such  cab  on  a  public  street  where  it  is 
accessible  to  those  who  may  wish  to  hire  it,  and  the  solicitation 
of  passengers  for  hire  by  the  one  operating  it,  by  word,  act,  or  by 
the  exhibition  of  appropriate  signs  or  devices.  In  this  case  the 
defendant's  purpose  was  inferable  from  his  conduct  and  his  con- 
duct was  conducive  to  the  effectuation  of  his  purpose.  Being  actu- 
ally hired  is  not  the  test  of  whether  or  not  there  is  a  plying  for 
hira  One  may  ply  for  hire  without  being  hired.  A  taxicab,  not 
a  public  hack,  can  doubtless  lawfully  be  called  for  an  ascertained 
patron  or  hirer  to  a  given  place,  and  may  proceed  to  such  place 
and  stop  there,'  although  such  place  be  a  public  hack  stand,  and  re- 
main there  subject  to  the  orders  of  such  person  so  engaging  it, 
provided  that  no  unreasonable  use  be  made  by  such  taxicab  of 
such  public  stand,  and  provided  that  such  taxicab  is  not  subject 
to  hire  by  any  person  other  than  such  ascertained  person  or  hirer 
from  the  time  that  it  is  called  until  the  time  when  it  returns  to  the 
garage  in  which  it  is  kept;  and,  for  the  purpose  of  securing  custo- 
mers taxicab  companies  may,  by  agreement,  keep  representatives 
in  hotels,  public  restaurants,  and  other  places,  but  such  representa- 
tives cannot  be  permitted  to  evade  the  ordinance  in  question  by 
summoning  taxicabs,  not  public  hacks,  from  such  garages  to  such 
places  ostensibly  for  ascertained  patrons  or  hirers,  but  in  reality 
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without  such,  but  with  a  view  to  having  them  hired  by  any  one 
from  the  public  streets."  ^^ 

Sec.  150.  Licenses  —  effect  of  f jiilure  to  have  license. 

If  one  operates  a  motor  vehicle  for  the  carriage  of  passengers  for 
hire  without  procuring  a  license  as  required  by  a  State  or  muni- 
cipal regulation,  he  may  be  subjected  to  a  criminal  prosecution. 
Moreover,  the  failure  of  the  owner  to  procure  a  jitney  license  may 
subject  his  chauffeur  to  punishment.^*'  And,  if  the  proprietor  has 
failed  to  secure  the  proper  license,  he  may  be  unable  to  maintain 
a  civil  action  to  recover  the  fare  due  for  the  carriage  of  a  pas- 
settger.^^  But  according  to  the  view  generally  prevailing,,  the  ab- 
sence of  the- proper  license  is  not  a  defense  to  an  action  by  the 
driver  for  injuries  sustained  through  the  negligence  of  a  third 
person.^^  This  situation  is  analogous  to  that  where  the  owner  of  a 
machine  has  failed  to  register  the  same  or  the  chauffeur  has  failed 
to  procure  a  license,  and  it  is  generally  held  that  the  failure  in  this 
respect  is  not  the  proximate  cause  of  an  injury  sustained  by  the 
driver,  and  he  can  nevei;thelees  recover  for  injuries  sustained  from 
a  defective  highway,  and  from  a  collision  with  another  vehicle  or 
conveyance.  ^^ 

Sec.  151.  Licenses  —  transfer  of  license. 

Whether  a  lic.ense'  to  operate  a  jitney  or  other  motor  vehicle  is 
transferrable  from  one  vehiqle  to  another  depends  upon  the  lan- 
guage of  the  regulation.  It  is  within  the  power  of  the  body  enact- 
ing the  regulation  to  provide  that  the  license  shall  ,not  be  thus  trans- 
ferred.^*    Or  the  tr.ansferof  the  license  from  one  car  tO'  another 

19.  People  V.  Milne,  87  liiisc.  109,  v.  Burke,  6  Daly  (N.  Y.)  171;  At- 
149  N.  Y.  Stippl.  2-83.  lantio  City  v.  Fousler,  56  Atl.  119. 

20.  State  v.  Ferry  Line  Auto  Bus  22.  Southern  Ry.  Co.  v.  Vauglin's 
Co.,   93  Wash.  614,  161  Pao.  467.  Adm'r,  118  Va.  692,  88  S.  E.  305,  L. 

21.  Ferdon  v.  Cunnlngiiam,  30  How.  E.  A.  1916  E.  1233. 

Prae.    ("N.  Y.)    154;   Best  v.  Bauder,  23.  See  sections  125-137,  336.  . 

29  How.  Prac.    (N.  Y.)    489;   Miller  24.  City   of    Dallas    v.    Gill    (Tex. 

Civ.  App.),  199  S.  W.  1144. 
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car  may  be  permitted,  although  the  transfer  from  one  owner  to 
another  is  forbidden.  ^^ 

Sec.  152.  Licenses  —  Ucensing  of  chauffeurs. 

Ifot  only  may  a  municipality,  as  a  general  rule,  require  the 
licensing  of  machines  used  for  the  carriage  of  passengers  for  hire, 
but  it  may  also  require  that  the  drivers  of  such  Inachines  obtain  a 
special  lieense.^^  A  municipal  ordinance  regulating  taxicabs  and 
othea-  hacks  may  properly  contain  a  requirement  that  applicants 
for  a  driver's  license  shall  present  a  sworn  testimonial  as  to  his 
character  by  two  reputable  citizens  and  a  further  testimonial  from 
his  last  employer,  unless  a  sufficient  reason  is  given  for  its  omis- 
sion.^' Or  he  may  be  required  to  undergo  a  physical  and  mechani- 
cal examination  before  he  will  be  allowed  to  drive  a  public  ve- 
hicle.^* And  a  municipal  ordinance  may  give  the  mayor  the  power 
to  suspend  or  revoke  a  driver's  license,  for  such  practice  is  only  a 
reasonable  nlethod  of  securing  such  continued  control  over  such 
drivers  as  is  essential  to  the  protection  of  passengers.^^ 

Sec.  153.  Exclusion  from  streets. 

The  right  of  a  citizen  to  travel  upon  the  highway  and  transport 
his  property  thereon,  in  the  ordinary  course  of,  lifp  and  business, 
differs  radically  and  obviously  from  that  of  one  who  makes  the 
highway  his : place  of  business  and  uses  it  for  privajie  gain,  in  the 
running  of  a  stage  coach  or  omnibus.  .  The  former  is  the  usual 
and  ordinary  right  of  a  citizen,  a  common  right,  a  right  common  to 

25.  Young' V   Wilson   (Wash.),  168'        27.  YellWw  Taxicab'  Co.  v.' Gay  nor, 
Pac.  1137.  82  Misc.  (N.  Y.)  94,  143  N.  Y.  feuppl. 

26.  Ex    parte    Siillivan     (Tex.    Cr.  279,   affirmed   on   opinion   below,    159 
App.),  178  S.  W.  357.     See  also  City  N.  Y.  App.  Div.  893. 

of  Chicago  V.   Kluever,   257  111.   317,  28.  Booth     v.     Dallas     (Tex.     Civ. 

100  N.  E.  917.  App:),   179  S.  W.  301. 

Aliens  may  be  denied  the  right  to  29.  Yellow  Taxicab  Co.  v.  Gaynor, 

a  license  to  drive  a  vehicle  for  hire.  82  MisL   94,   143    N.   Y.   Suppl.   27fl, 

Morin    v.   Nunan    (N.    J.),    103    Atl.  affirnied   on   opinion  below,   159   App. 

378.  Div.   893. 

13  '  i 
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all,  while  the  latter  is  special,  unusual  and  extraordinary.  As  to 
the' former  the  extesnt  of  legislative  power  is  that  of  regtilation,  but, 
as  to  the  latter,  its  power  is  broader,  the  right  may  be  wholly  de- 
nied, or  it  may  be  permitted  to  some  and  denied  to  others,  because 
of  its  extraordinary  nature.^"  In  other  words,  while  the  right  to 
use  the  highways  for  the  motor  vehicular  traffic  in  the  ordinary 
manner  may  not  be  absolutely  prohibited,^^  the  use  of  the  highways 
for  jitneys  and  other  vehicles  for  hire  may  be  denied.^^  Thus,  a 
municipality  may  ordinarily  pass  an  ordinance  forbidding  the 
operation  of  jitneys  until  further  ordinances  are  enacted  on  the 
subject.^^  But  it  has  been  said  that  the  regulation  of  jitneys  is 
not  to  be  carried  to  the  extent  of  exclusion.  "A  jitney  is  an  auto- 
mobile, and  by  universal  custorii  automobiles  are  permitted  to  use 
the  streets  of  cities,  as  are  other  vehicles.  The  fact  that  the  own- 
ers of  jitneys  derive  a  profit  from  their  operation  makes  no  differ- 
ence in  their  legal  status.-  Much  of  the  traffic  upon  the  city  streets 
is  a  matter  of  profit  directly  or, indirectly  to  those  engaged  therein. 
The  public  highways  are  for  the  use  of  those  engaged  in  commerce 
or  industrial  pursuits,  no  less  than  for  pleasure  cars."  ^* 

Sec.  154.  Restriction  to  certain  streets. 

In  view  of  the  holding  in  some  States  that  jitneys  may  be  ex- 
cluded from  all  of  the  streets  of  a  municipality,^^  it  is  clear  that  it 
is  within  the  power  of  a  municipality,  unless  its  authority  is 
abridged  by  State  statutes,  to  restrict  the  operation  of  such  ma- 

30.  Hadfield  v.  Lundin,  98  Wash.  of  San  Antonio  (Tex.  Civ.  App.),  195 
657,  168 ,  Pac.  516 ;  Ex  parte  Dickey  S.  W.  989 ;  Hadfield  v.  Lundin,  98 
76  W.  Va.  576,  85  S.  E.  781.  Wash.   657,   168   Pao.   516.     See   also 

31.  Section  48.  Gill    v.    City    of    Dallas     (Tex.    Civ. 

32.  Hutson     v.     Des     Moines,     176  App.),  209  S.  W.  209. 

Iowa,  455,  156  N.  W.  883;  Fifth  Ave.  33.  Cummins    v.    Jones,    79    Oreg. 

Coach  Co.  V.  City  of  New  York,  194  376,  155  Pac.  171. 

N.  Y.  19,  86  N.  E./824,  21  L.  R.  A.  34.,  Jitney    Bus    Assoc,    of    Wilkes- 

(N.  S.)  744,  16  Ann.  Cas.  695;  Greene  barre  v.  Wilkesbarre,  356  Pa.  St,  462, 

V.    City    of    San    Antonio    (Tex.    Civ.  100  Atl.   954.  , 

App.),   17S   S.   W.   6;    Peters  v.   City  35,  Section   153. 
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chines  to  certain  designated  streets.^"  This  may  he  done  indirectly, 
as  by  imposing  a  license  fee  for  the  use  of  certain  streets  which 
is  so  high  that  a  jitney  proprietor  is  unable  to  pay  it  as  a  business 
proposition.''  It  may  be  proper  to  restrict  jitneys  to  those-streets 
which  are  not  occupied  by  street  car  tracks. ^^     But  it  has  been 


36.  Hutson  v.  Des  Moines,  176 
Iowa,  455,  156  N.  W.  883;  Desser  v. 
City  of  Wichita,  96  Kans.  820,  153 
Pac.  1194;  Commonwealth  v.  Slocum 
(Mass.),  119  N.  E.  687;  Peters  v. 
City  of  San  Antonio  (Tex.  Civ.  App.), 
195  S.  W.  989;  Gill  v.  City  of  Dallas 
(Tex.  Civ.  App.),  209  S.  W.  209.  "  If 
the  municipality  has  absolute  control 
over  the  streets,  as  impliedly  admit- 
ted by  appellants  and  as  decided  by 
almost  every  court  passing  upon  the 
question,  and  the  ovi'ners  of  motor 
vehicles  have  no  right  to  engage  in 
the  business  of  carriers  for  hire  on 
the  streets  without  permission  from 
the  municlpalitj',  it  follows  in  the 
line  of  reason  and  logic  that  the  city 
can  refuse  such  permit  or  can '  grant 
a  license  or  franchise  under  such  con- 
ditions and^  regulations  as  may  be 
demed  fit  and  proper.  If  the  city  can 
ordain  that  no  jitneys  can  be  run  for 
hire  in  San  Antonio,  as  the  .authori- 
ties unite  in  saying  it  can,  it  cer- 
tainly can  grant  the  use  of  some 
streets  and  refuse  the  use  of  others, 
for  jitney  purposes.  The  power  to 
prohibit  certainly  carries  with  it  the 
right  to  regulate  as  it  may  deem 
proper  and  reasonable.  The  owners 
of  jitneys  are  permitted  to  conduct 
their  business  on  the  streets  through 
the  grace  of  the  city,  .and  because  they 
have  been  permitted  to  use  certain 
streets  at  one  time  does  not  give  any 
vested  right  to  use  them  forever.  The 
power  that  gave   the  right  can   take 


it  away  wlien  not  invading  some 
vested  or  contract  right.  When  the 
use  of  the  street  is  given,  the  conveni- 
ence of  the  city,  or  what  is  deemed 
best  for  the  people,  is  to  be  consulted, 
and  not  the  desires  of  those  who  de- 
sire to  convert  the  streets  into  their 
places  of  business.  If  the  people,  the 
voters  of  San  Antonio,  do  not  ap- 
prove of  the  manner  of  regulation  of 
jitneys,  they  can  elect  officers  and 
instruct  them  to  carry  out  their  de- 
sires. It  is  a  political  question  to  be 
determined  by  the  ballots  of  the  peo- 
ple and  not  by  the  judiciary.''  Pe- 
ters V.  City  of  San  Antonio  (Tex.  Civ. 
App.),  195  S.   VV.  989. 

37.  Desser  v.  City  of  Wichita,  96 
Kans.   820,   153   Pac.   1194. 

38.  "Beyond  question,  the  city  could 
vacate  one  or  more  of  the  streets  over 
which  he  might  desire  to  operate.  It 
cannot  only  require  him  to  pay  a  li- 
cense tax,  but  it  may  regulate  the 
manner  of  his  carrying  on  his  enter- 
prise. Why  may  it  not  classify  mo- 
tor vehicles  by  themselves  and  refuse 
to  permit  them  to  crowd  congested 
portions  of  the  business  streets  where 
patrons  of  another  class  of  vehicles 
—  street  cars  —  must  alight  and  take 
passage?  Suppose,  indeed,  a  company 
or  corporation  owning  motor  vehicles 
had  the  facilities  and  the  desire  to 
occupy  all  the  streets  to  the  utter  de- 
struction of  the  street  car  business. 
Would  the  city  have  nothing  to  say? 
Is  the  municipality  a  mere  automaton. 
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said  that  an  exclusion  from  certain  streets  without  justification 
upcai  an  reasonable  basis  may  be  illegal.^^ 

Sec.  1.55.  Bonds — power  to  require  proprietor  to  give  bond. 

As  a  condition  for  the  issuance  of  a  license  for  the  use  of  the 
public  highways  by  a  jitney  or  other  vehicle  for  hire,  there  is  no 
dispute  from  the  general  proposition  that  the  proprietor  may  be 
required  to  give  a  bond  to  indemnify  the  municipality  and  other 
travelers.*"  The  fact  that  jitneys  are  required  to  furnish  such  an 
undertaking,  while  other  carriers  are  exempt  from  the  obligation, 


helpless  in  the  presence  of  crowding 
and  conflicting  enterprises  and  scram- 
bles for  business  which  involve  the 
comfort,  the  convenience,  and  the 
safety  of  the  traveling  public?  Not 
so."  Desser  ^ .  City  of  Wichita,,  9§ 
Kans.  830,  153  Pac.  1194. 

39.  Curry  v.  Osborne  (Fla.),  79 
Sp.  293. 

40.  United  States. — Nolan  v.  Riech- 
nian,  235  Fed.  812;  Lutz  v.  City  ;0f 
New  Orleans,  835  Fed.  978. 

Arkansas. — Willis  v.  City  ;  of  Ft. 
Smith,  121, Ark.  606,  18?  S.  W.  275. 

Georgia. — Hazelton  v.  City  of  At- 
lanta. 144  Ga.  775,  87  S.  E.  1043; 
Hazelton  v,  City  .of  A.tlanta,  93  S.  Ji. 
202.  ,  ,   ,  . 

lou-a. — Uutson  v.  Des  Moines,  176 
Iowa,  456,  156  N.  W.   883.. 

Louisiana. — New  Orleans  v.  Le 
Blanc,    139   La.    113,   71    So.   248. 

Massachusetts. —  Comiiionwealtli,  ,  v. 
Sloeum  (Mass.),  119  N.  E.  687;  Qom- 
monwealth  v.  Theberge  (Mass.),  131 
N.  E.  30. 

Xevada. — Ex  parte  Counts,  39  Nev. 
61,  153  Pac.   93. 

yew  Jersey.— West  v.  Asbury  Park, 
99    .Atl.    190. 


Pennsylvania. — Jitney  Bus  Assoc, 
of  Wilkesbarre  v.  Wilkesbarre,  256 
Pa.   St.  463,  100  Atl.   954. 

Tennessee. — City  of  Memphis  v. 
State,  133  Tenn.  83,  179  S.  W.  651. 
^  3'eajas.^Greene  v.  City  of  San  An- 
tonio (Civ.  App.),  178  S.  W.  6;  Eac 
parte  Bogle,  78  Tex.  Cr.  1,  179  S.  W. 
1193;  Auto  Transit  Co.  v.  City  of 
Ft.  Worth  (Civ.  App.),  182  S.  W. 
685;  Craddock  v.  City  of  gan  An- 
tonio ,( Civ..  App.),  198  S.  W.  634; 
City  of  Dallas  v.  Gill  (Cjv.  App;), 
199  S.  W.  1144;  Western  Indemnity 
Co.  \.  Berry  (Civ.  App.),,  300  S.  W. 
245:  ^x  parte  Parr  (Tex.  Cr.).,  300 
S.  W.  404.  "  We  discern  nothing  in 
the  indemnity  obligation  required 
which  would  cpndenin  the  ordinance 
as  unreasonable,  ;  It  .creates  no  lia- 
bility against  the  operators  pf  auto- 
mobiles for  hire,  but  simply  provides 
a  limited  security  for  the  satisfaction 
of  liabilities  that  may  be  incurred  by 
the  negligence  of  the  licensee  or  those 
operating  the  automobile  for  him. 
The;  tendency  pf  such  a  provisioji 
manifestly  is  to  protect  the  citizens 
of  the  city  using  the  streets  in  the 
ordinary  way  by  stimulating  caution 
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does  not  afford  ground  for  the  complaint  of  class  legislation."  The 
requirement  is  justified  on  the  theory  that  the  investment  required 
for  the  operation  of  a  jitney  is  so  inconsiderable  that  persons  of 


on  the  part  of  those  operating  the 
vehicle."  Ex  parte  Parr  (Tex.  Cr.), 
200  S.  W.  404. 

Washington. — State  ex  rel.  Case  v. 
Howell,  85  Wash.  294,  147  Pae.  1159; 
State  V.  Seattle  Taxicab  &  Transfer 
Co.,  90  Wash.  416,  156  Pae.  837;  Salo 
V.  Pacific  Coast  Casualty  Co.,  95 
Wash.  109,  163  Pae.  384;  Singer  v. 
Martin,  96  Wash.  331,  164  Pae.  1105 ; 
Hadfield.v.  Lundin,  98  Wash.  657,  168 
Pae.  516;  Puget  Sound  Tract.  L.  & 
P.  Co.  V.  Grassmeyer  (Wash.),  173 
Pae.   504. 

Vehicles  other  than  jitneys. —  An 
ordinance  requiring  that  the  proprie- 
tors of  motor  vehicles,  other  than 
jitneys,  used  for  hire,  shall  give  a 
bond,  is  sustainable  to  the  same  ex- 
tent as  a  similar  regulation  relative 
to  jitneys.  Craddock  v.  City  of  San 
Antonio  (Tex.  Civ.  App.),  198  S.  W. 
634,  wherein  it  was  said :  "  The  ordi- 
nance of  which  complaint  is  made  was 
passed  for  the  purpose  of  regulating 
the  use  of  the  streets  of  the  city  by 
corporations  or  individuals  with  pub- 
lic service  automobiles,  not  operating 
under  the  jitney  ordinance,  which 
prescribes  the  streets  on  which  they 
shall  or  shall  not  operate,  and  is  not 
open  to  any  of  the  objections  urged 
against  it.  The  city  seeks  to  regulate 
this  class  of  automobiles  just  as  it 
regulates  the  class  known  as  jitneys, 
and  it  has  the  same  right  over  its 
streets  in  connection  with  public  ser- 
vice cars  that  transport  passengers 
when  and  where  they  may  choose,  as  it 
has  over  those  whose  routes  are  pre- 
scribed  and   licenses   and   bonds   pro- 


\ided  for.  If  the  city  can  require  a 
jitney  to  take  out  a  license  and  give 
an  indemnity  bond,  why  should  it  not 
require  tlie  same  or  similar  things  of 
the  public  service  cars?  They  are 
fully  as  dangerous,  use  the  streets  for 
a  similar  business,  and  no  reason  can 
be  ofl'ered  for  not  regulating  their  use 
of  the  streets  that  has  not  been  given 
many  times  in  connection  with  jit- 
neys. The  jitney  transports  its  pas- 
sengers along  certain  named  streets  of 
the  city  at  a  charge  of  five  cents  a 
passenger.  The  jitney  is  required  to 
give  a  bond  in  a  certain  sum  for  the 
protection  of  those  who  ride  upon  it. 
This  court  has  held,  .and  perhaps 
every  court  of  the  Union,  considering 
the  question,  has  held,  that  cities  un- 
der their  charters  have  absolute  con- 
trol of  their  streets  so  far  as  the 
regulation  thereof  is  concerned  in' 
connection  with  the  operation  of  a 
private  business.  The  service  car  has 
no  more  rights  and  privileges  upon 
the  streets  than  have  jitneys,  the 
rights  and  privileges  of  each  depend- 
ing upon  grants  made  to  them  by  the 
municipality  in  which  they  operate." 
41.  Nolan  v.  Reichman,  335  Fed. 
812;  Lutz  V.  City  of  Xew  Orleans, 
235  Fed.  978;  Hazelton  v.  City  of 
Atlanta,  144  Ga.  775,  87  S.  E.  1043; 
West  V.  ^sbury  Park  (N,  J.),  99  Atl. 
190;  Greene  v.  San  Antonio  (Tex. 
Civ.  App.),  178  S.  W.  6;  Ex  pwrte 
Bogle,  78  Tex.  Cr.  1,  179  S.  W.  1193; 
A\ito  Transit  Co.  v.  City  of  Ft.  Worth 
(Tex.  Civ.  App.),  183  S.  W.  685: 
State  V.  Seattle  T.axicab  &  Transfer 
Co.,  90  Wash.  416,  156  Pae.  837. 


198  The   Law   of   Automobiles. 

small  financial  responsibility  are  able  to  engage  in  the  business, 
and  a  bond  may  therefore  be  the  only  method  o£  securing  redress 
to  persons  who  may  be  injured  by  the  carelessness  of  the  jitney 
operator. ^^  Another  reason  warranting  the  requirement  of  a  bond 
is  the  fact  that  it  will  tend  to  make  the  owner  more  prudent  as  to  the 
skill  of  the  drivers  he  may  employ  to  operate  the  machines.*^  The 
intention  of  the  bond  being  to  protect  other  travelers,  the  regula- 
tion may  properly  provide  that  a  person  injured  by  the  operation 
of  the  machine  shall  have  a  cause  of  action  against  the  principal 
and  surety  in  the  same  manner  as  though  the  bond  ran  directly  to 
him.**  An  ordinance  fixing  the  amount  of  the  bond  as  $5,000  is 
not  unreasonable  or  oppressive.*^ 

Sec.  156.  Bonds  —  inability  to  furnish  bond. 

The  fact  that  the  owner  of  a  jitney  is  unable  to  furnish  the  bond 
which  may  be  required  hy  a  municipal  regulation  and  cannot 
therefore  engage  in  the  business,  furnishes  no  reason  why  the  ordin- 
ance should  not  be  enforced,  nor  are  the  constitutional  rights  of 
the  jitney  owner  thereby  infringed.** 

Sec.  157.  Bonds  —  character  of  sureties. 

The  governmental  power'  over  the  regulation  of  jitneys  is  so 
extensive  that  it  is  generally  held  that  the  regvilation  may  provide 

42.  West  V.  Asbury  Park  (K  J.),  45.  Hazelton  v.  City  of  Atlanta, 
99  Atl.  190;   State  v.  Seattle  Taxicab       144  Ga.  775,  87  S.  E.  1043. 

&   Transfer    Co.,   90   Wasli.    416,    156  $2500    bond,    is.  not    unreasonable. 

Pac.  837.  Commonwealth   v.   Theberge    (Mass.), 

43.  Lutz   V,   City   of  New   Orleans,       121  IST.  E.  30. 

235    Fed.""  978 ;    Auto   Transit   Co.   v.  46.  Lutz   v.    City   of   New   Orleans, 

City  of  Ft.  Worth    (Tex.  Civ.  App.),  335  Fed.  978;   Greene  v.  City  of  San 

182   S.   W.   685.  V  Antonio   (Tex.  Civ.  App.),  178  S.  W. 

44.  Hutson  v.  Des  Moines,  176  6;  Auto  Transit  Co.  v.  City  of  Ft. 
Iowa,  456,  156  N.  W.  8S3;  City  of  Worth  (Tex.  Civ.  App.),  182  S.  W. 
Providence  v.  Paine  (R.  T.),  103  Atl.  685;  Hadfield  v.  Lundin,  98  Wash. 
786;  State  ex  rel.  Case  v.  Howell,  85  657,  168  Pac.  516;  Puget  Sound  Tract. 
Wash.  294,  147  Pac.  1159;  Singer  v.  L.  *  P.  Co.  \.  Grassmeyer  (Wash.), 
Martin,  96  Wash.  331,  164  Pac.  1105.  173  Pac.  504. 
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for  a  particular  forai  of  bond,  as,  for  example,  one  furnished  by 
a  surety  company  licensed  to  do  business  within  the  State.'*''  Such 
a  requirement  does  not  violate  the  constitutional  right  of  the  jitney 
owner  to  liberty  of  contract.^*  And  the  fact  that  a  particular  opera- 
tor cannot,  by  reason  of  limited  financial  resources  or  standing, 
secure  a  surety  bond,  will  not  present  ground  for  the  courts  to  re- 


47.  Lutz  V.  City  of  New  Orleans, 
235  Fed.  978;  New  Orleans  v.  Le 
Blane,  139  La.  113,  71  So.  248 ;  Auto 
Transit  Co.  v.  C|ty  of  Ft.  Worth 
(Tex.  Civ.  App.),  182  S.  W.  685; 
State  V.  Seattle  Taxicab  &  Transfer 
Co.,  90  Wash.  416,  156  Pac.  837.  "  It 
is  further  contended,  in  this  connec- 
tion, that  the  act  is  invalid  because 
of  the  particular  character  of  the 
bond  required.  The  requirement  is, 
it  will  be  noticed,  that  the  bond  be 
obtained  from  a  "  good  and  sufficient 
surety  company  licensed  to  do  busi- 
ness in  this  State,'  making  no  provi- 
sitm  for  substitutes  in  any  form,  or 
for  bonds  with  other  sureties  of  equal 
responsibility.  But  we  know  of  n6 
constitutional  right  which  such  a 
provision  violates.  The  power  to  reg- 
ulate necessarily  implies  the  power  to 
prescribe  the  form  of  regulation,  and 
the  most  that  can  be  successfully  con- 
tended for,  conceding  even  that  it  was 
without  the  power  of  the  legislature 
to  actually  prohibit  this  form  of' traf- 
fic, is  that  the  requirement  be  a  rea- 
sonable one.  It  is  not  shown  that 
there  were  no  such  companies  .author- 
ized to  do  business  in  this  State,  and, 
since  the  legislature  prescribed  this 
form  of  bond,  the  court  must  presume 
that  they  had  knowledge  of  the  sub- 
ject-matter upon  which  it  legislated, 
and  must  presume,  in  consequence, 
that   there   are   such   companies,   and 


that  bonds  are  obtainable  from  them 
without  undue  restrictions  or  unrea^ 
sonable  cost.  We  cannot  therefore 
know  judicially  that  the  requirement 
is  unreasonable."  State  v.  Seattle 
Taxicab  ft  Transfer  Co.,  90  Wash. 
416,  156  Pac.  837. 

48.  Lutz  V.  City  of  New  Orleans, 
235  Fed.  978.  "  Does  the  requirement 
that  the  bond  be  signed  by  a  surety 
company  violate  plaintiffs'  liberty  of 
contract?  Assuredly  not.  It  is  shown 
tJiat  a  number  of  surety  companies 
are  authorized  to  do  business  in  the 
State.  It  is  not,  shown  they  exact 
exorbitant  fees,  or  that  the  plaintiffs 
could  procure  personal  surety  on  a 
better  basis  or  at  all.  The  only  rea- 
son plaintiffs  cannot  procure  the 
surety  bonds  in  compliance  with  the 
ordinance  is  because  they  cannot  de- 
posit cash  or  collateral  .equal  to  the 
amount  of  the  bond.  Personal  surety 
might  make  the  same  requirement. 
In  any  event  the  contrary  is  neither 
alleged  or  proved.  Considering  the 
greater  desirability  of  corporate 
surety  in  any  case,  .a  superiority 
sometimes  recognized  by  the  law  it- 
self, ...  it  can  hardly  be  said 
that  the  provision  that  the  bond  must 
be  signed  by  a  surety  company  is 
more  onerous  than  would  be  a  re- 
quirement of  personal  surety  of  equal 
responsibility."  Lutz  v.  City  of  New 
Orleans,  235  Fed.  978. 
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lease  him  from  the  requirementi*'  But  a  contrary  conclusion  has 
been  reached  as  to  such  a  requireanent,  and  it  has  been  held  in  one 
State  that  a  municipal  ordinance  requiring  the  bond  of  a  jitney 
operator  to  be  signed  by  a  surety  company  is  unreasonable.^  And 
it  has  been  held  proper  to  vest  the  municipal  officials  with  power  to 
require  further  sureties  upon  the  bond,  after  determining  that  the 
existing  ones  are  insufficient.^^ 


Sec.  158.  Bonds  — extent  of  surety's  liability. 

In  an  action  for  injuries  received  by  a  traveler  from  lihe  opera- 
tion of  a  jitney,  the  plaintiff  is  entitled  to  recover  of  the  surety  on 
the  bond  the  same  items  of  damages  as  he  is  entitled  to  receive  from 
the  principal.^^  The  liability  of  the  surety  may  run  to  a  passenger 
in  the  vehicle  as  well  as  to  pedestrians  and  travelers  in  other  ve- 
hicles,^* although  the  amount  of  the  bond  is  regulated  according  to 
the  seating  capacity  of  the  vehicle.^^     The  surety  may  be  liable^ 


49.  JLiitz  V.  City  of  New  Orleans, 
23'5  Fed.  978;  Auto  Transit  Co.  v. 
City  of  Ft.  Worth  (Tex.  Civ.  App.), 
182  S.  W.  685. 

50.  Jitney  Bus  Assoc,  of  Wilkes- 
barre  v.  Wilkesbarre,  256  Pa.  St.  462, 
100  Atl.  954,  wherein  the  court  said: 
"In  the  present  ease  the  bond  re- 
quired is  restricted  to  one  furnished 
by  a  surety  company,  while  the  evi- 
dence shows  that  it  is  difficult  to  pro- 
cure such  a  bond  from  a  surety  com- 
pany. Under  the  circumstances,  we 
think  the  exclusion  of  personal  sure- 
ties is  not  justifiable  or  reasonable. 
The  municipality  is  entitled  to  re- 
quire good  and  sufficient  security,  but 
beyoh^  that  it  should  not  go.  The 
terms  of  the  ordinance  in  this  respect 
would  forbid  the  deposit  of  cash,  or  a 
certified  check,  or  municipal  bonds,  as 
security  by  the  applicant  for  a  per- 
mit, or  the  acceptance  as  sureties  up- 


on his  bond  of  individual  freeholders 
of  unquestioned  financial  responsibil- 
ity. We  know  of  no  other  instance 
in  which,  where  security  is  required 
by  law  to  be  given,  an  attempt  has 
been  made  to  confine  such  security  to 
surety  companies,  to  the  exclusion  of 
solvent  and  responsible  personal  sure- 
ties." 

51.  Commonwealth  v.  Slocum 
(Mass.),  119  N.  E.  687. 

52.  Singer  v.  Martin,  96  Wash.  231, 
164  Pac.  1105. 

Damage  to  property,  as  well  as  per- 
sonal injuries,  may  be  recovered 
against  the  surety.  Gilland  v.  Manu- 
facturer's Casualty  Ins.  Co.  (N.  J.), 
104  Atl.  709. 

53.  City  of  Providence  v.  Paine  (R, 
I.),  103  Atl.  786;  Singer  v.  Martin, 
96  Wash.   231,  164  Pac.  1105. 

54.  City  of  Providence  v.  Paine  (R. 
I.),   103  Atl.   786. 
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although  the  machine  was  operated  at  the  time  in  question,  not 
by  the  jitney  owner,  but  by  a  driver  who  received  a  share  of  the 
proceeds  for  his  compensation.^^  ,  And  the  liability  on  the  bond 
may  survive  the  death  of  the  injured  person  so  that  his  representa- 
tive or  a  member  of  his  family  may  maintain  an  action  thereon.^^ 
It  is  not  necessary,  in  order  to  resort  to  the  Temedy  against  the 
surety,  that  a  judgment  be  first  recovered  against  the  jitney  owner.^'' 
Or  the  person  injured  may  sue  the  surety  on  the  judgment  he  has 
Tecovered  against  the  proprietor.^*  Under  the  regulations  in  some 
States,  the  bond  is  a  continuing  liability  and  each  person  injured 
by  the  operation  of  the  jitney  is  entitled  to  recover  from  the  surety 
up  to  the  full  amoimt  of  the  bond.^^     But,  on  the  other  hand,  it 


55.  McDonald  v.  Lawrence  (Wash.), 
170  Pac.  576. 

56.  Brunei-  v.  Little,  97  Wash.  319, 
166  Pac;   1166. 

57.  City  of  Providence  v.  Paine  (R. 
I.),  103  Atl.  786.'  "There  is  nothing 
in  the  statute  expressly  or  impliedly 
requiring  the  bringing  of  an  action 
against  the  principal  to  determine  his 
liability  before  an  action  is  com- 
menced on  the  bond.  And  there  is 
nothing  in  the  bond  which  makes  the 
sureties  liable  only  in  the  event  that 
the  principal  fails  to  pay.  On  the 
contrary,  their  liability  is  uncondi- 
tional, and,  as  has  already  been 
stated,  they  may  be  proceeded  against 
alone.  It  follows  that  a  person  in- 
jured by  the  negligence  of  a  motor 
bus  licensee  in  the  operation  of  his 
motor  car  has  the  choice  of  proceed- 
ing in  the  recovery  of  damages  in 
whichever  manner  he  considers  will 
be  for  his  advantage,  either  by  bring- 
ing an  action  of  trespass  on  the  case, 
if  the  licensee  be  financially  respon- 
sible, or  an  action  of  debt  on  bond, 
if   he    deem   that   the    more    prudent 


course.     City  of  Providence  v.  Paine 
(E.  I.),  103  Atl.  786. 

58.  Gillard  v.  Manufacturers  Casu- 
alty Ins.   Co.    (N.  J.),  106  Atl.  707. 

59.  Salo  v.  Pacific  Coast  Casualty 
Co.,  95  Wash.  109,  163  Pac.  384, 
Nelson  v.  Pacific  Coast  Casualty  Co., 
96 :  Wash.  43,  164  Pac.  594.  "  Mucli 
discussion  is  found  in  the  briefs  over 
the  question  whether' a  surety  can  be 
held  liable  for  a  greater  amount  than 
the  penalty  named  in  the  bond. 
There  is  a  line  of '  cases  which  hold 
that;    where-   the    action    is    brought 

'  upon  a  covenant  found  in  the  bond, 
and  is  not  brought  for  the  penalty> 
which  at  common  law  would  hftve 
been  an  action  of  debt,  the  recovery 
may  exceed  the  amount  of  the  pen-  ' 
alty.  It  is  unnecessary  to  review 
these  cases,  as  they  are  not  here  ap- 
plicable. In  this  case,  the  action 
against  the  surety  company  is  not 
upon  a  covenant  in  the  bond  other 
than  the  stipulated  penalty.  If  the 
bond  in  this  case  does  not  furnish 
protection  to  each  individual  injured, 
to  the  extent  of  the  penalty  named, 
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has  been  held  that  a  municipality  cannot  require  a  jitney  proprie- 
tor to  furnish  a  bond  which  shall  have  a  continuing  liability  so  as  to 
render  the  surety  liable  for  a  sum  beyond  the  penal  sum  mentioned 
therein.""  If  bonds  in  excess  of  the  amount  actually  required  are 
given  by  the  jitney  proprietor,  a  recovery  may  be  had  thereon  to 
their  full  amount."^ 


Sec.  159.  Bonds  —  liability  for  accident  outside  of  munici- 
pality. 

Under  a  statute  forbidding  the  operation  of  jitneys  within  cer- 
tain cities  unless  the  owner  procures  a  license  and  furnishes  a 
bond,  it  has  been  held  that  the  surety  is  not  liable  for  injuries 
occurring  outside  of  the  territorial  limits  of  a  city."^ 


then  the  judgment  should  be  re- 
versed. On  the  other  hand,  if  it  was 
the  intention  of  the  statute,  under 
which  the  bond  is  given,  to  furnish 
protection  to  each  individual  injured, 
to  the  extent  of  the  penalty  named  in 
the  bond,  then  the  judgment  should 
be  affirmed.  In  a  statutory  bond,  in 
order  to  determine  the  extent  of  the 
liability,  the  provisions  of  the  act 
under  which  the  bond  is  given  are 
read .  into,  and  become  a  part  of,  such;  i 
bond."  Salo  v.  Pacific  Goa;st  Casualty 
Co.,  95  Wash.   109,  163  Pao.  384. 

60. '  Jitney  Bus  Assoc,  of  Wilkes- 
barre  v.  Wilkesbarre,  356  Pa.  St.  463, 
100  Atl.   954.  ^     ■ 

61.  Western  Indemnity  Co.  v.  Mur- 
ray  (Tex.  Civ.  App.),  308  S.  W.  696. 

62.  Bartlett  v.  Lanphier,  94  Wash. 
354,  163  P.ac.  533,  wherein  it  was 
said:  "If  one  reads  these  sections 
without  having  in  mind  the  dominant 
purpose  of  the  act,  which  manifestly 
is  to  prevent  the  operation  of  motor 
vehicles   by    carrying   passengers    for 


hire  in  cities  of  the  first  class  with- 
out a  permit  so  to  do,  and  to  secure 
compensation  to  those  negligently  in- 
jured by  such  operation  in  cities  of 
the  first  class,  there  will  be  suggested 
to  the  mind  of  the  reader  many  un- 
certainties and  much  ambiguity  in 
the  meaning  of  the  language  used; 
but,  having  this  evident  domin,ant  pur- 
pose of  the  act  in  view,  we  think  it 
must  be  held  that  no  permit  for  so 
operating  motor  vehicles  outside  the 
corporate  limts  of  cities  of  the  first 
class  is  required  and  that  the  bond 
required  as  a  condition  precedent  to 
the  issuance  of  such  permit  is  not  to 
secure  compensation  for  injuries  other 
than  such  as  occur  within  the  cor- 
porate limits  of  such  cities.  In  other 
words,  that  neither  the  permit  nor 
the  bond  has  anything  to  do  with  the 
operation  of  motor  vehicles  outside 
the  corporate  limits  of  such  cities." 
See  also  Bogdan  v.  Pappas,  95  Wash. 
.379.  164  Pac.  308. 
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Sec.  160.  Hack  stands  —  in  general. 

It  is  within  the  power  of  municipal  corporations  to  regulate 
the  places  where  taxicabs,  motor  hacks  and  similar  vehicles  shall 
stand  when  not  in  employment.^^  Outside  of  the  nature  of  such 
vehicles  as  common  carriers  which  justifies  their  regulation,  a  city 
has  power  to  make  reasonable  regulations  to  avoid  the  obstruction 
of  the  streets.**  As  a  general  proposition,  it  may  select  certain 
places  for  stands  and  adopt  a  form  of  license  to  use  such  places, 
and  it  may  thereafter  revoke  such  licenses  and  make  other  provi- 
sions with  regard  to  the  hack  stands."^ 

Sec.  161.  Hack  stands  —  sight-seeing  automobiles. 

In  Neiu  York  it  is  decided  that  as  a  general  proposition,  an 
owner  or  tenant  of  premises  abutting  on  a  public  street  in  the  city 
of  New  York  cannot  use  the  street  for  private  gain,  as  the  streets 
are  for  the  use  of  the  public,  subject  to  such  regulations '  as  the 
legislature  may  adopt  or  may  empower  the  municipality  to  make.''* 
So,  it  has  been  held  that  the  lease  of  a  store  under  a  hotel  carries 
with  it  thq  easements  of  light,  air  and  access  through  the  public 
street  in  front  of  the  premises,  but  does  not  include  the  right  to 
grant  a  privilege  of  maintaining  a  sightseeing  automobile  at  the 

63-.  Sanders     v.     City     of     Atlanta  w^y  it  is  guilty  of  a  public  nuisance, 

(Ga.),  95  S.  E.  695;  Pugh  v.  City  of  but   no   action   to   abate   it  exists   in 

Des  Moines,  176  Iowa,  593,  156  N.  W.  favor  of  a  private  suitor  in  the  ab- 

892;     Swann    v.    City    of    Baltimore  sence   of   some   showing  of  injury   or 

(Md.),  103  Atl.  441;  Yellow  Taxicab  damage  peculiar  to  him.     Hefferon  v. 

Co.  V.  Gaynor.  82  Misc.  94,  143  N.  Y.  New   York    Taxicab    Co.,    146    N.    Y. 

Suppl.   279,   affirmed    on   opinion   be-  App.  Div.  311,  130  N.  Y.  Suppl.  710. 

low,  1S9  App.  Div.  893.  65.  Yellow  Taxicab  Co.  v.  Gaynor, 

64.  Sanders     v.     City     of     Atlanta  83   Misc.   94,   143   N.   Y.   Suppl.   279, 

(6a.),  95  S.  E.  695;  Pugh  v.  City  of  affirmed  on  opi^nion  below,   159   App. 

Des  Moines,  176  Iowa,  593;  156  N.  W.  Div.  893.     - 

892.  66.  United    States    Restaurant    Co. 

Standing   taxicab  as  nuisance.— If  v.  Schulte,  67  Misc.   (N.  Y.)   633,  124 

a  taxicab  company  unreasonably  and  ?r.  Y.  Suppl.  835. 
unlawfully    obstructs   a   public   high- 
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curb.  Although,  by  reason  of  a  prior  license  given  by  the  land- 
loi*d  who  owns  a  hotel  to  a  taxicab  company  to  maintain  a  cab 
stand  in  front  of  said  premises  and  a  municipal  license  granted  in 
conformity  therewith,  if  the  use  of  the  street  by  a  sightseeing  au- 
tomobile is  interfered  with,  the  tenant  of  the  stoi^e  cannot  be  held 
thereby  to  suffer  a  partial  eviction.  Such  a  stand  is  an  incident  to 
the  use  of  the  premises  as  a  hotel,  but  a  sightseeing  automobile  is 
not  incidental  to  the  use  of  the  store.^' 

Sec.  162.  Hack  stands  —  taxicab  service  for  hotel. 

Although  a  hotel  proprietor  may  have  no  right  to  rent  an  au- 
tomobile kept  standing  in  front  of  his  hotel  except  to  his  gueats, 
he  is  not  to  be  convicted  of  unnecessarily  obstructing  the  streets  be- 
cause a  machine  happened  to  be  rented  to  one  coming  into  the  hotel 
who  proved  not  to  be  a  guest,  where  there  is  no  evidence  that  the 
machine  delayed  or  hindered  traffic  along  the  streets.®*  It  has  been 
held  that  an  agreement  by  a  hotel  company  purporting  to  "  lease  " 
the  privilege  of  taxicab  service  for  the  hotel  for  a  specified  sum  is 
not  a  lease,  but  a  license,  and,  where  such  license  is  not  eixelusive 
and  it  is  not  shown  that  irreparable  damage  will  ensue  from  a 
breach  thereof,  and  the  license  has  been  surrendered  by  one  of 
the  licensees,  the  plaintiff's  partner,  his  suit  for  an  injunction  re- 
straining the  hotel  from  granting  a  like  license  to  other  parties 
does  not  lie,  for  if  there  was  any  oreach  of  the  agreement  the  remedy 
at  law  is  adequate.®' 

Sec.  163.  Hack  stands  —  soliciting  passengers. 

A  municipal  ordinance  may  forbid  the  operators  of  taxi  cabs  from 
soliciting  customers  or  passengers  for  hire  upon  railroad  premises 
or  docks  of  transportation  companies,  or  other  places.  Or  it  may 
be  required  that  no  person  shall  solicit  passengers  for  a  public 

67.  United    States   Reataurant   Co.      lumbia,  35  App.  D.  C.  179. 

V.  Schulte,  67  Misc.   (N.  Y.)   633,  134  69.  Lynch    v.    Murphy    Hotel    Co., 

N.  Y.  Suppl.  835  130  N.  Y.  App.  Div.  691,  115  N.  Y. 

68.  Gassenheimer  v.  Districc  of  Co-      Suppl.   465. 
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tack  upon  the  streets  except  the  driver  when  sitting  on  the  box  of 
his  vehicle.™  It  is  the  intent  of  such  a  regulation  to  protect  the 
traveling  public  from  annoyance  by  drivers  of  taxicabs,  and  to 
prevent  such  drivers  from  annoying  prospective  passengers.'^  Such 
a  regulation  does  not  necessarily  prohibit  drivers  from  standing 
their  vehicles  at  such  places  when  they  are  not  soliciting  patron- 
age.'^ It  may,  therefore,  be  importaut  to  determine  the  exact 
meaning  of  the  term  "  soliciting."  In  one  case,  a  charge  was  sus- 
tained which  defined  "  soliciting  "  as  follows :  "  '  Soliciting  '  with- 
in the  meaning  of  said  ordinances,  is  to  ask  for  and  to  seek,  to 
obtain  the  right  and  privilege  of  passengers  to  transfer  such  pas- 
sengers or  their  baggage  for  hire  by  actual  persuasion  or  persistent 
entreaty,  and  that  the  presence  of  any  of  the  plaintiff's  o;fficers, 
agents,  servants,  or  employees,  either  in  or  not  in  uniform  of 
the  plaintiff,  along,  or  accompanied  by  any  vehicle  of  the  plain- 
tiff, with  or  without  its  name  thereon,  is  not '  soliciting  '  within  the 
meaning  of  said  ordinance."  '^ 


70.  Yell(5w  Taxipab  Co.  v.  Gaynor, 
82  Misc.  94,  143  N.  Y.  Suppl.  279, 
affirmed  on  opinion  below,  159  App. 
Div.  893. 

71.  Seattle  Taxieab  &  Tr.  Co.  v. 
Seattle,  86  Wash.  594,  150  Pac.  1134. 

72.  Seattle  Taxicab  &  Tr.  Co.  v. 
Seattle,  86  Wash.  594,  150  Pac.  1134. 

73  Seattle  Taxical)  &  Tr.  Co.  v. 
Seattle,  86  Wash.  594,  150  Pac.  1134, 
wherein  it  was  said:  "  We  think  no 
valid  objection  can  be  made  to  this 
definition  of  the  word  '  soliciting,'  as 
the  same  is  used  in  the  ordinance  in 
question.  As  stated  above,  the  pur- 
pose of  this  ordinance  was  to  protect 
travelers  so  that  they  might  not  be 
subjected  to  inconvenience  or  annoy- 
ance, and  the  words  '  soliciting  cus- 
tomers or  passengers  for  hire'  mean 
that  drivers,  when  asking  persons  to 
become  patrons  of  their  cabs,  shall 
be  at  a  certain  place  or  places.     The 


mere  fact  tliat  the  driver  of  a  cab 
was  standing  upon  the  street,  mute, 
with  liis  cab,  could  not  be  construed 
as  soliciting,  under  the  terms  of  the 
ordinance.  The  city  plainly  did  not 
intend  that,  if  a  taxicab  driver  was 
sitting  upon  the  seat  of  his  cab  at 
some,  other  placfe  in  the  city,  saying 
nothing,  he  vvould  be  subject  tcj  arrest 
because  he  was  without  the  places 
named  in  the  ordinance.  The  police 
officers  of  the  city  of  Seattle,  prior  to 
the  bringing  of  this  action,  had  con- 
strued the  ordinance  to  prohibit  taxi- 
cab  drivers  "from  being  at  any  other 
place  than  the  places  mentioned  in 
the  ordinance,  whether  they  were  ac- 
tively soliciting  or  not.  The  fact  that 
the  driver  wore  a  cap  or  uniform,  or 
upOn  his  cab  was  a  designation  of  tlie 
fact  that  the  cab  was  for  hire,  was 
eonstnied  by  the  police  officers  as  an 
act    of    scilicitation,    for    which     the 
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Sec.  164.  Routes  and  schedules. 

The  fixing  of  routes  aad  schedules  for  jitneys  is  an  appropriate 
exercise  of  the  regulatory  power  of  States  and  municipalities.'* 
A  jitney  regulation  may  properly  require  the  proprietor  to  main- 
tain a  regular  schedule  of  his  trips  for  certain  hours.'^  And  a 
jitney  owner  may  be  required  to  operate  over  a  designated  route 
and  no  other,  and  on  a  fixed  schedule  without  repetition  in  whole 
or  in  part  of  the  scheduled  trips,  and  that  the  machines  shall  be 
operated  a  certain  number  of  hours  during  each  day.''^  And  it 
may  also  be  required  that  the  jitney  shall  not  stop  to  accept  or  dis- 
charge passengers  in  congested  parts  of  the  city  at  points  other 
,than  near  the  middle  of  blocks." 

Sec.  165.  Punishing  passenger  for  failure  to  pay  fare. 

'  A  municipal  ordinance  making  it  a  misdemeanor  to  ride  in  a 
vehicle  used  for  hire  and  to  refuse  to  pay  the  fare  therefor,  is  con- 
trary to  a  constitutional  provision  forbidding  imprisonment  for 
debt".'* 


driver  was  arrested.  It  was  to  pre- 
A'ent  this  that  the  action  was  brought. 
We  think  the  court  very  properly  de- 
fined wliat,  constituted  '  soliciting.' 
within  the  meaning  of  the  ordinance." 
Solicitation. — Solicitation  of  patron- 
age in  order  to  give  a  vehicle  a  pub- 
lie  character,  may  be  practiced  by 
other  means  than  voice.  Any  acts 
or  conduct  iiitended  and  caiculated  to 
invite  the  patronage  of  intending  pas- 
sengers amounts  to  solicitation.  State 
V.  Shiffnn    (Conn.).   103  Atl.  899. 

74.  Hutson  v.  Des  Moines,  176 
Iowa,   4&5,   156  N.   W.    883. 

75.  Ew  parte  Lee,  28  Cal.  App.  719, 
153  Pac.  992^  Ex  parte  Dickey;  76  W  . 
Va.  576,  85  S.  E.  781 ;  Booth  v.  Dallas 
(Tex.  Civ.  App.),  179  S.  W,  301. 

76.  Hutson     v.     Des     Moines,     176 


Iowa,  455.  156  X.  VV.  883;  Common- 
wealth V.  Slocum  (Mass.),  119  N.  E. 
687;  West  v.  Asbury  Park  (N.  J.), 
99  Atl.  190;  Booth  v.  Dallas  (Tex. 
Civ.  App.),  179  S.  W.  301;  Allen  v. 
City  of  Bellingham,  95  Wash.  12,  163 
Pac   18. 

77.,  West  v.  Aslmry  Park  (N.  J.), 
99  Atl.  190;  Allen  \.  City  of  Belling- 
ham, 95   Wash.   12,   163  Pad  18. 

78.  Kansas  City  v.  PengilleVj  269 
Mo.  59,  189  :  S. ,  W.  380.  wherein  it 
was  said :  "  It  is  urged  the  fact  the 
taxicab  company  was  a  common  car- 
rier ought  to  induce  a  different  con'^ 
elusion.  There  is  no  direct  proof  sup- 
porting the  fact  assumed.  The  taxi- 
cab  company  is  in  no  wise  at  tlie 
mercy  of  its  patrons.  It  may  require 
payment  in  advance  if  it  so  desires, 
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Sec.  166.  Taximeters. 

For  some  time  there  have  been  in  operation  public  vehicles  with 
instruments  called  "  taximeters  "  attached,  that  compute  the  fare 
to  be  paid  by  those  carried  according  to  the  distance  traveled  and 
the  time  for  which  the  vehicle  is  engaged.  Presumably  these  in- 
struments are  fairly  accurate,  although  there  is  no  safeguard 
against  "  short  measure  "  other  than  that  which  may  be  found  in 
the  criminal  statutes.  A  taximeter  may  be  too  fast  or  too  slow. 
By  municipal  ordinances  in  some  cities  the  matter  of  taximeters 
is  regulated,  provisions  being  made  as  to  the  appointment  of  in- 
spectors to  test  and  inspect  them,  as  to  sealing  up  the  case  contain- 
ing the  working  parts  of  the  taximeter,  as  to  a  certificate  of  inspec- 
tion as  prerequisite  to  a  license,  as  to  a  record  being  kept  of  the 
owner  of  the  vehicle,  and  of  the  description  of  the  taximeter  and 
the  vehicle,  and  also  numerous  other  details. 

In  regulating  taxicabs  and  public  hacks,  it  has  been  held  that  a 
municipal  corporation  may  require  the  installation  of  correct  taxi- 
meters and  may  impose  a  punishment  for  a  failure  to  obey  the 
regulation."  The  purpose  of  such'  a  requirement  is  to  enable  the 
passenger  to  determine  the  distance  traveled  and  the  rate  of  fare 
due  therefor.'"     And  a  municipality  may  make  a  distinction  be- 

and  thus  protect  itseli.     Kegulations  82  Misc.  (N.  Y.)  94,  143  N.  Y.  Suppl. 

may  be  imposed  upon  patrons  of  car-  279,   affirmed   on   opinion   below,    159 

riers   and   fines  may  be   assessed   for  N.  Y.  App.  Uiv.  893.     "The  require- 

their  violation,  but  such  regulations  ment  that  meters  shall  bte  used   has 

must  accord  with  applicable  constitu-  been  shown  by  experience  to  be  essen- 

tional  provisions.     Further,  the  ordi-  tial  in  order  to  check  the  frauds  which 

nance  is  not  limited  to  common  car-  might  easily  be  perpetrated*  upon  pas- 

riers,   but   applies,   by    its   terms,    to  sengers.      The    commissioner    of    ac- 

every  horse-drawn  or  power -propelled  counts  of,  the  city 'of  New  York  and 

vehicle   hired,  for   the   conveyance   of  the     commission     appointed     by     the 

goods  or  passengers.     Again,  it  is  not  mayor  of  the  city  to  investigate  this 

confined  to  licensed  vehicles.'  whole   subject   of   taxicab   regulation 

79.  Yellow  Taxicab  Co.  v.  Gaynor,  have  both  reported  that  such  frauds 
82  Misc.  (N.  Y.)  94,  143  N.  Y.  Suppl.  have  been  commonly  committed.  The 
279,  affirmed  on  opinion  below,  159  requirement  that  meters  shall  be  used 
App.  Div.   893.  is   not   only  necessary   if   the   frauds 

80.  Yellow  Taxicab  Co.  v.  Gaynor,  heretofore    practiced    are    to   be.  pre- 
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tweem  classes  of  vehicles  on  which  taximeters  are  necessary.  Thus, 
it  inay  impose  the  requirement  as  to  motor-driven  vehicles  designed 
to  carry  not  more  than  four  persons,  while  the  same  requirement 
is  not  inade  as  to  vehicles  having  a  larger  carrying  capacity.'^ 

Sec.  167.  Rate  of  fare. 

The  common  law  duty  is  imposed  on  all  carriers  of  passengers 
for  Jiire  to  charge  for  the  service  not  more  than  a  "reasonable" 
rate.  Within  reiasonable  limitations  a  municipal  corporation  gen- 
erally has  the  power  to  fix  the  rates  of  fare  which  shall  be  charged 
within  its  limits  for  the  carriage:  of  passengers  for  hire  in  motor 
vehicles.*^  And  when  such  a  regulation  is  enacted,  the  common  law 
right  of  the  vehicle  owner,  is  abridged  go  that,  while  tlie  rate  must 
still  not,|8:j£ceed  a  reasona]>le  limit,  it  must  also  , not  exceed  the 


vented,  but  is  obviously  so  just  and 
reasonably  a  regulation  as  not  to  jus- 
tify further  discussion."  Yellow  Taxi- 
cab  Co.  V.  Gaynor,  83  Misc.  94y  143 
N.  Yj  Suppl.  STQj.affifoied  on  opinion 
below,  159  N.  Y.  App.  Div.  893. 

81.  Yellow  Taxicab  Co.  v.  Gaynor, 
83  Misc.  94,  143  N.  Y.  Suppl.  279, 
wherein  it  was  said :  "  The  purpose 
of  a  ■taximeter  is  to  enable  tbe  occu- 
pant of  the  cab  to  determine  the  dis- 
stance  traveled  and  the  rates  of  fare 
the/refor.  It  is  a  matter  of  common 
knowledge  that  the  distance  traveled 
is  more  easily  ascertainable,  in  the 
case  of  horse-drawn  that  in  the  case 
of  motor-driven  vehicles.  The  fact 
that  motor-driven  -vehicles  designed  to 
''carry  not  more  than  four  persons  are 
required  to  have  taximeters,  while  the 
same  requirement  is  not  made  as  tcj 
motor-driven  vehicles  of  greater  carry- 
ing capacity,  cannot' be  said  to  be  un- 
reasonably discrimina/tory.  The 
smaller  cabs  designed  to  carry  a  few 


persons  are  more  generally  engaged' 
in  transit  business,  while  touring  cars 
and  sight-seeing  veliicles  designed  to 
carry  a  larger  number  of  persons  are 
more  generally  eraployed  to  travel  a 
fixed  route  between  .known  points  oi" 
are  employed  for  a  definite  time  at 
an  .agreed  rate.  In  determining 
whether  or  not  a  provision  of  an  or- 
dinance is  discriminatory,  it  is  al- 
ways to  be  borne  in  mind  that  regula- 
tions which  are  designed  to  promote 
public  convenience' are  not  to  be  con- 
demned, and  whether  or  not  such  reg- 
ulations are  adapted  to  this  end  rests 
largely  within  the  discretion  of  the 
governing  body  of  the  city." 

82.  Commonwealth  v.  Slocum 
(Mass.),  119  N.  E.  687;  Fonsler  v. 
Atlantic  City,  70  N.  J.  Law,  125,  56 
Atl.  119;  Yellow  Taxicab  Co.  v.  Gay- 
nor, 82  Misc.  (N.  Y.)  94,  143  N.  Y. 
Suppl.  279,  affirmed  on  opinion  be- 
low, 159  App.  Div.  893;  Ex  parte- 
Dickey.  76  W.  Va.  576,  85  S.  E.  781. 
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specified  rat».  It  may  be  that  a  regulation  which  made  the  rate  so 
low  that  it  was  impossible  to  operate  motor  vehicles  under  them  at  a 
profit  would  be  unreasonable  and  ineffeotiVe,  but  the  burden  is 
upon  the  person  attacking  the  ordinance  to  show  the  unreasonable- 
ness of  the  rate  permitted.*^  It  is  not  necessarily  objectionable 
for  an  ordinance  to  fix  a  lower  rate  of  fare  for  passengers  in  motor- 
driven  .vehicles  than  for  those  in  horse-drawn  carriages.** 


Sec.  168.  Miscellaneous  regulatory  matters. 

Various  regulations  not  specifically  discussed  in  the  foregoing 
paragraphs  have  been  imposed  on  the  operation  of  jitneys  and  other 
vehicles  used  for  hire  and  have  been  sustained  by  the  courts.  Thus, 
it  is  proper  to  require  a  licensed  vehicle  to  carry  all  persons  apply- 
ing for  passage  and  tendering  the  legal  fare.'^  A  tax  of  five  per 
cent,  of  the  gross  receipts  may  be  imposed  on  jitney  owners  in 
some  jurisdictions.'^  And  a  regulation  which  provides  for  a  con- 
venient notification  to  intending  passengers  whether  the  vehicle 
is  in  use,  is  not  unreasonable.*'  So,  too,  it  may  be  unlawful  for 
the  operator  to  allow  any  one  to  ride  on  the  same  seat  with  him.** 
Or  passengers  may  be  prohibited  from  riding  on  the  doors  of  motor 
buses.*'  And  a  jitney  operator  may  be  forbidden  to  carry  pas- 
sengers beyond  the  seating  capacity  of  the  machine,  and  to  main- 
tain a  light  in  the  tonneau  during  the  hours  of  darkness.*"     The 

83.  Yellow  Taxicab  Co.  v.  Gaynor,  87.  Fonsler  v.  Atlantic  City,  70  N. 
82  Misc.  (N.  Y.)  94,  143  N.  Y.  Suppl.       J.  Law,  125,  56  Atl.  119. 

279,   affirmed   on   opinion   below,    159  88.  Yellow  Taxicab  Co.  v.  Gaynor, 

App.  Div.  893.  83  Misc.   (N.  Y.)  94,  143  N.  Y.  Suppl. 

84.  Yellow  Taxicab  Co.  v.  Gaynor,  279,  affirmed  on  opinion  below,  159 
82  Misc.  (N.  Y.)  94,  143  N.  Y.  Suppl.  N.  Y.  App.  Div.  893. 

279,   affirmed   on   opinion   below,    159  89.  City  of  Dallas  v.  Gill  (Tex.  Civ. 

App.   Div.    893.  App.),  199  S.  W.  ll44. 

85.  Fonsler  v.  Atlantic  City,  70'  N.  90.  Hutson  v.  Des  Moines,  176 
J.  Law,  125,  56  Atl.  119;  West  v.  Iowa,  455,  156  N.  W.  883;  Common- 
Asbury  Park   (N.  J.),  99  Atl.  190.  wealth  v.  Slocum   (Mass.),  119  N.  E. 

■  86.  West  v.  Asbury  Park    (N.  J.).       687;   West  v;  Asbury  Park    (N.   J.). 
99  Atl.  190.  99  Atl.   190;    Booth   v.   Dallas    (Tex. 
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proprietor  of  a  jitney  route  may  be  required  to  submifrhis  maehines 
once  each  week  for  the  inspection  of  a  municipal  official.'^  The 
use  of  trailers, ^^  dangerous  speed,'^  or  the  passage  of  a  railway 
crossing  without  stopping/*  may  be  forbidden.  The  jitney  owner 
may  be  required  to  display  his  license,  a  number  plate  issued  by 
the  municipality,  or  a  sign  with  information  concerning  its  route, 
schedules,  and  other  matters.^"  He  may  be  required  to  execute  a 
power  of  attorney  authorizing  one  to  acknowledge  service  of  process 
in  actions  against  him.""  A  municipality  may  impose  a  penalty  on 
the  jitney  owner  for  a  violation  of  the  regulations." 

Sec.  169.  Liability  for  injury  to  passenger —  in  general. 

Common  carriers  of  passengers,  among  which  are  to  be  classed 
jitneys,  taxicabs,  and  other  motor  vehicles  carrying  passengers  for 
hire,  are  bound  to  exercise  a  high  degree  of  care  for  the  safety  of 
their'^  passengers.^*  In  this  respect,  their  legal  situation  may  be 
different  from  that  of  other  vehicular  travelers,  who  are  required 

Civ.  App.),  179  S.  W.  301;  Allen  v.  97.  Hutson     v.     Des     Moines,     176 

City  of  Bellingham,  95  Wash.  13,  163  Iowa,  455,  156  N.  W.   883. 

Pae.  18.  98.  Todd  v.  Chicago  City  Ry.   Co., 

91.  Booth  V.  Dallas  (Tex.  Civ.  197  111.  App.  544;  Boland  v.  Gay,  201 
App.),  179  S.  W.  301.  111.  App.  359;  Carlton  v.  Boudar,  118 

92.  Hutson'  V.  Des  Moines,  176  Va.  531,  88  S.  E.  174;  Singer  v.  Mar- 
Iowa,  455,  156  N.  W.  883.  tin,    96    Wash.    231,    164    Pac.    1105 ; 

93.  West  V.  Asbury  Park  (N.  J.),  McDorman  v.  Dunn  (Wash.),  173 
99  Atl,  190.  Pac.    344.      "Appellant   Martin   as   a 

94.  Hutson.  v.  Des  Moines,  176  common  carrier  owed  to  respondent 
Iowa,  455,  156  N.  W.  883.  as  his  passenger  the  duty  of  exercis- 

95.  Hutson  v.  Des  Moines,  176  ing  the  highest  degree  of  care  com- 
lowa,  455,  156  N.  W.  883;  Common-  patible  with  the  practical  op^ation 
wealth  v.  Slocum  (Mass.),  119  N.  E.  of  the  ear.  That  duty  would  not  be 
687;  West  v.  Asbury  Park  (N.  J.),  met  as  a  matter  of  law  by  a  mere 
99  Atl.  190;  Allen  v.  City  of  Belling-  observance  of  the  law  of  the  road, 
ham,  95  Wfish.  13,  163  Pac.  18.  His  negligence,  if  any,  as  between  him 

96.  West  V.  Asbury  Park   (N.  J.),  and  his  passenger,  is  to  be  measured 
99    Atl.    190.      See    also    Gillard    v.  by  his  duty  as  a  common  carrier,  not . 
Manufacturer's  Casualty  Ins.  Co.   (N.  by    his   duty   to   other    users    of   th? 
J.),  106  Atl.  707.  highway."       Singer     v.     Martin,     96 

Wash.   231,   164  Pac.   1105. 
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to  exercise  merely  ordinary  care  under  the  circumstances.^'  If, 
by  reason  of  their  failure  to  perform  this  duty,  a  passenger  receives 
an  injuiy,  the  carrier  may  be  liable.^  Where  a  collision  occurs 
by  reason  of  the  concurring  negligence  of  the  operator  and  the 
driveir  of  another  vehicle  on  the  highwaj',  a  passenger  who  is  there- 
by injured  may  maintain  an  action  against  both  drivers  jointly.^ 


Instructio'ns. — In  an  action  for  per- 
sonal injuries  sustained  by  a  passen- 
ger riding  in  a  taxicab,  an  instruction 
that  "  common  carriers  of  persons  for 
hire  are  required  to  do  all  that  human 
care,  vigilance  and  foresight  can  rea- 
sonably do,  consistent  with  the  char- 
acter and  mode  of  conveyance  adopted 
and  the  practical  prosecution  of  the 
business,  to  prevent  accidents  to  pas- 
sengers while  being  carried  by  them.' 
held  to  state  the  correct  rule,  as  to 
the  liability  of  a  carrier  of  passengers 
by  taxicab.  Boland  v.  Gay,  201  111. 
App.  359. 

Sightseeing  automobiles  are  re- 
garded as  common  carriers  and  owe 
to  the  public  the  same  degree  of  care 
to  transport  them  in  safety  as  other 
common  carriers  of  passengers  owe. 
McFadden  v.  Metropolitan  St.  Ryi  Co., 
161  Mo.  App.  552,  144  S.  W.   168. 

Between  chauffeur  and  railroad 
company. —  While,  as  between  the 
chauffeur  of  a  taxicab  and  a  passen- 
ger therein,  the  chauffeur  is  required 
to  exercise  a  high  degree  of  care,  no 
such  degree  of  care  is  required  as  be- 
tween the  chauffeur  and  a  railroad 
company  in  an  action  for  injuries  re- 
ceived by  the  chauffeur  at  a  grade 
crossing.  Southern  Ry.  Co.  v. 
Vaughn's  Adm'r,  118  Va.  693,  88  S.  E. 
»05,  L.  R.  A.'  1916  E.  1222. 

99.  Section  277. 

l.IUinois. —  Johnson  v.  Coey,  837 
III.    88,    86   N.   E.   678;    Swancutt  T. 


Trout  Auto  Livery  Co.,  176  111.  App. 
606;  Todd  v.  Chicago.  City  Ky.  Co., 
197  111.  App.  544;  Dunne  v.  Boland, 
199  111.  App.  308. 

Kansas. —  Bean-Hogan  v.  Kloehr, 
175   Pac.   976. 

Kentucky.— See  Denker  Transfer 
Co.  V.  Pugh,  162  Ky.  818,  173  S.  W. 
139. 

Wew  York. — Piper  v.  New  'York 
State  Rys.,  185  N.  y.  App.  Div.  184, 
173  N.  Y.  Suppl.  838. 

Texas. — Routledge  v.  Rambler  Auto 
Co.    (Civ.  App.),   95   S.  W.   749. 

Vermont. —See  Qesmarchier  v. 
Frost,  99  Atl.   783. 

Virginia. —  Carlton  v.  Boudar,  118 
Va.  531,. 88  S.  E.  174. 

Washington.-r-Bogda.n'  v.  Fappas,  95 
Wash.  579,  164  Pac.  208. 

Wisconsin.- — Hannon  v.  Van  Dycke 
Co.,  154  Wis.  454,  143  N.  W.  150. 

Route. — A  taxicab  driver  may  be 
guilty  of  negligence  in  taking  a,  dan- 
gerous route  to  go  to  the  passenger's 
destination  instead  of  following  a 
safer  course.  Hathaway  v.  Coleman 
(Cal.  App.),  169  Pac.  414. 

2.  Cairns  v.  Pittsburgh,  etc.,  Ry. 
Co.,  66  Pitts.  Leg.  Journ.  (Pa.)  817; 
Carlton  v.  Boudar,  118  Va.  521,  88 
S.  E.  174;  McDorman  v.  Dunn 
(Wash.),  172  Pac.  244.  "We  are  of 
opinion  that  the  plaintiffs  in  error 
were  jointly  and  severally  liable;  that 
their  negligence  concurred  and  pro- 
duced a  single  indivisible  result,  and 
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And  this  is  true  although  the  high  degree  of  care  required  of  the 
carrier  of  passengers  is  different  from  that  required  of  the  one 
driving  the  other  vehicle.^  So,  in  the  case  of  a  collision  between  a 
street  car  and  a  taxicab,  a  passenger  in  the  taxicab  may  join  as  de- 
fendants both  the  operator  of  the  taxicab  and  the  street  railway 
company ;  and  if  he  shows  negligence  on  the  part  both  of  the  motpr- 
man  and  the, taxi  driver,  he  may  recover  against  both.* 

Sec.  170.  Liability  for  injury  to  passenger  —  assault  on 
passenger. 

A  taxicab  passenger  is  entitled  to  proper  and  decorous  treatment 
from  the  carrier  and  his  servants  during  the  course  of  transporta- 
tion, and  this  involves  aii  assurance  that  tbe  servant  in.  charge  of 
tie  conveyance  will  neither  assault  nor  insult  him.^ 

Sec.  171.  Liabilty  for  conduct  of  driver. 

One  who  rides  in  a  jitney  or  taxicab  as  a  passenger  is  not  gen- 
erally liable  for  the  negligent  acts  of  the  chauffeur  causing  injury 
to  a  third  pergon.^    The  chauffeur  is  tbe  servant  of  the  proprietor 

they  were  properly  joined  as  defend-  destination,    if    he    properly    deports 

ants,  although  there  was  no  common  himself,  but  to  discharge  him  on  ar- 

duty,   common   design,   or   concert  of  rival   free  from   assault  on  the   part 

action    between    them.''      Carlton    v.  of  its  servants;  that  is,  in  the  proper 

Boudar,  118  Va.  531,  88  S.  E.  174.  manner.      The   mere   stepping   of   tlie 

3.  Carlton  v.  Boudar,  118  Va.  5S1,  passenger  from  the  vehicle  into  the 
88  S.  E.  174.              ^  street  at  the  end  of  his  journey  is  not 

4.  Shields  v.  F.  Johnson  &  Son  Co.,  enough  to  acquit  this  obligation,  for 
133  La.  773,  61  So.  787.'  the  passenger  is  to  be  discharged  <ind 

5.  Fornoff  v.  Columbia  Taxicab  Co.,  protected  from  assault  by  the  ser- 
179  Mo.  App.  620,  162  S.  W.  699,  rants  -while  being  discharged' by  the 
wherein  the  court  said :  "  When  the  carrier.  Even  though  the  journey 
relation  of  passenger  and  carrier  is  was  ended,  plaintiff  was  not  dis- 
established, the  passenger  surrenders  charged  by  the  carrier  at  the  time  the- 
himaelf  into  the  care  and  custody  of  assault  Was  made  upon  him." 

thi.1  carrier!     This  implies  an  obliga-  6.  Little  v.  Hackett,  116  tJ.  S.  366, 

tion  on  the  part  of  the  carrier,  hot      29  L.  Ed.  652,  6  Sup.  Ct.  391;  Dris- 
oiily    to   transport    the    passenger    to       coll  v.  Towle,  181  Mass.  416,  63  N.  E^ 
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of  the  machine,  not  of  the  passenger,  and  the  general  rule  is  that 
the  proprietor  alone  is  responsible  for  his  carelessness.''  One  who 
hires  a  public  hack  and  gives  the  driver  instructions  where  to  go, 
but  exercises  no  other  control  over  the  conduct  of  the  driver,' is  not 
responsible  for  the  driver's  negligence.*  There  may  be  exceptions 
to  the  general  rule,  as  when  the  passenger  interferes  with  the  opera- 
tion of  the  machine.  Thus,  if  the  chauffeur  exceeds  the  ispeed 
limit  at  the  request  of  the  passenger,  the  latter  may  be  liable  for 
criminal  prosecution.'  And  a  passenger  may  be  liable  where  he 
participates  in  or  sanctions  the  negligence  of  the  driver ;  but  such 
a  situation  is  not  shown  merely  by  evidence  that  the  passenger  at 
one  time  told  the  chauffeur  to  "'be  careful."  ^'*  Eesponsibility  is 
charged  against  the  proprietor  of  a  jitney  route  or  taxicab,  although 
the  driver  receives  for  his  compensation  a  percentage  of  the  pro- 
ceeds earned  by  the  vehicle.^^  And  the  fact  that  the  driver  hires 
the  car  at  a  prescribed  rate  per  diem,  does  not  relieve  the  owner 
from  responsibility  for  the  acts  of  the  driver.^^  Public  policy 
forbids  the  jitney  proprietor  to  niake  a  contract  with  his  drivers 
so  as  to  relieve  him  from  responsibility  for  their  negligent  condtict. 
Eut,'  when  a  jitney  driver  is  directed  to  adhore  to  a  certain  route 
but  he  deviates  therefrom  to  a  street  where  the  license  does  not 
authorize  the  operation  of  the  jitney,  he  is  hot  acting  within  the 
scope  of  his  employment  and  his  employer  is  not  liable  for  his 
negligent  acts  while  he  is  so  deviating. ^^ 

922;  Donnelly  v.  Philadelphia  &  Mass.  439,  78  N.  E.  98.  And  see  sec- 
Reading   Co.,   53   Pa.   Super.   Ct.   78 ;  tion   726.       ' ' 

Cairns  v.  Pittsburgh,  etc.,  Ry.  Co.,  CO  10.  Hannon  v.  Van  Dycke  Co.,  154 

Pitts.  Leg.  Journ.  (Pa.)  817;  Hannon  Wis.  454,  143  N.  W.  150. 

T.  Van  Dycke  Co.,  154  Wis.  454,  143  11.  Edwards     v.     Yarbrough     (Mo. 

K.    W.    150;    Donovan    v.    Syndicate,  App.),  201  S.  W.  972;   King  v.  Bre- 

L.  R.    (1893),  1  Q.  B.    (Eng.)    629.  ham  Auto  Co.    (Tex.  Civ.  App.),  145 

7.  Nell   V.    Godstrey    (N.   J.),    101  S.  W.  278. 

Atl.   50.     And   see  sections   628,   643.  12.  McDdnald  v.  Lawrence  ( Wash. ) , 

8.  Little  v.  Hackett,  116  U.  S.  363,       170  Pac.  576. 

29  L.  Ed.  652,  6  Sup.  Ct.  391.  13.  Youngguist  v.  L.  J.  Droese-  Co. 

9.  Commonwealth  v.   Sherman,   191       (Wis.),  167  N.  W.  736. 
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Sec.  172.  Imputation  of  negligence  of  driver  to  passenger. 

The  general  rule  that  a  passenger  in  a  public  hack  is  not  charge- 
able with  the  negligence  of  the  driver,  applies  when  an  injury  is 
caused  to  the  passenger  by  the  negligence  of  a  third  person  such 
as  a  railroad  or  street  railway  company  or  person  using  another 
vehicle,  who  seeks  to  escape  liability  by  charging  the  contributory 
negligence  of  the  driver  to  the  passenger."  As  a  general  proposi- 
tion, the  negligence  of  the  driver  is  not  to  be  imputed  to  the  pas- 
senger, and  the  latter's  freedom  from  contributory  negligence  is  to 
be  determined  solely  from  his  own  acts  and  omissions.^^  The  ques- 
tion is  quite  similar  to  that  involved  when  a  guest  riding  in  a 
pleasure  car  receives  an  injury  from  the  joint  negligence  of  the 
owner  and  of  the  driver  of  another  vehicle;  in  that  class  of  cases, 
the  negligence  of  the  owner  or  driver  is  not  imputed,  as  a  general 
rule,  to  a  guest  in  a  machine.^® 

Sec.  173.  Rights  of  proprietor  of  vehicle. 

The  proprietor  of  a  motor  vehicle  used  for  the  carriage  of  pas- 
sengers for  hire  is  entitled  to  recover  the  legal  fare  from  the  pas- 
senger.^' This  obligation  is  so  clear  that  there  has  been  little  oc- 
casion for  court  decisions.  The 'proprietor  of  a  public  hack  also 
has  a  right  of  recovery  against  other  travelers  whose  negligence  has 

14.  Thompson  v.  Los  Angeles,  etc.,  Leg.  Jour.  817;  Wentworth  v.  Water- 
R.  Co.,  165  Cal.  748,  134  Pac.  709;  bury,  90  Vt.  60,  96  Atl.  334;  Ban- 
Eckels  V.  Mitschall,  230  111.  462,  82  croft  v.  Cote, ,  90  Vt.  358,  98  Atl. 
N.  E.  872;  Zalotuchin  v.  Metropoli-  915.  See  also  United  States  v.  Mana- 
tan  St.   Ry.   Co.,   137  Mo.   App.   577,  bat,  28  Philippine,  560. 

106  iS.  W.  548 ;  Cairns  r.  Pittsburgh,  16.  Section  679. 

etc.,  Ry.  Co.,  66  Pitts.  Leg.  Jour.  817.  17.  Liability  to  pay  fare. — It  should 

15.  Thompson  v.  Los  Angeles,  etc.,  be  understood  that  the  liability  of  a 
E.  Co.,  165  Cal.  748,  134  Pac.  709;  passenger  to  pay  the  rate  named  on 
Broussard  v.  Louisiana  Western  R.  the  taximeter  or  otherwise  posted, 
Co.,  140  La.  517,  73  So.  606;  Rush  arises  out  of  contract.  When  one  en- 
V.  Metropoltan  St.  Ry.  Co.,  157  Mo.  gages  a  taxicab  he  impliedly  agrees 
App.  504,  137  S.  W.  1029;  Cairns  v.  to  abide  by  the  posted  rates  provided 
Pittsburgh,    etc.,    Ry.    Co.,    66    Pitts.  they  do  not  exceed  the  legal  limit. 
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occasioned  injury  to  the  machine.  And,  when  the  proprietor  is 
riding  in  the  carriage  at  the  time  of  a  collision  with  another  motor 
vehicle  and  thereby  receives  personal  injuries,  he  may  have  a  cause 
of  action  against  the  operator  of  the  other  conveyance.^*  The  fact 
that  the  owner  was  standing  on  a  step  at  the  rear,^^  or  was  sitting 


18.  Moore  v.  Hart,  171  Ky.  735, 
188  S.  W.  861;  McClung  v.  Pennsyl- 
vania Taximeter  Cab  Co.,  352  Pa.  478, 
97  Atl.   694. 

19.  Moore  v.  Hart,  171  Ky.  725, 
188  S.  W.  861,  wherein  the  court 
said :  "  It  is  urgently  insisted  upon 
us  that  the  fact  of  plaintiff  riding 
upon  the  steps  is  not  only  contribu- 
tory negligence,  but  such  as  to  pre- 
vent recovery  herein,  and  to  have  au- 
thorized a  peremptory  instruction  for 
the  defendant.  The  rule  as  to  causal 
connection  between  the  act  complained 
of  and  the  eflFect  produced,  to  which 
we  have  hereinbefore  averted,  has  pe- 
culiar application  here.  It  is  per- 
fectly manifest  that  the  place  where 
plaintiff  was  riding  was  altogether 
safe,  and  no  injury  would  have  hap- 
pened to  him  if  his  car  had  not  been 
overturned.  His  position  is  entirely 
unlike  that  of  a  passenger  protruding 
his  arm  or  some  parts  of  his  body, 
out  from  the  ear,  and  thereby  sus- 
taining injuries.  In  such  a  case  it 
is  the  universal  rule  that  such  acts 
on  the  part  of  the  passenger  consti- 
tute such  contributory  negligence  as 
to  prevent  a  recovery  in  a  suit  be- 
tween him  and  the  railroad  company, 
there  being  no  negligent  act  of  the 
defendant  shown;  but  it  could  hardly 
be  contended  that  if  the  passenger 
thus  offending  is  injured  through  a 
negligent  collision,  or  because  of  a 
defective  track  whereby  a  wreck  was 


precipitated,  he  would  be  deprived  of 
recovering  from  the  defendant  because 
of  his  negligence,  as  stated  above. 
It  will  at  once  be  seen 'that  his  neg- 
ligence, of  the  character  stated,  was 
no  part  of  the  proximate  cause  of  the 
injury  which  he  might  sustain  in  the 
collision  or  the  derailment  of  the  car. 
But  the  case  of  a  passenger  becoming 
injured  while  wrongfully  exposing 
himself  to  danger  has  no  analogy  to 
the  instant  ease.  The  one  deals  with 
contractual  relations  between  passen- 
ger and  carrier,  wliile  the  other 
sounds  altogether  in  tort.  The  anal- 
ogy would  be  more  marked  if  u  third 
party,  while  the  passenger  was  occu- 
pying a  dangerous  or  careless  position 
on  the  train,  should  negligently  in- 
jure him.  Surely  it  could  not  be  con- 
tended that  because  the  passenger  was 
negligent  as  betwfeen  himself  and  car- 
rier such  negligence  would  prevent 
his  recovering  damages  for  such  in- 
juries from  the  one  committing  the 
tort.  In  the  instant  case  the  position 
of  plaintiff  on  his  automobile  truck 
is  an  incident  wliieh  afforded  an  op- 
portunity for  the  negligence  of  the 
defendant  to  have  the  more  easily 
produced  the  injury,  but  this  is  the 
only  effect  that  can  be  given  to  it. 
It,  ill  no  view  of  the  case,  justified 
the  collision,  or  furnished  a  defense 
to  a  suit  to  recover  damages  for  the 
injuries." 
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on   the  flooi',^   at  the  time  of   the   collision,    does  not   bar  his 
remedy. 


20.  McClung  V.  Pennsylvania  Taxi- 
meter Cab  Co.,  252  Pa.  478,  97  lAtl.' 
69*,  wherein  it  was  said:  "Plaintiff 
was  the  owner  and  in  charge  of  his 
car,  and  it  is  not  clear  that  his  posi- 
tion thereon  was  one  of  danger,  or  ' 
that  he  was  more  liable  to  injury- 
there  than  elsewhere.  It.  bears  no 
analogy  to  the  case  of  a  passenger 
voluntarily  standing  on  the  bumpers 
or  footboard  of  a  car,  or  riding  with; 
his  feet  between  a  car  and  the  engine. 
The   cause    of   the   accident   was   the 


violent  collision,  resulting  .as  the  jury 
found  from  defendant's  negligence, 
and  not  because  of  the  place  plaintifV 
occupied  on  )iis  car.  His  being  there 
was  merely  a  condition,  not  the  cause 
of  the  accident.  A  person  injured  by 
the  negligence  of  another  is  not  de- 
prived of  all  remedy  merely  because 
at  the  time  he  was  occupying  an  un- 
usual position  in  a  conveyance,  unless 
he  thereby  co-operated  in  causing  hig 
injury." 
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CHAPTER  X. 

PRIVATE  HIRE  OF  AUTOMOBILES. 

Section  174.  Scope  of  chapter. 

175.  Nature  of  contract. 

176.  Liability   for  injury   from   operation   of   machine  —  liability   of 

owner  for  operation  by  hirer. 

177.  Liability  for  injury  from  operation  of  machine  —  liability  for 

acts  of  driver  furnished  by  owner. 

178.  Liability  for  injury  from  operation  of  machine  —  liability  for 

acts  of  driver  furnished  by  hirer. 

179.  Liability  for  injury  from  operation  of  machine  —  injury  to  pas- 

senger. 

180.  Injury  to  machine  —  care  to  be  exercised  by  hirer. 

181.  Injury  to  machine  ^  loss  of  machine. 

183.  Injury  to  machine  —  conversion  of  machine  by  hirer. 

183.  Injury  to  machine  —  deviation   from  agreed  route. 

184.  Injury  to  machine  —  right  of  action  by  hirer  for  injury. 

185.  Duties  and  liabilities  of  parties  —  possession  of  machine. 

186.  Duties  and  liabilities  of  parties  —  duty  to  carry  to  destination. 

187.  Duties  and  liabilities  of  parties  —  termination   of   hiring. 

188.  Duties  and  liabilities  of  parties  —  surrender  of  machine. 

189.  Duties  and  liabilities  of  parties  ^- compensation  for   hire. 

Sec.  174.  Scope  of  chapter.  -  ' 

This  chapter  is  intended  to  cover  the  nature  of  the  contract  be- 
tween the  owner  of  a  motor  vehicle  and  one  to  whom  he  hires  the 
same  for  a  consideration,  and  the  legal  results  which  follow  such 
relationship.  In  another  chapter  is  discussed  the  public  carriage 
of  passengers  for  hire,  such  as  jitneys,  taxicabs,  omnibuses,  etc.^ 
This  chapter  relates  to  the  private  use  of  another's  machine  and 
not  to  the  public  use.  The  proprietor  of  the  hired  machine  is  de- 
scribed in  this  chapter  as  the  "  owner,"  and  the  one  procuring  the 
use  thereof  as  the  "  hirer."  , 

1.  Chapter  IX. 
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Sec.  175.  Nature  of  contract. 

The  hiring  of  an  automobile  from  the  owner  creates  in  law  a 
form  of  bailment  known  as  locatio  rei.  Where  the  owner  of  per- 
sonal property  lets  it  to  another  party,  who  is  to  pay  for  the  use 
of  it,  the  contract  is  for  their  mutual  benefit,  which  fact  is  im- 
portant in  determining  the  rights  and  liabilities  of  the  parties.^ 

Sec.  176.  Liability  for  injury  from  operation  of  machine 
—  liability  of  owner  for  operation  by  hirer. 

The  owner  of  an  automobile  who  has  let  it  to  another  is  not  gen- 
erally responsible  for  any  negligence  of  the  latter  in  the  oneration 
of  the  machine.^  The  fact  that  the  hirer  may  be  unskilled  is  held 
not  to  change  the  rule  in  this  respect ;  except  it  might  appear  that 
the  latter  is  an  immature  child,  or  clearly  lacking  in  mental  capa- 
city or  intoxicated,  or  the  like.*     Where  the  owner  of  an  auto- 


2.  Parsons    on    Contracts,    Vol.    II 
(9th  Ed.),   134. 

According  to  the  foreign  and  Ro- 
man law,  the  letter,  in  virtue  of  the 
contract,  impliedly  engages  to  allow 
to  the  hirer  the  full  use  and  enjoy- 
ment of  the  thing  hired,  and  to  fulfill 
all  his  own  engagements  and  trusts 
in  respect  to  it,  according  to  the 
origiiial  intention  of  the  parties : 
"  Proestroe  frui  licere,  uti  licere,"  ' 
This  implies  an  obligation  to  deliver 
the  thing  to  the  hirer ;  to  refrain 
from  every  obstruction  to  the  use  of 
it  by  the  hirer  during  the  period  of' 
the  bailment;  to  do  no  act  which 
shall  deprive  the  hirer  of  the  thing; 
to  warrant  the  title  and  right  of  pos- 
session to  the  hirer,  in  order  to  en- 
able him  to  use  the  thing,  or  to  per- 
form the  service;  to  keep  the  thing 
in  suitable  order  and  repair  for  the 
purposes  of  the  bailment;  and,  finally, 
to  warrant  the  tiling  free  from   any 


fault,  inconsistent  with  the  proper 
use  or  enjoyment  of  it.  These  are  the 
main  obligations  deduced  by  Pothier 
from  the  nature  of  contract;  and  they 
seem  generally  founded  in  unexcep- 
tionable reasoning.  Story  on  Bail- 
ments, p,  317. 

3.  Xeubtand  v.  Kraft,  169  loWa, 
444,  151  N.  W.  455,  L.  R.  A.  1915  D. 
691.     Sections  642,  643,  666. 

4.  Neubrand  v.  Kr.aft,  169  Iowa, 
444,  151  N.  w.  455,  L.  E.  A.  1515  D. 
691,  wherein  the  court  said:  "In  an 
argument  for  appellant  counsel  con- 
tends that  one  who  lets  an  automobile 
for  hire  is  responsible  for  the  proper 
skill  and  care  of  the  person  to  whom 
he  intrusts  it.  In  support  of  this 
position  we  are  cited  to  certain  Eng- 
lish cases  where  the  owner  of  a  cab 
is  held  liable  for  injuries  resulting 
from  the  negligence  of  the  driver. 
But  such  cases  .are  parallel  neither 
in  fact  nor  in  principle  with  the  one 
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mobile  delivered  it  to  another  under  an  agTeeraent  that  the  latter 
was  to  use  it  for  hire  and  to  pay  the  purchase  price  out  of  the 
money  derived  from  its  use,  and  the  former  owner  never  had  the 
control  of  the  machine  after  it  left  his  possession  and  never  rode 
in  it,  and  such  hirer  was  not  in  his  employ  or  under  his  control  or 
direction,  the  negligence  of  the  hirer  is  not  chargeable  to  such 
owmer.^ 

Sec.  177.  Liability  for  injury  from  operation  of  machine  — 
liability  for  acts  of  driver  furnished  by  owner. 

When  an  automobile  is  hired  and  a  chauffeur  is  also  furnished 
by  the  owner,  in  whose  employ  he  is  and  by  whom  he  is  paid,  and 


now  before  us.  The  proprietor  of  a 
car  or  hack  stand  lets  his  carriages 
supplied  with  drivers  of  his  own  se- 
lection and  in  his  own  employment. 
While  to  a  certain  extent  the  driver 
under  such  circumstances  becomes  the 
servant  of  the  hirer,  he  does  not 
cease  to  be  the  servant  and  repre- 
sentative of  the  cab-owner  so  far  as 
the  immediate  care  and  management 
of  the  carriage  and  its  motive  power 
is  concerned,  and  if  by  his  careless 
or  reckless  driving  a  collision  occurs 
upon  the  street,  and  a  third  person 
is  thereby  injured  without  fault  on 
his  own  part,  the  owner  is  very  rea- 
sonably and  properly  held  to  respond 
in  damages.  But  the  owner  of  a  liv- 
ery stable  or  garage  making  a  busi- 
ness of  letting  teams  or  carriages  or 
motor  cars  to  customers  who  propose 
and  expect  to  do  their  own  driving 
has  never  been  held  to  any  such  *ule 
of  responsibility  by  any  court  so  far 
as  the  precedents  have  been  called  to 
our  attention,  tand  we  think  there  is 
no  general  rule  or  principle  necessi- 
tating such  conclusion.    Cases  may  be 


imagined,  perhaps,  where  an  owner 
recklessly  lets  his  spirited  team  or 
his  automobile  to  an  immature  child,  . 
or  to  a  person  who  is  intoxicated  or 
otherwise  manifestly  incompetent  to 
manage  or  control  it,  with  the  natural 
result  of  a  collision  upon  the  public 
street  and  consequent  injury  to 
others.  It  may  well  be  that  under 
such  circumstances  the  owner  would 
be  held  liable  in  damages  not  because 
the  hirer  is  his  servant  or  because 
as  owner  he  is  required  to  vouch  to 
the  public  for  the  competency  of  all 
])ersons  to  whom  he  may  let  his  teams 
or  his  ears  for  hire,  but  because  he 
knew  the  incompetency  of  this  par- 
ticular driver  and  the  imminent  peril 
to  which  he  thereby  exposed  others 
wlio  were  in  the  lawful  use  of  the 
streets,  and  as  a  person  of  ordinary 
prudence  should  have  refrained  from 
so  doing.  Nothing  of  this  manifest 
want  of  prudence  is  shown  in  this 
case  now  under  consideration." 

5.  Braverman   v.   Hart,    10.5   N.   Y. 
Suppl.   107. 
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the  hirer  has  no  authojity  over  him  except  to  direct  him  where  he 
wishes  to  go,  the  chauffeur  is  considered  the  servant  of  the  owner ; 
and  the  owner,  not  the  hirer,  is  responsible  for  his  acts  of  negli- 
gence.* The  principle  involved  is  the  same  as  if  the  owner  of 
the  machine  were  letting  a  horse  and  carriage  together  with  his 
driver  for  the  hire  of  another.'     The  hirer,  however,  and  not  the 


6.  United  States.— Little  v.  Hack- 
ett,  116  U.  S.  366,  29  L.  Ed,  653,  6 
Sup.  Ct.  391.  : 

Arkansas. — Forbes  v.  Reinman,  112 
Ark.  417,  166  S.  W.  563,  51  L.  R.  A. 
(N.  S.)    1164. 

IlUnois. — Dunne  v.  Boland,  199  111. 
Aprp.  308.  See  also  Johnson  v.  Uoey, 
237  111.  88,  86  N.  E.~678,  31  L.  R.'A. 
(N.  S.)  81. 

Louisiana. — Wilkinson  v.  Myatt- 
Dieks  Motor  Co.,  136  La.  977,  68  So. 
96 ;  Bromssard  v.  Louisiana  Western 
R.  Go.,  140  Lft.  517,  73  So.  606. 

Massachusetts. — DriscoU  v.  Towle, 
181  Mass.  416,  63  N.  E.  932;  Shepard 
V.  Jacobs,  204  Mass.  110,  90  N.  E. 
392,  26  L.  R.  A.  (N.  S.)  443;  Torn- 
roos  V.  R.  H.  White  Co.,  230  Mass. 
336,   107  N.  E.   lOlS. 

Minnesota. — Myers  v.  Tri-State  Au- 
tomobile Co.,'  131  Minn.  68,  140  N. 
W.  184,  44  L.  R.  A.  (N.  S.)  113. 
"  Both  on  Jjrinciple  and  authority  we 
decline  to  follow  the  rule  that  the 
defendant  is  liable  only  for  the  ex- 
ercise of  care  in  the  selection  of  the 
driver.  We  apply  the  ordinary  rule 
of  respondeat  superior  to  this  case, 
and  hold  that  where  a  dealer  in  au- 
tomobiles and  owner  of  a  garage  lets 
a  car  for  hire  and  furnishes  a  driver, 
and  the  hirer  exercises  no  control 
or  supervision  over  the  driver  except 
to  direct  him  where  to  go  and  what 
route   to   take,    and    to   caution   him 


against  improper  driving,  the  owner 
is  responsible  for  the  negligence  of 
the  driyer,  and  the  hirer  may  recover 
from  the  owner  in  damages  for  an 
injury  caused  by  the  driver's  negli- 
gence. The  fact  that  the'  defendant 
only  occasionally  let  automobiles  for 
hire  does  not  appeal  to  us  as  import- 
ant. The  rule  does  not  depend  on  the 
frequency  with  which  such  an  act  is 
done."  Myers  v.  Tri-State  Auto  Co., 
121  Minn.   68,   140  N.  W.   184. 

Xew  Jersey. -^Rodenhvig  v.  Clinton 
Auto  &  Garage  Co.,.  85  N.  J.  L.  739, 
91  Atl.  1070. 

Xew  York. — Waldman  v.  Picker 
Bros.,  140  X.  Y.  Suppl.  1019. 

North  GaroHv-OA. — Cates  v.  Hall,  171 
X.  Car.  360,  88  S.  E.  534., 

.PennsylvoMia. —  Wallafce  v.  Key- 
stone Automobile,  339  Pa.  110,  86 
Atl.  699;  Neumiller  v.  Acme  Motor 
Car  Co.,   49   Pa.   Super.  Ct.   183. 

Texas. — Routledge  v.  Rambler  Auto 
Co.   (Civ.  App.),  95  S.  W.  749. 

Wisoonsin. —  Qerretson  v.  Rambler 
Garage  Co.,  149  Wis.  528,  136  N.  W. 
183,  40  L.  R.   A.    (N.   S.)    457. 

England. — Donovan  v.  Syndicate,  L. 
R.   (1893),  1  Q.  B.  639. 

Sec;  also  section  643. 

7.  Shepard  v.  Jacobs,  204  Mass. 
110,  90  N.  E.  393,  36  L.  R.  A.  (N.  S) 
443,  wherein  the  court  said :  "  If 
the  defendants  had  furnished  horses, 
a  carriage  and  a  driver  under  a  simi- 
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owner,  may  become  chargeable  if  the  hirer  assumes  the  manage- 
ment of  the  vehicle,  so  that  the  driver  becomes  his  servant.*  One 
who  lets  an  automobile  and  furnishes  a  chauffeur  for  the  purpose 
of  conveying  the  hirer  and  his  guests  enters  into  a  contract  of  hire 
for  the  benefit  of  the  guests  as  well  as  the  hirer,  and  owes  the  sahie 
duty  to  each,  without  regard  to  the  fact  that  he  does  not  know  the 
names  or  number  of  the  guests.^ 

Sec.  178.  Liability  for  injury  from  operation  of  machine  — 
liability  for  acts  of  driver  furnished  by  hirer. 

While  the  owner  of  the  machine  is  generally  liable  for  the  negli- 
gence of  the  driver  in  his  general  employ,^"  the  situation  is  entirely 
different  when  the  owner  furnishes  only  the  machine,  and  the 
chauffeur  is  furnished  by  the  hirer.  When  one  rents  an  automobile 
to  another  and  the  latter  furnishes  the  driver  thereof,  such  driver  is 
not  deemed  to  be  the  servant  of  the  owner  of  the  machine  but  oi 
the  hirer,  and  the  hirer  alone  is  liable  for  his  negligenee.'^-^     In 

lar  contract,  instead  of  an  automobile  and  management  of  the  machine 
and  a  driver,  there  nvould  be  no  doubt  ,    sho^ild  not  be  given  up  to  the  hirer, 

of  their  liability  for  the  negligence  of  The  reasons  for  applying  this  rule  in 

the  driver  in  the  management  of  the  a  case  like  the  present  are  fully   as' 

team.     The  question   is  whether   the  strong, as  when  a  carriage  and  horses 

same  result  should  Tbe"  reached  upon  are  let  with  ,a  driver."                       -^' 

the  facts  of  this  case.     The  analogy  8.  Myers  v.  Tri-State  Auto  Co.,  121 

between  the  two  kinds  of  contract  is  Minn.   68,   140  N.   W.   184;   fiianiond 

very   close.     The   management  of   an  v.  Sternberg,  etc.,  Ck).,   87  Misc.    (N. 

automobile    properly    can   be    trusted  Y. )   305,  149  N.  Y.  Suppl.  1000.    See 

only   to   a   skilled   expert.      The   l^w  also  Carr  v.  Burke,  183  N.  Y.  App, 

will  not  permit  such  a  vehicle  to  be  Div.  361,  ^69  N.  Y.  Suppl.  981. 

run    in    the    streets   except   by   a   li-  9.  Dunne  v,   Boland,   199   111.   App. 

censed  chauffeur  ,ot  approved  compe-  308. 

tency.     The  danger  of  great   loss   of  10.  Section  628. 

property  by  the  owner,  as  well  as  in-  11..  Pease  v.  Gardner,  113  Me.  264, 

jury  to  the  chauffeur,  his  servant,  is  93   Atl.   550;    Hornstein   v.   Southern 

such  as  to  make.it,  of  the  highest  im-  Boulevard  R.   Co.,   79  Misc.    (N.  Y.) 

portance  that  care  should  be  exercised  ^4.  138  N.  Y.  Suppl.  1080. 
in  his  interest,  a.nd  that  the  control 
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such  a  case,  it  is  possible  for  the  owner  to  ride  as  a  guest  of  the 
hirer,  and  nevertheless  escape  liability. ^^ 

Sec.  179.  Liability  for  injury  from  operation  of  machine 
—  injury  to  passenger. 

Where  a  dealer  in  automobiles  and  owner  of  a  garage  lets  a  car 
for  hire  and  furnishes  a  driver,  and  the  hirer  exercises  no  control 
or  supervision  over  the  driver,  except  to  direct  him  where  to  go,, 
and  what  route  to  take  and  to  caution  him  against  improper  driv- 
ing, the  owner  is  responsible  for  the  negligence  of  the  driver,  and 
the  hirer  may  recover  from  the  owner  in  damages  for  an  injury 
caused. by  the  driver's  negligence.^^  In  such  a  case  the  negligence 
of  the  driver  is  imputed  to  the  owner  and  not  to  the  hirer  of  the 
vehicle..^^  But,  although  the  negligence  of  the  driver  is  not  to  be 
imputed  to  the  passenger  in  such  cases,  nevertheless  the  duty  is  on 
him  of  using  reasonable:  cai'e,  for  his  own  safety ;  and,  if  he  fails 
in  this  respect,  he  cannot  recover  of  the  ovsmer  for  his  injuries.'^^ 
But,  though  riding  beside  the  driver,  he  is  not  guilty  of  contribu- 
tory negligence  because  he  fails  to  warn,  advise  or  direct  the  driver 
in  cases  of  emergency  or  beca'use  he  fails  to  control  the  acts  of  the 
driver  in  passing  other  cars.^^ 

Sec.  180.  Injury  to  machine — care  to  be  exercised  by  hirer. 

A  party  who  hires  an  automobile  from  another  is  bound  to  take- 

12.  Pease  v.  Montgomery,   111  Me.  tomobile  Co.,  239  Pa.  St.  110,  86  Atl. 

582,   88   Atl.   973.     See  also   sections-  699. 
642-644.  14.  Broussard  v.  Louisiana  Western 

15.  Jphnson  v.  Coey,  337  111.  88,  86  E.  Co.,  140  La.  517,  73  So.  606;  Mey- 

N.  E.  678,  21  L.  E.  A.    (N.  S.)    81;  ers  v.  Tri-State  Auto  Co.,  121  Minn. 

Meyers    v.    Tri-State   Auto    Co,.,    121  68,  140  N.  W.  184;  Bancroft  v.  Cote, 

Minn.  68,   140  K   W.   184 -,   Gates  v.  90  Vt.  358,  98  Atl.  915.     See  section 

Hall,  171  N.  C.  360,  88  S.  E.  524.  G79,    et    seq.,    as    to    imputation    of 

Burden  of  proof. — In  an  action  by  driver's  negligence  to  passenger, 
the  hirer  against  the  owner  for  per-  15.  Sections  688-695. 

sonal  injuries,  the  burden  is  upon  the  16.  Wilson    v.    Puget    Sound    Elec- 

plaintiff  to  show  the  negligence  of  the  Ey.,  52  Wash.  522,  101  Pac.  50. 
defendant.     Wallace  v.  Keystone  Au-  * 
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onlj  ordinary  care  of  the  machine,  and  he  is  not  responsible  for 
damage  inflicted  to  the  automobile,  if  ordiij.ary  prudence  has  been 
exercised  while  the  machine  was  in  his  custody  as  a  bailee."  The 
degree  of  care,  of  course,  which  the  hirer  of  an  automobile  should 
exercise  depends  upon  all  the  facts  and  circumstances  of  the  case, 
but  still  it  is  only  ordinary  care  as  the  law  defines  this  term.  The 
hirer  is  bound  to  render  such  care  in  the  case  as  the  owner  has  a 
right  to  expect  that  a  man  of  ordinary  capacity  and  caution  would 
take  of  the  automobile,  if  it  were  his  own  under  the  same  circum- 
stances.^* As  a  general  rule,  if  the  machine  is  injured  or  destroyed 
through  the  alleged  negligence  of  the  hirer,  it  is  a  question  for  the 
jury  to  determine  whether  negligence  has  been  established.^' 

Sec.  181.  Injury  to  machine  —  loss  of  machine. 

If  an  automobile  is  lost  through  theft,  or  is  injured  as  a  result 
of  violence,  the  hirer  is  only  answerable  when  imprudence  or  neg- 
ligence caused  or  facilitated  the  injurious  act.^"  Howevfer,  where 
a  hired  automobile  is  lost  or  injured,  the  hirer  is  bojmd  to  account 
for  such  loss  or  injury.  When,  this  is  done,  the  proof  of  negligence 
or  want  of  due  care  is  thrown  upon  the  bailor,  and  the  hirer  is  not 
bound  to  prove  aflirmatively  that  he  used  reasonable  care.^^ 

Sec.  182.  Injury  to  machine  —  conversion  of  machine  by 
hirer. 

If  the  hirer  of  an  automobile  should  sell  it  without  authority 
to  a  third  party,  the  owner  or  bailor  may  institute  an  action  of 
trover  against  even  a  bon^a  fide  purchaser,  one  who  purchases  the 
machine  innocently  believing  that  the  hirer  had  the  title  and  power 
to  aeW 

17.  Parspng   on   Contracts,   vol.   II  20.  Parsons   on   Contracts,   vol.    II 
(9th  Ed.),  134,  135.  (9th  Ed.),  138. 

18.  Parsons   on   Contracts,   vol.   II  21.' Parsons   on    Contracts,   vol.   II 
(9th  Ed.),  134,  135.  (9th   Ed.),   138.     ."  :     .: 

19.  Brown  v.  Freeman,  84  N".  J.  L.  22.  Parsons   on   Contracts,   vol.    II 
360,   86   Atl.   384.  (9th  Ed.),  138. 
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I 
Sec.  183.  Injury  to  machine — deviation  from  agreed  route. 

There  is  an  implied  obligation  on  the  part  of  the  hirer  of  a 
motor  vehicle  to  use  the"  machine  only  for  the  purpose  and  in  the 
manner  for  which  it  was  hired.  If  the  automobile  is  used  in  a 
different  way,  or  for  a  longer  time,  the  hirer  may  be  responsible 
for  a  loss  then  accruing,  although  by  inevitable  casualty.^' 

Sec.  184.  Injury  to  machine  —  right  of  action  by  hirer  for 
injury. 

Upon  the  assumption  that  the  hirer  of  an  automobile  is  under 
the  obligation  to  return  it  to  the  hirer  in  as  good  eonditioii  as  at 
the  commencement  of  the  bailment,  reasonable  wear  and  tear  ex- 
cepted, it  has  been  decided  that  in  case  of  an  injury  to  an  auto- 
mobile by  the  negligence  of  a  third  party,  the  hirer  may  recover 
therefor.^* 

Sec.  185.  Duties  and  liabilities  of  parties  —  possession  of 
machine. 

The  owner  of  the  automobile,  or  the  party  letting  it  out,  is  ob- 
liged to  deliver  the  automobile  hired  in  a  condition  to  be  used  as 
contemplated  by  the  parties ;  and  the  owner  may  not  interfere  with 
the  hirer's  use  of.  the  automobile  while,  the  hirer's  interest  continues. 
Even  if  the  hirer  abuses  the  automobile,  although  ,the  owner  may 
then,  as  it  is  said,  repossess  himself  of  his  property  if  he  can  do  so 
peaceably,  he  may  not  do  so  forcibly,  but  must  briug  an  action. 
If  such  mistise  of  the  automobile  terminates  the  original  contract 
of  bailment  the  owner  may  demand  the  automobile,  and,  on  re- 
fusal, bring  trover;  or,  in  some  cases,  he  may  bring  the  action  of 
trover,  without  demand.^'  By  the  contract  of  hire,  the  hirer  of  the 
automobile  acquires  a  qualified  property  in  it  which  he  may  main- 

23.  Parsons   on   Contracts,   vol.   II      16S  N.  Y.  App.  Div.  431,  147  N.  Y. 
<9th  Ed.),  141,  142.  Suppl.  7«1. 

24.  Manion  v.  I«omis  Sanitariuin,  25.  Parsons   on   Contracts,   vol.   II 

(9th  Ed.),  139,  140. 
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tain  against  all  persons  except  the  owner,  and  against  hiin  as  far 
as  the  terms  and  conditions  of  the  contract,  express  or  implied, 
may  warrant.  Duriiig  the  time  for  which  the  hirer  is  entitled  to 
the  use  of  the  automobile,  the  owner  is  not  only  bound  not  to  dis- 
turb him  in  that  use,  but  if  the  hirer  returns  it  to  the  owner  for 
a  temporary  purpose,  he  is  bound  to  return  it  to  the  hirer. ^" 

Sec.  186i  Duties  and  liabilities  of  parties  —  duty  to  carry 
to  destination. 

Where  a  person  enters  into  a  contract  of  hiring  with  the  owner 
of  an  automobile  by  which  the  latter  undertakes  to  convey  the 
former  to  a  certain  destination,  and,  while  on  the- way,  in  the  per* 
formance  of  such  agreement,  the  automobile  breaks  down,  if  the 
mechanism  cannot  be  properly  adjusted  at  the  time  and  the  owner 
is  able  to  furnish  another  machine  so  as  to  complete  his  contract 
of  can-iage,  it  is  his  duty  to  do  so.^' 

Sec.  187.  Duties  and  liabilities  of  parties  —  termination  of 
!  hiring. 

Tbcf  contract  for  the  hjre  of  ^n  a,^:^to^lobi^e  may  be  terminated, 
by  the  expiration  of  tb?,  time  for  which  tjie  ycKicle  was  hired,  or 
by  the  act  of  either  party  ^yithin  a  re^sqnaj^le  time,  if  no  time  is 
fixed  by  .thp  contract,  as  by  the  agreerpent  ;of  l^oth  parties-  at  any^ 
time;  or  by  operation  of ;  l^w  if,,  fcj^,  instance^,  the  hirer  bepop^es 
the  owner  of  the  automobile,  or  by  the  destruction  of  the  auto- 
mobile. If  it  is  destroyed  without  the  fault/ of  either  party,  bef ©re 
any  use  of  it  by  the  Mi-efr,  he  has  nothing  to  pay;  if  aftet-'some  use, 
it  may  be  doubled  how  far  the. aversion  of  the  law  of  japporjtion- 
ment  would  prevent  the  owner  from  recovering  pro  tenfo;, probably, 
however,  Where  the  iiatur6  of  the  case  admitted  a  distinct  and  juat 
apportionment,  it  would' be  applied.  Either  party  being  in  fault 
would,  of  course,, be  amenable  to  the  ot^her.  ,  The  contract  miglit 

86.  Parsons   on    Contracts,   vol.   II  iT.  Taxicab   Co.   v.   Orant,   3    Ala. 

(9th  Ed.),  142.  App.  393,  57  So.  141. 

15 
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wisely  provide  for  such  a  contingency  as  the  destruction  of  the  au- 
toio^J^ile  in  such  manner.^' 

Sec.  188.  Duties  and  liabilities  of  parties  —  surrender  oC 
machine. 

The  hirer  of  an  automobile  raust  surrender  the  machine  at  the 
appointed  time,  and  if  no  time  is  speci^ed  in  the  contract,  then 
whenever  called  upoh  after  a  reasonable' tinie.  What  constitutes  a 
reasonable  time  is  to  be  determined  from  all  of  the  facts  and  cir- 
cumstances of  each  particular  case.^'  i  ■  ' 

Sec.  189.  Duties  and  liabilities  of  parties  —  compensation 
for  hire. 

The  owner  of  a  motor  vehicle  is,  of  course,  entitled  to  compensa- 
tion for  the  use  of  ,the  machine.  If  a  definite  sum  is  not  stated 
in  the  contract  between  the  parties,  there  arises  an  implied  Under- 
taking that  the  hirer  shall  pay  a  reasonable  amount.^*  One  who 
uses  another's  automobile '  withbut 'consent  or  khovi^ledgfe'  of  the 
owner,  may  be  liable  to  pay  a  reasonable  hife  therefor.^^  In  case 
tlie  hirer  is  a  corporation,  there  may  arise  the  questioii'  whether 
the  agent  of  the  company  making  the  contract,  has  authority  to  \ 
bind  the  company.'^  Where  a  machine  is  hited  for  "  joy  riding  " 
on  Sunday,  it  has  been  held  that  the  contract  is  illegal  and  the  hirer 
cannot  recover  for  the  use  of  the  automobile.^' 

88.  Parsons   ion    Contracts,    vol    II      "  The  court  will  not  enforce  a.  con- 
(9th  Ed.),  143.  tract  niiade  on  Sunday  in  furtherance 

29.  Parsons,  on    Contracts,   vol.   II      of  one's   ordinary  business. 

(9th  Ed.),  142.  Grenerally  if  a  contract  founded  upon 

30.  Parsons   on    Contracts,   vol.    II;  an  illegal  consideration  is  executed, 
(9th  Ed.),  143.  it  will  be  left  to  stand.    If  it  be  ex;- 

31.  Bi^sb  y.  Fpurcher,  3   Ga.  App.  ccutory,  neither  party  can  enforce  it. 
43„  59  S.  E7  459.  .     ;     .     As    letting    automobiles    for 

32.  Merrill    v.    Caro    Ins.    Co.,    70  pleasure  rides  was  a  work  neither  of 
Wash.  482,  127  Pac.  122.  charity  nor  of  necessity,  the  contract 

33.  Jones  v.  Belle  Isle,  13  Ga.  App.  as  to  the  automobile  hired  on  Sunday 
437,  79  S.  E.  357,  wherein  it  was  said:  was  void  ah  imtio.     ...     If  one's 
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ordinary  calling  is  lawful,  a  contract 
made  in  furtherance  thereof  is  neither 
illegal  nor  immoral:  If  made  on 
Sunday,  it  is  unenforceable  solely  be.-^ 
cause  the  State,  in  the  exercise  of  its 
police  power,  has  prohibited  the  Citi- 
zen from  pursuing  his  usual  business 
or  calling  on  the  Sabbath  day.  A 
contract  founded  upon  a  consideration 
which  is  neither  illegal  nor  immoral 
may  be  subsequently  ratified,  even 
though  it  is  unenforceable  ab  initio 
because  made  on  a  day  on  which  the' 
law  prohibits  it  from  being  executed. 
Hence,  if  a,  contract  of  sale  be  made 
on  Suliday  and  the'  property  delivered 
to  the  purchaser,  his  retention  of  it 
after  the  expiration  of  Sunday  would 
amount  to  a  ratification  and  render 
him  liable  for  the  purchase  price. 
And  where  a  contract  is  made  on  Sun- 
day, and  the  parties  proceed  to  carry 
it  out  on  a  subsequent 'day,  both  will 
be  bound.  .  '  .  .  The  owner  of  the 
automobile  knew  it  was* illegal  to  let 
hiB  machine  on  Sunday.  With  this 
knowledge  he  took  the  risk  of  volun- 
tary payment  by  the  defendant.  The 
contract  was  wholly  executed  on  Sun- 


day; nothing  remained  to  be  done  but 
to  pay  for  the  use  of  the  machine. 
The  new  promise  to  pay  was  founded 
upon  Jio  new  consideration,  and  there 
was  no  such  obligation  to  pay  as 
would  support  the  new  promise.  The 
hirer  of  the  automobile  was  engaged 
in  an  illegal  act,  one  which  is  de- 
nounced by  our  law  as  a  crime.  The 
original  promise  to  pay  was  made  in 
furtherance  of  .a  crime.  Therefore  it 
could  not  furnish  a  consideration  for 
a  new  promise  made  on  a  secular  day. 
Catlett  V.  IM.  E.  Church,  63  Ind.  365, 
30  Am.  Rep.  197.  There  is  no  reason 
wliy  the  courts  should  be  solicitious 
to  aid  one  who  violates  the  Sunday 
law  to  reap  the  fruits  from  his  illegal 
act.  It  is  the  declared  policy  of  this 
'  State-  that  on  one  shall  pursue  the 
work  of  his  ordinary  calling  on  Sun- 
day. To  allow  the  plaintiff  to  re- 
cover in  this  Case  would  encourage 
the  violation  of  the  Sunday  law.  The 
purpose  of  the  law  is  to  discourage 
and,  as  far  as  possible,  prohibit  work 
on  the  Sabbath  day  save  that  which 
Is  done  of  necessity  or  for  charity." 
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CHAPTER  XI. 

GARAGES  AND  GARAGE  KEEPERS. 

Section  190.  Scope  of  chaptpr, 

191.  Garage  defined. 

192.  Status  of  garage  keeper. 

193.  Garage   as  a   nuisance 

191.  Restrictive  covenant   forbiddipg  garage. 

195.  Regulatory  power  over  garages  —  in    general. 

196.  Regulatory  jower  over  garages — '  licenaing. 

197.  Regulatpry  power  over  garages  —  location.. 

198.  Regulatory  power  over  garages  —  manner   of   construction. 

199.  Regulatory  power  over  garages  —  storage   of   gasoline. 

200.  Regulatory  power  over  garages  —  keeping  register  of  repairs. 
301.  Rights  of  garage  keeper. 

203.  Liability,  of  garage  keeper  —  in  general. 

203.  Liahility,  of  garage  keeper — gratuitous  bailee. 

204.  Liability,  of  garage  keepier  —  injury  by  fire. 

305.  Liability  of  garage  keeper  —  property  stplen  from  ^rage. 
206.  Liability  of  garage  keeper^ — use    p^   machine    without    owner's 

,     consent.  I 

307.  Liabilty  of  g^^-age  keeper  —  damage    to   machin,^,  while    driven 
by  bailee. 
,,  208.  Liability  of  garage  keeper, —  conversion   of   custonier's   automo- 
bile. 

209.  Liability  of  garage  keeper  —  delay  in  making  repairs. 

210.  Liability  of  garage  keeper  —  improper  performance  of  work  on 

machine. 
311.  Liability  of  garage  keeper  —  sale   of   iaferior   supplies. 
212.  Liability  of  garage  keeper  —  burden   of  proof. 
313.  Liability  of  garage  keeper  —  acts     of     driver     injurying    third 

person. 

214.  Liability  of  garage  keeper  — acts    of    servant    towing    disabled 

machine. 

215.  Liability  of  garage  keeper  —  defective   premises. 

Sec.  190.  Scope  of  chapter. 

This  chapter  is  designed  to  inchide  certain  matters  relating 
peculiarly  to  garages  and  garage  keepers,  such  as  the  regulations 
which  the  State  or  municipal  divisions  may -make  with  reference 
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to  the  construction  and  management  of  garages,  and  the  powers 
and  liabilities  of  garage  keepers.  In  another  chapter  are  treated 
the  questions  which  arise  out  of  the  carriage  of  passengers  for  hire 
by  garage  keepers.^  And  refe^-ence  is  also  to  be  made  to  another 
part  of  this  work  for  a  discussion  of  the  lipns  of  garage  keepers  for 
storage,  repairs  and  supplies.^ 

Sec.  191.  Garage  defined. 

The  garage  has  been  said  to  be  the  modern  substitute  for  the 
ancient  livei-y  stable.'  The  term  "  public  garage,"  as  used  in  a  tax 
law,  has  been  construed  as  including  an  automobile  repair  shop.* 
A  building  constructed  by  a  tenant  and  used  for  a  garage  and  re- 
pair shop,  though  connected  with  an  existing  building  by  a  shed, 
is  a  trade  fixture  which  may  be  removed  by  the  tenant  after  the 
expiration  of  the  tenancy.^ 

Sec.  192.  Status  of  garage  keeper. 

A  garageman  who  receives  the  motor  vehicle  of  another  for  the 
purpose  of  repairing  or  taking  care  of  it,  the  owner  to  pay  a  com- 
pensation for  such  service,  is  a  bailee  for  hire.*  The  relation  be- 
tween the  parties  is  that  of  bailor  and  bailee,  and  their  rights  and 
liabilitira  are  to  be  determined  according  to  such  relation.''  ^  The 
status  of  bailee  enables  the  garageman  to  maintain  an  action  of 
replevin  to  recover  the  property  from  the  p6ssession  of  any  one  ex- 

1.  Chapters  IX  and  X.  612;  Warren  v.  Finn,  84  N.  J.  L.  306, 

2.  Sections  875-861.  86  Atl.  530;   Perry  V.  Fox,  93  Misc. 

3.  Smith   V.   O'Brien,   46   Misc.   R.  (N.  Y.)  «9,  156  N.  Y.  Suppl.,  369. 
(N.  Y.)    335,  94  N.  Y.  Suppl.   673,  Garage  keeper  as  a  "  wheelright."— 
affirmed  103  App.  Div.  596,  92  N.  Y.  It  has  been  held  tha;t  a  garage  man 
Suppl.  1146.  who   makes   a   business   of   repairing 

4.  Laurence  v.  Middleton,  103  Miss.  motor    vehicles,    is    a    "  Wheelright." 
173,  60  So.  130.  Shelton  v.  Little  Rock  Auto  Co.,  103 

5.  Rar    v.    Young,    160   Iowa,    613,  Ark.  142,  146  S.  W.  139. 

143   N.   W.   393,   Ann.   Cas.    1915   D.  7.  Woods  v.  Bowman,  200  111.  App. 

258.  612. 

8.  Woods  V.  Bowman.  200  111.  App. 
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cept  the  bailor.*  JBut,  nevertheless,,  such  custody  does  not  consti- 
tute ownership  for  the  purpose  of  the  allegation.:,of  ownership  in  a 
prosecution,  for.  theft  of  a  part  of  the^  machine.'  >  So  loiig' as  the 
relation  between  the  owner  and  the  garage  keep'erns  that  of  bailor 
and  bailee,  the  owner  isnot  ordinarily  responsible  for  the  negligence 
of  the  garageman  or  his  servants-  in  the  care  or  operation  of  the 
vehicle.^"  One  who  undertakes  to  repair  an  automobile  for  another 
is  regarded  as  an  independent  contractofc  where  ihere  is  no  right' on 
the  part  of  the  owner  to  control  the  work.^'' 

Sec. .  193.  Garage  as  a  nuiskuce. 

A  public  garage  is  not  a  nuisance  per  se}^  And  it  has  been  said 
that  the  business  of  a  garage  keeper  "  appears  perfectly  lawfiil  and 
legitimate."  ^^  Even  the  storage  of  gasoline,  in  suitable  tanks  set 
well  down  in  the  earth  is  npt  a  nuisance  per  se?*  But,  althoT%h 
the  business  of  the  garage  keeper  is  not  necessarily  a  nuisance,  it 
may  become  so  when  conducted  in  certain  localities;  or  when  it  is 
conducted  in  an  improper  maimer.^^    Thus,  the  operation  of  a  pub- 

».  Warren  V.  Finn,  84  N.  J.  L.  206,      Hanes  v.   Caroline   Cadillac  Co.    (N. 
86  Atl.  530.  Car.),  97.  S.  E.  163;  Sherman  v.  Liv- 

9.  Staha   V.    State,    69   Tex.    Crini.      ingston,,  138,N.  Y.  Suppl.  581. 

356,  151  8.  .W.  543.  .13.  Stein   y.   Lyon,   91   N.  Y:   App. 

10.  Woods  V.  Bowman,  300  111.  App.       Div.  593,  87  N.  Y.  Suppl.  135. 

612;    NeflF  V.   Brandeis,   91   Neb:   11,  14.  See  Hanes-  v.  CaroEne  Cadillac 

135  N.  W.  333,  39  L.  K.  A.    (N.  S.)  •  Co.    (N.  Car.>,  97  S.  E.  163. 

933;  Perry  v.  Fox,  93  Misc.   (ST.  Y.)  15.  People  ex  rel.  Busching  v.  Eric- 

89,   156  N.  Y.   Suppl.   369.     And  see  son,    363    111.  ,  3)68,    105    N.    E.    315; 

also  section  646.  Wright  v.  Lyons,'  224  Mass.  167,  112 

.11.  Woodcock    V.    Sartle,    84   Misc.  N.  E.  876;  Diocese,  of  Trenton  v.  To- 

R.  488,  '146  N.  Y.  Suppl,  540.     '■  man,  74  N.  J.  Eq.  702,  70  Atl.  606; 

12.  Eadney    v.    Town    of    Ashland  Prendergast   v.    Walls,    257   Pa.   547, 

(Ala.),    75    So.    35;    People    eiv    rel.  101  Atl.  826.     "  These  garages  occupy 

Busching  v.  Ericson,  263  111.  368,  105  with  relation  to  automobiles  the  same 

N.  E.  315;  Diocese  of  Trenton  v.  To-  place  that  stables  do  with  regard  to 

man,  74  N.  J.  Eq.  702,  70  Atl.  606 ;  horses,  ana  stables  have  not  been  held 

Ronan  v.  Barr,  82  K,  J.  Eq.  583,  .89  to,  be  nuisances."    Diocese  of  Trenton 

Atl.    282;    Stein   v.   Lyon,    91    N.  ,Y.  v.  Toman,  74  N.  J.  Eq.  703,  70  Atl. 

App.  Div.  593,  87  N.  Y.  Suppl.  125;  606, 
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He  garage  may  be  enjoined  in  a  purely  residential  section  witMn 
a  short  distance  of  large  churches,  a  parochial  school,  and  modern 
houses.^"  But  a  garage  is  not  necessarily  a  nuisance  because  it  is 
a  wooden  construction,  more  or -less  old  and  dilapidated;  or  be- 
cause of  the  storage  of  gasoline  and  inflammable  oils,  neighboring 
buildings  are  exposted  to  a  fire  hazard."  ' 

Sec.  194.  Restrictive  covenant  forbidding  garage. 

Whether  a  restrictive  covenant  in  a  deed  will  preclude  the  con- 
struction of  a  public  or  private  garage  on  certain  premises,  de;- 
pends,  of  course,  upon  the  language  of  the  covenant.  As  a  garage 
is  not  a  nuisa'nce  per  se,^'  it  is  held  that  a  deed  forbidding  the- main- 
tenance of  a  "  nuisance,"  will  not  bar  a  garage.^*  Nor  is  a  garage 
a  "  stable  "  within  the  meaning  of  a  covenant  providing  that,  if  a 
stable  should  be  built  on ,  certaia  premises,  it  would  be  on  a  certain 


Injunction  against  garage  keepei. — 
The  owner  of  an  automobile  garage, 
licensed  to  store  one  barrel  of  gaso- 
line in  the  building,  which  is  a  frame 
building  and  adjacent  to  other  frame 
buildings,  will  be  enjoined  from  m- 
troducing  gasoline  into  banks  of  the 
automobile  inside  the  building,  and 
restrained  from  storing  automobiles 
with  gasoline  in  the  tanks  inside  the 
building.  O'Hara  v.  Nelson,  71  N.  J. 
Eq.  161,  63  Atl.  836. 

Lease  of  a  building  for  garage  held 
equivalent  to  an  ejection  of  lessee  of 
adjoining  property  used  -for  lodging 
house.  Blaustein  v.  Pincus,  47  Mont. 
SOS,  131  Pac.  1064. 

16.  Prendergast  v.  Walls,  357  ,  Pa. 
547,   101  Atl.   836. 

17.  Eadney  v.  Town  of  Ashland 
(Ala.),  75  So.  35. 

18.  Section   193. 

19.  Diocese  of  Trenton  v.  Toman, 
74  N.  J.  Eq.  703,  70  Atl;  606;  Ronan 


V.  Barr,  83  N.  J.  Eq.  583,  89  Atl.  383. 
"The  second  paragraph  of  the  cove- 
nant, proscribes  the  use  of  the  lots 
for  purposes  therein  specifically  men- 
tioned '  or  any  other  nuisance  what- 
soever. The  erection  of  a  public  ga- 
rage eo  ytomvnAe  is  not  prohibitedl,  but 
it  is  insisted  that  to  permit  one  to 
be  erected  and  operated  would  create 
a  nuisance.  To  read  this  into  the 
clause  inhibiting  nuisances  necessarily 
requires  a  finding  that  a  public  ga- 
rage is  a  nuisance  per  se.  Thi^  it 
surely  is  not.  It  is  a  place  for  the 
housing  of  automobiles.  The  business 
is  a  lawful  one  and  the  presumption 
is  that  it  will  be  lawfujly  carried  on. 
In  such  circumstances  a  court  of 
equity  will  not  interfere.  If,  in  the. 
prosecution  of  the  business,  a  nui- 
sance is  created,  it  may  interpose." 
Ronan  y.  Barr,  83  N.  J.  Eq.  583,  89 
Atl.,  383.  1  .      . 
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corner  of  the  premises.^"  But  tke  maiateDance  of  a  public  garage 
may  ,be  proscribed  by  a  covenant  which  forbids  any  "  offensive  " 
business.^^  '  Covenants  made  since  the  populaxity  of  automobiles 
sometimes  expressly  forbid  a  "garage."  When  such  is  the  case, 
the  question  involved  is  whether  a  particular  structure  is  a  "  gar- 
age." It  has  been  held  that  it  is  not  a  violation  of  a  restrictive 
covenant  limiting  the  use  of  property  to  residential  purposes  and 
prohibiting  public  or  private  stables  for  horses  or  other  animals, 
or  nuisances  of  any  kind,  description  or  nature,  for  an  owner  to 
erect  a  small  building  connected  with  his  dwelling  to  be  used  as  a 
private  garage. ^^     And,  although  a  restrictive  eoYcnant  running 


20.  Asbury  v.  CaVroll,  54  Pa.  Super. 
C't.  97. 

21.  Restriction  in  a  deed  construed. 
— -Where  the  erection  of  "  any  tav- 
ern, drinking  saloon,  slaughterhouse, 
Bkin-dressing  establishment,  or  any 
other  building  for  oflFensive  purpose 
or  occupation "  is  forbidden  by  the 
terms  of  a  deed  it  is  decided  that  a 
public  garage  is  within  the  meaning 
of  the  restriction.  Hibberd  v.  Ed- 
wards, 235  Pa.   454,   84  Atl.  437. 

Business  of  garage  is  ofiensive. — 
An  owner  of  land  divided  it  into 
building  lots,  and  in  each  deed  in- 
serted a  restriction  that  the  property 
should  not  be  used  for  any  business 
"  offensive  to  the  nieighborhood  for 
dwelling  houses."  In  a  suit  by  one 
of  the  grantees  to  restrain  the  erec- 
tion of  an  automobile  garage,  it  ap- 
peared that  the  building  was  designed 
to  accommodate  about  125  large  au- 
tomobiles, a  part  of  one  story  being 
designed  for  a  repair  shop,  and  it 
being  intended  to  place  in  the  build- 
ing a  portable  forge;  that  demonstra- 
tion cars  were  to  be  kept,  with  dem- 
onstrators to  run  'them,  and  that  • 
about  seventy-five  or  a  hundred  cus- 


tomers were  expected  to  store  auto- 
mobiles there,  such  machines  to  go 
in  and  out  on  an  average  of  once  a 
day.  The  Supreme  Judicial  Court  of 
Massachusetts  held  that  the  mainte- 
nance of  such  a  building  would  con- 
stitute a  violation  of  the  restriction 
against  carrying  on  offensive  business. 
See  Evans  v.  FOBS,  194  Mass.  513, 
80  N.  E.  587,  9  L.  R.  A.  (N.  s.) 
1039,  11  Ann.  Cas.  171. 

22.  Beckwith  ..  Piring,  134  N.  Y. 
App.  Div.  608,  119  N.  Y.  Suppl.  444, 
wherein  it  was  said:  "  Is  either  the 
spirit  and  intent  or  the  letter  of  the 
covenant  violated  by  the  erection  of 
a  garage  such  as  this  one  is  intended 
to  be  ?  There  is  no  allegation  that 
it  is  to  be  of  a  public  character.  Its 
rlimensions  would  hardly  make  that 
possible.  If  after  its  erection  an  at- 
tempt should  be  made  to  use  it  for 
such  a  purpose,  and  to  thus  carry  on 
the  business  of  storing  automobiles 
for  hire,  a  different  question  would 
be  presented.  We  think  that  this 
structure  is  incidental  to  the  reason- 
able use  of  property  for  residential 
purposes.  If  one  having  a  fondness 
for  flowers  should  attach  to  his  resi^ 
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witii  the  laud  forbids  the  grantee  from  erecting  a  "garage,"  an 
adjoining  lg,ndowner,  for  whose  benefit  the  covenant  exists,  cannot 
enjoin  the  erection  of  a  ''  lean-to  "  against  the  side  of  a  dwelling 
for  the  purpose  of  protecting  an  automobile,  used  only  for  private 
purposes,  where  th&  restrictive  covenant  taken  as  a  whole  shows  ■ 
merely  an  intention  to  prohibit  offensive  trade^  or  any  business 
which  would  detract  from  the  residential  character  of  the  neigh- 
borhood.^^ But  a  portable  sheet  metal  garage  placed  on  a  lot  has 
'been  held  to  be  contrary  to  a  covenant  providing,  "  No  stable  or 
garage  shall  be  built  unless  appurtenant  to  a  hoiise  on  a  plot  not 
less  than  lOG*  feet  in  width  by  150  feet  in  depth."  -* 


deuce .  a  small  extension  for  the  pur- 
pose of  a  conservatory  or  greenhouse, 
or  a  lover  of  music,  should  attach  a 
similar  extension  to  be  used  as  a  pri- 
vate music  room,  or  being  a  patron 
of  art,  should  in  like  manner  con- 
struct  a  building  to  be  used  as  an 
art  gallery,  we  think  it  could  hardly 
be  claimed  that  this  was  a  violation 
of  the  -  covenant.  However  much  we 
may  differ  upon  a  question  of  taste, 
it  seems  to  us. that  if  one  has  a  fond- 
ness for  automobiles,  and  desires  to 
build  an  addition  to  his  dwelling 
house  for  the  storing  of  his  own  au- 
tomobiles, it  ca.nnot  be  claimed  that 
he  is  destroying  the  character  of  the 
-property  as  residential  property,  or 
■devoting  any  portion  of  it  to  a  use 
which  is  not  fairly  incidental  there- 
to." 

23.  Sullivan  v.  Sprung,  170  App. 
Oiv.  337,  156  N.  Y.  Suppl.  332,  where- 
in the  court  said :  "  While  the  courts 
carry  out  and  enforce  such  covenants 
restricting  the  enjoyment  of  land 
such .  restrictions  are  not  to  be  en- 
larged or  extended  by  judicial  con- 
struction. (11  Cyc.  1078.)  The  pres- 
ent structure,  painted  to  conform  to 


the  house  to  which  it  is  attached,  is 
simply  an  addition  to  the  dwelling. 
While  used  to  house  a  motor  car  it 
might  serve  as  a,  storeroom  or  for 
other  needs  of  a  private  dwelling. 
.  .  It  is  a,  familiar  principle  that 
separate  terms  in  the  enumeration  of 
things  and  uses  prohibited  or  limited 
by  such  restrictions  are  to  be  taken 
subject  to  the  general  qualifying 
words  expressive  of  the  scope  and 
purpose  of  the  covenant  as  a  whole. 
.  .  Thi^, entire  covenant  is  directed 
against  offensive  trades  and  fur- 
ther toward  quasi-public  uses,  sueii 
as  trade  or  business,  which  WQuld  de 
tract  from  the  private  resideatial 
character  of  the  occupation.  Under 
the  ejusd^m  generis  rule  the  lattoi 
portion  of  the  covenant  against  build- 
ings or  structures  '  for  any  hospital, 
cemetery,  asylum,  manufactory,  trade 
shop,  store,  hotel,  clubhouse,  boarding 
house,  stable  or  garage,'  does  not  ap- 
ply to  this  structure  attached  to  de- 
feihlant's  residence,  in  whicli  is  kept 
her  private  motor  car." 
.  24,  Seibert  v.  Ware,  158  N.  Y. 
Suppl.  229,  wherein  it  was  said- 
"Here   the    garage   was    a    separate. 
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Sec.  195.  Regulatory  power  over  garages  —  in  general. 

The  odors,  the  noise,  and  the  fire  hazard,  which  are  occasioned 
by  the  construction  and  management  of  a  garage,  create  a  situa- 
tion which  justifies  public  regulation.^  As  was  said  in  one  case,^ 
"  Conceding,  as  the  parties  do,  that  the  business  of  conducting  a 
public  garage  does  not  constitute  a  nuisance  per  se,  it  is  a  matter 
of  common  knowledge  that  the  automobile  propelled  by  the  use  of 
gasoline  is  a  large  and  sometimes  noisy  machine,  which  frequently, 
when  in  operation,  emits  an  offensive  odor.  Automobiles  go  in 
and  out  of  public  garages  at  all  hours  of  the  day  and  night,  pro- 
ducing noises  which  must  necessarily  interfere  with  the  comfort 
'  and  welfare  of  those  in  thp  immediate  vicinity.  In  the  starting 
of  these  machines  and  in  the  testing  and  repair  of  their  engines  a 
considerable  noise  is  unavoidable.  '  Gasoline  and  oil  are  used  in 
places  of  this  kind,  and  it  is  necessary  to  keep  a  considerable  quan- 
tity of  gasoline  constantly  on  hand,  which  is  transferred  to  the 
tanks  of  automobile  propelled  by  this  means.  In  making  this 
transfer  a  portion  of  it  necessarily  becomes  vapor,  thus  creating  a 

complete,    and    entire   building,    with  ance    with    her    first   design.      Porta- 

its  own  walls  and  roof,  and  built  so  bility     does    not    necessarily     imply 

as    not    to    be    incorporated    in    the  transiency,  and  a  violation  does  not 

dwelling.    It  was  a  portable  building,  need  to   be   permanent  before  equity 

placed  on  the  defendant's  lot  and  in-  can  intervene.     The  end  sought  to  be 

tended  for  use  as  a  garage,  and  for  accomplished  by  the  restriction  was 

no    other    purpose.     .         .     The    de-  to  prevent  the  building  of  any  garage 

fondant's  breach  of  the  covenant  seems  upon  plots  of  less  than  a  certain  size, 

to    have    been    deliberate.      She    evi-  The  motive  may  have  been  to  avoid 

dently  thought  or  was  advised  that  fire  haz4rd  or  noise  from  the  opera- 

by  adopting  the  plan  of  using  a  port-  tion   of   cars    in   close   proximity   to 

able  building,  instead  of  one  perma-  ihouses  on  adjoining  lots.     Whatever 

nently    afiixed    to    the    freehold,    she  the  motive,  the  covenant  is  plain,  and 

could  disregard  an  agreement  Avhich  a  temporary  violation,  while  it  lasts, 

had  become  irksome.     It  is  none  the  is  within  its  purview  just  as  much 

less  an  unlawful  act,  in  that  she  has  as  a  more  permanent  one." 

put  in  place  on  the   property  a   so-  25.  Ninth  St.   Improvement  Co.  v. 

calle(J  portable  building,  constructed  Ocean  City  (N.  J.  Eq.),  100  ^Atl.  568. 

elsewhere,  instead  of  causing  a  builfl-  26.  People  ex  rel.  Busching  v.  Erics- 

ing  to  be  erected  thereon   in  accord-  son,  263  111.  368,  105  N.  E.  315. 
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menace  both  because  of  the  odor  of  the  fumes  aud  their  inflanmiable 
character.  The  power  of  the  legislature  to  regulate  such  a  busi- 
ness is  in  no  v/^aj  dependent  upon  the  question  whether  it  is  a 
nuisance  per  se.  It  is  of  such  a  character  that  it  becomes  a  nui- 
sance when  conducted  in  particular  localities  and  under  certain 
conditions,  and  it  is  clearly  within  the, province  of  the  le^sl^ture, 
in  the  exercise  of  the  police  power,  to  authorize  the  municipalities 
of  tfae^State  to  direct  the  location  of  public  garages."  Thus,  a 
city  may  pass  an  ordinance  forbidding  the  construction  of  a  garage 
except  on  the  authorization  of  the  board  of  aldermen.^''  If  one 
attempts  to  erect  a  garage  without  a  proper  permit  or  attempts 
to  construct  one  in  violation  of  the  permit,  an  injunction  may  be 
granted  upon  the  prayer  of  an  adjoining  owner.^*  Municipal  or- 
dinances for  the  regulation  of  garages  must  be  reasonable,  but  they 
are  presumed  to  be  valid,  and  it  is  incumbent  on  the  party  com- 
plaining to  show  their  invalidity.^'  A  municipal  regulation  may 
be  invalid  if  it  discriminates  between  different  garage  keepers 
similarly  situated.^" 

Sec.  196.  Regulatory  power  over  garages  —  licensing. 

Municipal  corporations  in  some  States  may  require  the  licensing 
of  garages  and  impose  a  license  fee  of  their  owners.^^  So,  too,  un- 
der certain  circumstances,  licenses  for  the  storage  of  gasoline  or 
inflammable  oils  may  be  granted  or  withheld  from  garages.^^  A 
motor  club  organized  as  a  corporation  not  for  profit,  to  own,  run 
and  maintain  a  club  house  and  garage  to  be  enjoyed  by  members 

27.  Storer    v.    Downey.    215    Mass.  315;  People  v.  Oak  Park,  266  111.  365, 
273,  102  N.  E.  321:  107  N.  E.  636. 

28.  Trauernicht  V.  Kichter  (Minn.),  30.  Kenney   v.  Village   of  Dorehes- 
169  N.  W.  701;   Page  v.  Brooks    (N.  ter,i  101  Neb.  425,  163  N.  W.  762. 
H.),  104  Atl.  786.  31.  Louisville  Lozier  Co.  v.  City  of 

29.  Dangel  V.  Williams   (Del.  Ch.),  Louisville,    159   Ky.    178,    166   S.   W. 
99  Atl.  84;   People  ex  rel.  Busehing  767. 

y.  Ericsson,  363   111.   368,   105  N.   E.  32.  Section  199. 
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of  the  club,  lias  been  held'  to  be  maintaining  a  garage  within  the 
meaning  of  a  city  ordinance  requiring  a  garage  license.^' 

Sec.  197.  Regulatory  power  over  garages  —  location. 

On  account  of  the  offensive  noises  and  odors  which  arise  from 
the  maintenance  of  a  garage,  as  well  as  the  danger  of  fire  frpm 
gasoline  and  inflammable  oils  kept  on  such  premises,  the  location  of 
a  public  garage  is  a  matter  of  municipal  regulation. ■*■*  Thus,  it 
is  proper  to  prohibit  the  maintenance  of  a  public  garage  within  a 
prescribed  distance^  which  is  reasonable,  .of  a  church.^^  And,  it 
is  held  that  a  municipality  may  pass  an  ordinance  forbidding  the 
construction  of  a  garage  in  a  residential  part  of  the  municipality 
without  the  consent  of  a  certain  proportion  of  the  residents  within 
a  given  distance.^'     An  ordinance  which  makes  it  unlawful  to 


33.  City  of  Chicago  v.  Log^n  Square 
Motor  Club,  189  111.  App.  148. 

34.  People  ex  rel.  Busehing  v.  Erics- 
son, a63  111.  368,  105  N.  E.  315.  See 
also  State  v.  Harper,  166  Wis.  303, 
165  N.  W.  281. 

35.  People  en  rel.  Busehing  v.  Erics- 
son, 263  111.  368,  105  N.  E.  315. 

36.  United  States  ex  rel.  Early  v. 
Richards,  35  App.  D.  C.  540;  Weeks 
V.  Heurich,  40  App.  D.  C.  46;  People 
ex  rel.  Busehing  v.  Ericsson,  263  111. 
368,  105  N.  E.  315;  People  v.  Oak 
Park,  266  111.  365,  107  N.  E.  636; 
People  V.  Stroebel,  156  N.  Y.  App. 
Div.  457,  141  N.  Y.  Suppl.  1014. 

Injunction  hy  nearby  owner. — Wlion 
one  seeks  to  construct  or  maintain  a 
garage  without  the  consent  of  the 
nearby  owners  as  required  by  a  local 
regulation,  the  owner  of  premises  a 
few  feet  away  may  invoke  injunctive 
relief.  Weeks  v.  Heurich,  40  App.  D. 
C.  46. 

Contrary  decision. — An  ordinance 
forbidding  the  erection   or  alteration 


of  a-  public  garage  within  forty  feet ' 
of  adjoining  owners,  without  the  con- 
sent of  such  owners,  has  been  con- 
demned as  unreasonable.  Dangel  v. 
Williams  (Del.),  99  Atl.  84,  wherein 
it  was  said:  "  The  power  to  legislate 
conferred  on  one  governmental  body 
cannot  be  delegated  by  it,,  the  legal 
maxim  being  '  delegatus  non  potest 
delegwri.'  Rice  v.  Poster,  4  Har.  479. 
By  the  charter  the  power  to  legislate 
in  relation  to  buildings  and  to  make 
building  regulations  is  committed  to 
the  council,  the  legislative  body  of 
the  city  of  Wilmington.  That  legis- 
lative body  has  by  ordinance  given  to 
each  owner  of  land  in  the  residence 
portion  of  the  city  a  right  to  decide 
whether  public  garages  shall  be  erect- 
ed in  that  section  within  forty  feet 
of  his  land.  By  the  overwhelmihg 
weight  of  authority,  with  scarcely 
any  decisions  to  the  contrary,  such 
legislation  is  invalid.  It  is  a  funda- 
mental right  of  government  to  re- 
strict for  the  public  good  the  use  of 
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'"  build,  construct  or  maintain  "  a  public  garage  in  a  residence 
district  without  obtaining  frontage  consents  applies  to  such  garages 
as  are  already  being  maintained  as  well  as  to  those  proposed  to  be 
constructed  in  the  future,  and  is  therefore  not  void  as  discriminat- 
ing between  persons  already  engaged  in  the  business  and  those  in- 
tending to  engage.^'  In  determining  whether  consent  of  the  requi- 
site number  of  nearby  owners  has  been  given,  the  following  hold- 
ings have  been  made :  The  ruins  left  by  a  building  destroyed  by 
fire  are  not  to  be  counted  at  all ;  a  structure  divided  by  frame  par- 
titions into  three  small  shops  is  to  be  coimted  as  one  business  build- 
ing ;  a  structure  having,  two  street  numbers  may  be  counted  as  one 
residence  building ;  a  building  at  a  corner  having  shops  on  the  street 
level  with  their  entrances  on  another  street,  but  its  main  entrance 
on  the  Street  in  question,  may  be  counted  as  a  flat  building  on  the 
street  in  question;  and,  where  a  court  extending  from  the  street 
to  a  front  yard  for  residents,  is  used  in  common  for  light  and  air 


private  property  by  the  individual 
owning  it,  and  this  is  included  in  the 
term  police  power,  the  exercise  of 
which  is  seen  in  regulations  of  con- 
struction of  buildings  for  the  safety 
of  the  public  and  the  prohibition 
against  certain  kinds  of  business  to 
preserve  the  public  health.  But  all 
regulations  must  tie  reasonable,  gen- 
eral and  uniform,  and  the  power  must 
be  exercised  by  the  legislative  body 
directly  and  not  be  delegated  to  any 
individual.  Therefore,  an  ordinance 
which  prohibits  the  erection  of  .a  pub- 
lic garage  in  the  residence  portion  of 
the'eity  without  the  consent  of  the 
owners  of  adjoining  lands  is  unrea- 
sonable, is  not  uniform  and  is  a  dele- 
gatioij  of  power  to  the  adjoining 
owners  of  property  which  can  be  exer- 
cised only  by  the  duly  constituted 
legislative  body.  By  it  an  owner  of 
land  may   be   restricted   in   a   proper 


use  of  his  land  for  a  particular  pur- 
pose by  his  failure  to  obtain  the  con- 
sent of  his  neighbor,  either  because 
of  the  arbitrary  will,  or  caprice  of 
his  neighbor,  or  because  he  is  inac- 
cessible, or  hostile,  or  for  any  reason 
indifferent.  The  adjoining  owner  and 
not  the  council  makes  the  ordinance 
effective.  The  liberty  to  erect  the 
garage  is  granted  or  withheld  not  by 
the  city,  or  any  of  its  officers,  but  by 
some  one  or  more  of  the  owners  of 
property  adjoining  the  land  on  which 
the  garage  is  to  be  erected.  This  is 
unreasonable  and  an  unwarranted 
delegation  of  legislative  power." 

Notice  to  co-tenants  of  adjoining 
premises  of  petition  for  permit  to 
erect  a  public  garage.  See  Wright  v. 
Lyons,  304  Mass.  167,  113  N.  E.  876. 

37.  People  v.  Oak  Park,  366  111. 
365,  107  N,  E.  636. 
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and  egress  and  ingress  to  the  street,  two  courts  buildings  abutting 
the  street  and  two  buildings  at  the  rear  of  the  court  and  facing  the 
street  are  to  be  counted.^  In  determining  the  proportion  of  build- 
ings used  exclusively  for  residence  purpose  within  a  given  radius 
of  the  site  of  a  proposed  public  garage,  barns  and  private  garages 
used  in  connection  with  residences  are  not  to  be  counted  as' build- 
ings not  used  exclusively  for  residence  purposes.^?  Where  a  regula- 
tion provides  that  no  garage  shall  be  built  on  a  street  where  a  cer- 
tain per  cent,  of  the  buildings  on  both  sides  of  the  block  are  resi- 
dences, a  "  block  "  is  construed  not  to  extend  between  two  streets 
that  completely  cross  the  street  in  question,  but  to  stop  at  a  street 
running  into  it  though  not  across  it.*"  The  power  to  regulate  the 
location  of  public  garages  within  a  municipality  will  not  give  the 
right  to  prohibit  theili  within  its  territorial  bounds.*'-'  And 
it  has  been  held  that  a  municipal  regulation  prohibiting  garages  and 
certain  other  structures  without  the  consent  of  the  real  estate  own- 
ers within  300  feet  is  invalid.*^ 

38.  \A'ise  V.  Chicago,  183  111.  App.  in  a  strictly  residential  district,  and 
215.  it   necessarily   follows   that   an   ordi- 

39.  People  v.  Oak  Park,  2&6  111.  nance  permitting  the  location  and 
365,  1(W  N.  E,  636.  maintenance'  of  a  garage  in  residen- 

40.  Wise  V.  Chicago,  183  111.  App.  tial  districts  under  the  conditions  pre- 
315.  scribed  by   this  ordinance   cannot  be 

41.  People  ex  rel.  Buscbing  v.  Erics-  said  to  be  unreasonable.  The  require- 
son,  263  111.  368,  103  X.  E.  313,  mcnt  that  the  person  desiring  to  con- 
wherein  it  was  said:  "We  do  not  struct  or  maintain  a  garage  in  any 
agree  with  counsel  for  appellant  tliat  block  in  which  two-thirds  of  the 
under  this  statute  the  city  is  aiven  buildings  oil  both  sides  of  the  street 
the  power  to  prohibit  tlie  loration  of  are  used  exclusively  for  residences 
a  garage  anywhere  within  its  corpo-  procure  tlie  written  consent  of  a  ma- 
rate  limits.  Such  legislation  by  the  .jority  of  the  property  owners,  accgrd- 
city  authorities  would  be  so  unrea-  ing  to  frontage,  on  b'oth  sides  of  the 
sonable  as  to  render  it  invalid.     TJn-  street,  is  not  unreasonable." 

der  this  statute  the  city  undoubtedly  42.  State  ex  rel.  Nehrbass  v.  Har- 

has  the   power,   if   it   should    see   fit,       per,  162  Wis.  599,  156  N.  W.  941 
to  prohibit  the  location  of  a  garage 
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Sec.  198.  Regulatory  power  over  garages  —  manner  of  con- 
struction. 

The  manner  of  construction  of  garages  is  a  matter  within  tHe 
regulatory  power  of  the  State  and  generally  oif  municipal  divisions. 
Thus,  a  municipality  may  pass  an  ordinance  providing  that  only 
fire  proof  buildings  shall  be  used  for  garages.^^ 

Sec.  199.  Regulatory    power    over    garages  —  storage    of 
gasoline. 

On  account  of  the  danger  of  fire,  the  storage  of  >  gasoline  and 
other  inflammable  oils  and  materials  in  a  garage  is  a  proper  subject 
of  governmental  regulation.**  Thus  a  city  ordinance  providing  that 
no  garage  permit  allowing  the  storage  of  volatile  inflammable  oil 
shall  be  issued  for  any  building,  shed  or  inclosure  which  is  situated 
within  fifty  feet  of  the  nearfest  wall  of  a'  building  occupied  as  a 
school,  has  been  sustained  though  it  applieis  to  property  used  as  a 
garage  for  a  number  of  years  prior  to  the  enactment  of  the  ordin- 
ance.*^ So,  too,  a  regulation  requiring  that  all  lights  on  motor 
vehicles  except  electric  lights  shall  be  extinguished  before  volatile 
inflammable  oil  is  delivered  to  fuel  tanks,  is  proper,  and  places  an 
obligation  upon  garage  keepers  to  extinguish  lights  on  a  machine 

43.  McNamara  v.  Rings,  80  Misc.  quoted  as  being  in  violation  of  his 
(N.  Y.)   239,  140  N,  Y.  Suppl.  934.  constitutional   riglits,   because   it   de- 

44.  Discrimination.  —  A  municipal  prives  him  of  his  property  without 
regulation  requiring,  one  dealer  to  re-  due  process  of  law,  and  denies  to  him 
move  a  tank  and  gasoline  pump  at  the  equal  protection  of  the  law.  It 
the  curb  in  front  of  his  place  of  busi-  seems  to  me  that  the  regulation  is 
ness,  constitutes  an  unlawful  discrim-  not  objectionable  on  the  score  stated 
inatjon  where  his  competitor  a  short  by  the  relator.  The  object. sought  is  ' 
distance  away  is  permitted  to  main-  the  preservation  of  public  safety  and 
tain  a  similar  apparatus.  Kejiney  v.  the  welfare  of  the  community.  The 
Village  of  Dorchester,  101  Neb.  425,  encatment  is  not  an  arbitrary  inter- 
163  N.  W.  768.  ference  with  the  rights  of  the  indi- 

45.  Mcintosh  v.  Johnson,  211  N.  Y.  vidual,  but  is  a  fair,  reasonable  and 
265,  105.  N.  E.  416,  wherein  it  was  appropriate  exercise  of  the  police 
said :     "  He  challenges  the  regulation  power." 
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before:  delivering  gasoline  into' the  tank  of  a  motor  vehicle.**  And 
regulations  adopted  by  the  Commissioner  of  the  District  of  Colum- 
bia prohibiting  the  storage  or  keeping  for  sale  of  inflammable  oila 
without  a  license  and  prescribing  the  conditions  under  which 
licenses  shall  be  granted,  have  been  sustained.*'  And  it  has  been 
held  a  part  of  such  i^egulations  requiring  every  person  storing  gaso- 
line in  the  city  of  Washington  to  take  out  a  license,  which  re- 
quires every  such  application  to  be  referred  to  the  inspectors  of 
buildings  and  the  chief  engineer  of  the  fire  department  for  ex- 
amination of  the  building  described  in  the  application,  who  shall 
transmit  the  application  with  the  recommendation  to  the  assessor 
of  the  district,  who  shall,  if  such  officials  recommend,  issue  a 
license  unless  otherwise  ordered  by  the  commissioners,  is  not  void 
a-s  an  unauthorized  delegation  of  the  powers  conferred  upon  the 
-commissioners ;.  it  not  being  a  delegation  of  their  authority  to  oom- 
mit  to  the,  expert  agents  named,  a  duty  to  ascertain  and  report 
information  important  to  the  exercise  of  their  power  to  issue  the 
license,  the  propriety  of  which  issue  must  depend  upon  the  char- 
acter and  surroundings  of  the  building  occupied.  The  word 
"  reeommendatipn  "  in, the  regulation  is  used  in  the  sense  of  re- 
port.*' An  informatijOn  in  the  police  court  against  the  proprietor 
of  an  automobile  storage  and  repair  house,  charging  him  with 
storage  and  keeping  gasoline  for  sale  without  a  license,  is  not  sup- 
ported by  evidence  which  shows  that  the  defendSnt  had  a  license 
to  conduct  such  a  business  but  had  been  refused  a  special  license 
for  the  storage  and  sale  of  gasoline  on  the  -premises ;  that  he  did 
not  have  a  permit  to  store  gasoline  in  an  underground  tank  half 
a  block  from  his  establishment;  that  from  time  to  time  each  day 
as  needed  he  procured  gasoline  from  such  tank  for  the  supply  of' 
automobiles  in  his  establishment,  which  renaained  therein  from  ten 

46.  Karg  v.  Seventy-ninth  St.  Ga-  48.  District  of  CoIvuHbia  v.  Weston, 
rage  Cotp.,  102  Mise.  (N.  Y.)  114,  23  App.  D.  C.  363,  distinguish ing 
168  N.  Y.  Suppl.  164.  United  States  r.  Ross,  5  App,  D.  C 

47.  Ohill  v.  District  of  Columbia,  241. 

23  Wash.  L.  Rep.  759.  .  .>, 
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minutes  to  an  hour  awaiting  the  arrival  o£  their  owners,  who  had 
ordered  them  made  ready  for  use;  there  being  nothing  in  such 
evidence  fi-om  which  the  sale  of  gasoline  could  be  inferred  and 
nothing  to  show  that  it  was  stored  upon  the  premises  within  the 
meaning  of  the  regulation.*' 

Sec.  200.  Regulatory  power  over  garages  —  keeping  regis- 
ter of  repairs. 

A  statute  requiring  that  •'  every  repair  shop  of  whatsoever  kind, 
or  garage,  within  this  State,  engaged  in  the  repairing,  rebuilding 
or  repainting  of  automobiles  of  every  description ;  or  any  repair 
shop,  within  the  State,  engaged  in  electrical  work  in,  connection 
with  automobiles  of  every  description,  shall  keep  a  well  bound  book 
in  which  they  shall  register,  in  an  intelligent  manner,  each  and 
every  material  repair  or  change  in  or  on  any  automobile  or  auto- 
mobiles of  every  description,"  applies  to  the  "  garage  "  or  "  repair 
shop,"  but  the  persons  engaged  in  operating  them  are  not  amen- 
able to  prosecution.™ 


49.  Vyeston  v.  District  of  Columbia, 
23  App.  D.  C.  867. 

50.  fowler  v.  State  (Tex.  Cr.),  193 
S.  W.  951,  wherein  the  court  sai(J: 
"  Following  these  rules,  taking  the 
language  employed  and  ,  its  meaning, 
it  will  be  readily  seen  and  pbserved 
that  by  no  sort  of  ord,inary  language 
such  as  is  coinmonly  understood  can 
a  garage  be  a  person,  nor  is  the  in- 
dividual citizen  of  Texas  to  be  re- 
garded by  the  language  of  this  stat- 
ute as  a  repair  shop  or  electrical 
works.  He  may  be  the  manager  or 
owner,  but  he  is  not  the  shop — ^he  is 
not  the  garage.  It  will  be  observed 
further  the  legislature  does  not  un- 
dertajfe,  which  perhaps  they  migbt 
have  done  had  they  desired,  ,^o  define 
a  garage  with  such  meaning  as  would 
do  violence  to  the  ordinary  language 

16 


and  understood  words.  ,  It  cannot  be 
held  with  any  degree  of  accuracy  that 
the  word  '  garage '  is  synonymous 
with  'person  '  or  a  '  citizen.'  Some- 
times where  ambiguous  language  is 
used  by  the  legislature,  looking  to  the 
whole  act,  it  may  be,  held  that  the 
language  conveys  or  includes  things 
not  specifically  designated,  but  this  is 
a  stretch  of  the  riile  or  construction 
unless  the  legislature  has, specially  so 
defined  it.  Eecpgnizing  thie  ,fact,  how- 
ever, that  perhaps  a  garage  and  an 
individual  are  different  things,  or 
that  a  repair  shop  is  not  a  human 
being,  they  did  not  undertake, to  make 
a  garage,  repair  shop, ,  and  electrical 
works,  synonymous  with,  the  ternt 
'  qitizen  'or  a  '  person.' ,  T^iis  law 
would  not  justify,  from  this  view- 
point, the  complaint  and  information. 
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Sec.  201.  Rights  of  garage  keeper. 

A  garage  keeper  is  generally  allowed  a  lien  on  a  motor  vehicle 
for  the  storage  thereof  and  for  repairs  made  to  it.^^  But,  even  if 
his  li6n  is  ineffctive  for  some  reason,  he  is  entitled  to  recover  of 
the  owner  the  agreed  price  for  storage  or  for  supplies  and  repairs. 
Or,  in  the  absence  of  agreed  price  for  repairs,  the  garage  keeper 
is  entitled  to  recover  of  the  owner  the  reasonable  value  of  the  ser- 
vices and  materials  furnished  ;^^  but  the  circumstances  may  be  such 


We  have  a  law  also  to  the  effect,  that 
before  a  man  can  be  punished  in 
Texas  there  must,  be  an  offense  de- - 
fined  by  the  legislature,  and  it  must 
affect  the  individual  and  include  him 
within  its  terms.  No  one  looking  at 
this  statute  would  undertake  to  be- 
lieve that  by  the  plain  import  of  the 
language  in  which  it  is  written  a 
garage  would  be  an  individual  or  a 
citizen." 

51.  Sections  875-881. 

52.  Helber  v.  Sehaible,  183  Mich. 
379,  150  N.  W.  145^ 

Time  cards  showing  the  number  of 
hours  of  labor  devoted  to  the  repair  of 
an  automobile  may  be  shown  to  wit- 
ness to  refresh  his  recollection  on  the 
subject.  New  York  Motor  Car  Co.  v. 
Greenfield,  145  N.  Y.  Suppl.  33,  wherein 
it  was  said :  "  In  endeavpring  to  show 
the  number  of  hours  of  labor  devoted 
to  the  repair  of  the  automobile  and 
the  materials  furnished  thereon,  plain- 
tiff called  its  former  foreman  who 
had  been  in  charge  of  this  work.  He 
testified  in  substance  that  he  cbul^ 
not  remember,  the  details  without 
having  his,  memory  refreshed.  A  large 
number  of  daily  time  caii'ds  were  then 
shown  to  him'  which  he  recollected 
thftt  he .  had  made  out    These  cards. 


which  were  signed  by  the  witness, 
showed  the  materials  furnished  and 
the  number  of  hours  of,  labor  which 
had  been  put  into  this  repair  work. 
The  witness  testified  repeatedly  on  his 
direct  and  crossrexamination  that  he 
personally  knew  what  materials  had 
been  furnished  and  lyhat  labor  done, 
and  that  he  had  constantly  superin- 
tended the  work  or  was  with  the 
workmen  when  they  did  it.  He  also  , 
said  that  before  making  the  entries 
he  would  each  evening  ask  each  work- 
man the  number  of  hours  which  he 
had  devoted  to  the  work.  Basing  his 
contention  upon  this  last  statement 
alone,  which  was  evidently  a  state- 
ment by  the  witness  of  an  additional 
precaution  which  he  took  to  verify  his 
knowledge,  the  respondent  claims  that 
the  entries  on  the  cards  were  founded 
on  hearsay,  and  that  the  cards,  there- 
fore, were  not  rendered  admissible. 
To  this  view  we  cannot  assent  with- 
out doing  violence  to.  the  letter  and 
spirit  of  the  witness'  testimony,  which 
shovved  ample  detailed  knowledge  of 
l)oth  the  hours  of  labor  applied  and 
of  the  materials  furnished." 

Evidence  in  action  for  repairs.^  See 
Handle  v.  Barden  (Tex.  Civ.  App.), 
184  S.  W.  1063. 
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that  an  implied  contract  to  pay  for  repairs  will  not  be  made.^' 
When  the  machine  is  brought  to  the  garage  by  a  chauffeur,  the  gar- 
age keeper  should  assure  himself  of  the  authority  of  the  chauffeur 
to  order  repairs,  especially  where  they  are  of  a  permanent  nature.^* 
If  the  garageman  undertakes  to  make  repairs  so  as  to  put  the  ma- 
chine in  good  running  condition,  though  he  is  not  bound  to  put  the 
machine  in  perfect  mechanical  condition,  he  must  at  least  substan- 
tially perfprm  his  part  of  the  contract  before  he  can  recover  from 
the  owner  for  his  services. ^^    tTnder,  a  provision  of  a  Penal  Code 


63.  Helber  v.  Schaible,  183  Mich. 
379,  150  N.   W.   145. 

54.  Gage  v.  Callanan,  57  Misc.  (N. 
Y.)  479,  109  N.  Y.  Suppl.  844,  re- 
versed on  other  grounds,  128  N.  Y. 
App.  Div.  752,  113  N.  Y.  Suppl,  327. 
In  the  lower  court,  it  was  said: 
"  Evidently  the  chauffeur  had  no  im- 
plied or  apparent  authority  to  order 
permanent  Tepairs,  or  any  repairs 
other  than  such  as  were  necessary 
to  enable  him  to  proceed  upon  his 
journey.  This  was  evident  to  the 
plaintiff  himself,  for  he  placed  no 
reliance  upon  the  word  of  the  chauf- 
feur, writing  the  owner  himself  for 
instructions.  The  owner  ignored  his 
letters.  Clearly  the  plaintiff  was  in 
no  way  deceived  as  to  the  chauffeur's 
authority.  Clearly  he  knew  that  he 
had  no  authority  to  order  the  repairs 
in  question.  The  case,  therefore,  is 
precise,  as  if  the  chauffeur  had  not 
given  the  orders  in  question,  merely 
leaving  the  car  in  plaintiff's  shop  for 
safe  keeping.  If  the  plaintiff  had 
then  suggested  repairs  to  the  defend- 
ant, and  received  no  response  to  his 
suggestion,  he  could  not  then  have 
made  Tepairs  except  at  his  own  cost 
and  risk.  So  in  this  case.  The  plain- 
tiff is,  therefore,  not  entitled  to  re- 
cover his  repair  bill. .  ■  It  is  otherwise 


as  to  his  bill  for  storage.  The  chauf- 
feur had  the  right  to  place  the  broken 
down  car  in  the  plaintiff's  custody 
for  safe  keeping.  The  defendant  was 
informed  that  he  had  done  so.  He 
did  not  interfere  with  the  plaintiff's 
custody  of  the  car,  but  left  it  with 
him  for  a  long  period  of  time.  He 
certainly  is  liable  for  the  keep  of  the 
car." 

55.  A  decision  by  the  municipal 
court  of  New  York  city  is  of  inter- 
est in  this  connection  and  the  fol- 
lowing opinion  is  given: 

Laube,  J. — This  action  is  brought 
to  recover  the  sum  of  $267.12,  rep- 
resenting three  items,  first,  the  item 
of  $160,  the  agreed  price  of  certain 
repairs  to  defendant's  electric  auto- 
mobile; secondly,  the  price  of  $78.12, 
the  cost,  as  per  agreement  of  the 
parties,  of  placing  in'  the  defendant's 
automobile  a  new  armature ;  and 
thirdly,  the  item  of  $39,  represent- 
ing certain  work,  labor  and  services 
performed  by  the  plaintiff  upon  the 
same  automobile  at  the  defendant's 
request. 

I  find  great  difficulty  in  reaching 
a  decisioniin  this  case,  realizing  that 
if  I  decide"  the  issues  in  favor  of  the 
defendant  the  plaintiff  must  suffer  a 
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making  it  a  misdemeanor  for  one  Belling  goods  to  an  employee  or 
servant  acting  for  another  or  ^vho  renders  service  or  labor  to  give  a 


considerable  loss,  in  view  of  \,iie  fact 
that  it  has  expended  time  and  money 
in  the  repairs  which  it  undertook  to 
make  upon  this  automobile.  But,  on 
the;  other  hand,  if  I  decide  in  plain- 
tiff's favor  the  defendant  would  be 
put  to  great  expense  with  compara- 
tively little,  if  any,  gain  by  reason 
of  the  work  which  the  plaintiff  under- 
took. 

I  think  it  may  fairly  be  said  that 
it  was  the  understanding  between  the 
parties  that  by  reason  of  the  repairs 
which  ithe  plaintiff  undertook  to  do 
the  automobile  of  the  defendant  was 
to  be  put  in  first  cltfss  running  con- 
dition, or  at  least  in  good  running 
condition.  As  I  understand  it,  this 
does  not  necessarily  mean_  that  it 
should  be  put  in  perfect  nieehanical 
condition.  The  question  is.  however, 
can  it  fairly  be  said  that  this  auto- 
mobile was  by  reason  of  the  repairs 
which  the  plaintiff  made  put  in  run- 
ning condition?  Admittedly,  while, 
the  automobile  was  in  the  possession 
of  the  plaintiff,  the  only  test  of  its 
runnning  qualities  was  made  about 
the  garage  floor.  Besides  this  the 
automobile  was  operated  only  from 
the  garage  to  the  pier  in  New  York 
and  from  the  pier  to  the  garage  in 
Huntington,  »  distance  of  but  a  few 
miles,  over  good  roads,  and  after  that 
the  ear  could  not  be,  and  was  not. 
operated  satisfactorily.  It  is  undis- 
puted that  when  the  attempt  was 
made  to  TechaTgte  the  batteries,  Which 
had  in  part  teen  exhausted  by  the 
trip  to  Huntington,  it  was  found  that 
there' vitas'  an  interrupted  circuit  in 
the  shape  of  the  breaking  of  certain 


metal  straps  connecting  the  cells  of 
the  batteries.  While  this  in  itself 
may  not  have  been  a  matter  of  very 
great  importance,  and  a  repair  which 
could  be  made,  it  indicates- to  ray 
mind  that  the  work  was  not  done  in 
that  workmanlike  manner  which  the 
defendant  had  a  right  to  expect.  1 
take  it  that  a  oar  is  not  put  in  first 
class  or  in  good  running  condition 
merely  because  it  happens  to  run  a. 
few  miles.  There  must  be  at  least 
some  reasonable  period  of  time  when, 
with  fair  and  reasonable  usage,  under 
ordinary  conditions,  the  car  should 
continue  to  be  capable  of  operation. 
In  this  instance  such  was  not  the  case. 
I  do  not  mean  to  i  decide  that  the 
party  undertaking  repairs  of  an  au- 
tomobile guarantees  the  duration  of 
those  repairs,  but  where,  as  here, 
without  any  liard  usage,  and  with 
only  a  few  miles  of  operation,  the 
c{ir  is  found  unfit  for  further  oper- 
ation,'I  do  not  think  it  can 'be  said 
that  the  plaintiff  has  reasonably  com- 
plied with  its  contract  to  put  the  car 
in  first  class  or  even  in  good  running 
condition.  So  far,  therefore,  as  the 
item  of  $160,  the  contract  work,  is 
concerned,  I  have  concluded  that  the 
plaintiff  must  fatil  in  its  recovery. 
In  regard  to  the  items  representing 
the  labor  of  the  plaintiff's  employees 
in  attempting  to  make  the  repairs  in 
Huntington  I  do  not  think  the  plkih- 
tiff  is  entitled  to  recover,  for  th«y 
were  mere  attempts  to  remedy  the 
defective  condition  pf  the  ear.  So  far 
as  the  price  of  the  armature  is  con- 
cerned I  believe  that  it  is  hut  fair 
to  permit  the  plaintiff  to  recover  for 
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commission,  discount  or  bonus  to  such  employee,  where  a  plaintiff 
sued  for  supplies  and  work  in  repairing  defendant's  automobile 
and  the  giving  to  the  chauffeur  of  a  discount  on  such  materials  and 
work  was  proved,  it  was  held  that  the  contract  was  void  and  that 
the  plaintiff  could  not  recover.^^ 

Sec.  202.  Liability  of  garage  keeper  —  in  general. 

A  garage  keeper  storing  the  car  of  another  for  compensation  is 
classed  as  a  bailee  for  hire,^'  and  as  such,  he  is  ibound  to  furnish 
reasonably  safe  accommodations  and  to  exercise  reasonable  care 
and  prudence  to  keep  the  machine  in  a  safe  manner.^*  If  guilty  of 
negligence  resulting  in  injury  to  the  machine,  he  may  be -charged 
with  the  damage.^^  The  liability  of  a  garage  keeper  for  hire  is 
not  affected  by  reason  of  the  knowledge  of  the  owner  as  to  the  place 
where  the  property  is  kept.^"  Its  acceptance  by  the  garageman  im- 
poses on  him  the  duty  of  exercising  due  care  for  its  safety  and  pro- 
tection.*^    In  the  absence  of  statute  affecting  his  liability,  he  is 


the  cost  thereof,  as  this  armature  was 
purchased  by  the  plaintiff  for  the  de- 
feiidant,  at  the  defendant's  request, 
and  was  put  into  the  defendant's  car, 
and  the  defendant  undoubtedly  re- 
ceived the  benefit  thereof. 

It  follows  from  these  expressions 
of  my  opinion  that  judgment  must 
be  for  the  plaintiff  in  the  sum  of 
$78.12.  See  New  York  Law  Jawmal, 
Dec.   4.   1908. 

56.  General  Fire  Repair  Cd.  v. 
Price,  115  N.  Y.  Suppl.  171. 

57.  Section   192. 

58.  Steveijs  v.  Stewart-Warner 
Speedometer  Corp..  323  Mass....4^4,  111 
N.E.  771. 

59.  Illinois. — Ford  Motor  Co.  v.  Os- 
burn,  140  111.  App.  633,.     . 

Kansas. — Roberts  v.  Kinley,  80 
Kans.  885,  132  Pac.  1180,  45  L.  R.  A. 
(N.  S.)    938. 


Massachusetts. — ^Stevens  v.  Ste\yart- 
VVarner  Speedometer  Corp.,  233  Mass. 
44,  111  N.  E.  771. 

MicMgam.— Smith  v.  Bailey,  195 
Mich.  105,  161  N.  W.  822. 

New  Torh. — Allen  v.  Fulton  Motor 
Co.,  71  Misc.  190,  128  N.  Y.  Suppl. 
419. 

,  West  Virginia.— iicLain  v.  West 
Virginia  Automobile  Co.,  72  W.  Va. 
728,,  79   S.   E.   731. 

M^r:shington, — ^Tacoma  Auto  Livery 
Co.  V.  Union  Motor  Car  Co..  87  Wash. 
102.  151  Pac.  243. 


•  ?0.  Stevens  v. 
Speedometer  Corp.. 
N.  E.  771. 

61.  Stevens       v. 


Stewart-Warner 
223  Mass.  4.4,  111 

Stewart- Warner 


Speedometer  Corp.,  223  Mass.  44,  111 
N.  E.  771. 
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not  an  insurer  of  the  safety  of  the  machine.^^  ■  Nor  is  he  liable  for 
deterioration  in  value  owing  to  the  inroads  of  time.*^  Upon  the 
expiration  of  the  bailment,  the  bailee  must  return  the  machine  to 
the  bailor.^^ 

Sec.  203.  Liabilty  of  garage  keeper  —  gratuitous  bailee. 

One  who  cares  for  the  vehicle  of  another  without  compensation, 
may  be  classed  as  a  "  gratuitous  "  bailee.^^  A  gratuitous  bailee  is 
sometimes  said  to  be  obligated  to  the  bailor  only  for  an  exercise 
of  slight  care,  and  is  liable  only  for  gross  neglect  or  bad  faith.*' 
Thus,  if  a  garage  keeper  permits  the  owner  of  a  motorcycle  to  leave 
the  machine  in  the  garage  over  night  without  compensation,  the 
garage  keeper  is  a  gratuitous  bailee  and  liable  only  for  gross 
neigligence.*' 

Sec.  204.  Liability  of  garage  keeper  —  injury  by  fire. 

In  the  absence  of  special  statute  on  the  subject  or  special  con- 
tract between  the  parties,  a  garageinan  does  not  insure  a  vehicle  in 
his  custody  against  damage  from  fire  in  the  garage.  He  is  liable 
for  the  injury,  only  when  his  negligence  has  contributed  thereto.*' 
As  a  gctoeral  proposition,  in  case  of  an  injury  by  fire,  the  burden 
is  on  the  owner  of  the  damaged  machine  to  show  the  negligence  of 
the  garageman.*'     The  owner  of  a  garage  is  bound  to  exercise 

62.  Ford  Motor  Go.  v.  Osburn,  140  66.  Thomas  v.  Hackney,  193  Ala 
111.  App.  633;  Roberts  v.  Kinley,  80  ■  37,  68  So.  296;  Glende  v.  Spraner, 
Kans:   885,   133  Pae.   1180,  45  L.  K.       198.111.   App.   584. 

A.   (N.  S.)   938;  Allen  v.  Fulton  Mo-  67.  Glende  v,  Sprainer,'  198  111.  App. 

tor  Co.,   71  Misc.    (N.   Y.)    190,   138  584. 

N.  Y.  Suppl.  419.  .  68.  Ford  Motor  Co.  v.  Osburn,  140 

63.  Wimpfheimer  v.  Demarent  &  111.  App.  633;  Allen  v.  Fulton  Motor 
Co.,  78  Misc.  (N.  Y.)  171,  137  N.  Y.  Car  Co.,  71  Misc.  (N.  Y.)  190,  138 
Suppl.  908.  N.  Y.  Suppl.  419.     See  also  Roberts 

64.  Drew  v.  King,  76  N.  H.  184,  80  v.  Kinley,  80  Kans.  885,  133  Pae. 
Atl.   643.  1180,  45  L.  R.  A.    (k  S.)    938. 

65.  Glende  v.  Spraner,  198  111.  App.  69.  Section  2ie. 
684. 
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reasonable  care  to  protect  property  stored  in  his  place  of  business 
against  loss  from  theft.'"  Thus,  the  garageman  may  be  liable  if 
he  assumes  the  custody  of  an  automobile  and  ihereafter  permits 
it  to  remain  in  an  alley  without  using  any  precautions  to  protect 
it  from  being  stolen.''^  But  he  is  not  an  insurer  and  does  not,  in 
the  absence .  of  peculiar  statutory  provisions  or  special  circum- 
stances, guarantee  the  owner  that  the  property  will  not  be  stolen.'* 

Sec,  205.  Liabilty  of  garage  keeper  —  property  stolen  from 
garage. 

In  an  action  against  a  garage  keeper  to  recover  for  the  loss  of 
plaintiff's  motorcycle,  where  the  evidence  shows  that  plaintiff  had 
left  the  machine  in  defendant's  garage  over  night,  that  he  had  ad- 
vertised it  for  sale  and  had  so  informed  defendant,  also  informing 
the  latter  that  the  machine  could  not  be  operated  until  repairs 
were  made,  and  had  left  his  name  and  address  with  defendant  and 
had  requested  the  latter  to  permit  anyone  to  inspect  the  machine 
whom  he  might  send  around,  defendant  is  not  liable  for  the  theft 
of  the  machine  by  one  who  presented  a  written  permit  from  plain- 
tiff to  inspect  and,  under  the  pretext  of  inspecting  it,  stole  it,  rid- 
ing it  away.'^ 

In  the  absence  of  any  evidence  showing  or  raising  a  presump- 
tion of  agency  between  the  owner  of  a  garage  and  a  porter  em- 
ployed there,  by  which  the  latter  is  authorizeid  to  receive  personal 
property  of  one  who  keeps  his  automobile  in  such  garage,  the 
garage  owner  will  not  be  liable  for  the  loss  of  property  which  has 
been  left  with  such  porter.     Thus,  where  a  salesman  who  traveled 

70.  Stevens       v.       Stewart-Warner  sity    Garage    v.    Heiser,    142    N. .  Y. 

Speedometer  Corp.,  223  Mass.  44,  111  Suppl.  315. 

N.  E.  771.  71.  Stevens      v.       Stewart-Warner 

Where  a  part  is  stolen  while  in  the  Speedometer  Corp.,  223  Mass.  44,  111 

custody  of  the  keeper  of  the  garage  N.  E.  771. 

and  he  agrees  to  replace  it,  its  value  72.  Glende  v.  Sp^aner,  198  111.  App. 

should  be   allowed   in   adjusting  the  584. 

claim  of  the  garage  keeper.     Univer-  73.  Glende  v.  Spraner,  198  111.  App. 

584. 
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in  the  automobile  of  his.  employer  left  a  case  of  samples  with  the' 
porter  of  the  garage  where  the  automobile  was  kept,  saying  he 
would  call  for  it  later,  but  he  did  not  call  for  it  until  about  three 
months  had  elapsed,  aiid  in  the  meantime  the  garage  business  had 
been  moved  to  another  place  and  the  porter  had  quit  his  position, 
and  the  case  was  lost,  in  an  action  to  recoveir  for  the  same,  a  judg- 
ment was  rendered  in  favor  of  the  defendant,:  the  court  declaring 
that  there  was  no  evidence  showing  the  porter  was  acting  within 
the  scope  of  his  employment  or  any  knowledge  on  the  part  of  the 
defendant  or  its  office  force  as  to  the  custody  or  even  existence  of 
the  sample  case  until  after  its  loss  and  complaint  was  made.''* 

Sec.  206.  Liability  of  garage  keeper — use  of  machine  with- 
out owner's  consent. 

Where  a  garage  owner  by  the  terms  of  his  contract  is  not  to 
permit  an  automobile  to  leave  the  garage  without  a  written  order 
from  the  owner,  it:  is  the  duty  of  the  former  to  use  prober  diligence 
in  devising  and  putting  into  effect  some  method  which  will  prevent 
chauffeurs  taking  out  cars  improperly.'^  Thus,  where  a  person 
placed  his  automobile  in  the  care  of  a  garage  owner  under  a  written 
contract,  one  of  the  stipulations  of  which  was  that  the  machine 
was  not  to  be  taken  from  the  garage  at  night  without  the  former's 
written  order,,  a  verdict  finding  the  garage  owner  guilty  of  lack 
of  due  care  in  failing  to  adopt  proper  methods  to  prevent  chauffeurs 
taking;  out  motor  cars  without  due  authority,  was  held  to  be  justi- 
fied upon  evidence  that  the  plaintiff's  chauffeur  during  the  height 
of  the  evening  rush  hour  was  seen  My  the;  defendant's  watchman  in 
plaintiff's  machine  to  come  up  quickly  behind  an  outgoing  ma- 
chine ;  that  the  watchman  held  np  his  hand:  and  shouted  to  him 
to  stop  and  produce  his  order  to  take  out  the  machine,  and  that 
the  chauffeur,  instead  of  so  doing,  put  on  speed,  dashed  through 

74.  Chesley  v.  Woods  Motor  Vehi-  Partridge,  133  N.  Y.  App.  Div.  92, 
cle  Co.,  147  111.  App.  588<.  H'i'.N,   Y.    Suppl.    783,   aflBrmcd   300 

75.  Wilson   v.    Wvckoff,    Church    &      N.  Y.  561.  93  N.  K.  1135. 
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the  doorway  and  turniDg  the  coruer  was  out  of  sight  almost  im- 
mediately.''® Independent,  however,  of  any  express  agreemeait  in 
.respect  to  this  it  would  seem  that  the  garage  keeper  should  be 
held  to  the  exercisp  of  rreasonable  care  to  prevent  the  car  from  be- 
ing used  without  the  owner's  consent''''  And  he  should  use  reason- 
able care  in  the  selection  of  servants  to  assist  in  the  management  of 
the  garage,  and  negligence  may,  be  based  on  employment  of  an  in- 
competent employee  or  one  who  is  habitually  intoxicated.''*  More- 
over, outside  of  the  question  of  negligence,  if  the  machine  is  taken 
and  damaged  by  his  employee,  the  garage  keeper  may  be  liable  on 
the  theory  th^t  he  has  failed  to  perform  his  contract  with  the  owner 
of  the  machine." 

Sec.  207.  Liabilty  of  garage  keeper  —  damage  to  machine 
while  driven  by  bailee. 

Where  the  garage  keeper  or  his  serVant  rhns  a  machine  left  in 
his  custody  for  storage  or  repairs  and  the  driver  is  guilty  of  neg- 
ligence causing  an  injury  to  the  machine,  the  garagemati  is  gen- 
erally liaWe  for  the  damages  sustained  by  the  owner.*"  Where  a 
machine  is  damaged  through  the  use  of  the  bailee,  , the  burden  is 

76.  Wilson  v.  Wyckoff,  Church  &  defendant  chose  to  intrust  that  duty 
Partridge,  133  N.  Y.  App.  Div.  93,  to  his  night  imcn,  he  was  liable,  not 
117  N.  Y.  Suppl.  783,  affirmed  3O0  because  the  night  man  was  negligent, 
N.  Y.  561,  93  N.  E.  1135.  but  because  the  defendant  himself  had 

77.  McLain  v.  West  Virginia  Au-  Iieen  guilty  of  a  breach  of  his  contract 
tomobile  Co.,  72  W.  Va.  73«,  79  S.  of  storage."  Corbett  v.  Sraeraldo  (N. 
K.  731.                                   '                  •  J.  L.),  102  Atl.  888. 

78.  Corbett  v.  Smeraldo  (N.  J.  L.),  80.  Southern  Garage  Co.  v.  Brown, 
102  Atl.  889.  187  Ala.  484,  65  So.  400;    Gibson  v. 

79.  Corbett  v.  Smeraldo  (N.  J.  L.),  Dupree,  26  Colo.  App.  324,  144  Pac. 
102  Atl.  889.  "  The  jtiry  could  hardly  1133;  National  Cash  Register  Co.  v. 
avoid  the  inference  that  the  automo-  Williams,  161  Ky.  550,  171  S.  W. 
bile  was  left  with  the  defendant  for  162;  Banks  v.  Strong  (Mich.),  164 
storage  in  his  garage.  Storage  in-  N.  W.  398.  See  also  Travelers  In- 
volved keeping  the  automobile  there  demnity  Co.  v.  Fawkes,  120  Minn. 
and  not  permitting  it  to  go  out  with-  S;-),-!.   139  N.  W.  703. 

out  the  plaintiff's  authority.     If  the 
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generally  upon  him  of  showing  that  he  exercised  due  care.*^'  After 
the  completion  of  repairs  on  the  machine,  if  the  repairer  under- 
takes to  deliver  it  by  one  of  his  employes  to  the  owner,  such"  em- 
ploye's negligence  causing  injury  will  be  considered  as  that  of  his 
master.*^  And, where  such  an  employee  is  testing  the  machine  be- 
fore delivering  it  to  the  owner,  his  employer  will  be  liable  for 
damages  resulting  from  a  collision  due  to  his  negligent  operation 
of  the  car.**  Where,  by  the  terms  of  the  agreement  between  the 
garage  keeper  and  the  owner  the  garage  keeper  is  to  deliver  the 
automobile  to  the  owner  when  called  upon  to  do  so,  the  chauffeur 
being  furnished  by  the  former;  if,  while  the  automobile  is  in  charge 
of  the  chauffeur,  it  is  injured  owing  to  his  carelessness  or  wantoti- 
Tiess,  he  will  be  considered  as  acting  within  the  scope  of  his  em- 
ployment and  the  garage  keeper  will' be  li'abte  therefor.**  Even 
if  the  chauffeur  deviates  from  the  customary  route  and  takes  con- 
siderably longer  than  is  ordinarily ,  tak^n,  the  court  will  not  say 
as  a  matter  of  law  th^t  the  chauffeur  is  not  acting  in  the  scope  of 
his  employment,*^ 

81.  Section  212.  ject    to    his    orders    and    directions. 

82.  Williamson  v.  National  Cash  When  the  machine  was  being  returned 
Register  Co.,  157  Ky.  836,  164  S.  W.  to  the  garage  from  the  Schmeltz  resi- 
112.  dence  by  the  employee  on  the  night 

83.  Segler  v.  Callister,  167  Cal.  377,  of  the  accident  it  was  as  much  in 
139  Pac.  819.  the  custody  of  the  defendant  aa  when 

84.  Firemen's  Fund  Ins.  Co.  v.  it  was  stored  in  the  garage.  While 
Schreiber,  150  Wis.  42,  135  N.  W;  the  employee,  therefore,  was  operat- 
507,  45  L.  R.  A.  (N.  S.)  314,  Ann.  ing  the  machine  between  those  two 
Oas.  1913  E.  '823.  places  he  was  doing  so  in  furtherance 

85.  Southern  Garage  Co.  v.  Brown,  of  the  business  of  his  employer,  who 
187  Ala.  484,  65  So.  406.  See  also  was  responsible  for  his  acts.  .  .  . 
Luckett  V.  Reighard,  248  Pa.  24,  93  When  the  car  left  the  Schmeltz  resi- 
Atl.  773,  wherein  the  court  said :  dence  at  9  o'clock  that  evening  it  was 
"  While  the  employee  was  performing  in  charge  of  and  being  operated  by 
this  duty,  especially  in  the  absence  of  defendant's  servant,  who  was  acting 
the  owner,  he  was  manifestly  not  the  in  the  line  of  his  employment,  and  in 
servant  of  Schmeltz,  but  of  the  de-  about  one  hour  later  it  collided  with 
fendant,  who  employed  him  and  paid  the  plaintiff  on  one  of  the  public  thor- 
him  for  the  service.  He  was  under  -oughfares  of  the  city.  We  think  the 
the  defendant's  control  fl,nd  was  sub-  presumption   arises  that   Carter  was 
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Sec.  208.  Liability  of  garage  keeper 
tomer's  automobile. 


conversion  of  cus- 


A  garage  keeper  must  so  handle  the  machine  of  another  that  he 
cannot  he  charged  with  conversion.  He  must  deliver  the  machine 
to  the'  owner  upon  the  expiration  of  the  bailment,  and  if  he  fails 
to  make  any  delivery  or  if  he  makes  a  delivery  to  an  unauthorized 


still  operating  the  car  at  the  time  it 
struck  the  plaintiff.  His  duty  re- 
quired Mm  to  return  the  car  to  the 
garage,  and  in  the  absence  of  evi- 
dence showing  the  contrary,  we  must 
assume  that  he  was  in  the  perform- 
ance of  that  duty  and  in  charge  of 
the  car  when  it  was  going  in  the  di- 
rection of  the  garage  at  the  time  of 
the  accident.  There  is  no  question 
that  Carter  was  an  employee  of  the 
defendant,  engaged  at  the  garage,  a;Dd 
that  he  had  frequently  taken  the  car 
to  the  Schmeltz  home  and  returned 
it  to  the  garage.  We  think,  therefore, 
the  jury  under  the  evidence  was  jus- 
tified in  finding  that  the  automobile 
which  injured  the  plaintiff  was  in 
charge  of  and  being  operated  by  the 
defendant's  employee  at  the  time  of 
the  accident.  The  defendant  further 
contends  that  if  his  employee  was  in 
charge  of  the  car  which  struck  the 
plaintiff,  he  was  not  at  that  time  act- 
ing within  the  scope  of  his  employ- 
ment. The  defendant  supports  this 
contention  by  pointing  to  the  testi- 
mony, which  shows  that  it  only  re- 
quired fifteen  minutes  over  the  direct 
route  to  take  the  machine  from  the 
SchmeKz  residence  to  the  garage,  aiid 
that  the  accident  did  not  occur  until 
more  than  an  hour  after  the  chauffeur  . 
started  to  make  the  return,  and,  fur- 
ther, that  the  machine  at  the  time  of 


the  accident  was  coming  from  the 
direction  of  the  city,  and  not  from 
the  direction  of  the  Schmeltz  home. 
Conceding  the  truth  of  this  testimony, 
we  do  not  think  it  sufficient  to  war- 
rant the  court  in  saying  as  a  matter 
of  law  that  the  chauffeur  was  not  act- 

,  ing  in  the  scope  of  his  employment 
when  he  was  running  the  machine  on 
Center  avenue  and  it  struck  the  plain- 
tiff. There  is  nothing  outside  of  this 
evidence  which  would  warrant  an  in- 
ference that  the  chauffeur  had  gone 
on  an  errand  of  his  own  or  was  op- 
erating the  car  for  his  own  pleasure 
at  the  time  of  the  collision  with  the 

■  plaintiff.  The  facts  shown  by  the 
te&timony  just  referred  to  are  not 
necessarily  inconsistent  with  the  con- 
tention of  the  plaintiff  that  the  chauf- 
feur was  taking  the  car  to  the  garage, 
as  his  duty  required  him  to  do,  when 
he  struck  the  plaintiff.  The  deviation 
from  the  direct  route  by  the  chauf- 
feur or  the  t.ime  elapsing  between  his 
departure  for  the  garage  and  the  ac- 
cident was  not  so  great  as  to  neces- 
sarily warrant  th^  conclusion  that  he 
Was  acting  outside  the  scope  of  his 
employment.  He  might  have  been  de- 
tained by  an  accident  to  his  car,  or 
by  stopping  to  assist  a  fellow  chauf- 
feur in  trouble,  as  is  quite  custom- 
ary, or  the  direct  route  might  have 
been   obstructed   by   the   condition   of 
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person,  he  may  be  liable  far  the  conversion  of  the  machine.'*  If 
one  having  the  custody  of  an  automobile  belonging  to  another, 
intrusts  it  to  a  third  person  without  the  knowledge  or  consent  of 
the  owner,  and  as  a  result  thereof  the  machine  is  destroyed,  the 
bailee  may  be  held  guilty  of  conversion.*'  If  by  his  contract  he 
is  to  keep  the  machine  in  a  certain  place  and  he  removes  it  to 
another  without  the  owner's  consent,  where  it  is  damaged,  and 
the  injury  would  not  have  occurred  if  it  had  been  kept  in  the  place 
agreed  upon,  he  will  be  liable  therefor.^  The  owner's  right  of 
action  for  such  conversion,  is  not  lost  because  a  chattel  mortgage 
on  the  machine  is  subsequently  foreclosed,  nor  does  it  pass  to  the 
purchaser  on  the  foreclosure  sale.*'  But  where  a  motor  car  com- 
pany reduces  its  claim  of  loss  for  repairs  to  an  automobile  and  the 
owner  makes  no  tender  of  said  amount,  but  offers  a  lesser  amount, 
the  insistence  of  the  company  on  receiving  the  amount  of  its  re- 
duced claim  of  lien  does  not  constitute  a  conversion.*  Where  a 
plaintiff  having  a  lien  upon  an  automohile  chassis  for  money 
loaned,  allowed  his  debtor  to  deliver  it  to  the  defendant  for  the 
purpose  of  having  a  body  placed  on  the  machine  on  the  condition 
that  the  debtor  should  obtain  a  receipt  from  the  defendant  and 
deliver  it  to  the  plaintiff,  and  the  defendant  gave  the  debtor  the 
receipt,  stating  that  the  chassis  was  to  be  delivered  only  on  return 

some   of    the    streets   which   required  Motorcar  Co.  v.  Shadman,  326  Mass. 

him  to  go  a  circuitous  route.     These  5,70,  116  N,  E.  559. 

and  other   reasons  will  at  once  sug-  87.  Doyle    v.    Peerless    Motor    Car 

gest    themselves    why    the    chauffeur  Go,  226  Mass.   561,   116  N.  E.  ,257; 

might  be  in  the  discharge  of  his  duty  Geren    v.    Halleiibeek,    66   Oreg.    104, 

in  returning  the  car  to  the  garage  at  133  Pac.  1164. 

the  time  thfe  accident  occurred."    And  88.  Pilson  v.  Tip-Top  Auto  Co.,  67 

see  also  section  633.  Oreg.  528,  136  Pac.  642. 

86.  Doyle    v.    Peerless    Motor    Car  89.  Geren   v.   Hallenbeck,   66   Oreg. 

Co.,  326  Mass.  561,  116  N.  B.  257.  104,  132  Pac.  1164. 

Liability  of  unauthorized  person. —  90.  Macumber   v.    Detroit   Cadillac 

The  one  taking  the  machine  may  be  Motor   Car   Co.,    173   App.    Div.    724, 

lia.ble  to   the  garage  keeper,   in  case  _159  N.  Y.  Suppl.  890.   See  also  Knauff 

the  latter  is  required  to  recompense  v.  Yarbray   (Ga.  App.),  94  S.  E.  75. 

the  owner  on  the  theory  that  the  tak-  See  also  chapter  XXXI,  as  to  liens, 
ing  constitutes  a  conversion.     Beacon 
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of  the  receipt  properly  indorsed,  and  the  debtor  in  hia  turn  in- 
dorsed the  receipt,  "  Deliver  to  the  order  of  "  the  plaintiff,  and 
subsequently  the  defendant  returned  the  machine  to  the  debtor 
equipped  with  a  body  without  requiring  a  surrender  of  the  receipt, 
it  was  held  in  an  action  by  the  plaintiff  for  the  conversion  of  the 
machine,  he  having  failed  to  collect  his  claim  of  the  debtor,  that 
the  defendant  was  not  liable,  it  having  been  shown  that  the  defend- 
ant had  no  knowledge  of  the  transactions  between  the  plaintiff  and 
the  debtor  or  that  the  plaintiff  had  a  claim  on  the  chassis.*^ 

Sec.  209.  Liability  of  garage  keeper  —  delay  in  making  re- 
pairs. 

If  one  agreeing  to  make  repairs  to  a  motor  vehicle  unreasonably 
delays  the  completion  of  the  work,  he  may  be  liable  to  the  owner 
for  damages  sustjained  by  reason  of  the  delay.  "Thus,  in  an  action 
for  the  work'  and  labor  on  the  machine,  the  owner  may  se1>off  for 
the  delay  in  making  the  repairs.'^  But  one  injured  by  the  delay  in 
making  the  repairs  must  make  a  reasonable  effort  to  reduce' or 
minimize  the  loss,  and  he  cannot  recover  the  rental  value  of  another 
machine  during  the  delay,  where  he  had  another  machine  of  his 
own  which,  instead  of  using  in  place  of  the  machine  receiving 
repairs,  he  sold  and  delivered  to  another  person.** 

Sec.  210.  Liabilty  of  garage  keeper  —  improper  perform- 
ance of  work  on  machine. 

Where  one  undertaking  to  repair  a  motor  vehicle  f^ils.to.dp 
the  work  proptefly,  the  owner  may  maintain  an  action  for  the  re- 
covery of  his  diamages'or  may  off-set  such  damages  against  the 
claim  of  the  repair-man.^^  Where  one  for  a  stated  sum  agreed  to 
build  a  body  on  the  chassis  of  an  automobile  furnished  by  the 

91.  Manny    v.    WIIboiI,    137    N.    Y.  93.  Woodward    v.    Pierce    Ob.,    147 

App.  Div.  140,  128  N.  Y.  S^ippl;  16.  111.  App.  339. 

-92.  Bertsehy  Motor   Co.  t.   Bradj^,  94.  Holcomb  Co.  v.  Clark,  86  Gonn. 

168  Iowa,  609,   149  N.  W.  42.      '  319,  85  Atl.  376. 
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plaintiff,  but  the  work  was  not,  properly  done,  .it  has  been  held 
the  plaintiff  is  not  entitled  to  recover  th^  idifferenoe  between  the 
value  of  the  whole  machine  if  the  work  had  been  properly  .done 
and  the  value  of  the  machine  as  delivered  to  the  def sadantj  but 
that  the  true  measure  of  damage  is  the  cost  reasonably  necessary 
to  make  the  work  and  materials  conform  to  the  contract.'^  Expert 
evidence  may  be  received  as  to  the  cost;  of.  repainting  the  madbine 
and  renewing  certain  woodwork  and  trimming,  which  work;  was 
claimed  to  be  necessary  by.  reason  of  the  repair-man's  negUgeait 
treatment  of  it.'^ 

Sec.  211.  Liabilty  of  garage  keeper  —  sale  of  inferior  sup- 
plies. 

In  an  action  by  the  owner  of  an  automobile  for  damages  alleged 
to  have  been  caused  by  the  use  in  his  machine  of  lubricating  oil 
furnished  by  the  defendant,  the  evidence  was  examined  and  it  was 
held  that  the  plaintiff  had  failed  to  show  that  the  oil  was  defective, 
the  only  evidence  of  a  defect  in  the  oil  being  the  presence  in  the 
cylinders  and  crank  case  of  a  carbon  deposit  which  might  have 
been  occasioned  by  an  overflow  of  the  oil  in  the  combustion  chamb- 
ers, due  to  wear  in  the  cylinders,  and  there  being  no  eyidenee  that 

95.  Anthony  v.  Moore  &  Munger  the  plaintiff  at  the  end  of  December, 
Co.,  1^  N,  Y.  App.  Div.  303,  120  N.  1906;  and  what  its  value  would  havfr 
Y.  Suppl.  402,  wherein  it  was  said:'  been '  if  the  agreed  work  had  been 
"JThe  court  charged,  in  submitting  properly  done.'  Such  testimony  was- 
the  case  to  the  jury  (to  which  the  de-  improperly  admitted  and  the  instruc- 
fendant  excepted) :  '  If,  however,  you  tions  were  erroneous.  Had  the  de- 
believe  that  the  work  which  the  de-  fendant  contracted  to  build  an  auto- 
fendant  had  agreed  to  do  was  not  mobile,  this  would  have  been  the 
workmanlike  or  that  the  materials  proper  measure  of  damage,  but  ,that 
furnished  were  not  as  agreed,  or  was  not  the  contract.  What  the  de- 
both,  in  some  or  all  of  the  matters  fendant  agreed  to  do  was  to  build  a 
claimed  by  the  plaintiff,  he  would  be  body  and  place  it  upon  a  chassis  fur- 
entitled  to  your  verdict  in  an  amount  nished  by  th^,  plajntiff  and  also,  to 
which  would  fairly  and  r«sasonably  furnish  other  materials  and  make  cer- 
represent  the  difference  between,  .the  tain  repairs  upon  the  machine." 
value  of  the  automobile  as  it  was  96.  Holcomb  Co.  v.  Clark,  86  Conn., 
when   the   defendant   delivered   it   to  319,  85  Atl.  376. 
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the  wear  \yas  occa.giojied  by  tJie;oil  iniquestion  rather  than  by  the 
ordinary  use  of  the  machine.*^  ■ ;;-,  . , , 

Sec.  212.  Liability  of  garage  keeper  —  burden  of  proof! 

A  perious  question  is,  presented  as  ,to  iwheth^r,  in  case  of  injury 
to  a  vehicle  which  is  the  subject. of  a, bailment,  ithe  burden  of  proof 
is  on  the  owner  to  s|iqw,  that,  the  injury  was  the  result  of  (the  bailee's 
negligence,  or  whethei;  the  burden  ision  the;  bailee  to  show  his  free- 
dom from  negligence.  Where,  upon  rpturn  of  the  vehicle  of ,  the 
owner,  it  appears  that  unusual  injury  has  resulted  to  it, .  the  bur- 
den is  generally  placed  on  the  bailee  to  show  that  such  injury  was 
not  the  result  of  his  negligence.'*  But,,  when  the  cause  of  action 
is  not  based,  on  an  injury  to  the  machine  but  vpo?i  thp  failure  of 
the  bailee  to  redeliver  the  property,  if  thes  bailee  shows  that  it  was 
lost  or  stolen  or  was  destroyed  by  fire,  then  tbe  burden  is  placed 
upon  the  owner  to  .^how.  that  the  loss  was  due  to  the  negligence  of 
the  bailee,''  ,  ,  > , 


97.  Knight  v.  Willard,  86,  N.  Dak. 
140,  143  N.  W.   346. 

98.  Aldbama.^^Soatheia  Garage  Co. 
V.  Prown,  187  Ala.  484,  65  So.  400; 
Thomas  v.  Hackney,  192  Ala.  S7,  68 
So.  296.  "The  evidence,  however, 
having  established  the  injury  to  the 
car  while  in. the  custody  of  the  ,plain- 
tiff,  th^  burden  ,of  proof  was  upon 
him  to  show  at.  least  that  degree  of 
care  on  his  part  that  the  law  re- 
quired of  him  when  the  car  was  in- 
jured. He  simply  proved  a  collision, 
and,  from  aught  that  appears,  it  may 
have  resulted  solely  from  his  fault 
and  while  riot  in  the  exercise  of  even 
slight  oare.  He  had  the  custody  of 
the  car  and  was  in  the  same  when  It 
was  iiijur^d,  and  should  have  shown 
enough  facts  connected  with  the  col- 
lision as  would  have  acquitted  him 
of  the  failure  to  exercise  that  degree 


of  care  owing  to  the  defendant." 
Thomas  v.  Hackney,  192  Ala.  27,  68" 
So.  296. 

Colorado. — Gibson,  v.  Dupree,  26 
Colo.   App.   334,   144  Pac.   1133. 

Kentucky. — National  Cash  Register 
Co.  v.  Williams^  161  Ky.  550,  171  S. 
W-   162.      , 

J/tcW^oM..-;- Smith  v.  Bailey,  195. 
Mich.  105,  161  N.  W.  823. 

Minnesota,. — See  Travelers  Indem- 
nity Co.  V.  Fawkes,  120  Minn.  .'553, 
139  'N.  Wi   703.       "■  '      ■     ' 

New  York. —  Wimpfheimer  v.  Dem- 
arent  &  Co., '78  Misc.  (N.  Y.)  171, 
137  N.  y.  Suppl.  d08. 

South  Dakota. — Gilbert  v.  Hardi- 
mori,  16'8  N.  W.  25. 

99.  Glende  v.  Spraner','l98  111.  App.. 
584;  Allen  v.  'Fulton  Motor  Car  Co., 
71  Misc.  (N.  Y.)  190,  128  N.  Y., 
Suppl.''419. 
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Sec.  213.  Liabilty  of  garage  keeper  —  acts  of  driver  in- 
jiiring  third  person. 

Where  a  garage  keeper  has  constrol  of  the  motor  vehicle  of  an- 
other so  that  the  relation  of  bailor  and  bailee  exists  between,  the 
parties,  the  garageman,  not  the  owner,  is  the  person  responsible  for 
the  chauffeur's  negligence  which  results  in  an  injury  to  a  third 
person.^  Of  course,  if  the  driver  of  the  car  was  acting  without 
the' scope  of  his  authority  aa^d  was  using  the  car  for  his  personal 
purposes,  neither  the  garage  keeper  nor  the  owner  would  be  liable 
for  his  negligence.^  Where  the  owner  of  an  automobile  stored  it 
at  a  garage  under  an  agreement  by  which  the  garage  keeper,  for 
an  agreed  compensation,  was  to  furnish  a  chauffeur  from  time  to 
time  as  requested  to  drive  the  car  (it  being  left  to  the  garage  keeper 
to  select  the  driver  and  pay  him  his  compensation  and  to  hire  and 
discharge  him  at  pleasure),  the  relation  of  master  and  'servant 
existed  between  the  garage  keeper  and  the  driver,  and  the  garage 
keeper-  was  liable  for  negligence  of  the  driver  while  operating  the 
ear  at  a  time  when  the  owner  was  an  occupant  thereof,  if  such 
owner  did  not  assume  to  direct  or  control  the  method  or  manner 
of  driving,  further  than  to  tell  the  driver  where  he  desired  to  ga.* 
But,  whiere  an  owner'  of  an  automobile  took  it  to  an  automobile  com- 
pany tp  haye  a  ",  raitlei "  in  the  ear  Ipcaied,  and  an  employee  of 
the  company  got  in  the  car  and  rode  with  the  owner  and,  h^ter, 
at  the  suggestion  of  the  owner,  the  employee  drove  the  machine 
untir  it  collided  with  a  street  car  and  the  owner  ^yas  injured,  it 
was  held  th^t  the  negligence  of  the  eraployee,  if,  any,,  iri  driving  tjje 

1.  Roach  V.  Hinchciiff,  214  Mass.  Wright  Mot«rcar  Co.,  1|?8  Ky.  772, 
267,  101  .JS;,  E.  383;;GeiBS  v.  Ttyin  199  S,  W.  1087,  ,.^n4  see  s.ectjipn  6?7, 
City  Tasicab, Co.,  IgO, Minn.,  368,;  139       et  s^q.  ,,,, 

>r.  W.  611;  Dalrymple  v.  Covey,  etc.,  3.  Neff  v.  Brandeis,  91  Neb,.  11,  135. 

Co.,    66   Oreg,,533,    13?   Pa^.    91,   48  X.  W,  33^,  i)«|, !>.,  B,  Ai.  (N,,  S,)   933; 

L.   R.   A.    (N.   S.)    424;    Ouejlptte  v.  Dalrymple  v.  Covey,  etc„.Ce.,  66  Oreg. 

Superior.  Motor  &  M.  Worke,,  157  Wis.  5^?3,  135  Pac.  91,  48  L.,  p.  A.  (^>  S.) . 

531,  147,N^  Wvl014.    And  see  section  424;    Q^eU^tte   v-,  Suppfior  Motor,  & 

646.  ,  M.  Works,   157  \"^'^'  531,  147, N.  W. 

2.  Luckett  V,  Reighard,  248  Pa.  24,  1014. 
93    Atl.    773.     See   also    Spradlin    v. 
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car  could  not  be  imputed  to  the  automobile  company  so  as  to  make 
it  liable  to  the  owner  for  his  injuries,  it  appearing  that  the  owner 
was  directing  the  employee  where  to  drive  the  machine,  that  the 
company  had  no  authority  to  control  the  employee  in  driving  it 
and  that  the  company  had  not  assumed  the  service  of  driving  or 
operating  it.* 

Sec.  214.  Liability  of  garage  keeper  —  acts  of  servant  tow- 
ing disabled  machine. 

Where  a  part  of  the  business  of  a  garage  is  to  tow  for  hire 
automobiles  requiring  that  service,  if  the  real  or  apparent  au- 
thority of  an -agent  who  is  requested  to  send  a  machine  for  such 
purpose  is  limited  to  the  selection  of  only  the  liecessary  number  of 
men  and  he  selects  more,  it  is  held  that  the  surplus  men  cannot  be 
regarded  as  the  servants  of  the  garage  owner.  If,  however,  such 
agent  is  empowered  to  send  as  many  men  as  he  thinks  necessary 
and  acting  under  such  authority  he  sends  such  men  as  he  thinks 
necessary,  but  more  than  in  fact  are  necessary,  or  if  he  is  em-- 
powered  to  send  as  many  men  as  he  pleases,  and  he  sends  more 
than  are  necessary,  then  it  is  held  that  the  men  so  sent  are  the 
servants  of  the  garage  owner,  whether  or  not  they  are  in  fact 
needed.^  Where  two  persons  were  taking  a  drive  together  in  an 
automobile  owned  by  one  of  them,  having  agreed  to  share  equally 
the  expenses  of  the  trip,  and  .the  automobile,  which  was  kept  at 
defendant's  garage  became  disabled,  and  the  owner  sent  to  the 
defendant  garage  for  a  tow,  and  a  person  was  sent  with  a  machine 
to  which  the  disabled  car  was  hitched,  and  while  proceeding  at  a 
rate  of  speed  alleged  to  be  high,-  the  car  being  towed  was  thrown 
against  a  telephone  pole,  causing  both  personal  injuries  and  in- 
juries to  the  automobile  for  which  it  was  claimed  the  defendant 
was  liable,  both  on  the  ground  of  a  negligent  hitching  of  the  cars 
together  and  that  there  was  negligence  in  the  towing,  and  it  ap- 

4.  Bastien  v.  Ford  MotoT  Car  Co.,  5.  Beaucage   v.   Mercer,,  306   Mass. 

189  ni.  App.   3«7.  4!>3,   93   N.   K.    774. 
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peared  that  the  owner  of  the  automobile  had  protested  against  the 
manner  in  which  the  hitching  was  done,  an  instruction  was  held  to 
be  erroneous,  which  stated  that,  if  he  had  so- protested  with  a  full 
appreciation  and  knowledge  of  the  dangers  involved  in  riding  in 
the  machine,  under  those  circumstances,  neither  of  the  plaintiffs 
would  be  entitled  to  recover  since  the  effect  of  the  instruction  was 
to  authorize  the  jury  to  find  for  the  defendant,  even  if  the  accident 
was  due  not  to  the  defective  hitching,  but  solely  to  the  man- 
ner in  which  the  towing  ear  was  managed.^ 

Sec.  215.  Liability  of  garage  keeper  —  defective  premises. 

The  owner  of  a  garage  is  bound  to  furnish  a  reasonably  safe 
working  place  for  his  servants,  and  in  case  of  a  failure  in  this 
respect,  he  is  liable,  even  under  the  common  law  system,  for  the 
injuries  resulting  from  his  failure.  Thus,  one  of  his  employees 
may  recover  for  injuries  sustained  in  falling  down  an  unguarded 
elevator  shaft.''  The  owner  of  a  garage  must  also  use  reasonable 
care  in  providing  its  workmen  with  safe  and  suitable  appliances- 
for  use  in  their  work.*    The  liability  in  case  of  defective  premises 

6.  Beaueage  v.  Mercer,  206  Mass.  intendent  was  .poured  under  the  real- 
493,  93  N.  E.   774.  -wheels   of  the   car  to  make   it  skid, 

7.  Kinsey  v.  Locomobile  Co.,  235  and  -was  injured,  and  his  testimony 
Pa.  St.  95,  83  Atl.  683,  wherein  it  that  in  other  garages  where  he  had 
was  said:  "The  principle  of  law  worked  there  was  either  a  turn-table- 
which  controls  this  case  is  that  one  or  skids  used  to  turn  the  cars  around 
who  maintains  a  building  for  the  pur-  was  corroborated,  it  was  held  that  a 
pose  of  trade  or  doing  business  -with  dismissal  of  the  complaint  on  the 
other  persons,  no  matter  wliat  the  ground  that  plaintiff  had  failed  to 
business  is,  is  bound  to  use  reasonable  prove  a  cause  of  action  was  reversible- 
care   in   keeping   the   premises   safe."  error.      It   was   the   duty   of  the   de- 

8.  Bowers  v.  Columbia  Garage  Co.,  fendant  to  use  reasonable  care  in  pro- 
93  Misc.  (N.  Y.)  49,  156  N.  Y.  Suppl.  viding  its  workmen  with  safe  and 
286.  suitable  appliances  in  their  work,  and 

Turn-table. — While    plaintiff,    after  it  being  inferred  that,  if  skids  or  a 

washing  an  automobile  in  defendant's  turn-table  had  been  provided,  the  su- 

garage  where  he  was  employed,  was  perintendent  would  not  have  ordered 

skidding  the  car  around  on  the  wash-  kerosene  oil  to  be  thrown  under  the 

stand  so  as  to  get  it  back  in  its  place,  wheels  of  the  automobile,  and  if  the 

when  he  slipped  on  some  kerosene  oil,  oil  used   because   of   the   absence    of 

which-by  order  of  defendant's  super-  appliances   created  a   dangerous   con- 


Gabages  and,  Gabage  Kbepebs.  259 

may  extend  so  as  to  create  a  cause  of  action  in  favor  of  a  person, 
not  an  employee  of  ^e  garage  keeper,  but  entering  the  premises  to 
do  business  with  the  owner  or  for  some  other  lawful  purpose.  Thus, 
one  struck  by  a  motor  vehicle  as  he  is  entering  a  garage  may  have 
a  cause  of  action  against  the  garageman  or  the  driver  of  the  ve- 
hicle.' Where  a  prospective  purchaser  of  an  automobile  while  in- 
specting the  machine  in  the  owner's  garage  is  injured  by  its  sudden 
and  unexpected  motion  against  him  while  it  is  being  manipulated 
and  operated  by  the  owner,  the  doctrine  of  res  ipsa  loquiior  ap- 
plies, and  the  burden  is  placed  on  the  owner  o;f  explaining  the  ac- 
cidemt."  ' 

dition  in  the  prosecution  of  tlie  work,  9/  Stodgel  v.  Elder,  172  iowa,  739, 

the    defendant   was   chargeable   with  154  N.  W.  877;  Jewison  v.  Dieudonne, 

negligence.     Bowers  v.  Columbia  Ga-  127  Minn.  1&3,  149  N.  W.  20. 

rage   Co.,  93  Misc.    (N.   Y. )    49,   156  10.  Barnes  v.  Kirk  Bros.  Auto  Co., 

N.  Y.  Suppl.  286.  32  Ohio  Circuit  Bep.  233. 
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CHAPTER  XII. 

CHAUFFEURS. 

Section  216.  Scope   at  chapter. 

217.  Chauffeur  defined. 

218.  Origin  of  term  "chauffeur.'* 

219.  Status  of  chauffeur. 

■  220.  Regulation  of  chauffeurs  —  in   general. 

231.  Regulation  of  chauffeurs  —  powers  of  Tttunicipalities. 

222.  Regulation  of  chauffeurs  —  age  limit. 

333.  Licensing  of  chauffeurs  —  in  general. 

234.  Licensing  of  chauffeurs  —  discrimination    between    paid    chauf- 
feurs and  other  operators. 

220.  Licensing  of  chauffeurs  —  unlicensed     chauffeur     receiving     in- 

struction. 
220.  Licensing  of  chauffeurs  —  effect  of  failure  of  chauffeur  to  have 

license. 
327.  Rights  of  chauffeur. 

228.  Liability  of  master  for  injury  to  chauffeur. 
239.  Liability  of  chauffeur  to  owner. 

Sec.  216.  Scope  of  chapter. 

The  discussion  in  this  chapter  covers  a  few  topics  which  relate 
peculiarly  to  the  drivers  of  motor  vehieleg,  as  distinguished  from 
their  owners.  Thus,  at  this  place  are  treated  such  subjects  as  the 
regulation  and  licensing  of  chauffeurs,  and  the  liability  of  the 
owner  for  injuries  to  his  chauffeur.  The  general  power  of  the  State 
and  of  municipal  corporations  to  regulate  the  operation  of  motor 
vehicles,  is  included  in  other  chapters.^  And  the  liability  of  the 
owner  for  injuries  to  third  persons  caused  by  the  negligent  opera- 
tion of  the  machine,  is  treated  in  another  chapter.^  A  distinction 
is  to  be  drawn  between  the  licensing  of  motor  vehicles  and  the 
licensing  of  the  operators  of  such  machines.  Statutes  in  most 
States  require  that  both  the  machine  and  the  chauffeur  be  licensed. 

1.  See  chapters  V  and  VI. 

2.  Chapter  XXIH. 


Ohadffeues. 
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In  other  States  statutes  have  been  enacted  which  contemplate  the 
licensing  of  the  owners  or  operators  of  machines  rather  than  the 
machines.^ 

Sec.  217.  Chauffeur  defined. 

The  term  chauffeur  means  one  who  manages  the  running  of  an 
automobile.  The  term  in  legal  significance  may  be  said  to  mean 
any  person  operating  or  driving  a  motor  vehicle,  as  an  employee, 
or  for  hire.  This  is  the  definition  of  the  term  contained  in  the 
motor  vehicle  laws  of  some  States.'* 


3.  Commonwealth  v.  Templeton,  22 
Montg.  Co.  L.  Rep.  (Pa.)  203.  See 
also  In  re  Automobile  Acts,  15  Pa. 
Dist.  Rep.  83. 

The  Pennsylvania  Autolnobile  Act 
of  April  19,  1905,  P.  L.  217,  applies 
to  the  operator  of  an  automobile  and 
not  to  the  owner.  Commonwealth  v. 
David,  33  Pa.  Co.  Ct.  12. 

Carrying  license.— Where  an  auto- 
mobile is  owned  by  two  partners,  both 
of  whom  are  licensed,  and  the  ma- 
chine carries  the  number  of  one  of 
the  licensed  partners,  and  both  part- 
ners are  occupants  of  the  machine, 
the  operation  of  the  machine  by  the 
partner  whose  license  is  not  carried, 
is  not  a  violation  of  the  act  of  April 
19,  1905,  P.  L.  217.  Yeager  v.  Win 
ton  Motor  Carriage  Co.,  53.  Pa.  Super. 
Ct.   202. 

4.  Probably  the  best  definition  of 
the  term  chauffeur  is  that  the  word 
designates  a  person  who  habitually 
and  as  an  occupation  drives  a  motor 
vehicle  commonly  called  an  automo- 
bile, for  hire  generally,  or  for  a  mas- 
ter or  employer  who  engages  the  ser- 
vices of  the  employee  at  regular 
wages.  A  person  who  owns  an  auto- 
mobile and  carries  on  a  hacking  busi- 


ness personally  operating  the  ma- 
chine, although  lie  drives  "  for  hire  " 
and  may  be  said  to  be  a  chauiTeiir, 
nevertheless,  is  not  a  "  chauffeur " 
within  the  meaning  of  many  automo- 
bile enactments  and  does .  not  come 
within  the  commonly  accepted  under- 
standing of  the  word.  In  an  automo- 
bile law  of  the  Province  of  Quebec  the 
word  "  chauffeur "  has  been  defined 
as  meaning  a  person  skilled  in  oper- 
ating motor  vehicles  who  habitually 
drives  such  vehicles  as  a  means  of 
livelihood.  See  section  1,  subdivision 
2,  of  the  Motor  Vehicle  Law  of  Quebec 
1906. 

In  New  York,  as  is  the  ease  in  sev- 
eral of  the  States,  the  term  has  been 
expressly  defined  by  the  Motor  Ve- 
hicle Law  as  meaning  any  person  op- 
erating or  driving  a  motor  vehicle 
as  an  employee,  or  for  hire. 

See  ch.  374,  N.  Y.  Laws,  1910,  § 
281,   p.   674. 

The  chauffeur  is  engaged  in  manual 
labor. — Smith  v.  Associated  Omnibus 
Co.,  Div.  Ct.  916. 

Legal  result  of  definition  of.  term. 
— All  persons  coming  within  the  defi- 
nitions of  the  term  "chauffeur,"  as 
provided   in   the   various   automobile 
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Sec.  218.  Origin  of  term  "  chauffeur." 

A  "  chauffeur  "  was  a  member  of  the  bands  of  outlaws,  during 
the  reign  of  terror  in  France,  who  roamed  over  the  northeastern 
part  of  the  country  under  the  lead  of  John  the  Skinner,  or  Schin- 
derhaunes.  They  garroted  men  and  women,  and  roasted  their  feet 
to  compel  them  to  disclose  hidden  treasure.  In  1803  rigorous 
measures  were  taken  which  resulted  in  theiif  suppression.  With 
the  increasing  use  of  the  automobile  as  a  means  of  recreation  and 
transportation,  the  term  chauffeur  was  applied  to  the  driver  who 
operated  the  carriage  and  the.  mechanic  who  was  carried  to  look 
after  the  machinery  and  fuel.  The  origin  of  this  use  of  the  term 
is  found  in  France,  where  automobiling  first  found  favor  as  a  sport, 
the  word  chauffeur  being  there  employed  to  designate  a  fireman 
or  stoker.^  i  ■ 


enactments,  are  subject  to  the  regu- 
lations intended  to  govern  chauffeurs. 
Conversely,  all  persons  who  do '  not 
come  within  the  definition  are  exempt 
from  those  provisions  of  law  intended 
to  govern  that  class  of  individuals. 
The  importance  of  the  term  including 
every  person  intended  and  who  should 
be  regulated  as  a  chauffeur,  and  ex- 
cluding evei-y  individual  who  should 
not  be  so  regulated,  is  apparent. 
Take,  for  example,  the  New  York 
Motor  Vehicle  Law  of  1904,  which  has 
been  copied  extensively  by  automobile 
legislation  throughout  the  United 
States.  Three  classes  of  persons  were 
required  to  register  with  the  Secre- 
tary of  State;  namely,  owners,  chauf- 
feurs, manufacturers,  and  dealers. 
If  a  person  does  not  belong  to  either 
one  of  these  classes  of  individuals,  he 
is  not  subject  to  the  regulations.  A; 
person  may  be  neither  an  owner  nor 
a.  chauffeur  under  the  1904  New  York 


law,  in  which  case  he  is  at  liberty  to 
drive  a  hired  or  borrowed  automo- 
bile without  a  license.  This  is  a  de- 
fect in  laws  similar  to  the  one  men- 
tioned and  should  be  remedied.  The 
true  purpose  of  regulations  controlling 
the  chauffeur  is  to  regulate  all  auto- 
mobil  drivers  who  are  not  otherwise 
permitted  by  license  to  drive  an  au- 
tomobile. Some  of  the  State  laws 
compel  owners  to  obtain  a  driver's  li- 
cense before  they  can  operate  a  motor 
vehicle  which  has  been  registered. 
Other  State  laws  permit  the  owner  to 
drivd  his  ^.utomobile  upon  registrar- 
tion  of  the  machine  with  the  proper 
office.  It  will  be  seen  that  the  term 
"  chauffeur  "  should  be  as  coraprehen 
sive  in  its  meaning  as  is  intended  by 
fhe  law.  All  chauffeurs  are  necessar- 
ily automobile  drivers,  but  all  auto- 
mobile drivers  are  not  chauffeurs. 

5.  The  New  International  Encyclo- 
pedia, vol  IV.  p.  4-S7. 
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Sec.  219.  Status  of  chauffeur. 

The  legal  status,  duties,  and  respousibilities  of  the  chauffeur 
or  operator  of  a  motor  car  ax'e  of  vital  interest,  not  only  to  the 
motorist,  but  to  others.  Those  who  employ  chauffeurs  have  in- 
terests at  stake.  Those  who  are  employed,  as  chauffeurs  not  only 
have  serious  responsibilities  of  a  personal  nature,  hut  are,  to  a 
great  extent,  the  guardians  of  their  employer's  interests.  The 
chauffeur  or  operator  of  an  automobile  occupies  towards  his  em- 
ployer and  the  public  a  serious  position,  one  which  compares  favor- 
ably in  the  necessity  for  prudence,  diligence,  and  intelligence  with 
that  of  the  railroad  engineer  or  master  of  a  ship.  As  between  the 
ovsmer  of  a  motor  vehicle  and  a  paid  chauffeur,  the  relation  is  that 
of  master  and  servant,  and  the  liability  of  the  parties  to  each  other, 
as  well  as  to  third  persons,  is  determined  according  to  the  prin- 
ciples of  that  relation.* 

Sec.  220.  Regulation  of  chauffeurs  —  in  general. 

The  occupation  of  a  chauffeur  for  hire  is  one  which,  under  the 
police  power  inhering  in  legislative  bodies,  may  properly  be  a 
subject  for  government  regulation.''  When  a  calling  or  profession 
or  business  is  attended  with  danger  and  requires  a  certain  amount 
of  scientific  knowledge  upon  which  others  must  rely,  then  legis- 
lation properly  steps  in  and  imposes  conditions  iipon  its  exercise.'* 
That  the  occupation  of  a  chauffeur  is  of  this  character  may  not  be 
questioned  and  has  been  decided.*  As  was  said  in  one  case,^  "  If 
any  subject  can  be  conceived  of  which  requires  the  exercise  of  the 
powers  assumed  by  this  ordinance  for  the  safety  of  the  public  it  is 
the  ascertainment  of  the  qualifications  and  fitness  of  operators  of 
automobiles  and  other  motor  vehicles  driven  through  the  streets 

6.  See  sections  637-654,  as  to  lia-  8.  Christy  v.  Elliott,  216  111.  31, 
bility  to  third  persons.  108  Am.   St.   Rep.   196,   3   Ann.   Cas. 

7.  Matter  of  Stork,  167  Cal.  394,  487,  1  L.  R.  A.  (N.  S.)  315,  74  N.  E. 
139  Pac.  684;  Ruggles  v.  State,  120  1035;  State  v.  Swagerty,  303  Mo.  517, 
Md.  553,  87  Ail.  1080.  102  S.  W.  483. 

7o.  Minneapolis,  etc..  Railroad  Co.  9.  Chicago  v.  Kliiever,  357  111.  317, 

V.  Beckwith,  139  U.  S.  39,  38  L.  Ed.       100  N.  E.  917. 
585,  9  Sup.  Ct.  Rep.  207. 
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vi  a  city  like  Oliicago.  These  ponderous  vehicles,  driven  by  powei'- 
ful  engines,  are  a  menace  to  the  public  safety  unless  managed  and 
driven  by  persons  who  are  competent  and  qualified  to  operate  them. 
Those  used  for  transporting  h'eavy  merchandise  are  practically 
engine-driven  freight  cars.  The  owners  of  such  vehicles  are  not 
different  from  other  persons — no  better,  no  worse.  They  include 
not  only  the  prudent  and  those  considerate  of  the  rights  of  others, 
but  also  the  incompetent,  the  careless,  reckless  and  lawless.  The 
great  majority  are  prudent  and  careful,  but  it  is  only  human 
nature  that  arbitrary  power  should  beget  arbitrary  act,  and  the 
symptoms  and  conduct  before  and  after  ownership  are  frequently 
well  marked.  Careless  and  incompetent  operators  endanger  the 
public  safety,  and  with  another  class  the  tooting  of  the  horn  is  a 
warning  to  get  off  the  highway  or  street,  directed  to  the  citizen 
for  whose  use  it  was  originally  laid  out.  J^aturally  enough,  there 
has  been  a  great  loss  of  life  on  the  public  streets  because  of  tliese 
vehicles,  and  very  frequently  in  the  darkness  and  excitement  or 
tumult  the  operator  has  escaped.  Evei-yone  knows  the  dangers 
of  the  operation  of  these  machines  on  the  public  streets,  and  es- 
pecially in  a  metropolitan  city,  when  the  streets  and  crossings  are 
thronged  \^ith  citizens." 

Among  provisions  which  are  considered  a  valid  exercise  of  the 
police  power  are  those  forbidding  the  carrying  of  a  person  on  a 
motor  vehicle  in  front  of  the  operator.-"'  Or  a  chauffeur  may  be 
compelled  to  wear  his  badge  in  sight,  but  in  an  action  for  injuries 
to  an  automobile  oceasi&ned  through  a  coUsion  at  a  railroad 
crossing,  it  is  no  defense  that  the  badge  of  the  chauffeur  was  not 
in  sight." 

Sec.  221.  Regulation   of  chauffeurs  —  powers   of   munici- 
palities. 

Municipalities  are  generally  invested  with  power  to  regulate  the 
operation  of  motor  vehicles  within  their  territorial  limits. -"^    Under 

10.  In  re  Wickstrum,  92  Neb.  53.^,  11.  Latham  v.  Cleveland,  Cincinnati 

138  N.  W.  733.  C.  &  St.  L.  R.  Co.;  164  111.  App.  559. 

12.  Chapter  VI. 
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its  power  to  regulate  the  use  of  streets  aud  pass  and  enforce  ail 
necessary  police  regulations,  a  city  may  require  the  drivers  of 
automobiles  used  in  transporting  persons  or  property  -for  hire  tO'  be 
examined  and  licensed  by  the  city,  notwithstanding  such  drivers 
have  licenses  under  the  State  law,  where  a  proviso  to  the  State 
law  expressly  reserves  such  power  to  the  city.^^  But  where  the 
State  statute  expressly  provides  that  local  authorities  shall  have  no 
power  to  pass  ordinances  requiring  licenses  from  chauffeurs,  a 
local  regulation  to  that  effect  is  not  enforceable.^*  And  it  has 
been  held,  applying  the  general  rule  that  municipal  corporations 
have  only  such  power  as  may  be  granted  by  the  legislature  unless 
otherwise  provided  in  the  constitution,  that  a  city  having  only 
authority  ''  to  license,  tax,  and  regulate  haetmen,  draymen,  omni- 
bus drivers  and  drivers  of  baggage  wagons,"  has  no  power  to  pro- 
vide that  it  shall  be  unlawful  for  any  person  under  the  age  of 
sixteen  years  to  operate  any  automobile  or  motor  vehicle  upon  the 
streets  of  the  city,  as  the  power  conferred  by  such  a  statute  is  one 
of  regulation,  not  of  prohibition.-^^  Moreover,  it  has  been  held 
that,  as  a  prerequisite  to  one  operating  his  automobile  for  pleasure 
on  the  public  ways,  the  city  of  Chicago  has  no  power  to  require 
a  party  who  uses  his  automobile  for  his  private  business  and  pleas- 
ure only,  to  submit  to  an  examination  and  to  take  out  a  license, 
for  such  is  imposing  a  burden  upon  one  class  of  citizens  in  the  use 
of  the  streets,  which  is  not  imposed  tipon  others,  and  such  an  or- 
dinance is  beyond  the  power  of  the  city  council  and  is  therefore, 
void.^* 

Sec.  222.  Regulation  of  chauffeurs  —  age  limit. 

Statutes  have  been  passed  in  many  States  forbidding  the  opera- 
tion of  motor  vehicles  by  minors  under  a  prescribed  age.  Regula- 
tions of  this  character  are  proper,  and  are  designed  for  the  protec- 

13.  City  of  Chicago  v,  Kluever,  257  15.  Bx  parte  Epperson,  61  Tex.  Or. 
111.  317,  100  N".  E.  917.  App.  337,  134  S.  W.  685. 

14.  Barrett  v.   City   of  New  York,  16.  Chicago  v.  Banker,  113  111.  App. 
180   Fed.   268.  94. 
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tion  of  other  travelers  on  the  highway.^^  A  statute  of  this  charaetei- 
constitutes  a  legislative  declaration  that  persons  below  the  limited 
age  are  incompetipnt  to  operate  a  motor  vehicle  upon  the  public 
highways.^*  If,  therefore,  the  owner  of  such  a  vehicle  permits  an 
infant  under  the  given  age  to  drive  the  machine,  and  an  injui'j 
is  thereby  occasioned  to  a  third  person,  the  violation  of  the  statute 
by  the  owner  may  be  a  ground  for  holding  him  liable  for  the  in- 
juries.-'^ Although  the  driving  of  a  motor  vehicle  by  an  infant 
under  the  prescribed  age  may  be  negligence  per  se,  there  may  be  a 
question  for  the  jury  as  to  whether  the  violation  of  the  law  is  the 
proximate  cause  of  injuries  in  a  particular  case.^"  A  municipal 
regulation  prohibiting  any  person  under  eighteen  years  of  age 
from  operating  a  motor  vehicle  within  the  city  limits  may  be  held 
unreasonable  where  tbe  regulation  is  apparently  designed  to  in- 
clude property  other  than  streets  and  alleys.^^ 

Sec.  223.  Licensing  of  chauffeurs  —  in  general. 

Under  its  police  power  of  regulating  the  public  highways,  the 
State  may,  directly  by  means  of  a  statute,  or  indirectly  by  au- 

17.  Schultz  V.  Morrison,  91  Misc.  19.  Daily  v.  Maxwell,  153  Mo.  App. 
R.  248,  154  N.  Y.  Suppl.  257,  wherein  415,  133  S.  W.  351;  Schultz  v.  Mor- 
it  was  said:  "The  object  and  pur-  rison,  91  Misc.  (N.  Y.)  248,  154  N. 
pose  of  the  statute  is  to  promote  the  Y.  Suppl.  357;  Allen  v.  Bland  (Tex. 
safety  of  those  traveling  the  public  Civ.  App.),  168  S.  W.  35.  "When 
highways.  While  a  motor  vehicle  is  the  defendant  permitted  one  of  his 
not,  in  and  of  itself,  to  be  deemed  a  own  family,  whose  acts  he  had  the 
dangerous  machine,  nevertheless  it  be-  right  and  authority  to  control,  to  op- 
comes  such  in  the  liands  of  a  careless  erate  Ms  ear,  he  became  a  party  to 
and  inexperienced  person.  The  stat-  the  violation  of  the  statute,  and. 
ute  has,  in  effect,  so  declared  when  it ,  should  be  held  responsible  for  the 
forbids  its  operation  by  persons  under  consequence  which  followed."  Schult;! 
the  age  of  eighteen.  It,  in  substance,  v.  Morrison,  91  Misc.  ^348,  154  N.  Y. 
declares  that  such  persons  do  not  pos-  Suppl.  357.  And  see  section  663. 
sess  the  requisite  care  and  judgment  20.  Taylor  v.  Stewart  (N.  Car.), 
to  run  motor  vehicles  on  the  public  05  S.   E.   167. 

highways    without    endangering    the  21.  Royal       Indemnity       Co.       v. 

lives  and  limbs  of  others."  Schwartz    (Tex.    Civ.    App.),    173    S. 

18.  Daily  v.  Maxwell,  153  AUv    Aiip.  W.  581. 
415,  133  S.  W.  351. 
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thorizing  a  municipal  corporation  to  pass  ordinances  on  the  subject, 
require  that  chauffeurs  shall  be  licensed  and  pay  a  reasonable 
license  fee.^^  Under  a  statute  defining  a  "  chauffeur  "  as  any  per- 
son operating  or  driving  a  motor  vehicle  as  an  employee  or  for 
hire,  an  employee  of  an  electric  company  who  uses  in  the  discharge 
of  his  duties  an  automobile  furnished  by  his  employer,  must  pro- 
cure a  license."  Laws  regulating  chauffeurs  should  prohibit  the 
issuance  of  licenses  to  minors  under  a  prescribed  age.^*  The 
failure  of  an  applicant  for  a  chauffeur's  license  to  disclose  phy- 
sical disabilities  does  not  render  the  license  void,  nor  make  him  a 
trespasser  in  operating  the  liachine  on  the  highway,  but  the  license 
is  valid  until  it  is  revoked  by  the'  proper  authority.^^  The  license 
fees  for  the  drivers  of  motor  vehicles  may  be  graduated  according 
to  the  horse  power  of  the  machines.  Thus,  a  statute  fixing  an  an- 
nual fee  of  three  dollars  for  registering  an  automobile  of  less  than 
thirty  horse  power  and  a  fee  of  five  dollars  for  each  automobile 
of  thirty  horse  power  or  more,  and  fixing  a  fee  of  one  dollar  for  a 
license  to  the  driver  of  the  first  class  and  of  two  dollars  for  one 
to  a' driver  of  the  second  class,  has  been  held  to  be  constitutional  as 
being  a  legitimate  exercise  of  the  police  power  of  the  State,  not- 
wit^istanding  the  clause  in  the  statute  that  requires  all  fees,  fines 
and  penalties  arising  under  the  act  to  be  paid  to  the  treasurer  of 
the  State  and  to  be  apportioned  by  the  State  road  commissioner 
for  the  repair  of  improved  roads.^ 

Sec.  224.  Licensing  of  chauffeurs — discrimination  between 
paid  chauffeurs  and  other  operators. 

A  distinction  may  properly  be  drawn  ^between  the  professional 
chauffeur  who  operates  the  machine  of  his  employer  for  hire,  and 

82.  Mati»r  of  Stork,  167  Cal.  294,  26.  O'Hare  v.  Gloag,  aai  Mass.  34, 

139  Pac.  684;  Cleary  v.  Johnston,  79  108  N.  E.  566. 

N.  J.  L.  49,  74  Atl.  538.  26.  Cleary  v.  Johnston,  79  N.  J.  L. 

23.  People  v.  Pulton,  96  Jlisc.   (N.  49,  74  Atl.  538.    And  see  sections  109- 
Y.)    663,  162  N.  Y.  Suppl.  125.  116. 

24.  Section  282. 
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other  operators  such  as  those  who  run  their  own  cars.  Hence,  a 
regulation  relative  to  chauffeur's  licenses  is  not  an  unlawful  dia- 
crimination  because  it  charges  a  license  fee  on  professional  chauf- 
feurs of  five  dollars  annually,  while  other  operators  are  required 
to  pay  only  two  dollars  for  a  license  which  does  not  need  to  Be 
renewed  annually.^^  Moreover,  a  statute  may  be  enacted  imposing 
a  reasonable  license  fee  against  the  professional  chauffeur  and  ex- 
empting the  other  classes  of  operators  from  any  charge  of  that 
nature.^' 


Sec.  225.  Licensing  of  chauffeurs - 
receiving  instruction. 


unlicensed  chauffeur 


Statvites  which  regulate  the  licensing  of  chauffeurs  contemplate 
that  an  applicant  for  a  license  shall  have  received  training  in  that 
work.  This  would  present  an  inconvenient  situation  were  it  not 
for  provisions  in  such  laws  permitting  an  unlicensed  person  to 


27.  Ruggles  V.  State,  120  Md.  553, 
87  Atl.  1080. 

28.  Matter  of  Stork,  167  Gal.  394, 
139  Pac.  684,  wherein  the  court  said: 
"  There  are  unquestionable  elements 
Of  similarity,  even  of  identity,  be- 
tween- the  driving  of  an  automobile 
by  a  professional  chauffeur  and  the 
driving  of  a  like  vehicle  by  a  private 
owner,  designated  in  this  act  as  an 
'  operator.'  Thus  it  may  not  be  gain- 
said that  the  ignorance  of  the  one  is 
as  likely  to  result  in  accident  as  the 
same  ignorance  upon  the  part  of  the 
other.  The  recklessness  of-  the  one  is 
as  likely  to  result  in  injury  as  the 
recklessness  of  the  other.  It  is 
equally  dangerous  to  other  occupanis 
and  users  of  the  highway  whether  the 
unskilled  or  reckless  driver  be  a  chauf- 
feur or  '  operator.'  All  these  matters 
may  be  conceded,  and  yet  there  are 
others  of  equal  signilicance  where  the 


differences  between  the  two  classes  of 
drivers  are  radical.  Of  first  inipopt- 
anee  in  this  is  the  fact  that  the  chauf- 
feur offers  his  services  to  the  public 
and  is  frequently  a  carrier  of  the 
general  public.  These  circumstances 
put  professioixal  chauffeurs  in  a  class 
by  themselves  and  entitle  the  public 
to  receive  the  protection  which  the 
legislature  may  accord  in  making  pro- 
vision for  the  competency  and  careful- 
ness of  such  drivers.  The  chauffeur, 
generally  speaking,  is  not  driving  his 
own  car.  He  is  intrusted  with  the 
property  of  others.  In  the  nature  of 
things  a  different  amount  of  care  will 
ordinarily  be  exercised  by  such  a 
driver  than  will  be  exercised  by  the 
man  driving  his  own  car  and  risking 
his  own  property.  Many  other  con- 
siderations of  like  nature  will  readily 
present  themselves,  but  enough  has 
been    said    to    show    that    there    are 
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operate  a  vehicle  without  a  license  when  he  is  accompanied  by  a 
licensed  chauffeur.  Such  k  provision  is  designed  to  afford  an  op- 
portunity for  persons  to  become  proficient  under  the  supervision 
of  an  experienced  driver.^'  Under  a  statute  permitting  an  un- 
licensed person  over  a  designated  age  to  operate  a  motor  vehicle 
when  "  accompanied  by  a  licensed  operator,"  the  latter  must,  in 
order  to  comply  with  statute,  be  in  such  proximity  to  the  former 
as  to  be  able  to  furnish  with  reasonable  promptness,  necessary  ad- 
vice and  assistance  for  the  safe  operation  of  the  car,  the  closeness 
of  the  proximity  varying  according  to  the  circumstances  of  the  par- 
ticular case,  having  reference  to  the  experience  of  the  unlicensed 
operator  and  the  mechanism  and  equipment  of  the.  car.'* 


sound,  just,  and  valid  reasons  {or  the 
classification  adopted.  The  argument 
of  the  peril  attending  the  public  at 
the  hands  of  the  unlicensed  operator 
driving  his  ovpn  car  is  not  without 
force,  but  it  can  only  successfully  be 
presented  to  the  legislative  depart- 
ment and  not  to  the  courts." 

29.  Bourne  v.  Whitman,  209  Mass. 
155,  95  N.  B.  404,  35  L.  R.  A.  (N.  S.) 
701. 

30.  Hughes  v.  Neve  Haven  Taxjcab 
Co.,  87  Conn.  416,  419,  87  Atl.  42. 
Judge  Wheeler  said  in  this  case: 
"  The  legislature  .  .  .  knew  that, 
unless  it  provided  a  method  by  which 
beginners  could  learn  to  operate  an 
automobile,  there  would  be  no  oppor- 
tunity for  them  to  acquire  skill  by 
practice  so  that  they  might  qualiff 
as  licensed  operators.  To  accomplish 
this  end  it  provided  this  necdBsary  ex- 
ception to  the  general  rule  and  at  the 
same  time  endeavored  to  maintain  the 
public  safety  by  providing  for  the 
operation  of  an  automobile  by  an  un- 
licensed person,  if  accompanied  by 
a    licensed    operator,    who    should    be 


personally  liable  for  any  violation  of 
the  automobile  act.  The  language 
'  accornpanied  by '  means  that  the  li- 
censed operator  shall  be  in  such  prox- 
imity to  the  unlicensed  operator  of 
the  car  as  to  be  able  to  furnish  with 
reasonable  promptness  such  advice 
and  assistance  as  may  be  necessary 
for  the  safe  operation  of  the  car. 
T^ie  degree  of  experience  of  the  un- 
licensed operator  would  determine  the 
necessity  for  the .  advice  and  assist- 
ance and  have  much  to  do  with  set- 
tling the  closeness  of  proximity  re-, 
quired.  Soo,  too,  the  mechanism  and 
equipment  of  the  car  might  determine 
in  a  given  case  that  the  licensed  op- 
erator should  be  by  the  side  of  the 
unlicensed  operator,  while  in  another 
.  case  such  proximity  might  not  be  re- 
quired. In  short,  ordinarily  each  case 
must  be  decided  upon  its  own  facts 
by  the  application  to  those  facts  of 
the  construction  we  accord  the  words 
'  accompanied  b.y.'  Ordinarily,  as  in 
this  case,  the  ultimate  decision  is  one 
of  fact  for  the  .jury  and  not  ,of  law 
for  the  court." 
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Sec.  226.  Licensing   of   chauffeurs  —  effect   of  failure   of 
chauffeur  to  have  license. 

When  an  automobile  is  not  registered  and  licensed  according  to 
the  regulations  on  the  subject,  as  is  said  in  another  place  in  this 
work,^^  there  is  a  conflict  of  authority  as  to  whether  the  non-regis- 
tration will  bar  an  action  for  injuries  to  the  machine  or  an  occu- 
pant, whei-e  such  injuries  are  the  result  of  the  negligence  of  a  third 
person.  The  general  rule  is  that  the  non-registration  is  not  a  proxi- 
mate cause  of  the  injury  and  does  not  affect  the  right  of  recovery, 
but  a-  contrary  rule  is  adopted  in  Massachusetts  and  a  few  other 
States.  The  situation  with  reference  to  an  unlicensed  chauffeur 
is  analagous,  and  it  is  to  be  expected  that  the  courts  will  hold  that 
the  failure  to  procure  a  license  will  not  preclude  a  recovery  for 
injuries  sustained  while  driving  a  motor  vehicle.  The  courts  so 
hold,  so  far  as  the  statutes  are  similar. ^^  Nor  does  the  fact  that 
the  operator  has  no  license  forbid  a  recovery  by  the  owner  for  dam- 
ages to  the  machine.  ^^  If  or  can  the  absence  of  a  license  be  charged 
as  a  ground  of  liability  in  case  the  machine  injures  another 
traveler,  unless  the  lack  of  the  license  has  a  bearing  upon  t^e  ac- 

31.  See  sections  125-127.  a  proximate  cause  to  give  a  right  of 

32.  Crossen  v.  Chicago,  etc.,  Co.,  action.  A  collateral  unlawful  act  not 
158  111.  App.  42;  Zageir  v.  Southern  contributing  to  the  injurj'  will  not 
Express  Co.,  171  N.  Car.  693,  89  S.  bar  a.  recovery.  .  The  right  of 
E.  43;,  Marquis  v.  Messier  (E.  I.),  99  a  person  to  niaintain  an  action  for 
Atl.  527.  "  It  is  true  that  the  plain-  a,  wrong  committed  on  him  is  not 
tiff,  at  the  time  of  the  accident,  was  taken  away  because  at  the  time  of 
negligent  in  not  procuring  a  license  the  Injury  he  was  disobeying  a  stat- 
from  the  city  of  Asheville  to  operate  ute,  which  act  on  his  pfert  in  no  way 
her  automobile  upon  the  streets  of  the  contributed  to  his  injury."  Zageir  v. 
city,  but  she  is  not  placed  outside  all  Southern  Express  Co.,  171  N.  Car. 
protection   of  the   law,   nor   does   she  693,  89  S.  E.  43. 

forfeit  all  her  civil  rights  merely  be-  33.  Crossen    v.    Chicago,    etc.,    Co., 

cause    she    violated    such    ordinance.  158  111.  App.  42;  Mover  v.  Shaw  Liv- 

The   plaintiff's   violation   of   the   law.  ery  Co.,  203  111.  App.  273 ;  Moore  v. 

in   order  to  bar  her  recovery,  must.  Hart,    171   Ky.   725,   188   S.  W.   861; 

like   any   other   act,   be   a   proximate  McIJhenny  v.  Baker.  63  Pa.  Super.  Ct. 

cause  in  the  same  sense  in  which  de-  385. 
fendant's  negligence  must  have  been 
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cident  by  reason  of  the  unskillfulness  of  the  chauffeur,**  Even 
in  Massachusetts,  where  the  courts  take  the  contrary  view  on  the 
licensing  of  machines,  the  general  rule  is  followed  in  cases  involv- 
ing the  absence  of  a  chauffeur's  license.^  The  criminal  liability 
for  a  failure  to  obey  regulations  in  respect  to  the  licensing  of 
chauffeurs,  is  discussed  in  another  chapter.^" 

Sec.  227.  Rights  of  chauffeur. 

Ordinarily  where  the  chauffeur's  contract  for  service  is  for  a 
certain  time,  if  the  employer  discharges  the  chauffeur  before  the 
expiration  of  the  term  of  employment,  the  employer  is  still  liable 
for  the  chauffeur's  pay  unless  the  latter  has  given  cause  by  show- 
ing himself  unable  or  unwilling  to  do  what  he  has  undertakep,  to 
do.^'  But  if  the  contract  is  for  a  time  certain,  and  the  chauffeur 
leaves  without  cause  before  the  time  expires,  it  is  held  that  a  ser- 
vant in  such  a  case  has  no  claim  for  services  already  rendei'ed. 
However,   if  prevented  from  performing  his  duties  by  sickness, 

34.  Brown   v.   Green  &   Flinii,  Inc.  son  of  a  difference  in  the  provisions 

(Del.),  100  Atl.  *75;   Wolcott  v.  Be-  of  the  statute,  it  Ibeing  held  that  the 

iiault  Selling  Branch,  175  N.  Y.  App.  provisions    under    which    the    earlier 

Div.  858,  162  N.  Y.  Sup'pl.  496;  Der-  cases  were  decided  made  the  operation 

vin   V.   Frenier    (Vt.),   100  Atl.   760.  of   an   unregistered   automobile   upon 

See  also  O'Hare  v.  Gloag,  321  Mass.  the  highway  unlawful  in  every  respect 

24,  108  N.  E.  566.    "  Pigeon  had  been  while   in   this   case   the   operation   of 

for  several  years  licensed  to  operate  the  automobile  itself  was  not  objec- 

an  automobile,  but  at  the  time  of  the  tionable,    the   illegal   element   in   the 

accident  his  license  had  expired  and  act   being   the   failure   to   have   a   li- 

had  not  been  renewed.    This  was  some  cerise.     This  decision  was  followed  in 

evidence    of   his    negligence    in    oper-  Conroy  v.  Mather,  217  Mass.  91,  104 

ating  the  car,  but  it  was  not  conclu-  N.  E;  487,  52  L.  H,  A.   (N.  S.)   801: 

sive  and  did  not  warrant  the  ordering  Holden    v.    McGillicuddy,    215    Mass. 

of  a  verdict."     Pigeon  v.   Maasaehu-  563,  103  N.  E.  923;  Holland  v.  City 

setts,  etc.,   St.   Ry.   Co.    (Mass.),   119  of  Boston,  213  Mass.  560,  100  N.  E. 

N.  E.  762.  1009.    See  also  RoUi  v.  Converse,  227 

36.  Bourne  v.  Whitman,  209  Mass.  Mass.  162,  116  N.  E.  507;  Polmatier 

155,  95  N.  E.  404,  35  L,  R.   A.    (N.  v.  Newbury    (Mass.);  120  N.  E.  850. 

S.)     701,    distinguishing    prior    eases  36.  Section  725. 

holding  the  operator   of  an   uriregis-  37^  Pdrsona   on    Contracts,   vol.   II 

tered  automobile  a  trespasser,  by  rea-  (9th  Ed.),  34. 
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or  :■  similar-  inability,  the  chauffeur  may  recover  pay  for  what  he 
has  done  on.  a  quantum  meruit?^  It  must  not  be  forgotten  that  the 
contract  between  the  chauffeur  and  his  employer  is  mutual.  The 
employer  has  a  claim  against '  the  chauffeur  for  neglect  of  duty, 
and  the  employer  does  not  waive  this  claim  by  paying  the  chauffeur 
and  continuing  him  in  his  service. ^^ 

Sec.  228.  Liability  of  master  for  injury  to  chauffeur. 

The  circumstances  may  be  such  that  a  chauffeur  receiving  in- 
juries from  the  care  or  operation  of  a  motor  vehicle  may  recover 
daniages- from  his  employer.  But,  except  in  the  eases  covered  by 
Workmen's  Compensation  Laws,  the  basis  of  the  servant's  action 
is  the  negligence  of  the  master.**  Where  the  engine  "  kicks  back  " 
while  he  is  Cranking  the  car,  and  it  is  shown  that  the  act  of  the 
owner  in  moving  the  spark  lever  contributed  to  that  result,  a  re- 
covery may  be  had.*'^  But,  if  no  negligence  on  the  part  of  the 
owner  is  connected  with  the  "  kick  back  "  of  the  engine,  there  can 
be  no  recovery  under  the  common  law  system.*^  When  an  injury 
is  received  while  running  a  motor  .vehicle  and  the  cause  of -the 
injury  is  a  defective  brake,  a  chauffeur  /having  knowledge  of  the 
defect  should  not  be  permitted  to  recover.*^  But,  if  the  owner  has 
knowledge  of  the  defective  brake  and  gives  tiie  chauffeur  no  in- 
formation in  respect  thereto,  the  owner  may  be  liable  for  injuries 

38.  Parsons  on  Contracts,  vol.  II  in  it  was  said:  "In  a  populous  city 
(9th  Ed.),  36-40.  like  New  York,   where  thousands   of 

39.  Parsons  on  Contracts,  vol.  II  people  are  in  the  :  streets  at  all  hours 
{9th  Ed.),  48.  of  the  day  and  night,  an  experienced 

40.  Anderson  v.  Van  Riper,  138  N.  chauffeur,  unless  it  _be  under  excep- 
Y.  Suppl.  66.               ■  tional  circumsitances,  who  runs  an  au- 

41.  Morris  V.  Allen,  217  Mass.  573,  tomobile  in  the  street  knowing  that 
105  N.  E.'  364 ;  Godley  v.  Gowen,  89  the  brake  is  defective,  ought  to  be 
Wash.  184,  154  Pac.  141;  Keller  v.  estopped  as  matter  of  law  from  re- 
Blurton  (Mo;  App.),  183  S.  W.  710;  lovering  damages  against  his  em- 
Card  V.  Turner  Center  Dairying  As-  i)loyer  for  injuries  occasioned  by  such 
soc,   234  Mass.   525,   113   \.   E.   187.  Jefeet."      See   also   Pierce   v.   Morrill 

43.  Marks  v.  Stoltz,  165  N.  Y.  App.       Bros.  Co.    (Me.),  103  Atl.  230. 
Div.  462,  150  N.  Y.  Suppl.  952,  where- 
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received  b;y  the'  servant  on  account  of  the  defect. ^^  But  the  owner 
is  under  no  obligation  to  warn  his  chauffeur  of  dangers  which  are 
obvious,  nor  to  instruct  him  in  matters  which  he  may  fairly  be 
supposed  to  understand.^^  Where  the  servant  was  riding  in  the 
machine  at  the  request  of  the  owner  who  was  driving  the  same, 
the  servant  may  be  permitted  to  recoveir  if  the  owner  negligently 
runs  the  machine,  and  the  questions  of  the  servant's  assumption  of 
risk  and  contributory  negligence  are  for  the  jury.*"  And  where 
a  chauffeur  receives  injury  in  consequence  of  a  defect  in  the  iron 
retaining  ring  so  that  a  tire  blows  out  when  it  is  being  pumped, 
the  question  of  the  assumption  of  risk  is  for  the  jury  when  the 
evidence  is  conflicting  as  to  whethef  the  owner  had  knowledge  of 
the  defect  and  had  promised  to  correct  it.*''  And,  when  injuries 
are  received  by  the  servant  on  account  of  defective  tools  furnished 
by  the  master,  the  liability  may  be  a  question  for  the  jury.** 


44.  Granini  v.  Cerini  (Wash.),  171 
Pac.  1007. 

45.  Plasikowski  v.  Arbus  (Conn.), 
103  Atl.  642. 

46.  Patterson  v.  Adan,  119  Minn. 
283,  137  N.  W.  1112,  wherein  the 
court  said :  "  Whether  plaintiff  di- 
rectly contributed  to  his,  injury  or 
assumed  the  risk  were,  on  the  evi- 
dence presented,  questions  of  fact  and 
properly  submitted  to  the  jury.  It  is 
claimed  by  defendant  that  he  was  in- 
toxicated at  the  time,  a  fact  known 
to  plaintiff,  and  that  plaintiff  took 
tlie  chances  of  a  safe  passage  to 
Minneapolis,  and  cannot  now  com- 
plain. It  may  be  conceded  for  the 
purposes  of  the  case  that  defendant 
was  somewhat  under  the  iniiuence  of 
liquor,  and  that  plaintiff  knew  it. 
But  from  that  it  does  not  necessarily 
follow  as  a  matter  of  law,  that  plain- 
tiff was  guilty  of  contributory  negli- 
gence or  that  he  assumed  the  risk  of 
injury  by  complying  with  defendant's 

18 


order  and  direction  to  accompany  him 
in  the  automobile  to  Minneapolis. 
The  relation  of  master  and  servant 
existed  between  the  parties.  Plaintiff 
was  the  servant,  and,  unless  defend- 
ant was  so  badly  intoxicated  as  to  be 
incapable  of  properly  running  the 
car,  plaintiff's  duty,  as  such  servant, 
was  to  obey  the  order  of  the  master. 
The  defendant,  the  master,  is  in  no 
very  favorable  situation  to  resist  lia- 
bility under  such  circumstances,  or  to 
be  heard  to  complain  that  the  ser- 
vant obeyed  his  orders.-  There  is  no 
claim  that  defendant  was  not  compe- 
tent to  drive  the  car;  the  only  foint 
made  is  with  reference  to  his  intoxi- 
cated condition  which,  it  is  claimed, 
incapacitated  him  for  the  time  being 
properly  to  operate  the  car." 

47.  Richardson  v.   Flower,   248  Pa. 
St.  35,  93  Atl.  777. 

48.  Ridley  v.  Portland  Jaxicab  Co. 
(Oreg.),   177  Pac.   439. 
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Workmen's  Compensation  Laws,  which  have  been  generally  en- 
acted since  the  collapse  of  the  common  law  rules  as  to  personal  in- 
juries received  by  employees,  have  revolutionized  the  old  system.*' 
A  chauffeur  who  is  injured,  however,  because  he  is  exceeding  the 
speed  limit  fixed  by  statute,  is  guilty  of  "  wilful  misconduct " 
which  may  bar  a  recovery  under  compensation  statutes.®"  And 
the  fact  that  it  was  the  custom  of  chauffeurs  to  run  their  machines 
at  such  speed,  does  not  change  the  rule.®'^;  A  policeman  may  be  a 
public  officer,  not  an  employee,  of  a  municipality  and  may  thus  be 
without  the  protection  of  a  compensation  statute.®^  So,  too,  a 
teacher  in  the  automobile  department  of  a  city  vocational  school 
may  not  be  such  an  employee  of  the  city  as  would  be  entitled  to 
receive  compensation.®'  There  may  arise  a  question  whether  the 
particular  injury  which  was  received  by  the  chauffeur  arose  out 
of  his  employment.®*  The  statutes  of  some  States  justify  a  dis- 
tinction between  a  chauffeur  engaged  in  domestic  service  for  the 
owner,  such  as  caring  for  the  machine,  and  a  chauffeur  engaged  in 


49.  See  F.  W.  Hoohspeier,,  Inc.  v. 
Industrial  Board  of  Illinois,  378  111. 
523,  116  N.  E.  ,121;  Schanning  v. 
Standard  Cas.tings  Co.  (Mich.)',  169 
N.  W.  879;  Newcomb  v.  Albertson,  85 
N.  J.  L.  435,  89  Atl.  928;  Siglin  v. 
Arniour   &  Co.    (Pa.),   103   Atl.   991. 

50.  Fidelity  &  Deposit  Co.  v.  Indus- 
trial Ace.  Com.,  171  Cal.  728,  154 
Pae.   834. 

51.  Fidelity  &  Deposit  Co.  v.  Indus- 
trial Ace.  Com.,  171  Cal.  728,  154 
Pac.  834. 

52.  Blynn  v.  Pontiae,  165  Mich.  35, 
151  N.  W.  681. 

53.  Lesuer  v.  City  of  Lowell,  227 
Mas8.,44,  116  N,  e.  483. 

54.  Burton  Auto  Transfer  Co.  v. 
Industrial  Accident  Commission  (Cal. 
App.),  174  Pac.  72;  Employers'  Lia- 
bility Assur.  Corp.  v.  Industrial  Ac- 
cident  Com.    (Cal.    App.),    177    Pac. 


171;  Maryland  Casualty  Co.  v.  In- 
dustrial Accident  Com.  (Cal.  App.), 
178  Pac.  542;  Central  Garage  of  La 
Salle  V.  Industrial  Com.  (111.),  131 
N.  E.  587;  Stillwagon  v.  Callan  Bros., 
Inc.,  183  N.  Y.  App.  Div.  141,  170 
N.  Y.  Suppl.  677;  Frint  Motorcar  Co. 
V.  Industrial  Com.  of  Wis.  (Wis.), 
170  N.  W.  285. 

Explosion  of  percussion  cap. —  A 
person  employed  as  a  chauffeur  in  a 
garage,  who  was  injured  by  an  ex- 
plosion of  a  percussion  cap  which  « 
fellow-servant  brought  upon  the  prem- 
ises and  with  which  he  was  experi- 
menting, ^g  not  entitled  to  an  award 
under  the  Workmen's  Compensation 
Law,  for  the  injury  did  not  arise  out 
of  the  employment.  Laurino  v.  Dono- 
van, 183  N.  Y.  App.  Div.  168,  170 
N.  Y.  Siippl.  340. 
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running  a  truck  as  a  matter  pf  his  employer's  business.  The  Work- 
men's Compensation  Acts  in  some  States  do  not  cover  injuries  re- 
oeived  by  servants  engaged  in  domestic  service.^ 

Sec.  229.  Liability  of  chauffeur  to  owner. 

If  the  owner  of  a  motor  vehicle  is  injured,  physically  or  finan- 
cially, by  reason  of  the  wrongful  or  negligent  conduct  of  his  chauf- 
feur, he  may  have  a  remedy  against  such  chauffeur.  But,  where 
the  chauffeur's  wife  wrongfully  takes  the  machine  and  it  was  there- 
by damaged,  the  husband  and  community  property  are  not  gener- 
ally liable.5« 

56.  Wincheski  v.  Morris,  179  N.  Y.  56.  Killingsworth     v.      Keen,      89 

App.  Div.  600,  166  N.  Y.  Suppl.  873.       Wash.   597,  154  Pac.   1096. 
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CHAPTER  XIII. 

MISCELLAJs'EOUS  SUBJECTiS  OF  REGULATION. 

Section  230.  Speed. 

231.  Exclusion  from  highways. 

232.  Restriction  to  certain  streets. 

233.  Identification  of  machines. 

234.  Obstruction  of  streets. 

235.  Advertising  on   public  veliicles. 

236.  Law  of  road. 

237.  Smoke  and  odors. 

238.  Liability  for  injuries. 
339.  Taxation.  ". 

24-0.  Service  of  process  on  automobilist. 

Sec.  230.  Speed. 

The  speed  with  which  motor  vehicles  may  be  operated  along  the 
public  highways  ig  certainly  a  proper  subject  of  regiilation.^  The 
Legislature,  so  long  as  it  acts  within  constitutional  limitations, 
may  fix  such  rate  of  speed  as  seems  wise.^  And  municipal  corpora- 
tions, unless  restricted  by  statutory  or  constitutional  provisions, 
may  pass  regulations  forbidding  unreasonable  rates  of  speed.^  But, 

1.  See  also,  as  to  speed  regulations,  ler,  IS  Ga.  App.  674,  78  S.  E.  52. 

303-325,   728-743.  Illinois. — Chicago   v.    Shaw   Livery 

8.  Ex   parte    Smith,    26    Cal.    App.  Co.,  258  111.  409,  101  N.  W.  58S. 

11«,  146  Pac.  82;   Christy  v.  EUiott,  lo-wa. — Pilgrim  v.  Brown,  1^8  Iowa, 

216  111.  31,  1  L.  R.  A.    (N.  S.)    215,  177,  150  N.  W.  1. 

74  N.  E.  103'5,  3  Ann.  Cas.  487,  108  Massacfmsetts. —  Commonwealth     v. 

Am.  St.  Rep.  196;  Hartze  v.  Moxley,  Crowninshield,  187  Mass.  221,  72  N. 

235   III.   164,   85   N.   E.   216;    Schaar  B.  963;   Commonwealth  v.  Tyler,  199 

V.   Comforth,   128  Minn.   460,   151  N.  Mass.  490,  85  N.  E.  569. 

W. '275.     And   see  chapter  V,   as  to  Missouri. — Roper  v.  Greenspon,  372 

regulation  in  general.  Mo.  288,  198  S.  W.  1107;  City  of  St. 

3.  Alabama. — Adler  v.  Martin,  179  Louis  v.  Hammond   (Mo.),  199  S.  W. 

Ala.    App.   97,    59   So.    597;    Hood   &  411;    City  of  Windsor  v.  Bast    (Mo. 

Wheeler  Furniture  Co.  v.  Royal  (Ala.  App.),  199  S.  W.  722. 

App.),  76  So.  965.  Nebraska. — Christensen   v.  Tate,  87 

Georgia. — Columbus  R.  Co.  v.  Wal-  Neb.  848,  1:^8  N.  W.  632. 
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ill  some  jurisdictions,  the  State  lias  reserved  to  itself  the  full  power 
of  legislating  with  reference  .to  the  speed  of  automobiles,  and  in 
such  jurisdictions  local  reg-ulations  may  be  ineffective.''  On  the 
other  hand,  constitutional  provisions  in  some  States  may  lodge  the 
power  of  regulating  the  speed  of  motor  vehicles  with  local  muni- 
cipalities and  forbid  the  enactment  by  the  Legislature  of  a  rule 
■with  reference  to  the  speed  within  municipal  corporations.^  An 
ordinance  is  not  unreasonable  because  it  restricts  the  speed  to  six 
or  seven,*'  or  even  three '  miles  an  hour  under  given  circumstances. 
Or  the  driver  of  an  automobile  may  be  required  to  bring  his  ma- 
chine to  a  stop  when  he  is  passing  a  street  which  is  receiving  or 
discharging  passengers.'  A  statute  providing  that  no  person  shall 
operate  a  motor  vehicle  at  a  rate  of  speed  gi-eater  than  is  reasonable, 


S'ew  York. — People  v.  Dwyer,  136 
X.  Y.  Suppl.  148;  People  v.  Bell,  148 
X.  Y.  Suppl.  753.' 

Oregon. — Everart  v.  Fischer,  75 
Oreg.   316,   145   Pac.   33. 

And  see  chapter  VI,  as  to  munici- 
pal regulation  in  general. 

"  Riding  "  or  "  driving." — One  who 
is  controlling  the  motive  power  of  an 
automobile  may  be  said  to  be  driving 
it  within  the  meaning  of  a  rule  by  a 
lx)ard  of  park  commissioners,  that  no 
person  sliall  "  ride  "  or  "  drive  "  in  a 
certain  parkway  at  a  rate  of  speed 
exceeding  eight  miles  an  hour.  Com- 
monwealth V.  Crowninshield,  187 
Mass.  221.  72.x.  E.  963,  68  L.  K.  A. 
245. 

Speed  at  crossing. — In  a  city  ordi- 
nance limiting  the  speed  of  automo- 
biles on  "  streets "  of  city  and  at 
"crossings,"  the  word  "crossings" 
refers  to  street  crossings.  Eichman 
V.  Buchheit,  128  Wis.  385,  107  N.  W. 
325. 

In  Pennsylvania  a  township  of  the 
first  class  has  the   power,  under  the 


Act  of  April  18,  1899,  P.  L.  104,  to 
pass  an  ordinance  fixing  the  maxi- 
mum speed  of  motor  cars  at  ten  miles 
an  hour,  and  the  power  is  not  sus- 
pended by  Act  of  April  33,  1903,  V. 
L.  268,  which  allows  motor  oars  a 
maximum  speed  of  twenty  miles  an 
hour  outside  of  cities  and  boroughs. 
Radnor  Tp.  v.  Bell,  27  Pa.  Super. 
Ct.   1. 

4.  City  of  Chicago  v.  Kluever,  2.57 
III.  317,  100  XT.  E.  917;  City  of  Se- 
attle v.  Rothweiler  (Wash.),  172  Pac. 
825:  Peck  v.  O'Gilvie,  13  K.  L.  N.  S. 
Canada)    54,  31  Queb.  S.  C.  227. 

5.  Kalieh  v.  Knapp,  73  Oreg.  358, 
142  Pac.  594,  145  Pac.  22. 

"6.  Chittenden  v.  Columbus,  26  Ohio 
Cir.  Rep.  531 ;  Eichman  v.  Buchheit, 
128  Wis  385,  107  N.  W.  3i25,  8  Ann. 
Cas.    435. 

7.  Columbus  R.  Co.  v.  Waller,  12 
Ga.  App.  674,  78  S.  E.  52. 

8.  Schell  V.  DuBois,  94  Ohio  St.  93, 
113  NT.  E.  664.  And  see  sections  423- 
428. 
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or  so  as  to  endanger  property  or  the  life  or  limb  of  any  person^ 
provided,  that  in  passing  from  a  side  street  into  a  main  thorough- 
fare where  persons  or  vehicles  are  not  plainly  discernible,  a  per- 
son operating  such  vehicle  shall  have  it  under  perfect  control,  and 
the  rate  of  speed  shall  not  exceed  a  mile  in  eight  minutes,  or  on 
any  street  or  highway  exceed  twenty-five  miles  per  hour,  is  proper.* 
And  a  regulation 'is  not  invalid  because  it  applies  merely  to  motor 
vehicles  or  permits  other  conveyances  to  go  at  a  faster  rate;^"  nor 
because  it  attempts  to  prescribe  what  shall  be  presumptive  evidence 
in  the  courts.-'^  . 

Sec.  231.  Exclusion  from  highways. 

Highways  are  designed  for  the  common  use  of  all  travelers,  re- 
gardless of  the  means  of  conveyance  which  is  used,  and  it  is  thought 
to  be  beyond  the  power  of  State  or  municipal  authorities  to  forbid 
the  use  of  highways  to  a  certain  class  of  vehicles,  such  as  auto- 
mobiles.^^ Within  the  police  power  of  regTilation,  a  municipality 
may  in  some  cases  forbid  the  use  of  certain  motor  vehicles  on  cer- 
tain streets,^^  but  it  cannot  make  a  broad  exclusion  of  all  motor 
vehicles  from  all  streets.-^*  Motor  vehicles  may,  however,  be  ex- 
cluded from  the  highways  until  their  owners  have  complied  with 
regulations  relative  to  the  registration   and  licensing  thereof.''^ 

9.  state  V.  Waterman.  112  Minn.  12.  Statute  Prince  Edward  Island. 
157,  130  N.  W.  973.  Compare  Carter  —8  Edw.  VII,  ch.  13,  entitled  "An 
V.  State,  13  Ga.  App.  430,  78  S.  E.  Act  to  prohibit  the  use  of  motor  ve- 
305 ;  Hayes  v.  State,  11  Ga.  App.  371,  hides  upon  the  public  highways  of 
75  S.  E.  533.                                        .  this   Province  held  to  be  within  the 

It  is  a  question  for  the  jury  what  power    of   the    legislature,  of    Prince 

is  reasonable  under   such   a  statute.  Edward  Island  to  enact.    In  re  Rog- 

Raybourn  v.  Phillips,   160  Mo.   App.  ers    (Pr.  El.  Island),   7  East.  L.   R. 

534,   140  S.   W.  977.  313. 

10.  Ex  parte  Snowden,  13  Oal.  App.  13.  Section  233.  "" 
521,  107  Pac.  724 ;  Chittenden  v.  Co-           14.  Ex  parte  Snowden,  12  Cal.  App. 
lumbus,  26  Ohio  Cir.  Rep.  531.     And  521,   107   Pac.   724 ;    Walker  v.   Corn- 
see  section  62.           ^  monwealth,  40  Pa.  Super.  Ct.  638. 

11.  Young  V.  Dunlap,  195  Mo  \pp  15.  Compare  Chicago  v.  Banker, 
119,   190   S.   W.   1041.  113  III.  App.  94;   Matter  of  Automo- 
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And  it  has  been  held  that  a  county  may  pass  a  regulation  prohibit- 
ing the  running  of  automobiles  on  any  of  the  highways  of  the 
county  between  the  hours  of  sunset  of  any  day  and  of  the  sunrise 
on  the  following  day.^^  The  powea*  of  regulation  over  jitneys  and 
motor  vehicles  used  for  hire  may  be  somewhat  more  extensive  than 
over  motor  vehicles  used  for  the  pleasure  or  business  purposes  of 
the  owner.^^ 

Sec.  232.  Restriction  to  certain  streets. 

In  the  regulation  of  traffic  along  municipal  highways,  ordinances 
may  be  passed  excluding  certain  motor  vehicles  from  specified 
streets.  The  power  of  excluding  vehicles  from  certain  streets  is 
exercised  more  particularly  with  reference  to  the  running  of  jit- 
neys.^* But,  within  reasonable  limits,  the  police  power  lodged  in 
the  State  and  municipal  divisions  permits  them  to  close  certain 
streets  to  the  use  of  business  and  pleasure  automobiles,  though  they 
axe  not  used  for  hire.-*^'     Thus,  in  one  case,^"  it  was  said :     "  It 

bile  Acts,  15  Pa.  Dist.  Eep.  83.     And  some  and  denied  to  others,  because  of 

see   section  104.  its  extraordinary  nature."     Eio  parte 

16.  Ex   parte    Berry,    147    Cal.    52,  Dickey,  76  W.  Va.  576,  85  S.  E.  781, 
82  Pac.  44.  L.  R,  A.  1915  F.  840.     And  see  section 

17.  "  xhe  right  of  a  citizen  to  travel  136. 

upon    a    highway    and    transport    his  18.  Chapter  IX. 

property    thereon,     in    the    ordinary  19.  Ex  pa^rte   Berry,   147   Cal.   523, 

course    of    life    and    business,    differs  83  Pac.  44;    State  v.  Mayo,  106  Me. 

radically  and  obviously  from  that  of  6.2,    75   Atl.    295,    20   Ann.    Cas.    513, 

one  who  makes  the  highway  his  place  26  L.  E.  A.    (N.  S.)    502n;    State  v. 

of   business   and   uses   it   for    private  Phillips,    107   Me.   249,   78   Atl.   283 ; 

gain,  in  the  running  of  a  stage  coach  Commonwealth     v.     Kingsbury,     199 

or     omnibus:      The     former     is     the  Mass.  542,  85  N.  E.  848,  137  Am.  St. 

usual     and     ordinary     right    of     the  Rep.   513;    People  ex  rel.   Cavanaugh 

citizen,  a  common  right,  a  right  com-  v.  Waldo,  73  Misc.    (N.  Y. )    416,  131 

mon  to  all;   while  the  latter  is  spe-  X.    Y.    Suppl.    307;    Strauss    v.    En- 

cial,      unusual      and      extraordinary.  right,  105  Misp.  367.     "  The  question 

As  to  the  former,  the  extent  of  the  presented  is  this :     '  Is  the  ordinance 

legislative   power    is   that   of   regula-  of  the  town  of  Eden,  passed  under  ex- 

tion ;  but,  as  to  the  latter,  its  power  press  legislative  authority,  closing  to 

is  broader.     The  right  may  be  wholly  the  use  of  automobiles  certain  public 

denied,    or    it    may   be    permitted    to  streets  in  said  town,  constitutional?' 
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seems  too  plain  for  discussion  that,  with  a  view  to  the  safety  of  the 
public,  the  legislature  may  pass  laws  regulating  the  speed  of  such 
machines  (automobiles)  when  running  upon  the  highways.  The 
same  principle  is  applicable  to  a  determination  by  the  legislature 
that  there  are  some  streets  and  ways  on  which  such  machines 
should  not  be  allowed  at  all.     In  some  parts  of  the  State  where 


The  contention  of  the  defendant  is 
that  it  violates  the  Fourteenth 
Amendment  of  the  Constitution  of 
the  United  States,  which  declares, 
among  other  things,  that  no  State 
shall  '  deny  to  any  person  within  its 
jurisdiction,  the  equal  protection;  of 
the  laws,'  and  that  it  also  denies  him 
that  equality  of  right  guaranteed  un- 
der section  1,  art.  1,  of  the  Constitu- 
tion of  Maine,  '  of  enjoying  and  de- 
fending life  and  liberty,  acquiring. 
possessing  and  protecting  property, 
and  of  pursuing  and  obtaining  safety 
and  happiness.'  It  is  the  equal  right 
of  all  to  use  the  public  streets  for 
purposes  of  travel,  by  proper  means, 
and  with  due  regard  for  the  corre- 
sponding rights  of  others:  and  it  is 
also  too  well  recognized  in  judicial 
decisions  to  be  questioned  tliat  an  au- 
tomobile is  «.  legitimate  means  of  con- 
veyance on  the  public  highways.  But 
the  right  to  so  use  tlie  public  streets, 
as  well  as  all  personal  and  property 
rights,  is  not  an  absolute  and  unquali- 
fied right.  It  is  subject  to  be  limited 
and  controlled  by  the  sovereign  au- 
thority, the  State,  wherever  necessary 
to  provide  for  and  promote  the  safety, 
peace,  health,  morals  and  general  wel- 
fare of  the  people.  To  secure  these 
and  kindred  benefits  is  the  purpose  of 
organized  government,  and  to  that 
end  may  the  power  of  the  State,  called 
its  police  power,  be  used.  By  the  ex- 
ercise of  that  power,  through   legisl;'- 


tive  enactments,  individuals  may  be 
subjected  to  restraints,  and  the  en- 
joyment of  personal  and  property 
rights  may  be  limited,  or  even  pre- 
vented, if  manifestly  necessarj-  \o  de- 
velop the  resources  of  the  State,  im- 
prove its  industrial  conditions,  and 
secure  and  advance  the  safety,  com- 
fort and  prosperity  of  its  people. 
That  reasonable  regulations  for  the 
safety  of  the  people  while  using  the 
public  streets  are  clearly  within  this 
police  power  of  the  State  is  too  plain 
to  admit  of  discussion.  The 

defendant,  liowever.  objects  against 
the  validity  of  the  ordinance  in  ques- 
tion here,  that  it  applies  to  automo- 
biles only,  and  not  to  all  other  vehi- 
cles that  use  those  streets.  He  con- 
tends that  it  '  operates  against  a  class 
only  ■  and  is  therefore  special  legis- 
lation which  the  Constitution  inhibits. 
That  contention  cannot  pre\'ail.  Tliis 
same  objection  to  the  constitutionality 
of  statutes  and  ordinances  regulating 
the  use  of  automobiles,  that  they  ap- 
ply only  to  one  particular  class  of 
vehicles,  has  been  repeatedly  raised 
in  recent  cases  and  as  repeatedly  de- 
cided to  be  without  merit. 
The  ordinance  in  question  is  general 
and  not  special,  for  it  applies  equally 
to  all  automobiles  without  discrimi- 
nation, wherever  or  by  whomsoever 
owned.  The  streets  in  question  ar? 
closed  to  all  automobiles  without  any 
distinctions.  .     .     This  enactment 
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there  is  but  little  travel  public  necessity  and  convenience  have  rer 
quircd  the  construction  of  ways  which  are  steep  and  narrow,  over 
which  it  might  be  difficult  to  run  an  automobile,  and  where  it 
would  be  very  dangerous  for  the  occupants  if  automobiles  were 
used  upon  them.  In  such  places  it  might  be  much  more  dangerous 
for  travelers  with  horses  and  with  vehicles  of  other  kinds  if  auto- 
mobiles were  allowed  there.  No  one  has  a  right  to  use  the  public 
streets  and  public  places  as  he  chooses,  without  regard  to  the  safety 
of  other  persons  who  are  rightly  there.  In  choosing  his  vehicle, 
everyone  must  consider  whether  it  is  of  a  tind  which  will  put  in 
peril  those  using  the  streets  differently  in  a  reasonable  way.  In 
parks  and  cemeteries  and  private  grounds,  where  narrow  roads 
with  precipitous  banks  are  sometimes  constructed  for  carriages 
drawn  by  horses,  it  has  been  a  common  practice  to  exclude  auto- 
mobiles altogethei-,  chiefly  because  of  the  danger  of  their  frighten- 


which  authorized  the  closing  to  the 
use  of  automobiles  of  the  streets  in 
question,  we  do  not  find  to  be  repug- 
nant to  any  constitutional  provision. 
In  making  it  the  legislature  decided 
that  the  regulation  was  necessary  and 
reasonable  in  order  to  secure  the  pub- 
lic safety  and  welfare,  and  it  cannot 
be  afBrmed  that  such  will  not  be  its 
«>ffect.  The  regulation  is  clearly  with- 
in, the  p<ilice  power  of  the  legislature 
to  enact,  its  manifest  tendency  and 
effect  is  to  accomplish  the  purpose  for 
which  it  was  intended  and  accord- 
ingly its  reasonableness  and  expedi- 
ency cannot  be  reviewed  by  the  court. 
The  judgment  of  the  legislature  in 
that  respect  is  conclusive."  State  v. 
Mayo,  106  Me.  62,  75  Atl.  295,  BO 
Ann.  Gas.  512,  26  L.  E.  A.  (N.  S.) 
503n. 

Parks. — 'In  Now  York  a  statute  au- 
thorizing the  commissioner  of  parks 
of  the  borough  of  Brooklyn  and 
Queens    "  in   his   discretion,   by   rules 


and  regulations,  to  restrict  the  use 
and  occupation  of  the  main  drive  of 
Ocean  boulevard,  in  the  borough  of 
Brooklyn,  Twenty^Second  avenue  to 
Kings  highway,  to  horses  and  light 
carriages  and  to  exclude  tlierefrom 
vehicles  of  all  other  kinds,  includinjr 
bicycles  and  motor  vehicles,"  has  been 
lield  to  be  valid  legislation.  People 
ex  rel.  Cavanagh  v.  Waldo,  72  Misc. 
E.   (N.  Y.)  416,  131  N.  Y.  Suppl.  307. 

Discrimination. — ^A  regulation  per- 
mitting pleasure  cars  but  excluding 
business  machines  from  a  certain 
street,  may  constitute  an  illegal  dis- 
crimination. Clausen  v.  De  Medina, 
82  N.  J.  L.  491,  81  Atl.  924. 

Unreasonable. —  An  ordinance  for- 
bidding certain  streets  to  the  use  of 
jitneys  may  be  so  unreasonable  that 
it  will  not  be  enforced.  Curry  v.  Os- 
borne   (Fla.),  79  So.  293. 

20.  Commonwealth  v.  Kingsbury, 
199  Mass.  542,  85  N.  E.  848.  127  Am. 
St.   Eep.    513. 
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ing  horses.  The  right  of  the  legislature,  acting  under  the  police 
power,  to  prescribe  that  automobiles  -shall  not  pass  over  certain 
streets  as  public  ways  in  a  city  or  town,  seems  to  us  well  estab- 
lished both  upon  principle  and  authority." 

JSec.  233.  Identification  of  machines. 

In  the  absence  of  statute  restricting  the  power  of  municipal  coi-- 
porations,  a  city  would  no  doubt  have  the  power  to  require  motor 
vehicles  to  carry  number  plates  for  their  identification.^^  But, 
when  the  Legislature  has  enacted  a  system  for  the  registration  and 
licensing  of  motor  vehicles  and  has  passed  an  act  providing  that 
owners  of  motor  vehicles  shall  not  be  required  to  display  any  other 
number  than  the  number  of  the  registration  issued  by  the  State 
authorities,  a  city  cannot  require  an  additional  identification 
plate.22 

Sec.  234.  Obstruction  of  streets. 

A  municipality  has  the  power  to  make  reasonable  reg-ulations  so 
as  to  avoid  obstructions  in  the  streets.^'    For  example,  taxicabs  and  . 

21.  Slade  v.  City  of  Chicago,  1  111.  the  meaning  of  the  law.  an  obstruc- 
Cir.  Ct.  Rep.  530.  And  see  section  tion  or  incumbrance,  and  any  obstruc- 
124,  tion  or  incumbrance  for  private  pur- 

22.  City  of  Chicago  v.  Francis,  238  poses  is  in  law  a  nuisance;  that  the 
111.  331,  104  N.  E.  '662.          ,  city  is  given  the  exclusive  ^care  and 

23.  City  of  Duluth  v.  Easterly,  115  control  of  the  streets,  and  it  is  made 
Minn.  64,  131  N.  W.  791;  Beck  v.  its  duty  to  keep  them  open  and  in 
Cox,  77  W.  Va.  442,  87  S.  E.  492.  repair  and  free  from  nuisance;  that 
"  We  have  these  propositions  estab-  the  primary  use  or  purpose  for  whicli 
lished  so  far  as  the  city  and  the  gen-  streets  are  established  is  to  afford 
eral  public  are  concerned :  That  the  the  general  traveling  public  a  way  of 
public  streets  of  a  city  are  dedicated  passage  or  travel,  and  the  general 
to  public  use,  and  are  a  .public  way  traveling  public  are  invested  with  the 
from  '  side  to  side  and  end  to  end,'  right  to  have  them  in  repair  and 
and  that  any  private  use  thereof  free  from  nuisance,  that  this  right 
which  in  any  way  detracts  from  or  may  be  enjoyed."  Pugh  v.  City  of 
hinders  or  prevents  its  free  use  as  a  Des  Moines,  176  Iowa,  593,  156  N.  \V. 
public  way  to  its  full  extent,  is  witliiu  892. 
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■vehicles  used  for  hire  may  be  refused  the  privilege  of  leaving  their 
machines  at  certain  places  in  the  streets  where  their  presence  would 
constitute  more  or  less  of  an  obstruction  to  the  free  use  of  the 
streets  by  other  travelers.^*  And  a  municipality  may  properly 
pass  a  regulation  forbidding  the  leaving  of  a  vehicle  standing  on 
the  street  elsewhere  than  on  the  right-hand  side  thereof  with  ref- 
erence to  the  direction  in  which  it  fronts.^^  And,  the  "  parking  " 
of  cars  on  certain  streets  may  be  prohibited.^"  Even  the  right  of 
an  owner  to  keep  his  machine  in  front  of  his  own  place  of  business 
may  be  limited  by  municipal  regulations.^  Thus,  in  one  case 
involving  the  prosecution  of  an  owner  for  obstructing  a  street  in 
front  of  his  place  of  business  with  an  automobile,  it  was  said; 
"  !N^o  hard  and  fast  rule  can  be  laid  down  as  to  what  in  every  case 
will  constitute  an  obstructing  or  incumbering  of  a  street  by  an 
automobile  or  other  vehicle,  within  the  purview  of  the  ordinance 
here  in  question.  The  time  and  place  of  an  alleged  obstruction 
and  the  kind  of  vehicle  niiist  be  taken  into  consideration  in  each 

2i.  See  sections   160-163.  streets   free   from   obstruction   amply 

25.  Beck  v.  Cox,  77  W.  Va.  442,  87  covers  the  subject  of  standing  vehi- 

1?.  E.  492,  wherein  it  was  said :    "  The  cles.     It  would  be  absurd  and  ridicu- 

projection    of    high-speed    automatic  lous  to  say  there  is  not  power  under 

vehicles  into  the  streets  of  cities  and,  the  statute  to  prevent  a  citizen  from 

"towns,   among  horses,  wagons,   carts,  leaving  his  vehicle  standing  across  the 

carriages,    and    pedestrians,    and    an  middle  of  a  street,   or   a  number-  of 

enormous   increase  of  the  use  of  the  citizens     from     completely     stopping 

highways,   particularly  of  the  paved  travel  on  a  street  by  massing  their 

streets,'    for     purposes     of     pleasure,  vehicles  over  its  entire  width." 

■without     further     regulations     than  26.  Sanders     v.    City    of    Atlanta 

those  prescribed  for  highways  in  gen-  (G-a.),  95  S.  E.  '695;  Pugh  v.  City  of 

eral,  is  an  obvious   source  of  danger  Des  Moines,  176  Iowa,  593,  156  N.  'W. 

to  the  persons  and  property  of  citi-  892. 

zens,  falling  within  the  express  terms  27.  Discrimination. — A  mtlnicipality 

of  the  power  delegated  to  municipal  cannot  forbid  one  person  from  main- 

■corporations   and   not   withdrawn   by  tai»ning  a  gasoline  tank  and  pump  in 

any  express  terms  of  the  act  in  gues-  front  of  his  place  of  business,  while 

-tion,    nor    abrogated    by    implication  permitting  his   competitor   to  do   so. 

arising    from    its    terms    or    general  Kenney  v.  Village  of  Dorchester.  101 

scope  and  purpose.     Municipal  power.  Neb.  425,  163  N.  W.   762.  - 
expressly     conferred,     to     keep     the 
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particular  ease.  The  stopping  tanporarily  and  for  a  reasonable 
time  of  an  automobile  in  a  public  street  for  the  convenience  of 
the  o'wner  is  not  a  violation  of  the  ordinance ;  but  he  cannot  law- 
fully use  the  street  as  a  garage  or  for  a  taxicab  stand,  contrary  to 
reasonable  police  regulations.  The  evidence  in  this  case,  in  view 
of  the  time,  place,  and  manner  of  the  obstruction,  is  ample  to  sus- 
tain conviction  of  the  defendant."  ^* 

Sec.  235.  Advertising  on  public  vehicles. 

The  United  States  Supreme  Court  has  sustained  an  ordinance 
of  the  city  of  New  York  prohibiting  "  advertising  trucks,  vans  or 
wagons,"  except  the  putting  of  business  notices  upon  ordinary  busi- 
ness wagons,  so  long  as  such  wagons  are  engaged  in  the  usual  busi- 
ness or  work  of  the  owner  and  not  used  merely  or  mainly  for  ad- 
vertising.^,^ 

Sec.  236.  Law  of  road. 

It  is  clear  that  the  State  or  a  municipal  division  thereof 
may  pass  suitable  regulations  relative  t  o  the  law  of  the 
road.^°    Thus,  a  city  ordinance  requiring  that  drivers  of  vehicles,. 

28.  City  of  Duluth  v.  Easterly,  115  Road.  "  It  is  the  universal  custom 
Miiin.  64,  131  N.  W.  791.  for    cities    to    prescribe    the    course 

29.  Fifth  Ave.  Coach  Co.  \ .  New  which  streams  of  traffic  shall  take. 
York  City,  321  U.  S.  467,  31  S.  Ct.  This  ordinance  supplanted  the  ordi- 
709,  affirming  194  N.  Y.  19,  86  N.  E.  nary  general  law  of  the  rOad,  which 
834.  would  govern  in  the  absence  of  such 

30.  Seager  v.  Foster  (Iowa),  169  ordinance  and  in  districts  to  which 
N.  W.  681;  Johnson  Oil  Refining  Co.  the  ordinance  would  not  apply.  Tlie 
V.  Gal^sburg,  etc..  Power  Co.,  300  111.  necessity  foi-  such  particular  provi- 
App.  392;  State  v.  Larrabee,  104  sions  has  been  emphasized,  as  the  use 
Minn.  37,  115  N.  W.  948 ;  Kelley  v.  of  automobiles  in  large  numbers  has 
James,  37  S.  Dak.  372,  157  N.  W.  become  more  general.  Motorneers  of 
990;  City  of  Oshkosh  v.  Campbell,  street  cars,  chaufTeurs.  drivers  of  or- 
151  Wis.  567,  139  N.  W.  316 ;  Sutter  dinary  Vehicles  and  of  emergency  ve- 
V.  Milwaukee  Board  of  Uttderwriters,  hides,  like  ambulances,  fire  engines. 
164  Wis.  538,  166  N.  W.  57.  and  the  like,  and  .pedestrians,  depend 

See  chapter  XIV,  as  to  Laws  of  the       not   only    for   the   certainty   of   their 
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when  making  a  turn,  shall  give  a  signal  with  a  whip  or  hand  as  to 
the  direction  in  which  the  turn  shall  be  made,  is  valid  and  en- 
lorceable.'^  But  a  regulation  cannot  be  enforced  which  requires  a 
motor  vehicle  driver  to  obey  all  directions  of  police  officers.^^  The 
Legislature,  except  possibly  in  a  few  jurisdictions  vehere  constitu- 
tional provisions  prohibit,  may  reserve  to  itself  full  power  over 
the  law  of  the  road ;  but  statutes  which  merely  prohibit  munici- 
palities from  regulating  motor  vehicles  do  not  have  the  effect  of 
depriving  them  of  enacting  ordinances  in  I'elation  to  the  law  of  the 
xoad.^^  And  municipalities  generally  have  the  power  to  adopt 
regulations  regulating  the  conduct  of  motor  drivers  under  circum- 
stances which  are  not  covered  by  the  State  statute.^*  A  statute 
giving  motorcycles  the  same  rights  on  the  streets  as  are  given  to 
other  persons,  does  not  abridge  the  power  of  the  municipality  from 
legislating  with  reference  to  the  law  of  the  road  so  as  to  preclude 
an  ordinance  giving  the  right  of  way  to  a  fire  patrol. ^^ 

Sec.  237.  Smoke  and  odors. 

That  the  emission  of  offensive  smoke  from  automobiles,  es- 
pecially ill  cities  and  inhabited  districts,  is  a  nuisance  cannot  bS 
disputed.  The  accompanying  odor  is  not  pleasant  and  may  pos- 
sibly be  injurious,  if  it  is  constantly  present,  either  to  health  or 

movements,  but  for  their  safety,  upon      31.  .Jolmson     Oil     Refining    Co.     v . 

the   enforcement   of   such   ordinances.  Galeaburg,   etc..   Power   Co.,    200   III. 

The    ordinance    in    question    is   along  App.   393. 

the-  line-  of   th&   so-called    '  gyratory  32.  City  ,  of     St.     Louis     v.     Allen 

movement   of   traffic,'   which   is  quite  (Mo.),  204  S.  W.  1083; 

generally  regarded  as  the  most  Intel-  33.  Kolankiewiz  v.  Burke    (N.  J.). 

ligent   solution   of   the   problem.      Of  103  Atl.  349;  Kelley  v.  James,  37  S. 

course,  the  necessity  or  propriety  of  Dak.   272,  157  N.   W.   990.     And   see 

a  strict  enforcement  of  such  an  ordi-  sections  72,  77. 

nance  must  depend  largely  upon  the  34.  Bruce  v.  Ryan,  138  Minn.  2B4. 

extent  of  travel  at  a  particular  time  164   N.    W.    98'2 ;    FreeuLan   v.    Green 

and  place.     It  is.  not,  however,  for  in-  (Mo.  App.),  186  S.  W.  1166. 

divlduals,  but  for  the  public  author!-  35.  Sijtter   v.   Milwaukee  Board   of 

ties,     to     deternuae     that     question.  Underwriters,   ]64   Wis.   5.32,   166   X. 

Otherwise  confusion  and  danger  would  W.   57. 
result."    State  v.  Larrabee,  104  Minn. 
37.    115   N.   W.   948. 
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vegetation  in  the  parks  or  country.  The  detrimental  eii'ect  upon, 
persons  and  plant  life  has  not  as  yet  been  authoritatively  -  deter- 
mined, although  in  France  it  has  been  claimed  that  the  fumes 
coming  from  the  exhausts  of  automobiles  injured  the  growth  of 
vegetation  along  the  boulevards.  Whether  this  be  true  or  not, 
the  fact  that  the  smoke  is  offensively  unpleasant  warrants  legis- 
lative regulation  of  the  matter.  Nuisances  have  from  time  to  time 
immemorial  been  subject  to  legal  control,  aod  the  mere  fact  that 
conduct  is  unpleasant,  irrespective  of  injury  to  either  health  or 
property,  has  constituted  cause  for  controlling  it  either  by  legisla- 
tion or  action  of  the  courts.  Thus  noise  may  be  controlled  and 
unwholesome  stenches  may  be  enjoined.  It  is  a  matter  of  record 
that  the  courts  have  issued  as  many  injunctions  against  the  emis- 
sion of  gases  from  manufacturing  establishments  which  injured 
vegetation  as  against  any  other  kind  of  nuisance.  The  smoke  nuis- 
ance resulting  from  the  improper  handling  of  automobiles  is  on  a 
par  with  gas  nuisances  generally,  and  legislative  action  is  not  only 
proper  but  legally  warranted. 

Thus,  an  ordinance  regulative  of  this  nuisance  has  been  sus- 
tained.'* In  England  the  law  prohibits  the  emission  of  offensive 
smoke  or  odors  from  automobiles,  and  several  automobile  drivers 
have  been  prosecuted  and  fined  for  violating  the  law,*^  and  in  the 
United  States  of  recent  years  considerable  attention  has  been 
given  to  this  subject  by  local  legislative  bodies. 

36.  Chicago  v.  Shaw  Livery  Co.,  providing  that,  "The  enactments  raen- 
258  111.  409,  101  N.  E.  588.  tioned  in  the  schedule  to  this  Act  and 

37.  For  an  English  case  concerning  any  other  enactments  restricting  the 
prosecutions  for  the  smoke  nuisance  use  of  locomotives  on  highways  and 
caused  by  an  automobile,  see  Star  contained  in  any  public,  general,  or 
Omnibus  Cp.,  London  (Limited),  v.  local  and  personal  Act  in  force  at 
Tagg   (Div.  Ct.).  the  passage  of  this  Act,  shall  not  ap- 

In  England  it  has  been  decided  that  ply  to  any  vehicle  propelled  by  me- 
where  the  emission  of  smoke  from  a  chanical  power  if  it  is  under  three 
motor  car  is  due  to  carelessness  that  tons  weight  unladen  and  is  not  used 
does  not  prevent  the  caY-from  coming  for  the  purpose  of  drawing  more  than 
within  the  provisions  of  §  1  of  the  one  vehicle,  .  .  and  is  so  con- 
Locomotives  on  Highways  Act  of  1896  structed  that  no  smoke  or  visible  va- 
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Sec.  238.  Liability  for  injuries. 

It  is  beyond  the  legislative  power  to  enact'  a  statute  imposing 
liability  on  the  owner  of  a  motor  vehicle  for  injuries  occasioned 
from  the  negligent  operation  thereof,  when  the  machine  is  not 
operated  by  the  owner  but  by  a  trespasser  obtaining  possession 
thereof.^*  Such  legislation  is  unconstitutional  as  depriving  one 
of  his  property  without  due  process  of  law.  But  a  statute  provid- 
ing that  when  one  has  received  injuries  from  the  negligent  opera- 
tion of  a  motor  vehicle,  his  damages  shall  be  a  lien  on  the  machine, 
next  in  priority  to  the  lien  of  State  and  county  taxes,  and  thus 
prior  to  a  chattel  mortgage  on  the  machine,  has  been  sustained.^^ 

/. 

Sec.  239.  Taxation. 

The  form  of  taxation  which  is  generally  imposed  on  motor  ve- 
hicles is  that  of  license  fees,  and  such  form  of  taxation  is  dis- 
cussed in  another  chapter  of  this  work.*"  Taxes  or  license  fees  are 
in  a  few  States  also  imposed  on  dealers  in  motor  vehicles  or  on 
sales  made  by  them.*^  The  fee  which  may  be  imposed  by  a  State 
or  municipal  corporation  for  the  use  of  the  highways  by  motor 
vehicles,  is  classed  as  a  privilege  tax  rather  than  as  a  property 
tax.*^    But  a  tax  may  also  be  imposed  on  the  vehicle  as  jproperty, 

por  is  emitted  tlierefrom  except  from  recklessness  of   persons  driving  dan- 

any  temporary  or  accidental  cause."  gerous    machines,    and    the    proviso 

Rex  V.   Wilhaham    (K.   B.   DivJ),   96  making  the  machine  that  Inflicted  the 

Law  T.  R.    (N.  S.)    712.  injury    liable    for   the    damages    and 

38.  Daugherty  v.  Thomas,  174  providing  attachment  of  the  same  is 
Mich.  371,  140  N".  W.  615,  45  L.  R.  not  taking  property  without  due  pro- 
A.  (N.  S.)  i699,  Ann.  Cas.  1915  A.  cess  of  law,  but  is  passed  in  the  best 
1163.     And   see   section   626.  interest  of  the  public.    The  act  of  the 

39.  Merchants  &  Planters'  Bank  v.  legislature  only  gives  the  right  to 
Brigman,  106  S.  Car.  362,  91  S.  B.  make  the  machine  liable,  and  not  the 
332,  wherein  it  was  said:  "The  leg-  ovmer  of  t^e  machine  unless  the 
islature  had  the  right  in  the  exercise  owner  was  in  the, machine." 

of  police  povFer  to  guard  its  citizens  40.  Chapter  VIII. 

and  the  public  generally  by  passing  41.  Sections  873,  874. 

a  law  in  a  measure- that  protects  them  42.  Hudgens  v.  State   (Ala.  App.), 

from     negligence,     carelessness,     and  72   So.   605;    -Tasmowski   v.   Board   of 
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and  the  fact  that  the  owner  is  also  compelled  to  paj  a  license  fee 
for  its  use  does  not  afford  complaint  on  the  ground  of  double  taxa- 
tion.^^  But  there  is  generally  no  constitutional  objection  to  a 
statute  which  imposes  the  license  fee  and  then  exempts  the  owner 
of  the  vehicle  from  other  taxation  on  the  machine."  "  The  ques- 
tion as  to  what  classes  of  property  shall  be  taxed  and  what  shall 
be  exempted,  except  as  restricted  by  the  Constitution,  is  one  which 
rests  within  the  discretion  of  the  Legislature."  *^  And  an  ordin- 
ance relative  to  a  tax  on  vehicles  may  cover  certain  vehicles,  and 
exclude  from  its  operation  electric  street  cars  and  automobiles.^^ 
And,  so,  too,  vehicles  of  non-residents  who  habitually  use  the 
streets  may  be  excluded  from  the  operation  of  such  an  ordinance 
without  impairing  its  validity.'' '     "Vehicles  in  transit  from  one 


Assessors  of  City  of  Detroit,  191 
Mich.  287,  157  IST.  W.  891;  Ex  parte 
Phillips  (Okla.),  167  Pac.  S31.  And 
see  section  94. 

43.  Harder's  Storage  &  Van  Co.  v. 
Chicago,  235  111.  58,  85  N.  E.  345; 
State  V.  Jarvis,  89  Vt.  339,  95  Atl. 
541.  "The  law  is  well  settled  that 
the  owner  of  vehicles  used  upon  the 
public  streets  and  highways  may  be 
required  to  pay  an  ad  valorem  tax 
upon  such  vehicles  as  property  and 
also  may  be  required  to  pay  a  tax 
upon  the  right  or  privilege  of  using 
such  vehicles  in  his  business, — that 
is,  an  occupation  tax.  The  subject 
of  the  ad  valorem  taxation  is  iprop- 
erty.  The  subject  of  the  other  taxa- 
tion is  a  right  or  privilege, — an  en- 
tirely distinct  and  different  thing. 
Because  these  things  are  distinct  and 
different  the  two  taxes  do  not  consti- 
tute double  taxation."  Harder's  Stor- 
age &  Van  Oo.  v.  Chicago,  235  Til. 
58,   85  N.  E.  245. 

44.  Jasnowski  v.  Board  of  Assess- 
ors of  Citv  of  Detroit.  191  Mich.  S87. 


157  N.  W.  891;  State  ex  rel.  City  of 
Fargo  v.  Wetz  (N.  Diak.),  168  N.  W. 
835;  Ex  parte  Shaw  (Okla.),,  157 
Pac.  900.  "  It  is  within  the  power 
of  tlie  legislature  to  exempt  from 
other  forms  of  taxation  property 
which  pays  a  specific  tax,  and  this  is 
true  whether  the  specific  tax  is  levied 
upon  the  property  itself  or  upon  the 
right  to  use  the  property  in  a  certain 
way."  Jasnowski  v.  Board  of  Assess- 
ors of  City  of  Detroit,  191  Mich.  287, 
157  N.  W.  891. 

45.  Jasnowski  v.  Board  of  Assess- 
ors of  City  of  Detroit,  191  Mich.  287, 
157  N.  W;  891. 

Vehicle  of  school  district.— Where 
an  automobile  is  owned  by  a,  school 
district,  and  such  machines  are  not 
within  the  class  of  exemptions,  it  may 
be  taxed.  Newark  Public  Schools  v. 
Wright,  4  Boyce  (Del:)  379,  88  Atl. 
463. 

46.  Kersey  v.  City  of  Terre  Haute, 
161  Tnd.  471.  68  N.  E.  1027. 

47.  Kersey  v.  City  of  Terre  Haute, 
Ifll    Tnd.   471.   68  N.   E.   1037. 
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State  to  another  are  exempt  from  State  taxation  on  account  of  the 
interstate  commerce  nature  of  the  transaction,  hut  this  does  not 
forbid  State  authorities  from  assessing  yehicles  stored  for  an  in- 
definite time  in  the  State  pending  transportation.** 

Sec.  240.  Service  of  process  on  automobilist. 

A  statute  providing  that,  in  actions  for  damages  against  the 
owners  of  motor  vehicles,  service  of  process  may  be  had  in  a 
county  other  than  the  one  where  the  injury  was  occasioned  and 
the  suit  was  brought,  is  constitutional.***  So,  to,q,  a  statute  is 
valid  which  requires  each  non-resident  of  an  automobile  to  desig- 


48.  ytate   v.   Maxwell   Motor 
Corp,    (Minn.),  171  N.  W.  566. 

49.  Garrett  v.  Turner,  335  Pa.  St. 
383,  84  Atl.  354,  affirming  47  Pa. 
Super.  Ct.  128,  wherein  it  was  said: 
"  The,  Act  of  April  27th,  1909,  estab- 
lished a,  universal  rule  which  applies 
to  all  persons  who  operate  motor  ve- 
hicles upon  any  public  highway  with- 
in the  commonwealth,  and  it  is  a  gen- 
eral statute.  Strine  v.  Foltz,  14.3  Pa. 
349.  The  fvide  extent  of  country  cov- 
ered by  the  movement  of  a  motor  ve- 
hicle  repder^  it  Tfiore  probable  that, 
wtien  negligently  operated,  an  acci- 
dent may  occur  and  an  injury  be  in- 
flicted in  a  county  other  than  that  in 
which  the  operator  has  his  residence. 
The  ease  ^nd  rapidity  with  which  the 
operator  of  a  motor  vehicle  may  van- 
ish from  the  scene  where  he  has  in- 
flicted an  injury,  renders  it  much 
more  difficult  fpr  the  party  injured 
to  call  the  wrongdoer  to  account  in 
the  county  where  the  injury  was  in- 
flicted BjUd  vv^here  the  w;itnesses,  by 
whom  the  negligence  of, the  defendant 
must  be  established,  reside,  than  is 
the    case   where   injury   results   from 

19 


the  negligent  management  of  a  horse- 
drawn  carriage.  The  operator  of  a 
motor  vehicle  whose  negligence  has 
caused  an  injury  on  a  public  high- 
W£iy  in  a  county  other  than  that  in 
which  he  has  his  place  of  residence, 
may  not  only  at  the  time '  quickly 
withdraw  from  the  county  where  the 
injury  h^  been  inflicted,  but  the 
speed  at  which  he  is  able  to  move 
along  the  roads  would  permit  hiin't.0 
subsequenily  revisit  that  county  at 
his  pleasure,  without  ai,riy  risk  of  be- 
ing served  with  legal  process  while 
hp  was  within  iM  boundaries.  The 
negligent  operator  of  an  automobile 
has  thus  a  manifest  advantage  over 
the  driver  of  a  horse,  in  avoiding  ser- 
vice of  process  within  the  qoiinty 
where  his  negligence  has  caused  an 
injury,  and  the  party  injured  is  at  a 
corresponding  disadvantage  in,  ojjtain- 
ing  redress.  It  is  on  this  diflFerence 
that  the  discrimination  in  the, Act  of 
1909,  with  regEtrd  tc)  the  service  of 
process,  is  founded,  and  it  is  a  fair 
and  oonstitiitional  basis  for  th^  legis- 
lative discretion." 
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nate  an  agent  within  the  State  upon  whom  process  may  be  served 
in  an  action  against  such  owner  arising  out  of  the  operation  of  the 
machine.^"  But  it  has  been  held  that  a  section  of  motor  vehicle 
statute,  providing  that  all  actions  for, injury  to  person  or  property 
caused  by  the  negligence  of  the  owner  of  an  automobile  may  be 
brought  by  the  injured  party  in  the. county  of  his  residence,  i?'  an 
arbitrary,  unjust  and  unreasonable  classification,  creates  a  burden 
and  subjects  a  class  of  citizens  only,  to  certain  liabilities  and  re- 
quirements to  respond  to  a  suit  in  any  county  in  the  State,  which 
is  required  of  no  other  class,  and  is  a  denial  to  them  of  the  equal 
protection  of  the  law,  and  such  section  is  therefore  unconstitu-: 
tionai.^^ 


50.  Cleary  v.  Johnston,  79  N.  J.  L. 
49,  74  Atl.  538,  wherein  it  was  said: 
"AsBuming.  that  the  right  to  use  the 
highways  belongs  to  such  non-resident 
owner,  yet  it  is  obviously  not  an  ab- 
solute right.  The  stringent  legisla-' 
tive  restrictions  upon  the  use  of  the 
highways  by  automobiles — ^which  re- 
strictions have  received  judicial  ap- 
proval—exhibit the  fact  that  the  au- 
tomobile is  regarded  as  a  dangerous 
machine,  if  used  otherwise  than  un- 
der the  control  provided  for  by  the 
legislature.  It  is  apparent  that  these 
restrictions  upon  the  manner  in  which 
highways  shall  be  used  by  automo- 
biles can  only  be  made  effective  by 
penalties;  and  the  penalties  can  only 
be  enforced  by  reaching  the  owners 
of  such  machines.  A.  provision  for 
impounding  the  machine  itself  would 
be  valid,  but  while  valid,  would  be 
inefficacious,  because  the  speed  of  the 
automobile  is  such  that  in  most  in- 
stances the  macliine  itself  would  es- 
cape arrest.  Resident  owners  can  be 
reached  by  service  of  process  within, 
this  State,  while  non-resident  owners, 


of  course,  unless  by  voluntary  appear- 
ance are  immune  from  service.  Thus 
while  legal  proceedings  to  enforce  the 
penalties  for  violating  the  automobile- 
law  can  be  taken  in  the  courts  of  this. 
State  as  against  residents,  yet  as  to 
non-residents^  in  the  absence  of  a  pro- 
vision like  the  one  in  question,  such 
enforcement  would  mean  numerous, 
suits  in  other  States  in  the  Union 
from  New  York  to  California,  or  per- 
haps in  other  continents.  In  view  of 
the  present  need  of  a  vigorous  en- 
forcement of  these  laws  for  the  pro- 
tection of  all  users  of  the  highways,. 
I  am  of  the  opinion  that  the  condition 
imposed,  that  a  man  who  proposes  to 
use  our  highways  for  motoring  shall 
agree  to  submit  himself  to  the  courts 
of  the  State  into  which  he  comes,  so 
far  as  concerns  matters  growing  out 
of  such  use,  is  neither  unconstitu- 
tional nor  unreasonable."  See  also 
Kane  v.  State  of  New  Jersey,  242  U. 
S.  160,  37  S.  Ct.  30. 

51.  Hoblitt  V.   Gorman,   8   Ohio  N, 
V.   (N.  S.)  270. 
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where  forward  vehicle  turns  to  left. 
358.  Turning  corners  —  turning  toward  the  right. 
•259.  Turning  corners  —  turning  toward  the  left. 

260.  Intersecting  streets  —  equal  rights  of  travelers. 

261.  Intersecting  streets  —  superior  right  of  first  arrival. 

362.  Intersecting  streets  —  regulations  giving  superior   rights   along 
one  street. 

263.  Turning  or  backing  machine. 

264.  Signals  from  one  driver  to  another. 
365.  Obedience  to  directions  of  traffic  officer. 

266.  Driving  on  walk  or  place  reserved  for  pedestrians. 

367.  Effect  of  violation  of  law  of  road  —  as  evidence  of  negligence. 

268.  Effect  of  violation  of  law  of  road  —  imposition   of  higher   de- 

gree of  care.  ^ 

269.  Effect  of  violation  of  law  of  road  —  proximate  cause. 

270.  Excuse  for  violation  of  law  of  road  —  in  general. 

371.  Excuse  for  violation  of  law  of  road  —  avoiding  obstacle  in  road. 
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272.  Excuse  for  violation  of  law  of  road  —  turning  to  avoid  negligent 

driving  of  another.  , 

273.  Excuse  for  violation  oj  law  of  road  —  insufficient  time  to  obey 

rule. 

274.  Excuse  for  violation  t)f  law  of  rpad  —  sliidding  to  wrong  side  of 

road. 

275.  Negligence  in  adhering  to  law  of  road. 

Sec.  241.  In  g:eneral. 

A  highway  is  for  the  use  of  the  public  at  large";  indeed  it  has 
been  defined  to  be  a  road  which  every  citizen  has  a  right  to  use. 
This  being  so,  it  is  necessary  that  the  travel  and  traffic  on  the 
highway  shall  be  governed  by  certain  laws  so  that  the  rights  of 
each  citizen  may  be  certain  of  protection.  The  rules  by  which 
travel  on  highways  is  governed  in  English  speaking  countries  are 
called  "  The  law  of  thei  road."  ^  These  rules  were  originally  es- 
tablished by  custom  in  England;^  and  together  with  the  common 
law  system  were  brought  to  this  country  by  the  colonist^  and  were 
adopted  in  principle  as  a  part  of  our  jurisprudence,  though,  as  a 
matter  of  detail,  the  English  rule  requires  the  turn  to  the  left 
while  the  American  rule  is  the  reverse.^  Since  the  advent  of  auto- 
mobiles and  the  greater  necessity  thereby  occasioned  for  a  strict  ob- 
servance of  the  law  of  the  road,  the  rules  have  been  enacted  in  the 
form  of  statutes  in  many  States."*  And,  in  the  largfer  cities,  the 
old  rules  have  been  found  insufficient  for  the  safety  and  smooth- 

1.  The    law    of  ,  the    road. — Angell,  ijianner."     RadiJpr  Tp.  v.  Bell,  37  Pa. 

Highways,  sec.  2.  Super.  Ct.  1,  5, 

■'  The  fundamental  idea  of  a  high-  2.  Angell,  Highways,  sec,  333. 

way  is  not  only  that  it  is  public  for  3.  Tulsa  Ice  Co.  v.  Wilks   (Okla. ), 

free  and  unmolested  passage  thereon  153  Pac.  1169. 

by   all   person   desiring   to   vise    it — ■  4.  "Observance  of  the  rule  of  the 

all  the  inhajbitants  of  the  said  town-  road    i^.  bijpoming    mere    important, 

ship,   and  of  a,ll  c>yi,e]:  good  citizens  with  the  increasing  u§e  of  steam,  elec- 

of   the   commonwealth  going,   return-  trie,  and  motor  power  vehicles  on  the 

ing,  passing  and  repassing,  in,  alopg^  public  higliways."    lHorriscin  v.  Clark, 

and  through  the  highway.     The  use.  1B6  Ala.  670,  73  So.  305, 

of  a  highway  is  not  a  privilege,  but  Driving   w^gon   without   lights    on 

a  right  limited  by  the  riglits  of  others  wrong  side  of  highway  as  a  criminal 

and  to  be  exercised  in  a  reasonable  offense. —  Under    the    Penal    Law    of 
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ness  of  traffic,  and  additional  regulations  have  been  made  by  muni- 
cipal authorities.  Municipal  corporations  have  been  authorized 
to  pass  ordinances,  not  in  conflict  with  general  statutes,  for  the 
regulation  of  traffic  along  their  streets.^  Thus,  at  some  of  the 
congested  street  intersections,  municipal  regulations  have  been 
adopted  giving-  the  right  of  way  to  vehicles  passing  in  certain  direc- 
tions.^ And  in  the  business  sections  in  some  of  the  great  cities, 
"  one  way  "  streets  are  selected.  Regulations  of  this  character  are 
additional  to  the  customary. rules  which  were  developed  in  England. 
With  reference  to  pedestrians  ^  and  other  vehicles,^  the  law  of  the 
road  is  further  discussed  in  other  chapters -of  this  work. 

Sec.  242.  Object  of  rules. 

Too  clearly  for  dispute,  the  object  of  rules  of  the  road  is  the 
prevention  of  collisions  and  other  accidents  which  would  likely 
occur  in  the  absence  of  some  regulations  on  the  conduct  and  course 
of  drivers.^  Moreover,  in  the  absence  of  custom  or  regulations  as 
to  the  conduct  of  a  driver,  he  would  be  compelled  to  use  his  own 
judgment  as  to  the  best  course  to  pursue  to  avoid  other  travelers, 
and  his  errors  in  judgment  might  result  disastrously ;  to  eliminate 
discretion  and  errors  in  discretion,  these  rules  of  the  road  are 
adopted  and  should  be  enforced.-^"  The  necessity  for  the  rules  of 
the  road  has  been  emphasized  as  the  use  of  motor  vehicles  in  large 
numbers  has  become  more  general.  Motormen  of  street  cars,  chauf- 
feurs, drivers  of  ordinary  vehicles  and  of  emergency  vehicles  such 

New  York,  it  was  held  that  driving  a  nell  v.  Johnson,  36.  E.  I.  308,  90  Atl. 

wagon  on  the  wrong  side  of  the  high-  1&5. 

way  without  lights  was  not  a  crime,  5.  Sections  70-73. 

but  merely  subjected  the  wrongdoer  6.  Section  362. 

to  a  civil  penalty,  in  addition  to  the  7.  Section  432,  et  seq. 

damages   sustained   through  the  act.  8.  Sections  371-394. 

People  V.  Martinitis,  168  N.  Y.  App.  9.  Granger   v.    Farrant,   179   Mich. 

Div.  446,  153  N.  Y.  Suppl.  791.  19,  146  N  W.  S18.  , 

A  presumption  arises  that  the  law  10.  Hayden    v.    McColly,    166    Mo. 

of  the  road  of  another  State  is  the  App.  675,  150  S.  W.  1138. 

same  as  that  at  common  law.    O'Don-  . 
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as  ambulances,  fire  engines,  police  patrols,  etc.,  as  well  as  pedes- 
trians, depend  upon  the  enforcement  of  such  rules,  not  alone  for 
the  certainty  of  their  movements,  but  also  for  their  safety.^^ 

Sec.  243.  Judicial  notice. 

Proof  of  the  law  of  the  road  is  not  generally  necessary.  When 
founded  upon  custom  or  statute,  the  courts  will  take  judicial  knowl- 
edge thereof.-'^  It  is  only  in  some  cases  when  the  rule  is  based 
solely  upon  a  municipal  ordinance  that  it  becomes  necessary  to 
prove  the  regulation  as  a  matter  of  fact,  for  some  courts  do  not 
take  judicial  notice  of  'local  ordinances.^^ 

Sec.  244.  Application  of  statutes  or  ordinances  —  pedes- 
trians. 

A  pedestrian 'who  is  about  to  cross  a  street  may  be  entitled  to 
rely  on  the  law  of  the  road  and  that  vehicles  will  approach  on  the 
proper  side  of  the  street.^*  But  the  law  of  the  road  is  not  gen- 
erally applicable  to  travelers  walking  along  a  rural,  highway. 
When  overtaking  or  meeting  such  a  person,  it  is  the  duty  of  both 
the  pedestrian  and  the  driver  of  the  machine  to  exercise  ordinary 
care  to  avoid  a  collision,  but  no  rule  is,  as  a  general  proposition 
definitely  prescribed  as  to  which  side  of  the  pedestrian  the  passage 
shall  be  made.-^'  So,  in  an  action  by  an  old  man,  almost  blind, 
against  the  drivers  of  an  automobile  for  running  over  him,  the  evi- 
dence showing  that  he  was  at  the  side  of  the  road  and  that  they 
ran  straight  toward  him,  it  was  held  that  it  was  not  material  on 
which  side  of  the  road  they  were  driving,  where  they  saw  him  and 
took  no  heed.^* 

11.  state   V.    Larrabee,    104   Minn.      Eichard  Carvel  Co.,  156  N.  Y.  Suppl. 
37,  115  N.  W.  948.  7&6. 

12.  Jacobs  V.   Richard   Carvel   Co.,  14.  Sections  247,  248. 

15'6  N.  Y.  Suppl.  766;  Gagnonv.  Eobi--  15.  Brown    v.    Thayer,    212    Mass. 

taille,  16  R.  L.  N.  S.   (Canada)   236;  393,  99  N.  B.  237. 

Osborne  v.  Landis,  34  W.  L.  E.  (Can-  16.  Apperson  v.  Lazro,  44  Ind.  App. 

ada)    118.  186,'  88  N.  E.  99. 

13.  Section  82.     But  see  Jacobs  v. 
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Sec.  245.  Application  of  statutes  or  ordinances  —  bicycles. 

Statutes  providing  for  the  manner  of  passage  of  different  ve- 
hicles on  the  public  highways  may,  and  frequently  do,  apply  to 
«yclists.^' 

Sec.  246.  Application  of  statutes  or  ordinances  —  street 
railway  cars. 

Some  confusion  exists  as  to  the  extent  which  the  law  of  the  road 
applies  to  street  railway  cars  and  to  other  travelers  meeting  and 
passing  such  cars.  It  has  been  held  that  the  driver  of  a  motor 
vehicle  should  turn  to  the  right  when  meeting  a  street  car.^*  And 
a  regulation  providing  that  the  driver  of  a  carriage  or  other  ve- 
hicle passing  a  carriage  or  other  vehicle  traveling  in  the  same 
•direction  shall  drive  to  the  left  of  the  middle  of  the  traveled  part 
of  the  way,  has  been  held  applicable  to  the  driver  of  a  team  pas- 
sing from  behind  an  electric  street  car  which  has  stopped  to  let  oflE 
passengers.^^  But  it  has  been  held  that  the  provisions  of  a  statute 
requiring  the  driver  of  a  "  vehicle  "  approaching  an  intersecting 
street  to  grant  the  right  of  way  at  such  intersection  to  any  vehicle 
coming  from  the  right,  does  not  inipose  this  duty  on  the  motorman 
of  a  street  car.^"  And  an  ordinance. requiring  the  driver  of  a  vehicle 
to  keep  on  the  right-hand  side  of  the  street  has  been  held  not  en- 
acted for  the  protection  of  street  railway  companies,  and  in  an 
action  by  the  owner  of  a  machine  for  a  collision  with  a  street  car, 
the  statute  does  not  make  the  owner  guilty  of  negligence  per  se.^ 
A  law  of  the  road  cannot  apply  to  a  street  railway  car  so  as  to  re- 
quire such  ear  to  turn  from  its  course.  It  must  follow  the  track 
or  stop.^^ 

17.  Clark  v.  Woop,  159  N.  Y.  App.  19.  McGourty    v.    De    Marco,    300 
Div.  437,  144  N.  Y.  Suppl.  595;  Tulsa      Mass.  57,  85  N.  B.  891. 

Ice  Co.  V.  Wilkes    (Okla.),  153  Pac.  20.  Reed  v.  Public  Service  Ry.  Co., 

1169.     As  to  Injuries  to  cyclists,  see  89  N.  J.  Law,  431,  99  Atl.  100. 

t^hapter  XIX.  21.  Watts  v.  Montgomery  Tractiofl 

18.  Athens  Ry.  &  Elec.  Co.  v.  Mc-  Co.,  175  Ala.  103,  57  So.  471. 
Kinney,   16   Ga.   App.   741,  86  S.   E.  22.  State  to.  use  of  Stumpf  v.  Bal- 
83.  timore,  etc,  Rys.  Co.  (Md.),  105  Atl. 
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Sec.  247.  Driving  along  street  —  on  wrong  side  of  highway. 

In  some  jurisdietious,  in  the  absence  of  other  vehicles  with  which 
a  collision  may  be  expected,  negligence  cannot  be  based  on  the 
fact  that  the  driver  of  a  motor  vehicle  is  proceeding  along  the  mid- 
dle of  the  road,  or  even  along  the  left  side  thereof .^^  But  in  many 
eiifes,  it  is  rec6^ized  that  such  Jiraeticd  will  occasion  danger  to 
,  foot  travelers,  and  hence  statutes  and  municipal  ordinances  have 
frequpntly  been  enacted  which  require  that  vehicles  shall  proceed 
along  the  right; side  of  the  highway.^*  Thus,  negligence  is  some- 
times charged  against  the  driver  of  a  motor  vehicle  who  drove  the 
BaachinO;  along  the  wrong  side  of  the  highway^  and  in  consequence 
thereof  a  pedestrian  crossing  th,e  street  was  struck  and  injured.^^ 
A  regulation  requiring  that, travelers  shall  turn  to  the  right  upon 
meeting,  and  a  regulation  requiring  thiat  travelers  shall  proceed 
along  the  right-hand  side  of  the  highway,  are  pot  necessarily  in- 


533;  Campbell  v.  Richard  L.  &  Ed. 
Co.,  181  N.  Y.  App.  Div.  sab,  i'6S  N. 
Y.  Supiil.  813. 

28.,  Harris  v.  Jolinson,  174  Odtl.  55,. 
161  Paq.  1155 ;  Langford  v.  San  Diego 
Elec.  liy.  do.,  174  Cal.'  739,  164  P^e. 
398;  Baker  v.  Ziinmierman  (Iowa); 
161  N.  W.  479;  Buzich  v.  Todman 
(Iowa), ^63  N.  W.  359;  Linstrpth  v. 
Peper  (Mo.  App.),  188  S.  W.'liiS; 
Siantdn  v.  Western  Malcaroni  M%. 
Oo.  (Utah),  174  tacsk.  "^ One  may 
travel  iji  the  middlg  or  on  either  side 
of  the  traveled  way  where  no  person 
is  passing  or  about  to  pass  in  tlie  op- 
posite direotion.  It  is  only  upon 
meeting  another  that  the  law  of  the 
road  is  invoked.  Baker  v^  Ziiimer- 
man  (Iowa),  161  N.  W.  479.  "Driv- 
ing a  vehicle  in  the  middle  of  a  street 
is  neither  negligence  in  itself  nor  a 
fact  from  which  negligence  can  be  in- 
ferred, either  under  the  common  law, 
or  under  our  statute."  Linstroth  v. 
Peper    (Mo.  App.),  188  S.  W.   11»5. 


24i  Stoiihnan  v.  iiarti'n,  38  Cal. 
App.  338,  153  Pac.  319,  wherein  it 
was  said :  "  The  legislslture  intended 
to  majie  it  the  :duty  of  persons  so 
using  such  highways  to  keep  to  the 
right  side  thereof;  in  other  words, 
we  are  of  ihe  opinion  that,  in  thus 
prescribing  highway  regulations,  the- 
legislatuye;  thereby  intended  to  re- 
quire persons  so  using  the  public 
highways  tb'  keep  to  the  right  of  the 
center  of  such  thoroughfares  at  all 
times  when,  possible  to  do  so,  regard- 
less of  whether  they  should  actually 
meet  or  see  any  other  pterson  travel- 
ing on  such  highway  in  an  opposite 
direction.''  See  also  Conder  v.  Grif- 
fith, 61  Ind.  App.  2li,  111  N.  E.  8l«: 
Laudonberger  v.  Eastbri  Transit  Co. 
(Pa.),  104  Atl.  588;  Sinoak  V.  Mar- 
tin  (S.  Car.),  94  S.  E.  869. 

25.  United  States. — -"New  York 
Transp.  Go.  v.  'Carside,  157  Fed.  531^ 
85  C.  C.  A.  2-85. 

California. — Harris  v.  Johnson,  174 
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consistent.^^  And  when  the  driver  of  a  machine  makes  a  sudden 
swerve  to  the  wrong  side  of  the  street  where  he  strikes  a  pedestrian, 
his  negligence  is  a  question  for  the  jury.^'  But,  when  the  vehicle 
is  overtaking  or  meeting  a  pedestrian  who  is  walking  along  the 
road,  the  law  of  the  road  has  little  application.^^  So,  too,  a  regu- 
lation of  the  character  under  discussion  has  no  application  to  a 
car  which  is  backed  into  a  parking  space  of  limited  size  close  to 
the  curb.^^  And  an  ordinance  requiring  the  drivers  of  vehicles  to 
keep  on  the  right-hand  side  of  the  street  has  heen  held^to  be  not 
enacted  for  the  protection  of  street  railway  companies ;  and,  in  an 
action  by  the  owner  of  a  machine  for  a  collision  with  a  street  car, 
the  statute  does  make  the  owner  guilty  of  negligence.^" 


Sec.  248.  Driving  along  street  —  distance  from  curb. 

Another  type  of  regulation  which  is  becoming  more  frequent 
with  the  increase  in  motor  vehicle  traiEc,  is  that  which  requires 


Cal.  55,  161  Pac.  1155;  Stohlman  y. 
Martin,  28  Cal.  App.  338,  153  Pac. 
319. 

Cotmeotiaut. — ^Lynch  v.  Shearer,  83 
Conn.  73,  75  Atl.  8«. 

Delawa/re. — Grier  v.  Samuel,  4  Del. 
74,  85  Atl.  759. 

Illinois. — ^Trzetiatowski  v.  Evening 
.\meriean  Pub.  Co.,  185  111.  App.  451; 
Devine  v.  Ward  Baking  Co.,  188  111. 
App.  588;  Wortman  v.  Trott,  202  III. 
App.  528;  Copnan  v.  Straka,  204  111. 
App.  17. 

Indicma. — Oonder  v.  GriflGlth,  61  Ind. 
App.  218,  111  N.  E.  816. 

lowa.^^ee  Clark  v.  Van  Vleok,  135 
Iowa,  194,  112  N.  Wi  648. 

Wew  J^sey. — ^Pppl  v.  Brown,  89  N. 
J.  La,w,  314,  96  Atl.  262. 

Washmgton. — Segerstrom  v.  Law- 
rence, 64  Wash.  245,  116  Pac.  876; 
Mickelson  v.  Fischer,  81  Wash.  423, 
142  Pac.  1160;  Johnson  v.  Heitman, 
88    Wash.    595,    153    Pac.    331;    Moy 


Quon  V.  M.  Furuya  Co.,  89  Wash.  526, 
143  Pac.  99. 

26.  Suell  V.  Jones,  49  Wash.  583, 
96  Pac.  4.  "  Eepeals  by  implication 
are  not  favored  in  law,  and  it  can  be 
seen  at  a  glance  that  there,  ig  no  nec- 
essary conflict  between  the  provisions 
pf  the  two  ordipances.  A  provision 
requiring  a  driver  to  pass  another  in 
a  given  manner  is  not  in  conflict  with 
an  additional  requirement  that  he 
shall  kpep  on  ,a  c^rt^in  side  of] the 
^tfept  while  going  in  a  -given  direc- 
tion." Suell  V.  Jones,  49  Wash.  582, 
9i6  Pac.  4. 

27.  Earmenter  v.  Mpl)pugall,  172 
Oal.  306,  156  Pac.  460. 

28.  See  Apperson  v.  Lazro,  44  Ind. 
App.  186,  88  N.  E.  99.  Ajid  see  sec- 
tion 432. 

29.  Sheldon  v.  James  (Cal.),  166 
Pac.  8. 

30.  Watts  v.  Montgomery  Traction 
Co.,  175  Ala.  102,  57  So.  471. 
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certain  classes  of  vehicles  to  run  close  to  the  curb  or  requires  other 
classes  to  run  a  certain  distance  therefrom.^^  For  example^  muni- 
cipal ordinances  are  very  frequently  enacted  so  as  to  require  the 
slow^moving  vehicles  to  keep  close  to  the  curb  and  to  allow  the  faster 
ones  the  more  central  part  of  the  street.  Where  an  automobile 
was  driven  twenty-five  feet  from  the  right-hand  curb,  in  violation 
of  a  trafiic  ordinance,  and  the  driver  twice  gave  a  stop  signal  but 
stopped  only  after  the  second  one,  it  was  held  that  he  was  guilty 
of  contributory  negligence  so  as  to  bar  a  recovery  for  damages  to 
the  imachine  sustained  by  reason  of  a  vehicle  running  into  the  rear 
thereof  .^^  Under  a  statute  in  Minnesota  entitled,  "An  act  to  license 
and  define  the  road  regulations  of  motor  and  other  vehicles  and  ap- 
propriating money  therefor,"  and  providing  in  part  that  "  in  cities 
or  villages,  or  any  place  where*traffie  is  large,  or  on  streets  usually 
congested  with  traffic  of  horse-drawn  vehicles  or  street  cars,  slow 
moving  vehicles  must  keep  near  the  right  curb,  allowing!  those  mov- 
ing more  rapidly  to  keep  near  the  center  of  the  street,"  it  was  held 
that  a  defendant  could  be  convicted  for  a  violation  of  the  law  al- 
though he  was  not  blocking  any  traffic  but  was  merely  driving  on 
the  part  of  the  street  most  convenient  for  him.'^ 

Sec.  249.  Meeting  and  passing  other  travelers —  in  general. 

In  England,  when  two  vehicles  meet  upon  the  public  highway, 
they  pass  to  the  left  of  each  other.^*    In  this  country,  the  colonists 

31.  See  Buzich  v.  Todman   (Iowa),  as  to  an  ordinance  forbidding  stand- 

1&3  N.  W.  259;  Kelley  v.  James,  37  ing  automobiles  more  than  two  feet 

S.  Dak.  272,  1S7  N.  W.  990.  from  the  curb. 

Intersecting  streets. — ^It  is  thought  32.  Russell  v.  Kemp,  95  Misc.    (N, 

that  a  regulation  requiring  the  driver  Y.)   582,  159  N.  Y.  Suppl.  865. 
of  a  motor  vehicle  to  keep  as  close  to  33.  State    v.    Bussian,    111    Minn, 

the  right  hand  curb  as  possible,  does  488,  127  N.  W.  495,  31  L.  R.  A.   (N. 

not  apply  at  intersecting  streets.    See  S.)    682.     In  this  ease  the  defendant 

Bullis  V.  Ball,  98  Wash.  342,  167  Pac.  was   driving  a  furniture  van  drawn 

942.  by  two  horses  near  the  right  curb. 

Vehicles  standing  at  curb. — See  Col-  34.  Wright  v.  Fleischman,  41  Misc. 

lins   V.   Marsh    (Cal.),   169   Pac.   389,  (N.  Y.)    533,  85  N.  Y.  Suppl.  62. 
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followed  the  Continental  custom,  which  was  the  reverse  of  the  Eng- 
lish, and  passed  to  right  of  other  travelers.  The  practice  of  the 
colonists,  now  reinforced  by  statutory  enactment  and  municipal 
regulation,  remains  the  law  of  the  road.^^  Statutes  enacted  before 
the  popular  use  of  motor  vehicles,  prescribing  the  turns  to  be  made 
by  "  vehicles  "  or  "  teams  "  are  construed  as  applying  to  auto- 
mobiles.^^ Speaking  in  general  terms,  when  two  vehicles  meet  and 
collide  on  a  public  highway  which  is  wide  enough  for  them  to  pass 
with  safety,  the  traveler  on  the  wrong  side  of  the  road  is  respon- 
sible for  the  damages  sustained  by  the  one  traveling  on  the  proper 
side.^'  But  a  traveler  is  not  justified  in  getting  his  machine  on 
the  right-hand  side  of  the  road  and  then  proceeding  regardless  of 
other  travelers ;  on  the  contrary,  the  duty  of  exercising  reasonable 


35.  McGee  v.  Young,  13a  Ga.  606, 
64  S.  E.  689 ;  Palmer  v.  Baker,  11  Me. 
338;  Jaquith  v.  Richardson,  8  Mete. 
(Mass.)  313;  Week  v.  Reno  Traction 
Co.,  38  Nev.  285,  149  Pae.  '65;  Smith 
V.  Dygert,.13  Barb.  (N.  Y.)  613;  Baa- 
ring  V.  Lansingh,  7  Wend.  (N.  Y.) 
185. 

36.  Athens  Ry.  &  Elec.  Co.  v.  Mc- 
Kifiney,  16  Ga.  App.  741,  86  S.  B. 
83;  Bragdon  v.  Kellogg  (Me.),  105 
Atl.  433. 

37.  Alabama. — -Morrison    v.    Clark, 

196  Ala.  670,  73  So.  305. 

Illinois. — ^Brandenberg     v.     Klehr, 

197  111.  App.  459. 

Iowa. — Buzich  v.  Todman,  163  N. 
W.  359. 

XoOTSas.— Arrington  v.  Horner,  83 
Kans.  817,  139  Pac.  1159. 

Maine. — Bragdon  v.  Kellogg  (Me.), 
105  Atl.  433;  Stobie  v.  Sulliyan 
(Me.),  105  Atl.  714;  Sylvester  v. 
Gray   (Me.),  105  Atl.  815. 

Minnesota. — ^Molin  v.  Wark,  113 
Minn.  190,  139  N.  W.  38S. 

Missouri. — Hayden  v.  McColly,  166 


Mo.  App.  675,  150  S.  W.  1132;  Harris 
V.  Pew,  185  Mo.  App.  375,  170  S.  W. 
344;  Columbia  Taxicab,  Co.  v.  Roem- 
mich    (Mo.  App.),  208  S.  W.  859. 

Montana. —  Savage  v.  Boyce,  53 
Mont.  470,  164  Pac.  887. 

New  York. — Millman  v.  Appleton, 
139  N.  Y.  App.  Div.  738,  134  N.  Y. 
Suppl.  482;  Clarke  v.  Woop,  159  N. 
Y.  App.  Div.  437,  144  N.  Y.  Suppl. 
595. 

North  Dakota. —  Hendricks  v. 
Hughes,  37  N.  Dak.  180,  163  N.  W. 
368. 

Oklahoma. — Tulsa  Ice  Co.  v. 
Wilkes,  153  Pac.  1169. 

Oregon. — Pinder  v.  Wickstrom,  80 
Oreg.  118,  156  Pac.  583. 

South  Dakota. — Schnabel  v.  Kafer 
(S.  Dak.),  162  N.  W.  935. 

Utah. — Stanton  v.  Western  Maca- 
roni Mfg.  Co.,  174  Pac.  831. 

Washington. — ^Lloyd  v.  Calhoun,  83 
Wash.  35,  143  Pac.  458;  Paton  v. 
Cashmere  Warehouse  &  Storage  Co., 
176  Pac.  544;  Zuccone  v.  Main  Fish 
Co.,  177  Pac.  314. 
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care  for  the  avoidance  of  injuries  to  others  continues  and  applies 
to  those  who  may  be  violating  the  law, of  the  road.^*  ^ 

Sec.  250.  Meeting  and  passing  other  travelers  —  right  of 
center  line  of  highway. 

Custom,  as  well  as  positive  statutory  and  ordinance  provisions 
in  many  States,  require  that  the  turning  to  the  right  upon  meet- 
ing other  travelers  shall  be  to  such  an  extent  that  each  traveler  shall 
be  on  his  own  side  of  the  center  line  of  the  highway.^'  That  is  to 
say,  even  if  the  road  were  so  wide  that  the  travelers  could  safely 
pass  each  other  on  the  same  side  of  the  center  line,  the'  law  of  the 
road  disapproves  such  practice.*"  The  phra:se  "  center  of  the  road," 
as  used  in  regulations  of  this  nature,  has  been  held  to  mean  the 
center  of  the,  traveled  or  wrought  part  of  the  road.*^  When  the 
road  is  covered  with  snow,  travelers  who  meet  must  turn  to  the 
right  of  traveled  part  of  the  road  as  it  then  appears,  regardless  of 
what  would  be  the  traveled  part  when  the  snow  is  gone.*^    But  un- 

38.  Hoover  v.  Reichard,  63  Pa.  South  Dakota. — Schnabel  v.  Kafer, 
Super.  Ct.  517.-  162  N.  W.  935. 

39.  Qaliforiyia. — ^D^ehl  v.  Roberts,  Wisconsin. — Hoppe  v.  Peterson,  165 
134  Cal.  164,  qe  Pac.  203.  Wis.  300,  161  N.  W.  738. 

Illinois. — Dunn    v.   Moratz,    93   111.  Compare  Nordley  v.   Sorlie,   35  N. 

App.  277.  Dak.  395,  160  N.  w.  70. 

loioa. — ^uzich    i.    Todman,    162  N.  40.  Wright  >.  Fleischman,  41  Misc. 

W.  259.      '     '  (N.  Y.)    533,  85  N.Y.  Suppl.  62 

Maine. — Bragdon    v.    Kellogg,    105  41.  Clark     v.      Commonwealth,      4 

Atl.   433.  Pick.     (Mass.)     125.      See,    hqwever, 

MassacJmsetts.— Rice      v.       Lowell  D3,n}el  v.  Clegg,  38  Mich.  33,  holding 

Buick  Co.,  118,  N.  E.  185.  that  the  phrase  "  traveled  part  qf  the 

Minnesota. — Molin    v.    Wark,     113  road "  in  such  a  statute  means  that 

Minn.  190,  129  N.  W.  383.  part  which  is  wrought  for  traveling, 

Montana. — S^va,ge     y.     Boyee,     53  and  is  not  confined  simply  to  the  most 

Mont.  470,  164  Pac.  887.  traveled  wheel  track.     See  also  Baker 

New  York. — ^Wright  v.  Fleischman,  v.    Zimmerman     (Iowa),    161    N.   W. 

41  Misc.  533,  85  N.  Y.  Suppl.  63.  479;    Schnabel   v.    Kafer    (S.    Dak.), 

Oklahoma.— Talsa.       Ice       Co.       v.  1(52  N.  W.  935. 

Wilkes,  153  Pac.  1169.                    "  42.  Jaquith  v.  Richardson.  8  Mete. 

South  Carolina. — Sraoak  v,  Martin,  (Mass.)    313. 
94  S.  E.  869. 
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der  a  statute  requiring  a  person  on  a  public  highway,  in  any  vehicle 
to  turn  to  the  right  and  give  one-half  of  the  traveled  road  upon 
meeting  another  vehicle,  it  has  been  held  that  the  fact  that  one 
does  not  give  the  other  half  of  the  road  is  not  conclusive  evidence 
of  negligence,  and  in  an  action  to  recover  for  injuries  alleged  to 
have  been  caused  by  the  defendant's  failure  to  give  the  plaintiff's 
buggy  half  of  the  road,  it  was  decided  that  if  the  plaintiff's  horse 
and  buggy  were  outside  the  traveled  road,  the  defendant  need  not 
give  one-half  of  the  road,  but  could  run  his  automobile  on  the 
traveled  path,  provided  there  was  room  to  pass  and  the  plaintiff's 
horse  had  shown  no  signs  of  fright. ^^ 

Sec.  251.  Meeting  and  passing  other  travelers— ^seasonable 
turn  to  right. 

The  statutory  provisions  in  the  various  jurisdictions  as  to  the 
turn  which  the  driver  of  a  vehicle  shall  make  when  meeting  an- 
other vehicle,  are  slightly  variant  as  to  language.  In  a  few  States 
the  lawmakers  have  required  that  the  drivers  shall  "seasonably 
turn  to  the  right."  ^*  This  requirement  has  been  held  to  mean  that 
each  should  turn  to  the  right  in  such  season  that  neither  shall  be 
retarded  by  reason  of  the  other's  occupying  his  half  of  the  way.*^ 
Under  such  an  enactment,  it  is  held  that  it  is  not  necessary  for  a 
person  to  tul'n  to  the  right  so  that  all  of  his  vehicle  is  on  the  right 
of  the  center  of  the  highway,  but  it  is  sufficient  if  he  turns  out  far 
enough  so  that  the  approaching  vehicle  may  pass  safely  without 
turning  at  all.*^  Statutory  provisions  in  some  States  may  make 
an  exception  in 'favor  of  heavily  laden  vehicles,  permitting  them 
to  continue  along  the  center  of  the  road.'*'' 

43.  Needy  v.  Littlejohn,  137  Iowa,      Kellogg    (Me.),   105  Atl.   433;    Stan- 
704    115  N.  W.  483.  ton    v.    Western   Macaroni   Mfg.    Co. 

44.  Edwards    v.     Yarbrough     (Mo.       (Utah),  174  Pac.  821. 

App.),    201    S.    W.     972;     Puick    v.  46.  Buxton  v.  Ainsworth,  138  Mich. 

Thurston,   25  R.'  I.   36,   54  Atl.  BOO;  533,:  IQl  N.  W.  817,  11  Det.  Leg.  N. 

Stanton    v.    Western   Macaroni    Mfg.  684,  5  Ann.  Cas.  146. 

Co.    (Utah),  174  Pac.  .831.  47., See  Hayden  v.  McColly,  166  Mo. 

45.  Neal  v.  Randall,  98  Me.  69,  56  App.  675,  150  S.  W.  1132. 
Atl.  209,  63  L.  R.  A.  668;  Bragdon  v. 
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Sec.  252.  Overtaking  and  passing  other  travelers  —  turn- 
ing to  left  to  pass. 

Under  the  English  custom,  when  one  traveler  overtakes  and 
wishes  to  pass  another  traveling  in  the  same  direction,  the  faster 
one  should  turn  toward  the  right  and  the  slower  one  toward  the  left. 
In  this  country,  it  has  sometimes  been  thought  that  there  was  no 
custom  on  the  subject  having  the  force  of  law;**  but,  even  in  the 
absence  of  statute  especially  prescribing  the  course  to  be  pursued, 
it  was  thought  generally  that  the  law  of  the  road  required  the  over- 
taking traveler  to  pass  to  the  left  of  the  forward  vehicle.  In  any 
event  that  course  is  now  in  practically  every  State  required  by 
statutory  enactment.*^    If  an  automobilist  attempts  to  pass  on  the 


48.  Bolton  V.  Colder,  1  Watts  (Pa.', 
360.  "  Unless  there  is  a  statute  or 
municipal  regulation  to  the  contrary, 
one  overtaking  and  passing  another . 
may  pass  on  either  side,  using  proper 
caution,  and  keeping  a  safe  distance 
behind  when  not  passing.  The  lead- 
ing team  may  travel  anywhere  it 
pleases,  using,  however,  due  care. 
.  .  .  It  necessarily  follows  that,  if 
the  leading  team  should  use  the  left 
side  of  the  highwaj',  leaving  insuffici- 
ent space  for  the  rear  team,  to  pass, 
the  latter  may  pass  to  the  right,  If 
for  any  other  reason,  such  as  the  ob- 
struction of  the  highway  on  the  left 
of  the  leading  team  by  other  teams 
proceeding  in  the  opposite  direction, 
so  as  to  prevent  a, passage  to  the  left 
of  the  team  in  front,  the  rear  team 
may,  if  there  is  sufficient  space  and 
it  can  be  done  by  the  exercise  of 
proper  care,  pass  to  the  right  of  the 
team  in  front.  The  general  rule, 
therefore,  that  teams  traveling  in  the 
same  direction  on  a  highway  should 
pass  each  other  to  the  left  has  its 
exceptions,  and  must  be  applied  with 


reference  to  the  circumstances  of  the 
particular  case."  Wright  v.  Mitchell, 
353  Pa.  St.  335,  97  Atl.  478. 

In  Louisiana,  it  has  been  beld  that 
the  driver  or  owner  of  the  rear  ve- 
hicle passes,  at  his  peril,  the  forward 
one,  and  is  responsible  for  all  dam- 
age caused  thereby.  Aveguo  v.  Hart, 
3d  La.  Ann.  235. 

49.  CaUfm-nia. — Weaver  v.  Carter, 
38  Cal.  App.  341,  153  Pac.  333. 

Connecticut. — Feehan  v.  Slater,  89 
Conn.  697,  96  Atl.  159. 

Indiana. — Hamilton,  Harris  &  Co. 
V.  Larrimer,  183  Ind.  439,  105  N.  E. 
43;  Borg  v.  Larson  (Ind.),  Ill  N.  E. 
301. 

3[issouri. — Pannell  v.  Allen,  160 
Mo.  App,  714,  143  S.  W.  483. 

Ncio  Jersey. — ^Unwin  v.  State,  73 
N.  J.  L.  529,  64  Atl.  163,  affirmed 
State  V.  Unwin,  75  N.  J.  L.  500,  68 
Atl.  110;  Decou  V.  Dexheimer,  73  Atl. 
49 ;  Pool  V.  Brown,  .89  N.  J.  Law,  314, 
98  Atl.  363. 

North  Carolina. — Cooke  v.  Jerome, 
172  N.  C.  636,  90  S.  E.  767. 

Rhode     Island. — ^Ribas     v.     Revere 
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wrong  side  of  another  traveler,  he  may  be  responsible  for  the  in- 
juries sustained  by  such  traveler.^'*  The  left  side  is  the  proper 
side  to  pass  on,  though  it  brings  the  automobilist  on  the  left  side 
of  the  highway  ;^^  but,  because  of  the  fact  that  when  he.  passes  the 
left  of  the  center  of  the  highway  he  is  perhaps  violating  the  kw ' 
of  the  road  as  to  a  third  vehicle  approaching  from  the  opposite 
direction,  he  should  attempt  the  passage  only  when  he  can  do  so 
with  safety  to  other  trayders.^^  He  must  exercise  reasonable  care 
in  making  the  passage  in  order  that  injury  will  not  result  to  other 
travelers."^  The  law  of  the  road  relative  to  overtaking  and  passing 
other  travelers,  is  not  generally  applicable  to  pedestrians.^*  Nor 
is  it  applicable  to  street  cars,  for  the  laW'  contemplates  that  the  for- 
ward conveyance  shall  give  way  toward  the  right,  and  street  cars 
are  unable  to  do  so  on  account  of  the  fixity  of  their  route.^^ 

Sec.  253.  Overtaking  and  passing  other  travelers  —  turn- 
ing to  right  after  passing. 

After  passing  the  rear  of  the  forward  vehicle,  an  automobilist 
must  exercise  reasonable  care  in  turning  back  toward  the  right  into 
the  center  of  the  highway.  If  he  makes  the  turn  sooner  than  rea- 
sonable prudence  would  dictate,  he  may  be  liable  for  damages  for 
striking  or  frightening  the  horses  drawing  the' forward  carriage.^* 
In  some  States,  the  return  to  the  beaten  path  is  regulated  by  stat- 
ute, the  enactments  prescribing  a  definite  distance  from  the  car- 
Rubber  Co.,  37  R.  I.  189,  91  Atl.  58,  55.  Harris  v.  Johnson,  174  Cal.  55, 
Wisconsin. — Riggles  v.  Priest,  163  161  Pac.  1155.  Compare  MeGoufty 
Wis.  199,  157  N.  W.  755 ;  Mahar  v.  v.  Marco,  200  Mass.  57,  85  N.  E.  891. 
iiophen,  166  Wis.  153,  164  N.  W.  847.          Proper  side  for  motor  car  to  pass 

50.  Borgf  V.  Larson  (Ind. ),  y.1  N.  tram  car  proceeding  in  same  direction. 
E.  aoi.  Burton  v.  Nicholson  (K.  B.  Div.),  100 

51.  Paschel  v.  Hunter,  88  N.  J.  L.       Law  T.  R.   (N.  S.)   344. 

445,  97  Atl.  40.  56.  House  v.  Fry,  30  Cal.  App.  157, 

52.  Section  254.  157  Pac.  500;   Delfs  v.  Dunshee,  143 

53.  Bishard  v.  Engelbeck  (Iowa);  loyia,.  381,  132  N.  W.  236;  Zelimer  v. 
164  N.  W.  203.  MeTaigue,  170  Iowa,  534,  153  N.  W. 

54.  Brown  v.  Thayer,  212  Mass.  77;  Dunkelbeck  v.  Meyer  (Minn.), 
392,  99  N.  E.  237.  167  N.  W.  1034. 
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riage  -for  the  return  of  the  automobilist.^^  Where  the  evidence 
tended  to  show  that  defendant's  ear  -approached  plaintiff  from  the 
rear,  was  within  a  few  feet  of  his  horse  when  passing,  and  ttirned 
in  front  of  him  but  a  short  distance  ahead,  and  that  a  well  broken 
'  horse  is  likely  to  be  frightened  under  such  circumstances  unless 
some,  teaming  is  given,  it  was  held  that  the  question  bf  whether 
defendant  exercised  reasonable  caution  in  thus  passing  plaintiff's 
horse,  was  for  the  juiy.^*  And' the  driver  of  the  vehicle  tvhich  is 
left  in  the  rear  must  alsd  exercise  reasonable  care  to  avoid  a  feolli- 
sion  with  the  passing  vehicle. ^^  '     " 

Sec*  254.  Overtaking  and  passing  other  travelers  —  meet- 
ing third  vehicle  after  passing  toward  left. 

One  vehicle  should  not  attempt  to  pass  another,  unless  the  pas- 
sage can  be  made  with  reasonable  safety, to,  thirj^, persons.  Al- 
though statutes  or  municipal  or(|inaiice«  may  permit  a  faster  ve- ' 
hide  to  pass  another  on  the  leit"  side  thereof,  the  "driver  of  the  rear 
vehicle  should  not  attempt  this  course  when  injury  is  likely  to 
be  ithfereby  occasioned  to  a  cyclist  or  vehicle  approaching  from  the 
opposite  direction.^  If  he  does  sittdnipt  the  pasSftge  without  in- 
foimatioH' of  his  intention  to  the  traveler  approaching  from  the 
other  way,  and  such  traveler  is  unable  by  an  exercise  of  due  dili- 
gence tb  avoid  a  collision,  he  is  liable  for  the  injuries  sustained  by 
such  ti^aveler,  for  he  should  await  a  suitable  opportunity  before 
attempting  the  passage.®^     From  the  point  of  view  of  a  traveler 

57.  Zellmer  v.  MoTaigue,  170  Iowa,  vehicle  dnver  pass  a  veKicle  ahead  of 
534,  153 'N.  W.  77.  him  to  the  left  does  ndf  excuse  him 

58.  Detts  V.  Dunshee.  143  lowa,  from  exercising  care  in  ascertaining 
381,  132  N.  W.  336.  whotlrer  it  can  be  done  with  safety  to 

59.  Winsldw  v.  New  England  Co-  those  on  the  left  side  of  the  street, 
op.  Soc,  325  Mass.  576.  114  N.  E.  Pbof  v.  Brown,  89  N.  J.  Law,'  314,  98 
748.  Atl.   263. 

60.  Pool  V.  Brown,  89  N.  J.  Law,  61.  Nafziger  v.  Mahan  (Mo.  App.), 
314,  98  Atl.  362;  fiibas  v.  Revere  191  S.  W.  1080;  Ribsls  y.  Revere  Rub- 
Rubber  C6.,  37  R.  I.  189,  91  Atl.  58.  ber  Co.,  37  R.  I.  ISS!'  91  Atl.^  58. 
•   The  trafBc  law  requirement  that  a  "AS  we  have  before  substantjaliy  said. 
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approaehimg  from  the  opposite  direction  at  the  time  a  rear  vehicle 
attempts  to  pass  another  going  in  the  same  direction,  the  passing 
conveyance  is  on  the  left  or  wrong  side  of  the  highway.  In  some 
jurisdictiotos  the  matter  is  specifically  regulatbd  by  statute.  Eegn- 
lations  may  prohibit  the  passage  by-  the  rear  vehicle  unless  the  way 
is.  clear  for  a  specified  distance  ahead,  such  as  one  hundred  yards.^^ 

Stic.  255.  Overtaking  and  passing  other  travelers  —  slower 
vehicles  at  curb. 

;  For  the  regulation  of  traffic  in.  some  of  the  larger  cities,  ordin- 
ances have  been  adopted  requiring  slower  moving  vehicles  to  keep 
toward  the  curb  and  allowing  thei  faster  ones;  a  course  nearer  the 
cenfeer  of  the  street.?^  But,  though  the  forward,  vehicle  is  not 
traveling  as  near  to,  the  curb  as  the  drdinanee  requires,  thfe  rear  on& 
is  not  I  justified  in  running  intojit;  the  fact;  that  there  is  plenty  of 
room  on  the  left  side  of , the  forward  vehicle  for  passing  without  in- 
jury to  other  travelers  tends  to  sho'w  that  the  violation  of  the  regu- 
lation by  the  fdrward  .vehicle  is  ndt  a  proxiraate  cause  of  the  lin- 

,a  person  attempting  to  pass  a  vehic'e  The  approach  of  the  vehicle  ih  the 
ahead  of  liim  and  goiiig  in  ihe  same  opposite  direction  is  simply  one  of 
diry-tiori  miisi  exerdise  prtj)lr  caire  the  circumstances  Vhifch  must  be  cofa- 
in  SO' doing.  If  a  vehicle  is  approach-  sidered  by  the  rear  man  when  he  at- 
ipg  from  the  opposite  direction  at  the  tempts  to  pass.  It  is  simply  one  of 
moment  vi'hen  he  desires  to  pass  the  the  thiiigs  wliich  demands  Me  exercise 
vehicle  in  front,  and  the  high-w^ay  is  of  care  iip6h  his  part  under  all  cir- 
not  vpide  enough  to  safely  accoiiimo-  cumstaiices,  and  in  sonie  circuni- 
date  all  three  teams  abreast,  then  it  stances  he  would  be  required  to  re- 
would  be  the  duty  of  thefperson  in  {rain  from  attempting  to  pass  until 
charge  of  the  rear  vehicle,  in  the  ex-  the  approaching  vehicle  had  gone  by."^ 
ercise  of  proper  care  under  the  cir-  Ribas  v.  Revere  Rubber  Cq.,  37  R.  I. 
curastances,  to;wait  until  the  vehicle  1»9,  91  Atl.  S8. 

coming  in  the  opposite  direction  had  62.  See  Wiley  v.  Young  (Cal.),  174 

passed    by    before    he    attempted    to  Pac.  316. 

turn  out.     It  is  not  necessary  to  in-  ^   63.  House  v.  Fry,  30  Cal.  App.  157, 

vojye  the  question  as  to  the  duty  of  1.'57  Pac.  500;  Herdman  v.  Zwart,  167- 

the   vehicle  in  the   rear,  in   passing,  Iowa,  500;  149  N.  W.  631;  Harnau  v, 

tpycards  anpther  vfehicle  that  may  be  Haight,  189  Mich.  600,  155  N.  W.  o-T'.. 
approaching  in  an  opposite  direction. 
?0 
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jury,   and  hence  it  does  not  preclude  a  recovery  for  injuries 
thereto.''* 

Sec.  256.  Overtapking  and  passing  other  travelers  —  duty 
of  forward  vehicle  to  permit  passage. 

A  slower  vehicle  has  no  right  to  obstruct  a  faster  one  desiring 
to  pass  if  the  situation  is  such  that  the  rear  one  can  pass  in  safety.®^ 
When  the  driver  of  the  faster  conveyance  desires  to  pass,  it  is  the 
duty  of  the  forward  one  to  turn  toward,  the  right  so  as  to  give  the 
rear  one  a  reasonable  opportunity  for  passage."®  The  driver  of 
the  forward  vehicle  cannot,  however,  be  expected  to  turn  toward 
the  right,  until  he  has  some  knowledge  that  the  rear  one  is  ap- 
proaching and  that  its  driver  wishes  to  pass.®^  The  driver  of  the 
rear  machine  should  give  a  signal  of  his  wishes  in  respect  to  pass- 
ing."* Moreover,  the  forward  driver  cannot  be  required  to  give 
way  unless  the  condition  and  Width  of  the  road  is  such  that  the 
passage  can  be  made  with  reasonable  safety."'  If  the  driver  of 
the  slower  vehicle  is  not  allowed  sufficient  time  to  turn  to  the  right 
before  the  rear  vehicle  strikes  him,  he  cannot  be  charged  with  con- 
tributory negligence.^"  If  a  person  on  horseback  apparently  does 
not  hear  the  approach  of  an  automobile  from  the  rear,  the  driver 
of  the  machine  cannot  proceed  regardless  of  the  fact  that  the  horse- 
back rider  does  not  turn  out,  but  he  should  slacken  the  speed  of 
the  machine  and  even  stop  it  i|f  necessary.''^  A  horseback  rider  is 
not  generally  required  to  yield  but  half  of  thfe  beaten  track  to  an 
automobilist  who  desires  to  pass  him.'^ 

64.  House  v.  Fry,  30  Cal.  App.  157,      v.  Meyer  •[Minn.),  167  N.  W.  1034. 
157  Pac.  500.  68.  Dunkelbeok  v.  Meyer    (Minn.), 

65.  Dunkelbeck  v.  Meyer    (Minn.),      167  N.  W.  1034. 

167  N.  W.  1034.  69.  Dunkelback  v.  Meyer    (Minn.), 

66.  Paschel  v.  Hunter,  88  N.  J.  L.      167  N.  W.  1034. 

445,    97    Atl.    40;    Laudenberger    v.  70.  Pens  v.  Kreiter,  98  Kans.  759, 

Easton  Transit  Co.    (Pa.),   104   Atl.  160  Pac.  20O. 

588.  71.  Furtado  v.  Bird,  26  Cal.  App. 

67.  Morrison    v.    Clark,    19C    Ala.  153,  146  Pac.  58. 

670,  72  So.  305;  House  v.  Fry,  30  Cal.  72.  Traeger    v.  'Wasson,    163    III. 

App.  157,  157  Pac.  500;   Dunkelbeck      App.     572,     wherein    it    was    said: 
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Sec.  257.  Overtaking  and  passing  other  travelers  —  pass- 
ing at  comer  where  forward  vehicle  turns  to 
left. 

When  two  vehicles  are  proceeding  along  a  street  in  the  same 
direction,  and  the  forward  one  starts  to  turn  a  corner  toward  the 
left,  it  is  not  an  appropriate  time  for  the  rear  vehicle  to  attempt 
to  pass  on  the  left  of  the  forward  vehicle.  Whether  the  driver  of 
the  rear  vehicle  under  such  circumstances  is  guilty  of  negligence, 
may  be  a  question  for  the  jury.''^  Appropriate  statutory  and  muni- 
cipal regulations  have  been  enacted  in  some  jurisdictions  to  relieve 
the  danger  of  the  situation.  It  is  a  matter  of  regulation  in  some 
cities  that  the  driver  of  the  forward  vehicle  shall  by  some  signal 
make  known  to  the  driver  of  the  rear  machine  his  intention  to  turn 
the  corner.''*  If  the  driver  of  the  forward  vehicle  gives  a  signal  in 
compliance  of  the  statute  and  a  collision  nevertheless  occurs,  the 
negligence  of  the  rear  driver  may  be  found  by  the  jury.''^  But 
when  no  signal  is  given,  the  driver  of  the  rear  carriage  is  not 
charged  with  notice  that  the  forward  traveler  may  attempt  to  dart 
across  the  coursa     An  accident  of  such  a  nature  may  happen  so 

"While  it  may  be  known  as  a  mat-  of   the   defendant,   and   that  was   all 

ter  of  general  knowledge  that  out ,  of  that  he  was  required,  to  do,    Th^  fact 

courtesy  a  man  traveling  upon  horse-  that   the  parties  we're  going  in  the 
back  usiially  leaves  the  beaten  track  i    same  direction  instead  of  in  opposite 

for  the  use  of  a  \fehicle  for  the  rea-  directions    imposed    no    greater    obli- 

son    that   it   may   be   easier    for  ,the  gation  upon  the  plaintiff  to  leave  the 

horse  without  a  vehicle   attached  to  beaten   track,    and   the   plaintiff .  was 

travel  upon  that  portion  of  the  high-  not  guilty  of  contributory  negligence 

way    which    is    not    included    in    the  by  traveling  on  the  left  side  of  the 

beaten  track,  the  statute  does  not  re-  beaten  track   as  the   record  discloses 

quire   that   a   person   traveling   upon  that  he  did." 

horseback  so  do.  Under  the  rule  that  73.  Mendelson  v.  Van  Renselaer, 
persons'  rights  upon  the  public  high-  118  N.  Y.  App.  Div.  516,  103  N.  Y. 
way  are  equal,  plaintiff  had  the  right  Suppl.  578. 
to  continue  to  use  at  least  one-half  74.  Section  264. 
of  the  beaten  track  and  the  record  75.  Frank  0.  Weber  Co.  v.  Steven- 
discloses  that  he  did  no  more  than  son  Grocery  Co.,  194  111.  App.  433; 
this,  that  he  surrendered  the  right  Daly  v.  Case,  88  N.  J.  L.  395,  95  Atl. 
side  of  the  beaten  track  foj  the  use  973. 
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quickly  that  liability  will  not  be  eharged  against  the  driver  of  the 
rear  vehicle.''* 

Sec.  258.  Turning  comers  —  turning  toward  the  right. 

When  an  automobilist  is  proceeding  along  the  right-hand  side 
of  a  street,  a  turn  toward  the  right  is  not  a  difficult  matter.  If 
other  vehicles  are  obeying  the  law  of  the  road,  there  is  little  danger 
of  collision.  The  principal  duties  of  the  driver  of  a  motor  vehicle' 
when  turning  toward  the  right  are  reasonable  diligence  to  avoid 
pedestrians  who  may  be  on  the  street  crossings  and  the  obedience 
of  regulations  prescribing  his  distance  from  the  corner.  He  must 
anticipate  that  foot  travelers  will  be  using  the  crossing,  and  rea- 
onable  care  on  his  part  requires  that  he  have  the  machine  under 
control  ''^  and  give  warning  to  pedestrians,''*  and  stoppitig  if  neces- 
sary to  avoid  them.''^  One  turning  a  corner  at  an  excessive  rate 
of  speed' may  be  found  gTiilty  of  negligence.*"  Affirmative  regula- 
tions, as  well  as  custom,  require  that  one  turning  toward  the  right 
shall  keep  to  the  right  of  th6  center  of  the  intersecting,  streets.*^ 
Statutes  and  municipal  ordinances,  in  some  cases,  require  that  the- 
automobilist  shall  keep  as  close  to  the  curb  as  possible.*^  Under 
such  regulations,  if  the  proper  course  of  the  driver  is  temporarily 
blocked  %  other  travelers,  lie  is  not  justified  in  violaiing  the,  re- 
quirement and  turning  toward  the  left,  but  he  should  slacken  his 
speied  or  delay  the  turn.*'    A  statute  requiring  a  turn  as  closely  to- 

76.  Hartley  v.    Lasater.    96   Wash.  82   Russell  v.  Kemp,  95  Misc.    (N. 
407,  i65  Pae.  i06.  Y.)    582,  159  N.  Y.  SUppl.  865;    City 

77.  See  sections  336,  441.  of  Oshko_sh  v.  Campliell,  151  Wis.  567, , 

78.  See  sections  329-331,  448.  139  N.  W.  316. 

79.  Kuchler  v.  Stafford,  185  111.  83.  City  of  dshkosh  v.  Campbell, 
App..  199;  fiiischer  v.  New  York  151  Wis.  567,  139  N.  W.  316,  where- 
Transp.  Co.,  106  N.  Y.  App.  Div.  493,  in  it  was  said:  "The  mere  fact, 
94  N.  Y.  Suppl.  796;  Taylor  v.  Stew-  without  any  faiiH  of  appellant,  that 
art,  172  N.  Car.  203,  90  S.  E.  134;  he  had  to  choose  between  slackening - 
and  see  sections   327,   442.  speed   or,   even,   stopping   for    a   mo- 

80.  Sections   305,   308.  ment  for  a  clearance  of  tte  way,  or 

81.  Bogdan    v.    Pappas,    95    Wasli.  violating   the    ordinance    by    turning 
579,  164  Pac.  208.  as  he  ilid,  is  no  justification  Sfor  his . 


Law  of  the  Eoad.  309 

the  curb  as  possible  is  designed  more  for  the  protection  of  other 
vehicles  than  for  the  safety  of  pedestrians  using  the  crosswalk. 
Foot  travelers  are  better  protected  by  a  requirement  that  a  certain 
aiumber  of  feet  shall  be  left  between  the  machine  and  curb,  corner. 
Hence  regulations  are  sometimes  enacted  which  are  designed  for 
the  safety  of  pedestrians  and  prohibit  the  turning  within  a  speci- 
fied distance  of  the  curb.**  General  regulations  governing  the  con- 
duct of  drivers  when  meeting  or  overtaking  other  vehicles  are  not 
usually  applicable  at  street  intersections.'^ 

Sec.  259.  Turning  comers  —  turning  toward  the  left. 

The  turning  of  a  corner  by  a  motor  vehicle  toward  the  left  is 
fraught  with  greater  danger  to  other  travelers  than  is  a  turning 
toward  the  right.  Obviously,  when  making  the  turn,  the  driver 
will  be  intercepting  the  course  which  other  vehicles  may  properly 
take  in  accordance  \vith  the  law  of  the  road-  Regulation^  generally 
require  that  one  turning  toward  the  left  shall  pass  to  the  right  of 
the  center  of  the  intersecting  streets;  and'  negligence  may  be 
founded  on  the  act  of  a  driver  cutj;ing  the  comer.*"    EspeciEflly 

act.     If  it  were  left  to  every  owner  peared  that  on  the  lot   fronting  the 

of   an   autoijiobile  to   violate   such   a  street    where    the   accident   happened 

city    regulation    when    otherwise    he  a  building  was  being  e;rected  and  that 

would  experience  some  inconvenience,  debris  had  been  piled  up  at  tlie  corner 

there  would  be  very  little  use  of  hav-  of   the   street   around   which   a  fence 

ing  such  an  ordinance,  and  the  diffi-  or    barricade    ha(i    been    constructed, 

culty,    now   very   great,    of   guarding  compelling    pedestrians   to   leave   the 

against    automobiles   being   a   seriQ\is  regular  walk,  step  into  the  street  and 

menace  to  th'e  personal  safety  of  peo-  walk  around  the  outside  of  the  fence 

pie  while  on  the  public  ways  would  or    barricade,    it   was    held   that    the 

be  intolerable."  fence    became    the    curb    within    the 

84.  Domke  v.    Gunning.    62   Wash,  meaning  of  the  ordinj^nce.    Domke  V. 

«39,  114  Pac.  436.  Gunning,  63  Wash.  629,  114  Pae.  436. 

Obstructed  comer. — Where  an  ordi-  85.  Buzich  v.  Todman   (Iowa),  163 

nance   required   a   person   driving  an  N.  W.  359. 

automobile,  upon  turning  the  corner  8G.  Alabama. — Karples  v.  City  Ice 

of  any  street  "to  leave  a  space  of  at  Delivery  Co.,  73  So.  643. 

least  six  feet  between  the  curb  and  Arkansas. — Temple  v.  Walker,  137 

,the    .     .     .     automobile"  and  it  ap-  Ark.  279,  193  S.  W.  300. 
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should  the  driver  turn  so  as  to  enter  upon  the  right  side,  not  the 
left  side,  of  the  cross-street. ^'  Liability  does  not  necessarily  fol- 
low because  at  the  time  of  a  collision,  one's  vehicle  is  found  on 
the  wrong  side  of  the  center  point ;  on  the  contrary,  he  may  be  al- 
lowed to  explain  his  course  and  may  possibly  succeed  in  charg- 
ing the  driver  of  the  other  vehicle  with  negligence.**  The  purpose 
of  this  class  of  regulations  is  to  keep  vehicles  moving,  as  far  as 
practicable,  with  the  course  of  travel,  and  hence  there  may  be  no 
violation^ where  the  driver  proceeds  to  the  right  of  their  intersection 
as  defined  by  customary  use,  though  his  course  is  to  the  left  of  the 
intersecting  point  as  the  streets  were  laid  out.*'     The  driver  is 


California. — Cook  v.  Miller,  166 
Pac.  316;  Perez  v.  Hartman  (Oal. 
App.),  179  Pac.  706. 

Indiana. — Reitz  y.  Hodgkins,  185 
Ind.  163,  112  N.  E.  386. 

Iowa. — Walterick  v.  HamMton,  161 
N.  W.  684.  '      ' 

Miohigam,. — Reed  v.  Martin,  160 
Mich,  253,  125  N.  W.  61;  Holdem  v. 
Hadley,  180  Mieh.  568,  147  N.  W. 
482;  Everbard  v.  Dodge  Bros.,  167 
N.  W.  953. 

Minnesota. — ^Moliji  v.  Wark,  113 
Minn.  190,  129  N.  W.  383;  Day  v. 
Duluth  St.  E.  Co.,  121,  Minn.  445,  141 
N.  W.  795. 

Missouri. — Heryford  v.  Spitcanfsky 
(Mo.  App.),  200  S.  W.  123. 

Nebraska. — E-ule  v.  Claar  Transfer 
&  Storage  Co.,  165  N.  W.  883. 

New  Jersey. — Winch  v.  Johnson 
(N.  J.),  104  Atl.  81. 

New  Yorh. — Beickhemer  v.  Empire 
Carrying  Corp.,  172  N.  Y.  App.  Div. 
866,  158  N.  Y  Suppl.  856;  Jacobs  v. 
Richard  Carvel  Co.,  156  N.  Y.  Suppl. 
766.  See  also  Mendelson  v.  Van 
Renselaer,  118  N.  Y.  App.  Div.  516, 
103  N.  Y.  Suppl.  578. 

Oregon. — White  v.  East  Side  Mill 


&  Lumber  Co.,  84  Oreg.  224,  131  Pac. 
969,  164  Pac.  736. 

Washington. — Hellan  v.  Supply 
Laundry  Co.,  94  Wash.  683,  163 
Pac.  9. 

Canada. — Bain  v.  Fuller,  29  D.  L. 
R.   113. 

Question  for  jury. — In  an  action  for 
negligent  injuries  claimed  to  have  re- 
sulted from  the  collision  of  a  bicycle 
and  an  automobile,  the  owner  of 
which  was  shown  by  undisputed  evi- 
dence to  have  failed  in  complying 
with  the  statute  requiring  the  driver 
of  a  motor  vehicle  to  keep  to  the  right 
of  street  intersections  in  turning 
corners,  while  the  bicyclist  was 
claimed  to  have  been  negligent,  un- 
der disputed  testimony  in  failing  to 
avoid  the  accident,  the  questions  of 
negligence  and  of  contributory  neg- 
ligence were  held  to  be  questions  of 
fact.  Reed  .v.  Martin,  160  Mich.  253, 
125  N.  W.  61. 

87.  Wortman  v.  Trott.  202  111.  App. 
52S. 

88.  See  sections  270-275. 

89.  Karpeles  v.  City  Ice  Delivery 
Co.    (Ala.),  642. 
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bound  to  know  that,  when  making  the  turn,  the  rear  wheels  of  the 
machine  will  not  follow  exactly  in  the  tracks  of  the  forward  wheels, 
and  he  should  exercise  reasonable  care  to  avoid  causing  an  injury 
from  the  rear  as  well  as  front  wheels.®" 

Sec.  260.  Intersecting  streets  —  equal  rights  of  travelers. 

In  the  absence  of  statute  or  ordinance  or  special  circumstances 
aflfecting  the  question,  the  rights  of  travelers  along  intersecting 
streets  are  equal,'^  each  being  bound  to  exercise  ordinary  care  to 
avoid  injury  to  the  other.'^  An  automobilist  approaching  a  street 
intersection  should  run  at  a  proper  ,speed,®^  have  his  car  under 
reasonable  control,'*  and  give  warning  to  other  travelers  who  might 
be  injured  by  his  machine.'^  Moreover,  he  should  be  running  on 
the  right-hand  side  of  the  street  in  accordance  with  the  law  of  the 
road  applicable  to  such  travel.'^  Xf  two  travelers  approach  the 
street  crossing  at  the  same  time,  neither  is  justified  in  assuming 
that  the  other  will  stop  to  let  him  pass.'^  The  equalities  of  the  dif- 
ferent travelers  may  be  modified  by  statute  or  municipal  ordin- 
ance,®^ or  special  circumstances  may  affect  the  rights  of  the  par- 

90.  White  v.  East  Side  Mill  &  638,  60  N.  Y.  Suppl.  289;  Ebling 
Lumber  Co.,  84  Oreg.  324,  161  Pac.  Brewing  Co.  v.  Liuch,  80  Misc.  (N. 
969,  164  Pac.  736.                                  '  Y.)  517,  141  N.  Y.  Suppl.  480;  Miller 

91.  See  sections  48-50,  361,  414,  v.  New  York  Taxicab  Co.,  120  N.  Y. 
4.g8.  Suppl.  899. 

92.  CaUfomia. — Bidwell  v.-  Los  An-  Permsylvama. —  Brown  v.  Chamb- 
geles  &  S.  D.  Ry.  Co.,  169  Cal.  780,  ers,  65  Pa.  Super.  Ct.  373. 

148  Pae.  197.  ^^^  see  sections  377-383,  as  to  the 

Indiana. — Elgin  Dairy  Co.  v.  Shep-  care  to  be  exercised  by  automobilists. 
pard    (Ind.  App.),  103  N.  E.  433.  93.  Section  311. 

I/OiMSMMMi.^-Shields     v.     Fairohild,  94.  Section  326. 

130  La.  648,  68  So.  497.  95.  Sections  339-331. 

Missouri'. — iRowe  v.  Hammond,  172  96.  And  see  section  347;   Walleigh 

Mo.  App.  303,  157  S.  W.  880;  Clark  v.  Bean,  248  Pa.  St.  339,  93  Atl.  1069. 
V.  General  Motor   Car   Co.,   177  Mo.  97.  El^n    Dairy    Co.    v.    Shephard 

App.  160  S.  W.  576.  (Ind.  App.),   103  N.  E.  433;   Pasca- 

'New      HampsMre.  —  Gilbert       ▼.  goula   St.   Ry.   &   Power   Co.   v.   Mc- 

Burque,  72  N.  H.  531,  57  Atl.  97.  Eachern,  109  Miss.  380,  69  So.  185. 

New    York. —  Towner    <v.    Brooklyn  98.  Sections  261,  262. 

Heights  R.   Co.,   44  N.   Y.  App.   Div. 
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ties.'^  ^  But  it  has  been  held  that  one  paisty  cannot  show'  a  custom 
which  has  permitted  vehicles  on  one  street  to  have  a  priority  over 
those  on  the  cross  street.^  Statutes  relating  to  the  meeting  and 
passing  of  vehicles  along  the  streets  and  requiring  that  each  turn 
to  the  right,  do  ttot  apply  when  the  meeting  is  on  intersecting  streets 
^t  right  angles.^ 

Sec.  261.  Intersecting  streets  —  superior  right  of  first  ar- 
rival. 

When  one  vehicle  reaches  a  street  intersection  distinctly  in  ad- 
vance of  one  approaching  along  the  intersecting  street,  he  is  gen- 
erally accorded  the  right  of  way,  and  the  other  should  delay  his 
progress  to  enable  the  first  arrival  to  pass  in  safety.^    If,  in  such 


99.  One  approaching  a  main  artery 
of  traffic  from  an  intersecting  street) 
should,  it  is  held  in  Canada,  wait 
and .  give  way  thereto.  Monrufel  v. 
B.  C.  Electric  Co.,  9  Dom.  Law  Rep. 
569.  ...  •  ,   '  .''n 

1.  Carson  v.  Turrish  (Minn.),  168 
N.  W.  349,  wherein  it  was  sa^d: 
"  The  propriety  of  the  proffered  proof 
of  custom  Jia^  had  careful  jittejitipn. 
That  on  an  issue  of  negligence  a 
known  custom  or  usage  may  in  a 
proper  case  be  proved  as  bearing  upon 
negligence  or  the.  absence  of  it  i^  not 
to  b^  questioned.  Dunnell's  Minn. 
Dig.  &  Supp.  §§  7Q49,  7050;  So  in, 
O'Neil  V.  Potts,  130  Mi^n.  353,  153 
N.  W.  856,  it  was  hel^  proper  to 
show  a  practi(;e  among  drivers  of 
autos  to  extend  the  hand  to  the  side 
before  stopping  as  a  signal  to  cars 
following.  The  question  presented 
by  the  offer  of  proof  is  different.  It 
was  sought  to  show  that  main  street 
traffic  has  a  right  of  way  oyer  side 
street  traffic,  something  more  than 
an  equal  right  at  the  crossing,   and 


that  the  side  street  traffic  is  bound 
to  exe^pise  sp,^(|ial  care  <^n,d,  ci^iitipn 
to  avpid  cpllfsi(^ns  with  trafSc  on 
main  thoroughfares.  In  effect  it  was 
sought  to  estaJfelish  something  ap- 
proximating a  rule  or  law  of  the 
road,  though  we  do  not  understand 
counsel  to  claim  th^t  the  custom  for 
whi<^h  ijEj  oqntends  gives  an  arbitrary 
right,  though  a  substantial  adFant- 
agp.  Wp  think  the  ruling  was  cor- 
rect. Indeed  it  is  the  rule  in  many 
jijr4sd|,cfipps  that  the  vebiqlp  first  at 
tjie  crpssing  withput  negligence  has 
the  right  of  way  across." 

2.  Puzich  v.  Todman  (Iowa),  163 
N.  Vy.  359. 

».  Rupp  V.  Keebl^es,  175  111.  App. 
619 ;  Walker  v.  Hillajid,  305  111.  App. 
243;  Carson  V.  Turrish  .(Minn.),  168 
N.  ^y.  349;  Rabinpwitz  v.  HaTYthprne, 
89  N.  J.  L.  308,  98  Atl.  315;  Eeed  v. 
JMblic  Service  Ry.  Co.,  89  KT.  J.  Law, 
431,  99  Atl.  100;  Yuill  y.  Berryman, 
94  Wash.  458,  160  Pac.  513;  W.  F, 
Jahn  &  Co.  v.  Paynter  (Wash.),  170 
Paq.   133.     "That  rule   [referring  to 
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a  case,  while  the  driver  of  the  vehicle,  in  the  exercise  of  his  right,, 
is  proceeding  adross,  and  a  later  arriving  vehicle  continues,  neg- 
lectful of  the  other's  rights,  and  a  collision  ensu^,  the  collision 
may  properly  be  attributed  to  the  negligence  of  the  later  arrival.* 
The  first  arrival  is  entitled  to  proceed,  though  he  sees  the  other 
approaching,  for,  in  the  absence  of  anything  indicating  a  contrary 
intention,  he  is  entitled  to  assume  that  the  latter  will  slacken  his 
speed  and  give  him  the  priority  to  which  he  is  entitled.^  The  pri- 
ority of  the  first  arrival  is  not  inconsistent  with  the  principle  of 
equal  rights  to  the  use  of  the  street^.® 

i 
Sec.  262.  Intersecting  streets — ^regulations  giving  superior 
rights  along  one  street. 

The  doctrine  that  approaching  vehicles  have  equal  rights  to  the 
use  of  a  street  intersection,  is  one  which  may  be,  and  in  recent 
years  frequently  has  been,  modified  by  statute  or  municipal  ordin- 
ance. In  some  cities  where  traffic  is  more  congested  in  certain 
directions  than  on  cross  streets,  ordinances  ^ave  been  promulgated 

the   common   law   rule]    is   that  the  6.  "Such  cases  as  these  are  not  in 

driver  of  the  automobile  would  have  hostility  to  the  principle  of  equality 

the  right  of  way  if,  proceeding  at  a  of  right  in  the  streets.    As  a  part  of 

rate   of   speed  which  under  the   cir-  such  equality  they  suggest  the  right 

cumstances  of  the  time  and  locality  .of  the  one  first  at  a  crossing  first  to 

was.  reasonable,  he  should  reach  the  use  it.     In  none  is  the  right  an  abso- 

point  of  crossing  in  time  to  go  salely  lute    one    exercisable   arbitrarily,    or 

upon  the   tracks   in   advance   of  the  irrespective  of  other  conditions  pres- 

approaching  car;  the  latter  being  suf-  ent,  or  without  regard  to  the  rights 

ficiently  distant  to  be  checked,  and,  and  safety  of  others.     It  is  little  if 

if  need  be,  stopped,  beifore.  it  should  anything  more  than  a  convenient  and 

reach  him."     iSeed  v.  Public  Service  usually  fair  rule  of  guidance  for  tray- 

Ey.  Co.,  '89  N.  J.  Law,  431,  99  Atl.  elers;   and  in  no  sense  is  it  a  fixed 

100.  test  of  negligence.     It  must  be  exer- 

And  see  sections  393,,  394.  cised  with  decent  respect  to  the  rights 

4.  Rupp  V.  Keebles,  175  111.  App.  of  others  a-nd  with  due  regard  to  the 
619;  Yuill  V.  Berryman,  94  Wash.  character  of  the  travel  and  other  con- 
458,   16S  Pac.   513.  ditions  present."     Carson  v.  Turrish 

5.  Brown     v.     Chambers,     6S     Pa.  (Minn.),  168  N.  W.  349. 
Super.  Ct.  373. 
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giving  vehicles  on  the  main  thoroughfares  priority  over  vehicles 
approaching  on  the  cross  streets.'  Regulations  of  this  character 
are  lawful  and  must  be  obeyed.^  Greater  care  to  avoid  a  collision 
is  imposed  on  the  driver  not  having  the  right  of  way  than  upon 
the  other.^  Another  form  of  regulation  which  has  become  popular 
during  the  last  few  years,  is  a  statute  or  ordinance  giving  a  right 
at  intersecting  streets  to  vehicles  approaching  from  the  right.'^"  It 
has  been  hel.i  that  a  street  car  is  not  a  "  vehicle  "  within  the  mean- 


7.  Galifomia. — Whitelaw  v.  McGil- 
lard,  176  Pac.  679. 

Illinois. — Johnson  Oil  Refining  Co. 
V.  Galesburg,  etc.,  Power  06.,  300  111. 
App.  393. 

Iowa. — ^Seager  v.  Foster,  1'69  N.  W. 
«81. 

Maryland. — Cook  v.  United  Eys.  & 
Elec  Co.  of  Baltimore  (Md.),  104 
Atl.  37. 

Minnesota. — Bruce  v.  Ryan,  138 
Minn.  264,  164  N.  W.  982. 

Missouri. — Freeman  v.  Green  (Mo. 
App.),  186  S.  W.  1166.      . 

2V«o  York. — Boston  Ins.  Co.  v. 
Brooklyn  Heights  R.  Co.,  183  N.  Y. 
App.  Div.  1,  169  N.  Y.  Suppl.  351; 
Essig  V.  Lumber  Operating  &  .Mfg. 
Co.,  183  N.  Y.  App.  Div.  198,  170  N." 
Y.  Suppl.  193;  Ebling  Brewing  Co. 
V.  Linch,  80  Misc.  (N.  Y.).517,  141 
N.  Y.  Suppl.  480;  Van  Ingen  v.  Jew- 
ish Hospital,  183  N.  Y.  AJpp.  Div.  10, 
169  N.  Y.  Suppl.  412. 

Washington. — ^Shilliam  v.  Newman, 
94  Wash.  637,  163  Pac.  977;  Barth 
V.  Harris,  95  Wash.  166,  163  Pac.  401. 

Exclusion  of  ordinance. — In  an  ac- 
tion to  recover  damages  to  plaintiff's 
automobile  truck,  which,  while  going 
north  on  the  north-bound  track  of  de- 
fendant's railway,  collided  at  a  street 
intersection  in  the  city  of  New  York 
with  a  trolley  car  moving  south  on 


the  other  track,  the  exclusion  of  evi- 
dence of  a  city  ordinance  which  pro- 
vides that  on  all  the  public  streets 
and  higliways  all  vehicles  going  in  a 
northerly  or  southerly  direction  shall 
have  the  right  of  way  over  any  ve- 
hicle going  in  an  easterly  or  westerly 
direction  was  prejudicial  error  where 
the  jury  was  charged  that  the  rights 
of  the  plaintiff  and  defendant  at  the 
street  intersection  were  equal,  and 
where  'the  evidence  as  to  how  the  ac- 
cident occurred,  the  truck  being 
struck  in  attempting  to  cross  the 
street,  was  conflicting,  and  a  judg- 
ment entered  on  a  verdict  in  favpr  of 
plaintiff  will  be  reversed.  Ebling 
Brewing  Co.  v.  Lihch,  80  Misc.  (N. 
Y.)  ;517,  i4J.'N.  Y.  Suppl.  480. 

8.  Essig    V,    Lumber    Operating    & 
Mfg.   Co., '  183   N.  Y.   App.   Div.   198, 
170  N.  Y.  Suppl  192. 
.    9.  Shilliam  v.   Newman,   94   Wash. 
637,   163  Pac,   977. 

10.  Mathes  v.  Aggeler  &  Miisser 
Seed  Co.  (Cal.),  178  Pac.  713;  Erwin 
v.  Traud  (N.  J.  L.),  100  Atl.  184; 
Paulsen  v.  Klinge  (N.  J.),  104  Atl. 
95;  Brillinger  y.  Ozias,  186  N.  Y. 
App.  Div.  321;  Dickler  v.  Pullman 
Taxi  Service  Co.,  -66  Pitts.  Leg.  Jour. 
(Pa.).  93;  El  Paso  Elec.  Ry.  Co,  v. 
Benjamin  (Tex,  Civ.  App.),  203  S. 
W.  996. 
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ing  of  such  an  enactment.^^  The  burden  is  upon  the  one  who  has 
the  inferior  right  to  slow  hife  machine,  or,  if  necessary,  to  stop, 
in  order  to  give  the  other  machine  the  benefit  of  its  superior  right.^^ 
Though  one  is  given  the  right  of  way  by  such  a  regulation,  it  re- 
mains his  duty  to  exercise  reasonable  care  to  avoid  collisions  with 
other  vehieles.^^  But  the  fact  that  one  is  entitled  to  the  right  of 
way  at  the  intersection  is  a  very  material  element  in  determining 
whether  he  has  exercised  the  required  degree  of  vigilancei"  Mani- 
festly, the  driver  of  a  machine  cannot  look  in  both  directions  at 
the  same  time,  and  a  question  for  the  jury  is  usually  presented  as 
to  the  negligence  of  the  respective  parties.^^  The  right  of  preced- 
ence at  a  crossing,  whether  given  by  law  or  established  by  custom, 
has  no  proper  application,  except  where  the  travelers  or  vehicles 
on  the  intersecting  streets  approach  the  crossing  so  nearly  at  the 
same  tinie  and  at  such  rates  of  speed. that,  if  both  proceed,  each 
without  regard  to  the  other,  a  collision  or  interference  between 
them  is  reasonably  to  be  apprehended.  In  such  case  it  is  the  right 
of  the  one  having  the  precedence  to  continue  his  course,  and  it  is 
the  duty  of  the  other  to  yield  him  the  right  of  way.  But  if  a 
traveler,  not  having  such  right  of  precedence,  comes  to  the  crossing 
and  finds  no  one  approaching  it  upon  the  other  street  within  such 
distance  as  reasonably  to  indicate  danger  of  interference  or  colli- 
sion, he  is  under  no  obligation  to  stop  or  to  wait,  but  may  proceed 
to  use  such  crossing  as  a  matter  of  right.^^ 

11.  Reed  v.  Public  Service  Ry.  Co.,  95;    Van   Ingen   v.   Jewish   Hospital, 
89  N.  J.  L.  431,  99  Atl.  lOO.  183  N.  Y.   App.   Div.   10,   169  N.   Y. 

12.  Brillinger  v.  Ozias,   186  N.  Y.  Suppl.  412 ;  El  Paso  Elec.  Ry.  Co.  v. 
App.  Div.  821.  Benjamin  (Tex.  Civ  App.),  8i{)2  S.  W. 

13.  Ray  v.  Brannan,  196  Ala.  113,  996;     Glatz    v,    Kroeger    Bros.    Co. 
73   So.    16;    Cook  v.   United   Rys.   &  (Wis.),  ITO  N.  W.  934. 

Elec.   Co.    of   Baltimore    (Md.),    104  14.  Glatz     v.    Kroeger     Bros.     Co. 

Atl.    37;    Weber   v.    Beeson    (Mich.),  (Wis.),  170  N.  W.  934. 

1'64   N.   W.   355;    Freeman  v.   Green  15.  Oberholzer     v.     Hubbell     (Cal. 

(Mo.  App.),  186  S    W.  II616;  Erwin  App.),  171  Pac.  436. 

V.  Traud    (IST.  J.  L.),   100  Atl.   1'84;  IG.  Barnes  v.  Barnett   (Iowa),  169 

Paulsen   v.  Klinge    (N.  J.),  104  Atl.  N.  W.  365. 
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Sec.  263.  Turning  or  backing  machine. 

The  driver  of  an  automobile  may  be  charged  with  negligence  if 
he,  without  gaming  to  a  vehicle  approaching  from  the  rear,  turns 
or  backs  his  machine  so  that  the  rear  vehicle  is  una,ble  to  stop  or 
avoid  a  collision."  It  may  be  regarded  as  negligent  for  a  chauf- 
feur to  -back  his  machine  upon  a  city  street  or  public  highway  with- 
out looking  backward  to  see  if  there  is  any  apparent  danger  in  so 
doing. ^*  If  one  backs  an  automobile  on  a  street  car  track, without 
looking  for  approaching  street  cars,  he  is  clearly  negligent.^'  And 
it  has  been  said  that  it  is  gross  negligence  for  a  chauffeur  to  move 
an  automobile  backward  suddenly  with  great  speed,  without  warn- 
ing that  he  is  about  to  do  so  or  looking  out  for  the  safety  of  persons 
near  by  or  of  those  who  may  be  getting  on  or  off  the  cars  at  such 
place. ^*  One  intending  to  turn  his  machine  or  back  it  into  a  street 
where  other  travelers  are  passing  should  give  a  warning  of  his  in- 
tention. But,  nevertheless,  the  law  does  not  under  all  circum- 
stances forbid  the  backing  of  motor  vehicles  on  public  streets.  Even 
a  statute  requiring  vehicles  to  proceed  along  the  right-hand  side 
of  the  street  does  riot  forbid  the  driver  of  a  vehicle  from  backing 
for  a  short  distance  so  as  to  bring. the  car  into  a  position  by  the 
eurb.^^  Statutes  have  been  enacted  in  some  jurisdictions  forbid- 
ding the  drivet  of  a  vehicle  to  make  a  turn  in  any  street  at  a  time 
when  the  turn  would  interfere  with  other  vehicles,  and  requiring 
the  driver  under  such  circumstances  to  go  around  the  block  or  to 
a  street  sufficiently  wide  that  the  turn  can  be  made  without,  back- 

17.  Kofenig  V.  Semrani  197  111.  App.  jUred,  calls  for  some  explanation  on 
624;  Ackermah  v.  Fifth  Ave.  Coach  the  part  of  its  operator,  Grudberg  v. 
Co.,  175  N.  Y.  App.  Div.  508,  163  N.  Ehi-eti  79  Misc.  637,  140  N.  Y.  Suppl. 
Y.  Suppl.  49.  379. 

18.  Pe^se  V.  Gardner,  113  Me.  264,  19.  Birch  v.  Atliol,  etc.,  %.  Co., 
93  Atl.  550;   Enstrom  v.  Neumoegen,  198  Mass.  257,-  84  N.  E.  310. 

126  N.  Y.  Suppl.  662.  20.  Shamp    v.    Lambert,.    142    Mo. 

The  sudden  backing  of  an  automo-  App.  567,  121  S.  W.  770. 

bile  which  theretofore  was   standing  21.  Sheldon   v.   James    (Cal.),    163 

by  the  curb,  whereby  a  person  is  in-  Pac.  8. 
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ing.^^  And  regulations  have  b,een  prescribed  wMck  forbid  a  turn- 
ing except  at  street  intersections.^^  But,  even  if  a  reeulatiqn  pro- 
vides for  turns  to  be  m$de  at.-Street  intersections,  they  must  be 
made  with  due  regard  to  the  rights  of  other  travelers.^* 

In  a  case  in  Mo^sachusetts,  which  was  an  action  by  one  who, 
while  riding  a  bicycle,  was  run  into  and  injure^d  by  an  automobile, 
at  or  near  the  junction  of  two  intersectirig  streets  that  ran  at  right 
angles  to  each  other,  it  appeared  that  the  driver  of  the  automobile 
was  turning  around  so  as  to  go  back  in  an  opposite  direction  upon 
the  same  street  on  which  he  came.  The  defendant  requested  that 
a  ruling  be  made  that  the  law  of  the  road  as  contained  in  the  sta1> 
ute  did  not  apply  at  the  place  where  the  accident  occur^'ed.  The 
judge  refused  to  niake  such  ruling  and  did  not  in  any  part  of  his 
charge  put  the  plaintiff's  right  to  recover  upon  the  law  of  the  road 
so  referred  to,  but  said  to  the  jury :  "  You  are  to  take  all  the  evi- 
dence, all  the  circumstances,  and  determine  whether  he  was  doing 
anything  he  ought  not  to  h^.ve  done,  that  an  ordinarily  reasonable 
and  prudent  man  would  not  have  done  under  all  the  circumstances. 
He  had  the  right' to  make  that  turn.  He  had  a  right  to  use  any 
part  of  the  street  that  he  was  coming  into,  subject  only  to  the 
rights  of  other  people  who  might  be  tlaere.  If  two  vehicles  meet 
in  the  street,  it  is  the  duty  of  each  other  of  them,  as  seasonably  as 
they  can,  to  get  each  on  his  own  right-hand  side  of  the  traveled 
way  of  that  street.  But  that  law  does  not  compel  a  man  always 
to  be  on  the  right  side.    He  can  use  any  part  of  the  street  so  long 

22.  Pyers  v.  Tiers,   89   N.  J.  Law,  to  be  decided  by  a  jury.     It  was  not 

-530,  99  Atl.  130.         -      '  error  for  the  trial  court  to  refuse  a 

Question  for  jury. — Backing  an  au-  motion  to  nonsuit  the  plaintiff  or  di- 

■tomobile   out   into   »   street   without  reet    a    verdict    for    the    .defendant, 

"warning  to  other  users  of  the  street,  Pyers  v.  Tiers,  89  N.  J.  La'^,  520,  99 

including  tl^e   plaintiff,  ,yr\o  was  in-  Atl.  130.                                           ,,, 

jured  while  riding  a  motorcycle,  by  23.  Coonan  v.  Straka,  804  111.  App. 

-coming  into  collision  with  another  au-  17. 

tomobile,  in  an  attempt  to  ayoid  tlie  24.  Ack^rrpan  .y.  ?ifth  Avg.  Coach 

:automobile  backing.  •  The  defendant's  .Co.,  175  U.  Y.  App.  Div.  5,Q8,  162  N. 

negligence  and  the  plaintiff's  eontrib-  Y.  Suppl.  49. 
aitory  negligence  are  qupstions  of  fact 
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as  he  is  not  interfering  with  the  rights  of  other  people,  and  the 
fact  this  happened  on  the  right-hand  side  of  the  street  is  only  an- 
other piece  of  evidence  to  he  considered  by  you.  You  are  to  con- 
sider whether  Peterson  was  endeavoring,  in  making  a  turn,  to 
get  on  the  right-hand  side  near  the  hydrant,  where  under  certain 
circumstances  he  properly  belonged."  The  foregoing  was  held 
to  be  a  proper  presentation  of  the  law  applicable  to  the  evidence.^^ 

Sec.  264.  Signals  from  one  driver  to  another. . 

In  some  of  the  larger,  cities  traffic  has  become  so  congested  at 
certain  points  that  mere  regulations  as  to  the  course  of  vehicles- 
are  not  always  sufficient  to  avoid  collsions.  It  has  been  found  ex- 
pedient to  require,  not  only  that  the  drivers  shall  keep  a  certain 
course  in  their  progress,  but  also  when  turning  comers  or  stopping 
or  making  some  maneuver  outside  of  normal  progress  that  they 
ghall  signal  their  intention  to  other  vehicles  in  proximity.^'  Thus 
one  about  to  turn  a  corner  should  slacken  his  speed  so  that  he  can 
make  the  turn  in  safety  to  himself  and  other  travelers  on  the  cross 
street,  and  it  is  a  wise  requirement  that  he  should  signal  a  following- 
vehicle,  of  his  intention  in  order  that  no  collision  result  on  account 
of  his  decreased  speed.^'  An  ordinance  which  requires  the  driver 
to  give  a  signal  with  a  whip  or  his  hand  when  turning,  so  as  to  in- 
dicate the  direction  in  which  the  turn  is  to  be  made,  is  a  reasonable- 
requirement  for  the  regulation  of  traffic.^*  Also,  when  a  rear  vehicle 
wishes  to  pass  a  forward  one,  it  is  proper  that  some  signal  be 
given  of  such  intention  in  order  that  the  forward  driver  inay  be- 
prepared  to  surrender  a  part  of  the  road.^'    A  signal  that  a  forward 

25.  Johnson  v.  Sha-w,  204  Mass.  intention  to  turn  a.  corner.  Daly  \-. 
165,  90  N.  B.  SW.  Case,  88  N.  J.  L.  295. 

26.  Clark  v.  Weathers,  178  Iowa,  '  28.  Johnson  Oil  Refining  Co.  v. 
97,  159  N.  W.  585.  Galesburg,   etc.,   Power   Co.,   200  HI- 

27.  Extending  whip. — One  driving  a  App.  393.  See  also  Frank  C.  Weber- 
horse  and  wagon  may  extend  his  whip  Co.  v.  Stevenson  Grocery  Co.,  194  111. 
to  the  sight  of  the  driver  of  motor  App.  432. 

vehicle  following,  as  a  signal  of  his  29.  Dunkelbeck  v.   Meyer    (Miiin.)^ 

167  N.  W.  1034.    And  see  section  256.. 
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vehicle  is  to  be  brought  to  a  stop  should  not  be  given  unless  the 
driver  actually  does  so.^"  A  co-related  duty  is  also  imposed  on 
other  travelers  to  take  heed  of  warning  signals  and  govern  their 
moveinents  accordingly,  and  negligence  may  be  charged  against 
them  in  case  of  their  failure.'^ 

Sec.  265.  Obedience  to  directions  of  traffic  officer. 

A  municipal  ordinance  which  requires  that  the  drivers  of  ve- 
hicles shall  at  all  times  obey  the  orders  of  police  officers,  cannot  bo 
sustained.  Such  a  regulation  would  put  the  citizen  in  the  arbitrary 
power  of  the  officer  regardless  of  the  circumstances  of  the  case, 
and  is  beyond  the  power  of  a  municipality;^^  , 

Sec.  266.  Driving  on  walk  or  place  reserved  for  pedestrians. 

When  it  is  shown  that  the  operator  of  a  motor  vehicle  drove  the. 
machine  on  a  sidewalk  or  other  place  reserved  for  the  use  of  foot, 
travelers  and  there  inflicted  injury  to  such  a  traveler,,  it  is  incum- 
bent on  the  driver  to  show  that  his  machine  intruded  without  his- 
negligence.^^  This  question  is  further  discussed  in  the  chapter 
particularly  relating  to  injuries  to  pedestrians.'* 

30.  Negligence  of  driver. — The  act  82.  City  of  St.  Louis  v.  Allerv 
of  the  driver  of  plaintiff's  automobile,       (Mo.),  204  S.  W.  1083. 

who    while    driving    twenty-five    feet  33.  Brown    v.    Dea    Moines    Steam 

from  the  right-hand  curb  in  violation  Bottling  Works,   174   Iowa,   715,   15o- 

of   a   traflSe   ordinance,   twice  gave   a  N.    W.    839;    McGettigan    v.    Quakei^ 

stop  signal  but  stopped  only  after  the  City   Automobile   Co.,   48   Pa.   Super, 

second  one,  constitutes  such  contribu-  Ct.   602.     "  The  general  rule  is  that 

tory  negligence  as  precludes  a  recov-  where    a   collision   occurs   between    a 

ery  for  damages  by  defendant's  auto-  vehicle  on  the  wrong  side  of  the  road, 

mobile    running    into    the    rear     of  or  at  a  place  where  the  vehicle  has 

plaintiff's  car.     Kussell  v.  Kemp,  95  no  right  to  be,  with  a,  person  right- 

Misc.    (N.  Y.)    582,  159  N.  Y.  Suppl.  fully  occupying  the  place,  there  is  a 

8&5.  presumption    that   the   collision    was 

31.  Paulsen  v.  Kinge  (N.  J.),  104  caused  by  tlie  negligence  of  the  per- 
Atl.  95.  See  also  Clark  v.  Weathers,  son  who  was  in  the  wrong.  This^ 
178  Iowa,  97,  159  N.  W.  585.  however,  of  course,  is  open  to  explana- 
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Sec.  267.  Effect  of  violation  of  law  of  road 
of  negligence. 


as  evidence 


The  general  rule  with  regard  to  the  evidentiaiy  value  of  probf 
of  a  violation  of  the  law  of  the  road  is  that,  the  violation  is  not 
negligence  per  se,  but  that  it  is  merely  'prima  facie  evidence  of 
negligence,  and  the  issue  of  negligence  should,  thereforOj^  be  gen- 
erally decfded'by  the  jury"  and  not  be  disposed  of  by  the  judge  as 
a  matter  of  law.^^    Or,  to  state  th,e  rule  in  other  language,  in  case 


tion.  The  fact,  however,  reijiains, 
that  if  the  defendant  left  the  public 
traveled  highway  and  came  upon  the 
sidewalk  where  people  were  congre- 
gated, and,  in  so  doing,  collided  with 
one  rightfully  upon  the  walk,  he  is 
prima  facie  guHty  of  negligence,  and 
is  liable  for  t^le  injury,  unless  his  act 
in  so  doing  is  excused  by  reasoh  of 
the  intervention  of  some  independent 
agency,  over  which  he  had  no  control, 
which  operating  upon  his  ifioyement, 
forced  him,  Tyithout  fault  on  his  part, 
into  the  position  as  hereinbefore  ex- 
plained." Brown  v.  Des  Moines  Steam 
Bottling  Works,  174  Iowa,  715,  156 
N.  W.  839.      ,  .    ■;" 

34.  Sections  429-431. 

35.  Alabama. —  Sqe  McCray  v. 
Sharpe,  188  Ala.  375,  66  So.  441; 
Morrison  y.  Clark,  196  Ala.  670,  73 
So.  305.    'i 

Ar7c(msoSi.-^Temple  v.  Walker,  187 
Ark.  279,  192  ;S.  ,W.  200. 

California. —  Stohlman  v.,  Martin, 
28  Cal.  App.  338,  152  Pac.  319.  See 
also  Slaughter  v.  Goldberg,  Bowen  & 
Co.,  26  Cal.  App.  318,  147  Pao.  90; 
Mathes  v.  Aggeler  &  Musser  Seed  Co. 
(Cal.),  178  Pac.  713. 

Gon/neeticjit:. — Irwin  v.  Judge,  81 
Conn.  492,  71  Atl.  572. 

Delawwre. — Grier  v.  Samuel,  4  Del. 
74,  85  Atl.  759. 


Georgia. — McGee  v.  Young,  133  Ga. 
606,  64  S.  E.  689. 

Illinois. — Frank  C.  Weber  Co.  v. 
Stevenson  Grocery  Co.,  194  III.  App. 
432. 

./mdiawi.—Cqi^df  J',  y.  Griffith,  61  Ind. 
App.   318,  111  N.  E.  816. 

/oM)(i.— Hjibb^rd  V.  Bartholpmew, 
153  Iowa,  5§,  140  N.  W.  13;  Herd- 
man  V.  Zwart,  167  Iowa,  500,  149  N. 
W-  631;  Gat-penter  v.  Ganjipbell  Auto- 
mobile Co.,  159  Iowa,  53,  14P  JST.  W. 
,225. 

Kansas. — Giles  v.  Ternes,  93  Kan. 
140,    143   Pac.  491.     ' 

Maine. — Palmer  v.  Barker,  11  Me. 
3'3«;  Neat  V.  Ren(i%Il,,  98  Me.  69,,  56 
Atl.  209,1  63  L.  R.  A.  668;  Brandon 
V.  Kellogg  (Me.),  105  Atl.  433. 

Massachxisetts. — •  Parker  v.  Adams, 
12  Mete.  416;  Spoflford  v.  Harlow,  3 
Allen,  176;  Steele  v.  Burkhardt,  ;104 
Mass.  59;  Perlsteiij  v.  American  Exp, 
Co.,  177  M^ss.  530,  59  N.  E.  194,  52 
L.  R.  A.  959. 

Michigan.rrr  Buxton  v.  Ainsworth, 
138  Mich.  532,  101  N.  W.  817,  818, 
11  Pet.  Leg.  N.  684,  5  Ann.  Cas.  177. 

Minnesota. — See  Day  v.  Duluth  St. 
R.  Co.,  121  Minn.  443,  141  >?.  W-  795. 

Jlfojito»Mi.— Savage  v,  Boyce,  53 
Mont.  470,  164  Pac.  887. 

Nebraska. — ^Rule  v.  Claar  Transfer 
&  Storage  Co.  (Neb.),  165  N.  W.  883. 
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of  a  collision  between  vehicles,  a  presumption  of  negligence  arises 
against  the  driver  who  was  on  the  wrong  side  of  the  road  at  the 


Hew  Ha/mpshire. — Brooks  v.  Hart, 
14  N.  H.  307;  Taylor  v.  Thomas,  77 
>i.  H.  410,  9S  Atl.  740. 

New  Jersey. — ^Kolankiewiz  v.  Burke 
(N/J.  L.),  103  Atl.  249. 

New  York. — -Burdick'V.  Worrall,  4 
Barb.  596. 

North  Carolina. — "  The  statute  in 
force  at  the  time  of  the  injury  com- 
plained of  .  .  .  required  the  de- 
fendant to  turn  to  the  right  when  he 
met  the  plaintiff's  intestate  on  the 
road,  and  if  he  failed  to  do  so  he  was 
guilty  of  a  breach  of  a  statutory  duty, 
which  is  negligence."  Goodrich  v. 
Matthews,  98  S.  E.  529. 

Oklahoma.— Tulan  Ice  Go.  v. 
Wilkes,  153  Pac.  1169. 

Rhode  Island. — Angell  v.  Lewis,  20 
K.  I.  391,  39  Atl.  521. 

Washingt07i. — Segerstroiu  v.  Law- 
rence, '64  Wash.  345,  116  P.ac.  876; 
Hartley  \.  Lasater,  96  VVasli.  407, 
165  Pac.  106;  Peterson  \.  Pallis,  173 
Pac.  1021.  See  also  Mickelson  v. 
Pisher,  81  Wash.  433,  142  Pac.  1160: 
Moy  Quon  v.  M.  Furuya  Co.,  81  Wash, 
526,  143  Pac.  99;  Hiseock  v.  Phinney, 
81  Wash.  117,  142  Pac.  461;  Sheffield 
V.  Union  Oil  Co.,  82  Wash.  386,  144 
Pac.  529;  Loyd  v.  Calhoun,  82  Wash. 
35,  143  Pac.  458;  Johnson  v.  Heit- 
man,  88  Wash.  595,  153  Pac.  331; 
Walters  v.  City  of  Seattle,  97  Wash. 
657,   167  Pac.   124. 

Canada. — Osborne  v.  Landis,  34  W. 
L.  R.  118. 

Evidence  of  negligence. —  In  Penn- 
sylvania, it  has  been  held  that  the 
violation  of  a  cjfcy  ordinance  requir- 
ing a  vehide  to  travel  on  the  right- 
21 


hand  side  of  the  street  could  be  con- 
sidered with  other  evidence,  but  tliat 
in  itself  it  was  not  suflicieut  evidence 
of  negligence  of  one  going  on  the 
other  side.  Foot  v.  American  Produce 
Co.,  195  Pa,.  St.  190,  45  Atl.  934^  49 
L.  K.  A.  764. 

Children. — The  effect  of  a  violation 
of  an  ordinance  is  the  same  in  the 
case  of  a,  child  as  in  the  case  of  an 
adult.  Kolankiewiz  v.  Burke  (N.  J.), 
103  Atl.  249. 

Instructions  as  to  assuming  risk 
from  violation. — In  a  case  in  Georgia, 
a  charge  was  held  proper,  which,  in 
part  was  "that  the  rule  of  the  road, 
as  established  by  the  laws  of  Georgia, 
requires  travelers  with  vehicles, 
whether  carts,  wagons,  automobiles, 
or  bicycles,  wlien  meeting,  to  eacli 
turn  to  the  right,  and  that  it  was  the 
duty  of  the  plaintiff'  to  know  and  ob- 
serve the  rule  of  tlie  road^  Persons 
using  tlie  public  streets,  as  conscious 
human  agents,  are  bound  to  exercise 
tlieir  faculties  of  seeing  and  hearing, 
and  are  further  bound  to  exercise  or- 
dinary care  to  avoid  the  consequences 
of  the  negligence  of  otliers  who  are 
using  the  public  streets,  by  either  re- 
maining away  or  getting  oiit  of  the 
way  of  probable  or  known  danger  af- 
ter they  discover  it,  if  in  the  exercise 
of  ordinary  care  and  prudence  they 
shoujd  discover  it.  If  a  person  volun- 
tarily assumes  a  risk  or  does  a  thing - 
in  a  dangerous  way  which  can  be 
safely  done,  he  assumes  the  risk ,  of 
what  he  does,  and  if  an  a,QBident  oc- 
curs ajid  injury  results  to  .him  i;i  con- 
sequence thereof,   he  cannot   recover; 
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time  of  the  collision.^"  As  the  violation  is  only  presumptive  evi- 
dence of  negligence,  the  guilty  party  is  given  an  opportunity  to 
rebut  the  presumption,^  and  he  may  rebut  the  presumption  by 


and  in  this  connection  I  charge  you 
that  if  you  find  from  the  evidence 
that  the  plaintiff's  injuries  were  occa- 
sioned, wholly  or  in  part,  by  his  vio- 
lation of  the  rule  of  the  road,  or  in 
his  voluntarily  assuming  a  risk  or  in 
doing  a  thing  in  a  dangerous  way 
which  he  could  have  done  in  another 
way  in  safety,  he  cannot  recover." 
MeGee  v.  Young,  133  Ga.  606,  64  S. 
E.  689. 

36.  California. — Slaughter  v.  Gold- 
berg, Bowen  &  Co.,  S6  Cal.  App.  318, 
]47  Pac.  90;  Harris  v.  Johnson,  174 
Cal.   55,   161   Pac.   1155. 

Delaware. —  Grier  v.  Samuel,  4 
Boyce    (Del.),   74,  85   Atl.   759. 

Kieorgia. — McGee  \ .  Young,  133  Ga. 
606,  64  S.  E.  689. 

Iowa. —  Herdman  v.  Zwart,  167 
Iowa,  500,  149  N.  W.  631.  See  also 
Baker  v.  Zimmerman,  161  N.  W.  479. 

Massachusetts. — Perlstein  v.  Ameri- 
can Exp.  Co.,  177  Mass.  530,  59  N.  E. 
194,  53  L.  R.  A.  959. 

Michigan.— Damels  v.  Clegg,  38 
Mich.  33;  Buxton  v.  Ainsworth.  138 
Mich.  533,  101  >J.  W.  817,  11  Det. 
Leg.  N.  684,  5  Ann.  Cas.  177. 

Missouri. — Columbia  Taxicab  Co.  v. 
Roemmiofi  (Mo.  App.),  208  S.  W.  859. 

Montana. —  Savage  v.  Boyce,  53 
Mont.  470,  164  Pac.  887. 

New  Hampshire. — Brooks  v.  Hart, 
14  N.  H.  307. 

New  York. — Clarke  v.  Woop,  159 
App.  Div  437,  144  N.  Y.  Suppl.  595, 
^holding  that  a  boy  riding  a  bicycle 
on  the  wrong  side  of  the  road  was 
not  free  from  (Contributory  negligence 


where  tnere  was  notljing  to  obstruct 
his  view  of  an  approaching  automo- 
bile or  to  prevent  him  from  obeying 
the  law  of  the  road. 

Pennsylvania. —  Presser  v.  Dough- 
erty, 339  Pa.  313,  86  Atl.  854,  hold- 
ing, in  the  case  of  a  bicyclist  who 
\\'as  injured  while  riding  upon  the 
wrong  side  of  the  street,  a  non-suit 
was  properly  gi'anted  where  it  did 
not  appear  that  the  automobile  was 
being  driven  at  a  dangerous  or  care- 
less rate  of  speed. 

Rhode  Island. — Angell  v.  Lewis,  20 
1{.  I.   391,   39  Atl.   531. 

Utah. — Stanton  v.  Western  Maca- 
roni Mfg.  Co.,  174  Pac.  821. 

Ordinances  not  pleaded. — In  an  ac- 
tion for  negligence  consisting  of  feck- 
less and  careless  driving  in  a  public 
street,  municipal  ordinances  regulat- 
ing the  speed  of  vehicles  and  the  man- 
ner of  turning  from  one  street  into 
another  and  proof  of  their  violation, 
although  not  pleaded,  are  admissible 
not  as  conclusive  evidence  of  negli- 
gence but  as  some  evidence  thereof- 
Meyers  v.  Barrett,  167  N.  Y.  App. 
Div.  170,  153  N.  Y.  Suppl.  931. 

Negligence  is  indicated  by  the  fact 
that  a  person  was  driving  an  auto- 
mobile upon  the  wrong  side  of  the 
road.  Bourne  v.  Whitman,  309  Mass. 
155,  95  N.  E.  404,  35  L.  R.  A.  (N. 
S.)    701. 

37.  Foster  v.  Curtis,  213  Mass.  79, 
99  N.  E.  961,  Ann.  Cas.  1913  E. 
1116;  Buxton  v.  Ainsworth,  138 
Mich.  532.  101  N.  W.  8I7,  818,  11 
Det,  Leg.  N.  684,  5  Ann..  Cas.  146. 
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showing  some  good  excuse,  for  traveling  in  violation  of  the  law  of 
the  road.'*  But,  if  no  excuse  is  presented  for  the  apparent  viola- 
tion, the  evidence  of  wrongful  conduct  is  sufficient  for  _a  finding 
of  negligence.  lii  fact,  the  court  may  in  some  cases  dispose  of  the 
question  as  a  matter  of  law. 

See.  268.  Effect  of  violation  of  law  of  road  —  impositioA 
of  higher  degree  of  care. 

When  the  driver  of  a  vehicle  is  not  taking  the  course  prescribed 
by  the  law  of  the  road,  the  danger  of  injury  to  others  is  thereby 
increased.  Other  travelers  assume  that  the  driver  of  f,  motor  ve- 
hicle will  obey  the  law  of  the  road,  and  they  may  rely  on  such  as- 
sumption, until  a  contrary  intention  is  indicated.*'  Under  the 
general  rule  that  the  degree  of  care  to  be  exercised  is  commensurate 
with  the  dangprs  to  be  anticipated,*"  it  may  be  said  that  one  travel- 
ing on  the  wrong  side  of  the  j-pad  is  required  to  exercise  a  higheir 
degree  of  care  than  if  he  were  following  the  proper  course.*^ 

Sec.  269.  Effect  of  violation  of  law  of  road -^  proximate 
cause. 

The  doctrine  of  proximate  cause  runs  through  the  entire  law  of 
negligence  and  applies  whether  the  wrongfu!  act  in  question  con- 

38.  Cook  V.  Miller   (Cal.),  166  Pac.  And  see  section  aSO. 

316.    .and  see  sections  270-374.  Where  a  chaufieur  in  leaving  a  ga- 

39.  See  sections  352,  409,  473,  512.  rage  is  comptilled,  in  order  to  proceed 

40.  Section  278.  in  the  direction  he  desires  to  go,  to 

41.  New  York  Transp,  Co.  v.  Gar-  cross  on  the  wrong  side  of  the  street, 
side,  157  Fed.  Sai,  85  C.  0.  A.  285;  nnd  there  is  an  obstruction  to  his 
Fahrney  v.  O'Donnell,  107  111.  App.  view  of  vehicles  on  snch  side,  it  is 
608;  Columbia  Taxicab  Co,  v.  Roem-  his  duty  to  proceed  with  care  to  the 
mich  (Mo.  App.),  308  f?.  ^.  85«;  point  where  he  can  see  beyond  the 
Angell  V.  Lewis,  20  E.  I.  391.  39  Atl.  obstruction  and  learn  whether  it  is 
531;  Moy  Quon  v.  M.  Furuya  Co.,  80  safe  for  him  to  proceed.  Mason-Sea- 
Wash.  526,  143  Pac.  99;  Pleickwcll  man  Transp.  Co.  v.  Wineburgh.  130 
V.   Wilson,    5  Carr.   &   Payne    (Eng.)  N.  Y.  Suppl.  178. 

103;   Osborne  v.  Landis,  34  W.  L.  E. 
(Canada)    118. 
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sisted  of  the  violation  of  a.  law  of  the  road  founded  on  custom,  or 
of  the  infringment  of  a  municipal  ordinance  or  statute  regulating 
the  use  of  the  highways.  That  is,  in  the  case  of  a  violation  of  the 
law  of  the  road  by  a  traveler,  he  is  not  liable  for  injuries  sustained 
by  another  traveler,  unless  the  injuries  are  such  as  proximately 
result  from  the  violation.^^  And,  when,  the  defendant  sets  up  tbe 
violation  of  the  law  of  the  road  by  the  plaintiff  as  a  matter  of  con- 
tributory negligence,  to  constitute  a  bar  to  the  plaintiff's  action,  it 
must  appear  that  the  violation  was  a  contributing  cause  of  the  in- 
jury siistained  by  the  plaintiff.*^  Contributory  negligence  is  a  de- 
fepse  to  an  action  based  on  a  violation  of  traffic  regula-tions.''* 

Sec.  270.  Excuse  for  violation  of  law  of  road  —  in  general 

The  violation  of  the  law  of  the  road  is  not  conclusive  on  the 
question  of  the  violator's  negligence;  it  is  only  prima  facie  evi- 
dence of  his  negligence,*"  and  he  is  permitted  to  show  circumstances 
excusing  his  conduct  and  rebutting  tbe  presumption  of  negligence.*' 
He  may  show  the  surrounding  circumstances  indicating  a  neces- 
' ' '   •    '    '  '    ».     . 

42.  Morrison     v.     Clark,     196     Ala.  vison   v.    Claxk-,   196   Ala.   670,   72   So. 

670,  72  So.  305;  Needy  v.  Littlejolm.  305. 

137  Iowa,  704,  115  N.  VV.  483;  Herd-  Liability  far  turning   out.— Under 

man  v.  Zwart,  167  Iowa,  500,  149  N.  the  provi-sion  of  the  Iowa  statute,  re- 

W.    631;    Buxton    v.    Ainsworth,    138  quiring  a  person  in  a  vehicle  to  give 

Mleh.  '532,   101   N.   W.    817,   11   Det.  to    another    vehicle    one-haif    of    the 

I^eg.  N.  684,  5  Ann.  Cag.  146;  Horo-  road  on  meeting,  liability  on  failing 

witz   V.    Gottwalt    (N.   J.),    102   At!.  to  do  so  arises  only  when  such   fail- 

9,30;  Peterson  v,  Pallis   (Wash.),  173  ure    is    the    proximate    cause    of    re- 

Pac.  1081.     "  But  the  driver  of  a  ve-  suiting  injury.     Needy  v.  Littlejohn, 

hide  proceeding  on  the  'wrong  side'  13.7  Iowa,  704,  115  N.  W.  483.. 

of  the  liigliway  is  not  liable  for   in-  43.  Feehan  v.  filter.  89  Conn.  697. 

jury  sustained  by  another  in  collision  96  Atl.  159. 

witli  his  cpnveyance,  unless  the  neg-  44.  Weihe    v,    Rathjen    Mercantile 

ligent   act  of   driving   on   the   wrong  Co.,  34  Cal.  App.  302,  167  Pac.  287. 

side  was  the  proximate  cause  of  the  And  aee  section  301. 

injury.      There   must  be   causal   con-  45.  Section  267. 

nection     between     the     unlawful     or  46.  Alahatna. — Morrison    v.    Clark, 

wrongful   act   of  driving  on  the   left  196  Ala.  670,  7?  So.  305. 

side,  and  the  resulting  injury."    Mor-  California. — Langford  v.  San  Diego 
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sity  for  turning  to  the  left  side  of  the  highway.*'    A  deviation  fr'Oin 
the  rule  is  sometimes  netessary  in  the  crowded  streets  of  a  metro- 


Elec.  Hy.  Co.,  174  Cal.  739,  164  Pac, 
,398,:  Stohlman  v.  Martin,  38  Cal. 
App.  33S,  152  Pac.  319.  "But  it  is 
not  to  be  understood  that  wc  intend 
to  hold  that  the  fact  that  the  driver 
of  It  motor  vehicle  may  violate  the 
statute  by  driving  on  the  wrong  side 
of  the  road  or  street  is  itself  neces- 
sarih'  an  act  of  negligence  ift  all 
cases.  He  might  for  a  sufBcient  rea- 
son be  compelled  to  drive  on  the  left 
of  the  center  of  the  road  or  street, 
and  do  so  in  such  manner  as  to  leave 
to  approaching  vehicles,  pedestrians, 
or  animals  ample  opportunity  to  pass 
with  perfect  safety  to  themselves,  in 
which  case,  if  damage  occurred  by 
collision  with  his  vehicle,  the  question 
as  to  whose  negligence  was  directly 
responsible  therefor  would  depend  for 
its  solution  upon  the  other  circum- 
stances attending  the  accident.  In 
brief,  and  in  other  words,  the  fact 
that  he  was  driving  over  the  highway 
on  the  left  of  the  center  of  the  road- 
way  might,  where  injury  to  another 
had  resulted  therefrom,  constitute 
prima  facie  evidence  of  iiegligence, 
but  it  would  amount  to  no  more  than 
that,  and  its  evidentiary  effect  might 
properly  be  overcome  or  dispelled  by 
other  evidence.''  Stohlman  v.  Martin, 
28  Cal.  App.  338,  153  Pac.  319. 

hidiana. — Conder  v.  Griffith,  61 
Ind.  App.  318,  111  K  E.  816;  Borg 
v.  Larson,  111  N.  E.  201.  "  It  may 
be  said  that  facts  which  will  excuse 
such  technical  violation  must  result 
from  causes  or  things  beyond  the  con- 
trol of  the  person  chai'ged  with  the 
violation.  In  such  iiistances  there- 
may  or  may  not  be  actionable  negli- 


jjenee,  and  it  is  a  question  of  fact,  to 
be  determined  by  the  cou;rt  or  jury 
trying  the  case,  from  all  the  facts 
and  circumstances  shown  by  the  evi- 
dence: First,  whether  there  was  a 
sufficient  and  reasonable  excuse  for 
such  violation;  and,  second,  whether 
in  doing  or  omitting  the  act  com- 
plained of  the  defiendant  was,  in  fact, 
guilty  of  actionable  negligence."  Con- 
dor V.  Griffith,  61  Ind., App.  218,  111 

K  E.  ^16: 

loWa. — Riepe  v.  Elting,  89  Iowa, 
83,  56  N.  W.  285,  36  L.  E.  A.  769; 
Carpenter  v.  Campbell  Automobile 
Co.,  159  Iowa,  53,  140  N.  W.  225; 
Herdman  v.  Zwart,  167  lowja,  500, 
149  N.  W.  631;  Giese  v.  Kimball,  169 
N.  W.  639.        ' 

Massachusetts. —  Foster  v.  Curtis, 
313  Mass.  79,  99  N.  E.  961.  Ann.  Cas. 
1913  E.  1116. 

Hichigan. — Eberle  Brewing  Co.  v. 
Briscoe  Motor  Co.,  94  Mich.  140,  160 
N.  W.  440. 

New  Jersey. —  Winch  v.  Johnson, 
104  Atl.  81. 

New  ror/c— Clark  v.  Wopp,  159 
App.  Div.  437,  144  N.  Y.  Suppl,  595. 

Oklahoma. —  Tulsa  Ice  Co.  v. 
Wilkes,  153  Pac.  1169. 

Pennsylvania. — Wright  v.  Mitchell, 
253  Pa.  St.  325,  97  Atl.  478. 

Washiivgton. — Hartley  v.  Lasater, 
'9i6  Wash.  407,  165  Pac.  106. 

TPtsco«si«.-^M'ahar  v.  Lochen.  166 
Wis.   152,  164  K.  W.  847. 

Bngiand. — Turley  v.  Thomas,  8  C. 
&  P.  103. 

Injured  party  on  wrong  side  of 
road  — Under  the  Rhode  Jslamd  Gen- 
eral Laws  1896.  chapter^  74,  51,  pro- 
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polis.^*  And,  in  order  to  allow  street  railway  passengers  to  alight, 
it  is  said  that  the  driver  of  a  motor  vehicle  may  use  the  left  side 
of  a  street.*^  But  the  fact  that,  on  account  of  the  darkness,  the 
driver  was  unable  to  see  the  vehicle  he  was  approaching  does  not 
excuse  his  conduct  in  driving  on  the  wrong  side ;  on  the  contrary, 
the  darkness  is  a  circumstance  in  aggravation,  rather  than  in  miti- 
gation, of  an  omission  to  use  the  proper  side  of  the  highway.^"  If 
for  any  reason  one  travels  on  the  wrong  side  of  the  highway,  he 
should  exercise  a  higher  degi-ee  of  care  than  if,  he  were  traveling 
in  accordance  with  the  law  of  the  road.^^ 

Sec.  271.  Excuse  for  violation  of  law  of  road  —  avoiding 
obstacle  in  road. 

If  an  obstruction  exists  on  the  right-hand  side  of  a  highway, 
the  driver  of  a  motor  vehicle  may  be  justified  in  passing  to  the 
dther  side  and  in  driving  along  that  side  until  he  is  past  that  ob- 
stacle.^^  Under  such  circujiistances  he  has  a  right  to  be  on  the 
left  side  temporarily ;  and,  if  he  exercises  the  proper  degree  of  care 
while  there,  he  is  not  liable  for  injuries  arising  from  a  collision 
with  another  traveler.^'  But,  if  the  obstruction  is  merely  tem- 
porary, it  may  be  the  duty  of  the  driver  to  wait  for  its  removal 

I 

viding  that  a  person  traveling  with  48.  Wayde  v.   Carr,   2  Do>v.  &  Ry. 

a,  vehicle  on  a  highway  shall  season-  (Eng. )   355. 

ably  turn  to  the  right  of  the  center  49.  Banhofer   v.   Crawford,  16   Cal. 

of  the  traveled  road  on  meeting  any  App.  676,  117  Pac.  931.    •' 

other   person   so   traveling,   a   person  50.  Stohlman    \ .    Martin,    38    Cal. 

injured    by    collision    with    a    vehicle  .\pp.  338,  152  Pac.  319. 

while  riding  a  bicycle  on  the  left  side  51.  Section  268. 

of  the  road  must  show  a  sufficient  ex-  52.  Strouse  v.  Whittlesey,  41  Conn. 

cuse  for  being  there,  to  attribute  neg-  559  •,   Conder  v.  Griffith,  61  Ind.  App. 

ligence  to  the  driver  of  the  vehicle.  318.    Ill   N.    E.    816:    Clark   v.   Van 

Puick   V.    Thurston,  '  25   R.   I.    36,   54  Vl6ck,  135  Iowa,  194,  112  N.  W.  648 ; 

Atl.  600.  Wright  v.  Mitchell,  252  Pa.  St.  385, 

47.  Stohlman    v.    Martin,    38    Cal.  97  Ati.  478. 

App.  338,  153  Pac.  319;  Carpenter  v.  53.  Clark  v.  Van  Vleok,   135  Iowa, 

Campbell  Automobile   Co.,   159   Iowa,  194,  113  X.  W.  648. 

52,  140  N.  W.  225;  Lee  v.  Pbley,>  113    ■  ' 
La.  663,  37  So.  594. 


Law  of  the  Eoad.,  327 

and  not  to  pass  upon  the  wrong  side  of  the  highway,  for  the  cir- 
cumstances that  it  is  inconvenient  to  obey  the  law  of  the  road 
does  not  warrant  a  violation.^''  For  example,  one  intending  to  turn 
into  a  cross  street  should  not  attempt  to  go  on  the  left  side  of  the 
street,  merely  because  the  proper  course  was  obstructed  by  street 
cars  and  persons  standing  around  them.^^  When  the  road  is  im- 
passable, one  may  properly  drive  upon  the  street  car  tracks;  in 
fact,  he  may  sometime  exercise  this  privilege  when  another  course 
■could  be  taken  without  serious  difficulty.^" 

Sec.  272.  Excuse  for  violation  of  law  of  road  —  turning  to 
avoid  negligent  driving  of  another. 

The  driver  of  a  vehicle  may  be  justified  in  leaving  the  right-hand 
side  of  the  road  when  he  is  in  danger  of  a  collision  with  another 
vehicle  which  is  violating  the  law  of  the  road.^'  A  better  practice 
is  such  a  case,  however,  would  be  for  the  driver  to  obviate  the 
-danger  by  stopping  the  machine,  for  it  may  happen  that  the  offend- 
ing vehicle  will  attempt  to  reach  the  proper  side  of  the  road  at  the 
same  time,  and  consequently  at  the  time  of  the  collision,  the  driver 
would  be  on  the  wrong  side  of  the  highway  and  the  offending  ma- 
chine would  be  on  the  right  side.^  When  a  defendant  claims  that 
he  went  to  the  left  side  of  the  road  to  avoid  a  threatened  collision 

54.  City  of  Oshkosh  V.  Campbell,  Lloyd  y.  Calhoun.  78  Wash.  438,  139 
151  Wis.  567,  139  N.  W.  316.  Pac.  '33,1.     See  also  Lloyd  v.  Calhoun, 

55.  City    of   Oshkosh    v.    Campbell,       82  Wash.  35,  143  Pae.  458. 

151  Wis.  567,  139  N.  W.  316.  58.  "  We  can  conceive  of  no  condi- 

56.  Langford  v.  San  Diego  Elec.  tion  that  would  justify  a  driver  of  a 
Hy'.  Co.,  174  Cal.  739,  164  Pac.  398;  motor  vehicle  when  meeting  any  other 
and  see  sections  600-602.  vehicle,  motor  or  otherwise,  in  turn- 

57.  Temple  v.  Walker,  127  Ark.  ing  across  the  path  of  the  approach- 
279,  192  S.  W.  200;  Aberle  Brewing  ing  vehicle  if  that  vehicle  is  ap- 
Co.  v.  Briscoe  Motor  Co.,  194  Mich.  preaching  on  its  proper  side.  If  in 
140,  160  N.  W.  440;  Bragdon  v.  Kei-  such  circumstances  it  should  be  im- 
logg    (Me.),   105  Atl.  433;    Clarke  v.  practicable  to  turn  to  the  right,  then 

'Woop,  159  App.  Div.  (N.  Y.)'  437,  it  is  his  plain  duty  to'  stop'."  Ed- 
144  N.  Y.  Suppl.  595;  Cooke  v.  wards  v.  Yarbrough  (Mo.  App.),  201 
Jerome,  172  N.  C.  626,  90  ,S.  E.   767;       S.  W.  973. 
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with  plaintiff  who,  he  says,  was  traveling  along  the  ifrrang  side, 
it  is  difficult  to  fix  the  blame  for  tlie  accident,  afld  the  questions  of 
negligence  and  contributory  negligence  are  generally  for  the  jury.^* 
It  is  held  that  where  the  primary  cause  of  the  collision  was  the 
violation  of  the  law  of  the  road  by  the  defendant  running  on  the 
wrong  side  thereof,  he  cannot  evade  the  consequences  of  his  viola- 
tion by  setting  up  that  the  plaintiff,  who  was  originally  on  the 
proper  side,  swerved  in  the  emergency  to  the  wrong  side  in  an  at- 
tempt to  avoid  the  collision.®" 

Sec.  273.  Excuse  for  violation  of  law  of  road  —  insufficient 
time  to  obey  rule. 

When  one  is  driving  along  a  highway  in  a  proper  manner  as 
another  vehicle  suddenly  approaches,  he  may  be  excused  from  a 
failure  to  turn  to  the  right  and  to  avoid  a  collision,  on  theory,  that, 
with  an  exercise  of  due  diligence,  he  did  not  have  sufficient  time  to 
turn  out  far  enough  to  avoid  the  other  vehicle.  The  mere  fact  that 
one  is  pursuing  a  proper  course  along  the  highway  does  pot  permit 
him  to  i-un  down  everything  in  his  path,  and  such  a  person  may  he 
liable  for  his  conduct,  as  the  jury  may  conclude  that  the  injured 
person  did  not  have  sufficient  time  to  turn  aside  and  permit  a 
passage.*^  Thus,  it  may  happen  that,  when  a  rapidly  moving  ma- 
chine comes  up  behind  a  slower  cohveyance,  the  driver  of  such  con- 
veyance may  be  free  from  fault  though  he  did  not  turn  toward  the 
right  so  as  to  permit  the  faster  vehicle  to  pass.  His  failure  to  obey 
the  law  of  the  road  in  that  respect  would  be  excused  if  the  driver 
of  the  rear  vehicle  did  not  afford  him  reasonable  time  in  which  to 
make  the  turn.®^ 

59.  Cooke  v,   Jerome.   172   N.   Car.  61.  Hoover     v.    Reichatd,     63     Pa. 
636,  90  S.  E.  767.                          ^  Super.  Ct.  517. 

60.  Btagdon  v.  Kellogg   (Me.),  105  62.  Pens  v.  Kreitzer.  98  Kans.  759, 
Atl.  433;  Bain  v.  Fuller,  29  D.  h.  R.  160  Pae.  200. 

(Canada)   113. 
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Sec.  274.  Excuse  for  violation  of  law  of  road  —  skidding 
to  wrong  side  of  road. 

The  failure  of  the  driver  of  a  motor  vehicle  to  keep  to  the  right 
side  of  the  highway  is  excused  where,  without  fault  on  his  part, 
the  machine  skids  across  the  center  line  of  the  road-*"' 

Sec.  275.  Negligence  in  adhering  to  law  of  road. 

The  fundamental  duty  of  the  driver  of  a  motor  vehicle  is  to  exer- 
cise reasonable  care  under  all  circumstances.  If  under  the  circum- 
stances of  a  particular  ease,  an  ordinarily  careful '  driver  would 
deviate  from  the  law  of  the.  road,  the  jury  may  find  that  an  ad- 
herence to  the  rule  would  constitute  negligence.^  One  cannot  get 
hia  machine  on  the  right-hand  side  of  the  road  and  then  proceed 
regardless  of  other  travelers  and  rely  on  the  law  of  the  road  as  de- 
fense to  injuries  thereby  occasioned  to  others.*^ 

63.  Chase  v.  Tingdale  Bros.,  127  to  be  followed  under  all  circum- 
Minn.  401,  149  N.  W.  654.  stances.     Cifcumstances  may  confront 

64.  See  the  following  eases:  Allen  a  person,  and  often  do,  when  due  care 
V.  Mackey,  1  Sprague  (U.  S. )  319;  would  require  him  to  avoid  or  re- 
Herdman  v.  Zwart,  167  Iowa,  500,  149  linquish  the  side  of  the  street  to 
'N.  W.  631;  Johnson  v.  Small,  5  B.  which  lie  was  otherwise  entitled.  In 
Mon.  (Ky.)  35;  Smitli  v.  Gardner,  11  such  case,  he  would  be  required  to 
Gray  (Mass.)  418;  Clarke  v.  Woop,  exercise  such  due  care,  and,  if  he 
159  N.  Y.  App.  Div.  437,  144  N.  Y.  failed  to  do  so,  he  would  be  liable  for 
Suppl.  595;  Ellison  v.  Atlantic  Ee-  negligence,  even  though  he  had 
fining  Co.,  62  Pa.  Super.  Ct.  370;  planted  himself  on  the  side  of  the 
CKMalley  v.  Dorn,  7  Wis.  336;  Turley  street  to  which  he  wouid  ordinarily 
V.  Thomas.  8  C.  &,'  P.  (Eng. )  103;  be  entitled.  In  all  cases,  th^erefore, 
The  Commerce,  3  W.  Rob.  (Eng.)  the  ultimate  question  is:  What  was 
395.  required   by   due   care,   under   all   the 

65.  Hoover    v.     Reiehard,     63     Pa.  eiicurastances    confronting    the    actor 
Super.  Ct.  517.     "Neither  the  ordin-  at    the    time?"      Herdman    v.    Zwart, 
ance  nor  the  statute  purports  to  lay  167  Iowa,  500,  149  Js.  W.  631. 
down  a  hard  and  fast  rule  of  the  road, 
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CHAPTER  XV. 

NEGLIGENCE   IN   OPERATION  OF   MOTOR  VEHICLES,   IS    GENERAL. 

Section  276.  Analogy  to  law  governing  horse-drawn  vehicles. 

277.  Degree  of  care  required  of  automobilists  —  in  general. 

278.  Degree  of  care  required  of  automobilists  —  commensurate  witli 

dangers. 
IJID.  Degree  of  care  required  of  automobilists  —  higher  care  at  street 
crossings. 

280.  Jlegree   of   care   required   of   automobilists  —  higher   care   when 

driving  on  wrong  side  of  highway. 

281.  Degree  of  care  required  of  automobilists  —  liiglier  care  imposed 

by  statute. 
3S2.  Degree  of  care  required  of  automobilists  —  care  by  common  car- 
riers. 

283.  Driver  of  auto  not  an   insurer  against  accidents. 

284.  Unavoidable  accident  —  in  general. 

385.  Unavoidable  accident  —  conduct  of  driver  in  emergency. 
a86.  Unavoidable  accident — avoidance  of  dangerous  situation. 

287.  Unavoidable  accident  —  precedent  negligence  may  bar  claim  of 

unavoidable  accident. 

288.  Unavoidable  accident  —  moving  automobile  under  directions  of 

police  officer. 

289.  Proximate  cause  —  in   general. 

290.  Proximate  cause  —  concurring  negligence  of  third  party. 

291.  Proximate  cause —  intervening  agency. 

292.  Competency  of  driver  of  motor  vehicle  —  in  general. 

293.  Competency  of  driver  of  motor  vehicle  —  presumption  as  to  skill 

of  driver. 

294.  Competency  of  driver  of  motor  vehicle  —  physical  condition  of 
I  driver. 

295.  Competency  of  driver  of  motor  vehicle  —  permitting  immature 

child  to  drive  car. 

296.  Competency  of  driver  of  motor  vehicle  —  opinion  of  witness  as 

to  competency  of  driver. 

297.  Effect  of  violation  of  statute  or  municipal  ordinance  —  in  gen- 

eral. 
2'98.  Effect  of  violation  of  statute  or  municipal  ordinance  —  violation 

as  contributory  negligence. 
299.  Effect  of  violation  of  statute  or  municipal  ordinance  —  who  may 

invoke  violation. 
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300.  Effect  of  violation  of  statute   or  municipal  ordinance  —  proxi- 

mate cause  of  injury. 

301.  Effect  Oif  violation  of  statute  or  municipal  ordinance  —  contribu- 

tory negligence  of  itijured  as  a  defense. 
303.  Effect  of  violation  of  statute  or  municipal  ordinance  —  necessity 
of  pleading  ordinance. 

303.  Speed  of  machine  —  in  general- 

304.  Speed  of  machine  —  proximate  cause. 

305.  Sipeed  of  machine  —  unreasonable  speed  prohibited. 

306.  Speed  of  machine  —  statute   or   ordinance   regulating  speed. 

307.  Speed  of  machine  —  speed  at  night. 

308.  Speed  of  machine  —  at  turns. 

309.  Speed  of  machine  —  density   of  traffic. 

310.  Speed  of  machine  —  passing  street  cars. 

311.  Speed  of  machine  —  street  intersections.  ' 

312.  Speed  of  machine  —  at  railroad  or   street  railway  crossings. 

313.  Speed  of  machine  —  approaching  embankment  or  descent. 

314.  Speed  of  machine  —  over  bridges. 

315.  Speed  of  machine  —  past  children  in   street. 

316.  Speed  of  machine  —  frightening  horses. 

317.  Speed  of  machine  —  regulation       prohibiting       "unreasonable" 


318.  Speed  of  machine  — fire  apparatus,  and  police  patrols. 

319.  Speed  of  machine  —  military   vehicle. 

320.  Speed  of  machine  —  violation    of   speed   regulation    as   evidence 

of  negligence.  ' 

321.  Speed  of  machine  —  violation  of  speed  regulation  as  negligence 

per  se.  • 

322.  Speed  of  machine  —  excessive  speed  as  prima  facie  evidence  of 

negligence. 

323.  Speed  of  machine  —  excuse  for  violation  of  speed  regulation. 

324.  Speed  of  machine  —  negligent  though  not  exceeding  speed  limit. 

325.  Speed  of  machine  —  province  of  jury. 

326.  Control. 

327.  Duty  to  stop. 

328.  Negligence  in   stopping. 

329.  Warning  of  approach  —  in  general. 

330.  Warning-  of  approach  —  statutes  or  ordinances. 

331.  Warning  of  approach  —  sufficiency  of  warning. 

332.  Lookout  — in   general. 

333.  Lookout  —  toward  the  rear. 

334.  Lookout  —  toward  the  side. 

335.  Lookout  —  intensiveness  of  looking. 

336.  Lookout  —  charged  with  notice  of  what  should  have  been  seen. 
337.'  Noise. 
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338.  Skidding. 

339.  Condition  of  vehicle. 

340.  Leaving  car  in  street  unattended  —  in  general. 

341.  Leaving  car  in  street  unattended  —  at,  night. 

343.  Leayiag  car  in  street  unattended  —  vehicle  started  by  act  of 
third  person. 

343.  Leaving  car  in  street  unattended  —  statute  or  ordinances. 

344.  Lights  on  machine  ^r- statutory  requirements. 

345.  Lights  on  machine  —  probative  fprce  of  violation. 

346.  Lights  on  machine  —  suflijeiency  of  lights. 

347.  Lights  on  machine  —  proximate  cause" 

348.  Lights  on  machine  —  aniwial-drawn  vehicles. 

349.  Towing  disabled  vehicle. 

350.  Sufficiency  of  compliance  witli  statute. 

351.  Contributory  negligence  of  injured  person. 

352.  Assumption  that  other  travelers  will  exercise  due  care. 

353.  Conflict  of  laws. 

354.  Joinder  of  causes  of  action  for  injuries  to.  two  persons. 

355.  Damages, —  in  general. 

356.  Damages  —  mental  anguish. 
337.  Damages  —  punitive  damages. 

358.  Damages — -increased  damages. 

359.  Function  of  jury. 

360.  Traction   engines. 

Sec.  276.  Analogy  to  law  governing' horse-drawn  vehicles. 

The  general  rules  governing  the  movement  of  automobiles,  ex- 
cept as  modified  by  statute,  are  said  to  be  the  same  as  those  which, 
as  a  result  of  long  , usage,  have  been  formi;ilated  for  the  govern- 
ment of  simple  vehicles  such  as  wagons.^  This  is  true  to  the  ex- 
tent that  it  is  the  duty  to  exercise  reasonable  care  under  the  cir- 
stances  to  avoid  injury  to  other  travelers.^  The  same  rule  can  be 
stated  with  reference  to  the  care  to  be  observed  by  the  drivers  of 
horses  or  wagons.  The  circumstance  that  new  elements  of  locomo- 
tion such  as  electricity,  steam,^  etc.,  have  beeii  adde(l  to  vehicles 
using  the  public  highways,  has  not  wrought  any  legal  change  in 
the  general  principles  of  the  law  of  the  use  of  highways.'    But 

1.  Bona  -1.  S.  R.  Thomas  Auto  Co.  2.  Section  377. 

(Ark.);  808  S.  W.  306.  3.  Hood   &   Wheeler   Furniture   Co. 
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"  ordinary  "  or  "  reasonable  "  care,  when  analyzed,  imports  tkat ' 
degree  of  care  which  an  ordinarily  prudent  man  would  exercise 
under  the  circumstances,  and  is  commensurate  with  the  danger  of 
the  situation.*  "  Commensurate  "  care  under  some  circumstances 
implies  more  caution  than  under  other  eircVimStances.  In  detei*- 
mining  whether  the  driver  of  an  automobile  has  exercised  proper 
care,  the  size  and  speed  of  the  machine,  its  capability  of  frighten- 
ing horses  or  causing  other  injuries,  are  to  be  considered.  Con- 
sidering the  question  from  this  point  of  view,  it  is  clear  that  greater 
precautions  and  diligence  are  required  of  an  automobile  than  is  to 
be  expected  from  the  driver  of  a  horse  drawn  conveyance.^ 

Sec.  277.  Degree  of  care  required  of  automobilists  —  in 
general. 

An  automobilist  is  required  to  exercise  "  reasonable  "  or  "  or- 
dinary "  care  to  avoid  injury  to  other  persons  lawfully  using  the 
highway.^     This  means  the  care  which  an  ordinarily  prudent  au- 

V.    Royal    (Ala.   Ap.p.),    76    So.    965;  'An  automobile  is,  not  an  inherently 

Pool  V.  Brown,  89  N.  J.  Law.  314,  98  dangerous  vehicle,  but  in  the  hands  of 

Atl.  262.  ii    reckless    operator — and    there    are 

4.  Section  278.  liirny    of    them— <it    becomes    exceed- 

5.  White  V.  Rukes  (Okla. ).  155  iiigly  dangerous;  and  so,  for  the  pro- 
Pae.  1184.  "  Because,  of  the  appear-  teotion  and  safety  of  pedestrians,  as 
ance  and  attributes  of  a  motor  driven  weil  as  otlier  persons  using  and  hav- 
vehicle  there  is  manifest  difference  in  ing  the  right  to  use  the, streets  and 
the  situation  presented  when  •  one  highways,,  in  ordinary  vehicles,  it  is 
meets  or  passes  a  team  and  when  two  necessary  that  a  higher  degree  of  care 
teams .  meet  or  pass.  The  prudence  .should  be  exacted  from  those  using 
demanded  of  the  automobile  driver  is  motor  vehiclees  than  from  persons 
by  no  means  the  same  as  if  he,  too,  using  vehicles,  propelled  by  torses, 
were  driving  a  team.  He  must  or-  Weidner  v.  Otter,  171  Ky.  167  ,183 
dor  -his   conduct   in   the   light   of   the  S.  AV.  335. 

conditions  created  by  the  presence  and  6.  United  States. — Lane  v.  Sargent 

operation  of  his  peculiar  kind  of  con-  217  Fed.  237.     See  also  Taxieab  Co. 

v'eyance,    and    in   doing   so   must   ob-  >-.  Parks,  202  Fed.  909,  131  C.  C.  A. 

serve   every   precaution    which   would  267 

occur   to   a   reasonably   prudent   man  Alabama. — Dozier    v.    Woods.     190 

occupying    his   place."     Arrington   v.  Ala.    279,    67   So.   283;    White   Swan 

Horner,  88  Kans.  917,,  129  Pac.  1159.  Laundry  Co.  v.  Wehrhan,  79  So.  479 ; 
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tomobilist  would  exercise  under 
ing  the  nature  of  the  machine, 


the  same  circumstances,  eonsider- 
the  condition  of  the  highway,  ti^e 


Hood    &    Wheeler    Furniture    To.    v. 
Royal   (Ala.  App.),  76  So.  960. 

Arkansas. — Minor  v.  Mapes,  lt)3 
Ark.  351,  144  S.  W.  219;  Russ  v. 
Strickland,  197  S.  W.  709;  Texas 
Motor  Co.  V.  Buffington,  203  S.  \\. 
1013;  Carter  v.  Brown,  306  S.  \V.  71 

California. —  Bidwell  \'.  Los  An- 
geles, *te.,  Ry.  Co.,  169  Cal.  780,  t*S 
Pae.  197. 

Delaware. — Ceechi  > .  Lindsay,  1 
Boycfe  (Del)  185,  75  Atl.  376;  Grier 
v.-  Samuel,  4  Boyce  (Del.)  106,  S6 
Atl.  209;  Brown  v.  City  of  Wiiming 
ton,  4   Boyce    (X)ei.)    492,   90   Atl.  44, 

Georgia. — Wodley  v.  Dooly,  138  Ga 
275.  75  S.  E.  153;  Gilies  v.  Voiles,  1.44 
Ga.  853,,  88  S.  E.  207;  Powell  .  v 
Berry,  '145  Ga.  696,  89  S.  E.  753. 

Illinois. — Kerchner  v.  Davis,  183 
111.  App.  600;  Miller  v.  Eversole,  184 
111.  App.  362;  Petty  v.  Maddox,  ISO 
111.  App.  381. 

/jMWana.— Indiana  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  £.  615,  1 
L.  R.' A.  (N.  S.)  328,  6  Ann.  Oas. 
656;  Brinkman  v.  Paoholke,  41  Ind. 
App.  662.  84  N.  E.  762;  East  v.  Am- 
burn,  47  Ind.  App.  530.  94  N.  E.  895; 
Elgin  Dairy  Co.  v.  Slieppard '  (Ind. 
App.),  103  N.  E.  433.  1        . 

Iowa. — Delfs  v.  Dunshee,  143  Iowa, 
381,  122  N.  W.  236;  Wiar  v;  Wabash 
R.  Co.,  162  Iowa,  702.  144  N.  W. 
703;  Herdman  \.  Zwart,  167  Iowa. 
500,  149  N.  W.  631. 

■Ko/nsas., — Arrington  v.  Horner,  8^ 
Kana.  817,  129  Pae.  1159. 

Kentucky.' — Shinkie  v.  McCullougli, 
116  Ky.  960,  77  S.  W.  196;  Weldnor 
V.  Otter,  171  Ky.  167,  188  S.  W.  335. 


Louisiana. — Shields  v.  Fairehild, 
130  La.  ei4S,  58  So.  497. 

;lfa.r^te«/i.— Oeiselman  v.  Schmidt, 
106  Md,   580,  68   Atl.   302. 

MaisaehMsetts. — Massie  v..  Barker, 
224  Mass.  420,,  113  N.  E.  199. 

Minnesota. — Kling  \.  Thompsoo- 
MeDonald  Lumber  Co.,  127  Minn, 
468,  149  X.  Wi  947;  Noltmeir  v. 
Rq^enb^rger,  131  Minn.  369,  15g.  N. 
W.  618. 

Jfissoitri.,;— Bongner  v.  Ziegenheini; 
105  Mo.  App.  338.  147  S.  W.  182; 
Graham  v.  Sly,  177  Mo.  App.  348, 
164  S.  W.   136. 

JVetc  Hamtpahire. —  Gilbert  v. 
Burque,  72  H.  M.  521,  57  Atl.  97. 

New  Jersey. — Pool  v.  Brown,  89  N, 
J.  Law,  314,  98  Atl.  262;  Erwin' v. 
Traud   (N.  -J.  L.),  100  At!.  184. 

Veuj  York. — Towner  \.  Brooklyn 
Heights  R.  Co.,  44  App.  Div.  628,  60 
X.  Y.  Suppl.  289;  Knight  v.  Lanier, 
69  App.  Div.  454,  74  N.  Y.  Suppl. 
999;  Murphy  v.  Wait,  102  App.  Div. 
121.  93  N.  Y.  Suppl.  253;  Kalb  v. 
Redwood,  147  App.  Div.  77.  131  N. 
Y.  Suppl,  789;  Caesar  v.  Fifth  Ave. 
Stage  Co.,  45  Misc.  331,  90  N".  Y. 
Suppl.  359;  Ackerman  v.  Fifth  Ave, 
Coach  Co.,  175  App.  Div.  508,  163  N. 
Y.  .Suppl.  49. 

Pennsylvama. — Virgilio  v.  Walker, 
254  Pa,  St.  241,  98  Atl.  815, 

Rhode  Island.— Marsh  v,  Boyden,' 
33  R.  I.  519,  82  Atl,  393. 

i/taA-.— McFarlane  v.  Winters,  47 
Utah,  598,  155  Pae.  437:  Musgrave  v. 
Studebaker  Bpos,  ■  Co.  of  Utah,  48 
Utah,  410,  160  Pae.   117, 

Termmt.^—Aiken  v.  Mefcalt,  SO  Vt. 
196,  97  Atl.  669. 
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amount  of  traffic,  and  other  surrounding  circumstances."     In  the 
case  of  two  automobiles  or  other  vehicles  traveling  on  the  same 


Washington. — Steplienson  v.  Partoii, 
89   Wash.  653,  155  Pac.   i47. 

Wisconsin. — Weber  v.  Swallow,  136 
Wis.  46,  116  N.  W.  844;  Raymond  v. 
Sauk  County,  166  N.  W.  39. 

7.  Alabama. — McCray  v.  Sharpe, 
188  Ala.  375,  6«  So.  441;  Reaves  v. 
Maybank,  193  Ala.  614,  69  So.  137; 
White  Swan  Laundry  Co.  v.  Wehran, 
79   So.  479. 

Arkansas. — Carter  >'.  Brown,  206  S. 
\V.  71;  Bona  v.  S.  R.  Thomas  Auto 
(o.,  208   S.  W.   306. 

California. — Bellinger  v.  Hughes,  31 
Cal.  App.  464,  160  Pac.  838. 

Colorado. — Phillips  v.  Denver  City 
Tramway  Co.,  53  Colo.  458,  128  Pac. 
460,   Ann.   Cas.   1914  B.   29. 

Connecticut, — Brown  v.  New  Haven 
'J'axicab  Co.,  105  Atl.  706. 

Delaware. — Trimble  v.  Philadelphia 
B.  &  W.  R.  Co.,  4  Boyee  (Del.)  519, 
89  Atl.  370. 

Georgia. — Giles  v.  Voiles,  144  Ga. 
853,  88  S.  E.  307;  O'Dowd  v.  Newii- 
ham,  13  Ga.  App.  220,  80  S.  E.  36. 

Illinois. — Kessler  v.  Washburn,  157 
111.  App.  532. 

Indio/na. — Indiana  Springs  Cp.  v. 
Brown, .  165  Ind.  465,  74  N.  E.  615, 
1  L.  R.  A.  (N.  S.)  338,  6  Ann.  Cas. 
656;  Brinkman  v.  Pacholke,  41  Ind. 
.\pp.  663,  84  X.  E.  762 ;  Ft.  Wayne  & 
N.  I.  Tr.  Co.  V.  Schoeff,  56  Ind.  App. 
540,  10:5  N.  E.  934;  Central  Indiana 
Ry.  Co.  V.  Wishard  (Tnd.  App.),  104 
N.  E.  593;  Martin  v.  Lilley,  131  N. 
E.  443. 

loioq,. — Delfs  v.  Dunshee,  143  Iowa, 
381,  123  N.  W.,.336;  Scott  v.  O'Leary, 
157  Iowa,  232,  133  N.  W.  512;  Ken- 
dall y.  Citv  of  Des  Moines,  167  N.  W. 


684.  "  One  may  travel  in  a  motor 
vehicle  on  the  streets;  but,  in  doing 
so,  the  care  exacted  necessarily  de- 
pends somewhat  on  the  rate  of  speed, 
size  and  appearance,  manner  of  move- 
ment, noise,  and  the  like  of  such  ve- 
hicle, as  well  as  the' means  of  locomo- 
tion of  others  on  the  highway."  Delfa 
V.  Dunshee,  143  Iowa,  381,  133  N.  W. 
23«. 

Kansas. — Super  v.  Modell  Twp.,  88 
Kans.  698,  139  Pac.  1162;  Arrington 
1.  Horner,  88  Kans.  817,  139  Pac. 
1159.  ■' 

Kentucky. — Weidner  v.  Otter,  171 
Ky.  167,  188  S.  \V.  335. 

Maryland. — Fletclier  % .  Dixon,  107 
Md.  430,  68  Atl.  875;  Winner  v.  Lin- 
ton, 120  Md.  276,  87  Atl.  674;  Ameri' 
can  Express  Co.  v.  Terry,  126  Md. 
354,  94  Atl.   1026. 

Massachusetts. —  Commonwealth  v. 
Horsfall,  213  Mass.  232,  100  N.  E! 
362. 

Michigan. —  Winohowski  v.  Dodge, 
183  Mich.  303,  149  N.  W.  1061. 

New  Hampshire. — See  Goge  v.  Boa- 
ton  &  M.  R.  R.,  T7  N.  H.  389,  90  Atl. 
855. 

Neui  Jertr'ey. —  Jacobson  v.  New 
York  L.  &  W.  R.  Go.,  87  N.  J.  L. 
378,   94  Atl.   577. 

North  Carolina. — Manly  v.  Aber- 
nathy,  167  N.  Car.  280,  83  S.  E.  343. 

Oklahoma. — St.  Louis  &  S.  F.  R. 
Co.  v.  Model  Laundry,  43  Okla.  501, 
141  Paic.^P70. 

Pennsylvania.— JjoraM  v.  Rinehart, 
243  Pa.  St.  331,  89  Atl.  9«7;  Follmer 
V.  Pennsylvania  R.  Co.,  246  Pa.  367, 
93  Atl.  340. 
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road  or  approaching  the  same  highway  intersection,  it  is  the  dutj 
of  each  to  exercise  reasonable  precautions  tO  avoid  a  collision.*  The 
law  does  not  denounce  motor  vehicles  as  such  on  the  public  ways. 
For  so  long  as  they  are  constructed  and  propelled  in  a  mannea-  eon- 
sist'eht  with  the  use  of  the  higliways,  and,  are  calculated  to  subserve 
the  public  as  a  beneficial  means  of  transportation  with  reasonable 
safetj'  to  travelers  by  ordinary  modes,  they  have  equal  rights  with 
other  vehicles  in  common  use  to  occupy  the  streets  and  roads.*^ 
While  an  automobile  is  not  an  instrument  of  such  a  character  as 
to  render  the  owner  or  driver  liable  for  an  injury  caused  in  conse- 
quence of  its  operation,^"  its  use,  nevertheless,  should  be  accom- 
panied with  that  degree  of  prudence  in  the  management  and  con- 
sideration for  the  rights  of  others  which  is  consistent  with  their 
safety.^^ 


Rhode  Island. — Greenhalch  v.  -bar- 
ber, 104  Atl.   769. 

Tennessee. — Leach  v.  Asmsu],  130 
Tenti.  510,  172  S.  W.  303. 

Texas. — Houston  Belt  &  T.  R.  Co. 
V.  Rucker  (Tex.  Civ.),  167  S.  W.  301; 
Adams  v., Galveston  H.  &  S.  A.  R. 
Co.  (Tex.  Civ.-),  164  S.  W.  853;  Ward 
V.  Cathey  (Civ.  App.),  210  S.  W.  289. 

Washington: — Chase  v.  Seattle 
Taxicab  &  Transfer  Co.,  78  Wash. 
537,  139  Pac.  499;  Stephenson  v.  Par- 
ton,   89   Wash.   653,  -155   Pac.   147. 

West  Virginia. — Deputy  > .  Kim- 
mell,  73  W.  Va.  595,  80  S.  E.  919. 

See  also  section  378. 

8.  Bidwell  v.  Los  Angeles,  etc.,  Ry. 
Co.,  169  <3al.  780,  148  Pac.  197;  Elgin 
Dairy  Co.  v.  Shepard  (Ind.  App.), 
103  N.  E.  433;  Shields  v.  Fairchild, 
130  La.  '648,  58  So.  497;  Gilbert  v. 
Burque,  72  N.  H.  521,  57  Atl.  97; 
Towner  v.  Brooklyn  Heights  R.  Co., 
44  App.  Div.  628,  60  N.-  Y.  ^uppl. 
289;  Weber  V.  Swallow,  136  Wis.  46, 
116  N.  W.  844.  And  see  sections  361, 
391. 


9.  Section  48. 

10.  Section   623. 

11.  Ternes  v.  Giles,  93  Kans.  140,. 
435,  144  Pac.  1014;  Shinkle  v.  McCul- 
lough,  116  Ky.  960,  77  S.  W.  196; 
KnigM  f.  Lanier,  69  N.  Y.  App.  Div, 
454,  74  N.  Y.  Suppl.  999.  "  Travelers 
upon  a  public  highway  owe  a,  duty  to 
others  traveling  upon  such  high-way, 
and  that  duty  requires  them  to  so 
reasonably  conduct  themselves  in  the 
use  of  the  liighway  as  that  they  will 
not  injure  others  who  are  also  travel- 
ing upon  such  highway."  Dozier  v. 
\\oods,  190  Ala.  279,  67  So.  283. 
''  Tlie  rules  governing  the  degree  of 
care,  which  individuals  upon  the  high- 
Avay  should  exercise  for  mutual  safety 
are  well  settled  and  relate  in  their 
application  to  the  danger  to  be  rea- 
sonably apprehended  under  ever-vary- 
ing conditions  of  exposure  and  peril. 
While  the  automobile  is  a  laivful 
means  of  conveyance  and  has  equal 
rights  upon  the  road  with  the  horse 
and  carriage,  its  use  cannot  be  law- 
fully  countenanced   tinless  accompaii- 
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Sec.  278.  Degree  of  care  required  of  automobilists 
mensurate  with  dangers. 


com- 


It  is  a  general  rule  in  the  law  of  negligence  that  the  criterion  of 
"  reasonable  "  or  "  ordinary  "  care  varies  according  to  the  circum- 
stances. What  would  constitute  reasonable  care  in  one  case  might 
be  considered  recklessness  under  other  circumstances.  In  other 
words,  the  care  to  be  exercised  under  given  circumstances  is  com- 
mensurate to  the  dangers  involved. ^^  This  general  principle  is  ap- 
plicable to  the  operation  of  motor  vehicles  in  two  ways.  In  the  first 
place,  the  operation  of  automobiles,  on  account  of  their  speed,  size 
and  other  characteristics,  is  attendant  with  greater  danger  to 
pedestrians  and  other  travelers  than  is  the  movement  of  a  horse- 


ied  with  that  degree  of  prudence  in 
management  and  consideration  for 
the  rights  of  others  which  is  consist- 
ent with  safety.''  Knight  v.  Lanier, 
69  N.  Y.  App.  Div.  454,  74  N.  Y. 
Suppl.  999.  "  It  can  no  longer  be 
questioned  that  the  use  of  automo- 
biles or  motor  cars,  such  as  the  one 
here  in  question,  upon  streets  and 
other  public  highways,  is  lawful. 
Such  vehicles  furnish  a  convenient 
and  useful  mode  of  travel  and  trans- 
portation not  incompatible  with  the 
proper  use  of  the  highway  by  others; 
but  in  consequence  of  the  great  speed 
with  which  they  may  be  run;  their 
size  and  general  appeai-ance,  the 
noises  made  in  their  use,  the  infre- 
quency  of  their  use  in  particular  lo- 
calities, and  the  circumstances  of  the 
particular  occasions  of  their  use, 
commensurate  care,  skill  and  dili- 
gence must  be  required  of  the  persons 
employing  such  means  of  transporta- 
tion. The  general  rule  applies  that 
he  must  so  use  his  own  as  not  to  in- 
jure another.  Automobiles  may  be 
used  with  safety  to  other  users  of  the 

22 


highway,  and  in  their  proper  use 
upon  the  highways  their  owners  have 
equal  rights  with  the  users  of  other 
vehicles  properly  upon  the  highway. 
The  law  recognizes  such  right  of  use 
upon  general  principles,  and  at  the 
time  of  the  appellee's  injury  the  right 
was  expressly  recognized  by  statute." 
Brinkman  v.  Paeholke,  41  Ind.  App. 
663.  84  N.  E.  7-63. 

12.  "  The  terms  '  ordinary  care ' 
and  '  reasonable  prudence,'  as  applied 
to  the  conduct  and  the  affairs  of  men, 
are  declared  to  have  only  a  relative 
significance,  depending  upon  the 
special  circumstances  and  surround- 
ings of  the  particular  case,  and  to 
defy  arbitrary  .  definition.  When  a 
given  state  of  facts  is  such  that  rea- 
sonable men  may  differ  as  to  whether 
or  not  negligence  intervened,  as 
whether  or  not  ordinary  care  and  rea- 
sonable prudence  characterized  the 
actions  and  conduct  of  an  actor  the 
determination  of  such  question  be- 
comes a  matter  for  the  jury."  White 
Swan  .  Laundry  Co.  v.  Wehrhan 
(Ala.).  79  So.  479. 
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drawn  eaiTiage.  Thus,  it  may  be  said  that  the  eare  required  of 
the  driver  of  a  motor  vehicle  is  "  commensurate  "  with  the  danger 
of  such  a  machine. ^^    This  may  require  that  the  driver  shall  at  all 


13.  Alabama. — Reaves  v.  Maybank, 
193  Ala.  614,  69  So.  137;  M'cCray  v. 
.Sharpe,  188  Ala.  375,  66  So.  441. 

OaMfornitt.— Bellinger  v.  Hughes,  31 
Cal.  App.  464,  160' Pae.  838;.  Weilie. 
V.  Rathjten  Mercantile  Co.,  34  Cal. 
App.  302,  167  Pac.  287. 

Colorado. — Phillips  v.  Denver  City 
Tramway  Co.,  '53  Colo.  458,  138  Pac. 
460,  Ann.  Gas.  1914B  39. 

Dela/ware. — B^own  v.  City  of  Wil- 
mington. 4  Boyce,  492,  90  Atl.   44. 

Georgia. — O'Dowd  v.  Newnham,  13 
Ga.  App.  2&0,  80  S.  E.  36, 

lUmpis. — Graham  v.  tiagmann,  270 
111.  352,  110  N.  E.  337.  "The  de- 
gree of  eare  and  caution  to  be  used 
in  each  case  depends  upon  the  char- 
acter of  ,the  vehicle  used  and  the 
locality  and  surroundings  in  which 
it  is  being  used.  Tlie  more  danger- 
ous the  character  of  the  vehicle  and 
the  greater  its  liability  to  do  injury 
to  others,  the  higher  is  the  degiree 
of  eare  arid  caution  to  be  exercised  by 
the  pei'son  charged  ^ith  the  duty  of 
its  operation."  Graham  v.  Hagmann, 
370  111.  352,  HON.  E.  337. 

Indiana. — "  It  can  no  longer  be 
questioned  that  the  use  of  automobiles 
or  motor  cars,  such  as  the  one  here 
in  question,  upon  streets  and  other 
public  highways,  is  lawful.  Such  ve- 
hicles furnish  a  convenient  and  use- 
ful mode  of  travel  and  transporta- 
tion not  incompatible  with  the 
proper  use  of  the  highway  by  others ; 
but  in  consequence  of  the  great 
speed  with  whieli  they  may  be  run, 
their  size  and  general  appearance, 
the  noises  made  in '  their  use,  the  iii'- 


fiequeney  of  tlieir  use  in  particular 
localities,  and  the  circumstances  of 
the  particular  occasions  of  their  use, 
commensurate  care,  skill  and  diligence 
must  be  required  of  tlie  persons  em- 
ploying sueh  means  of  transporta- 
tion." Brinlfman  v.  Pacholke,  41 
Ind.  App.  662,  84  X.  E.   762. 

/o;po.— Delfs  v.  Dunshee,  143  Iowa, 
381,  122  N.  W.  336:  Scott  v.  O'Lcary, 
107  Iowa,  33S.  138  N.  \V.  512;.Bish- 
ard  V.  Engelbeek,  164  N.  W.  203. 

Maine. — Savoy  v.  McLeod,  111  Me. 
234,  88  Atl.  721;  Bragdon  v.  Kel- 
logg,  105   Atl.   433. 

Maryland. — Winner  v.  Linton,  120 
-\Id.  276,  87  Atl.  674;  Fletcher  v. 
Dixon,  107  Md.  420,  68  Atl.  875. 

Massachusetts. — ^Commonwealth  v. 
Horsfail.  213  Mass.  232,  100  N.  E. 
36S. 

Michigan. — Winekowski  v.  Dodge. 
18"3  Mich.  303,  149  N.  W.  1061;  Pat- 
terson V.  Wagner  (Mich.),  171  N.  W. 
356. 

Missouri. — "  The  possession  of  a 
powerful  and  dangerous  vehicle,  in- 
stead of  giving  defendant  any  right 
of  way,  imposed  on  him  the  duty  of 
employing  care  connnensurate  to  the 
risk  of  danger  to  others  endangered 
by'  the  presence  of  his  vehicle  on  the  . 
public  thoroughfare."  Hall  v.  Oomp- 
ton.  130  Mo.  App.  ,675,  108  S.  W. 
1132. 

Pennsylvania. — .Lorah  v.  Rinehart, 
243  Pa.  231,  89  Atl.  967. 

Tennessee. — Leacli  v.  Asman,  130 
Tenn.  510,  173  S.  W.  303. 

yermont. — "  The  '  defendant  was 
driving  a  machifte.  <vhioh  on  account 
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times  use  gTcater  diligence  than  would  be  imposed  on  the  driver  of 
a  horse  and  wagon  or  on  other  travelers.^*  Secondly,  the  danger 
from  the  operation  of  a  motor  vehicle  may  be  greater  at  some 
places  than  at  others.  The  precautions  which  are  sufficient  when 
used  by  an  operator  running  along  a  rural  highway  with  few  travel- 
ers are  entirely  insufficient  when  driving  along  a .  crowded  city 
street.  In  this  way,  the  care  of  the  driver  must  be  commensurate 
with  the  dangers  arising  from  the  surrounding  circumstances.^^ 


of  its  speed,  weight,  and  quietness 
was  capab't'  of  doing  great  damage, 
and  the  law  puts  upon  one  so  situated 
a  greater  and  more  constant  caution. 
He ,  was  bound  to  exercise  care  com- 
mensurate with  the  dangers  arisirg 
from  the  lack  of  it."  Aiken  v.  Met- 
calf/90  Vt.   196,  97  Atl.   669. 

Washivgtott. —  Chase  v.  Seattle 
Taxicab  &  Transfer  Co.,  78  Wash. 
537,  1^9  Pac.  499. 

Canada. — Osborne  v.  Landis,  34  W. 
L.  R.  118. 

14.  instruction. —  The  following  in- 
struction, relative  to  the  cppparative 
degree  of  care  required  of  automo- 
bilists  and  pedestrians,  has  been  ap- 
proved: "While  both  parties  arc 
charged  with  the  same  degree  of 
care,'  the,    amount  ,  of     care 

exacted  of  the  driver  of  a  motor  ve- 
hicle is  far  greater  than. the  amount 
of  care  exacted  of  the  foot  passen- 
gers." Weihe  v.  Rathjen  Mercantile 
Co..  34  Cal.  App.  302,  167  Pac.  287, 
the  court  saying;  "As  said  bj-  coun- 
sel for  the,  plaintifl',  the  degree  of  care 
exacted  of  both  users  of  the  highway 
is  the  same;  the  amount  of  care 
must  of  necessity  vary  in  order  that 
tlie  degree  may  not.  The  driver 
of  a  motor  vehicle — a  dangerous  in- 
stdumentaiity  (iSpable  of  infliciting 
fatal     injuries — is     charged     with     a 


gieater  amount  of  care  than  the 
pedestrian,  in  order  that  he  may -be 
bound  to  the  same  standard  of  ordin- 
ary care.  '  Ordinary  care  '  and  '  neg- 
lip'f'nci'  '  fire  relative  terms." 

15.  .-!  lahama. — AfcCray  v.  Sharpe, 
188  Ala.  373,  66  So.  441;  Reaves  v. 
Maybank,  193  Ala.  614,  69  So.  137;. 
Karpeles  v.  City  Ice  Delivery  Co.,  73 
So.  643 ;  White  Swan  Laundry  Co.  v. 
Wehrhan,  79  So.  479.  ''What  is  the 
exercise  of  reasonable  care  by  an 
operator  of  a  motor  vehicle  on  pub- 
lic highways  depends  upon  the  cir- 
cumstances of  the  particular  case,  as 
bearing  upon  the  conduct  and  the 
affairs  of  men ;  for  what  may  be 
deemed  reasonable  and  prudent  in  one 
case  may,  under  different  circum- 
stances and  surroundings,  be  gross 
negligence."  White  Swan  Laundry 
Co.  V.  Wehrhan,  79  So.  479. 

Arhamsas. — Bona  v.  S.  R.  Thomas 
Auto  Co., '208  S.  W.  306. 

California. — Bellinger  v.  Hughes, 
31   Cal.  -4pp-  464,  160  Pac.  838. 

Colorado. — Phillips  v.  Denver  City 
Tramway  Co.,  53  Colo.  458,  138  Pac. 
460,  Ann.  Cas.  1914B!  29.  See  alsi) 
Kent  \-.  Tweworgy,  22  Colo.  App. 
441,  125  Pac.  128. 

Oonnectietit. —  Brown  v.  New 
Haven  Taisies^b  Co.,  105  Atl,  706. 
"  While  owners   of  automobiles   have 
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Thus,  it  is  sometimes  said  that  higlaer  care  is  required  of  an  auto- 
mobile traveler  when  he  is  approaching  a  street  intersection.-**  So, 
too,  it  has  been  held  proper  for  the  presiding  judge  to  charge  the 


the  right  to  drive  them  upon  public 
streets,  yet  the  proper  protection  of 
the  equal  rights  of  all  to  use  the 
highways  necessarily  requires  the 
adoption  of  different  regulations  for  < 
the  different  methods  of  such  use; 
and  what  inay  be  a  safe  rate  of  speed 
at  which  to  ride  a  bicycle  or  drive 
a  horse  may  be  an  unreasonably  rapid 
rate  at  which  to  drive  Bin  automobile 
in  the  same  place.  For  the  reasons 
stated,  and  others  which  might  -  be 
given,  driving  of  an  automobile  at  a 
high  rate  of  speed  through  city 
streets  at  times  when  and  places, 
where  other  vehicles  are  constantly 
passing,  and  men,  women  and  chil- 
dren are  liable  to  be  crossing;  around 
corners  at  the  intersection  of  streets, 
or  in  passing  street  ears  from  which 
passengers  have  just  alighted,  or  may 
be  about  to  alight;  or  in  other  similar 
places  and  situations  where  people 
are  liable  to  fail  to  observe  an  ap- 
proaching automobile,  the  driver  is 
bound  to  take  notice  of  the  peculiar 
danger  of  collisions  in  such  places. 
He  cannot  secure  immunity  from  lia- 
bility by  merely  sounding  his  auto- 
mobile horn.  He  must  run  his  car 
only  at  such  speed  as  will  enable 
him  to  timely  stop  it  to  avoid  colli- 
sions. If  he  fails  to  do  so,  he  is  re- 
sponsible for  the  damage  he  thereby 
caus^."  Irwin  v.  Judge,  81  Conn. 
493,  71  Atl.  57S. 

Delaware.— Cecchi  v.  Lindsaiy.  1 
Boyce.  185,  75  Atl.  376,  reversed  on 
other  grounds,  80  Atl.  523 ;  Brown  v. 
City  of  Wilmington,  4  Boyce,  493,  90 
Atl.  44. 


Georgia. — ODowd  v.  Newnliam,  IS 
Ga.  App.  220,  80  S.  E.  36. 

Illinois. — Graham  v.  Hagmann,  370 
ill.   352,   110  N.  E.  337. 

Inditma. — Indiana.  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  E.  615, 
616.  1  L.  R.  A.  (N.  S.)  238,  6  Ann. 
Cas.  '656. 

loioa. — Scott  V.  (VLeary,  157  lowa^ 
332,  i^'8  N.  W.  513i  Bishard  v.  Engel- 
beck,  164  N.  W.  203. 

Maine. — Savoy  v.  McLeod,  111  Me. 
334,  88  Atl.  731.  ■ 

Maryland. — Fletcher  v.  Dixon,  107 
Md,  430,  68  Atl.  875 ;  Winner  v.  tin- 
ton,  120  Md.  376,  87  Atl.  674. 

Massachusetts. — Commonwealth  >. 
Horsfall,  213  Mass.  333.  100  N.  E. 
362. 

Mirhigan. — Winckowski  v.  Dodge. 
183  Mich.  303,  149  N.  W.  1061;  Pat- 
terson V.  Wagner,  171  N.  W.  356. 

Missouri. — Ginter  v.  O'Donoghue 
(Mo.  App.),  179  S.  W,  732. 

North  Garotina. — ^llanly  v.  Aber- 
nathy,  167  N.  Car.  330,  83  S.  E.  343; 
Gates  V.  Hail,  171  N.  Car.  360,  88  S. 
E.  5:24. 

Oklahoma. — White  v.  Eukes,  155- 
Pac.  1184.; 

PemnsyliMnia. — ^Lorah  v.  Einehart, 
343  Pa.  331,  89  Atl.  967. 

jTennessee.^Leach  v.  Asman,  130 
Tenn.  510,  172  S.  W.  303;  Cocoa  Cola 
Bottling  Works  v.  Brown.  139  Tenn. 
640,  202  S.  W.  926. 

WashAngton. —  Chase  v.  Seattle 
Taxieab  &  Transfer  Co.,  78  Wash. 
537,  139  Pac.  499. 

16.  Section  379. 
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jury  that  iu  busy  streets  "  exceeding  carefulness  "  is  required  on 
•the  part  of  the  driver  of  "an  automobile.^'  And  gi^eater  care  may  be 
required  when  there  are  children  playing  in  the  streets.^* 

Sec.  279.  Degree  of  care  required  of  automobilists — ^higher 
care  at  street  crossings. 

It  is  too  clear  for  dispute  that  the  operation  of  an  automobile  is 
attendant  with  greater  danger  to  other  travelers  at  street  crossings 
than  at  points  between  crossings.  Under  the  rule  that  the  care  to 
be  taken  by  the  driver  of  such  a  machine  is  commensurate  with 
the  dangers  to  be  encountered/^  it  may  properly  be  said  that  the 
care  to  be  obsei-ved  by  the  driver  is  greater  at  such  points.^"    But 


17.  Domke  v.  Gunning,  62  Wash. 
<i29,  114  Pac.  436.  "  The  operatiorj 
■of  an  automobile  upon  the  crowded 
streets  of  a  city  necessitates  exceeding 
carefulness  on  the  part  of  the  driver. 
Moving  quietly  as  it  does,  without  the 
noise  which  aeeompanies  the  move- 
ment of  a  street  ear  or  other  ordinary 
heavy  vehicles,  it  is  necessary  that 
caution  should  be  continuously  exer- 
cised to  avoid  collision  with  pedes- 
trians unaware  of  its  approacli.  The 
speed  should  be  limited,  warning  of 
approach  given,  and  skill  and  care 
in  its  management  so  exercised  as  to 
anticipate  such  collision  as  the  nature 
of  the  machine  and  the  locality  might 
suggest  as  liable  to  occur  in  the  ab- 
sence of  such  precautions.  The  ped- 
estrian must  a'so  use  sucli  care  as  an 
ordinary  prudent  man  would  use  un- 
der like  circumstances."  Lampe  v. 
•Tacobsen,  46  Wash.  533,  90  Pac.  654. 

18.  Thies  v.  Thomas,  77  N.  Y. 
Suppl.  276.     And  see  section  '418. 

Instruction  requiring  higher  care. — 
An  instruction  to  the  effect  that  the 
driver  of  an  automobile  is  required 
to  exercise  a  higher  degree  of  care  at 


a  place  in  a  street  where  school  chil- 
dren are  congregated  at  certain  hours 
in  the  da>'  than  at  a  point  where 
pedestrians  are  fewer  and  the  travel 
limited,  has  been  held  to  be  errone- 
ous and  misleading  as  requiring  the 
defendant  to  exercise  more  than  or- 
dinary care.  Miller  v.  Eversole,  184 
1^1.  App.  362,  wherein  it  was  said: 
"Appellant  was  not  required  to  use 
a  higher  degree  of  care  at  one  place 
than  another,  but  he  was  only  re- 
quired to  use  ordinary  care  wherever 
he  might  be.  While  it  is  a  correct 
proposition  that  what  might  be  or- 
dinary care  where  there  were  no  chil- 
dren or  persons  crossing  a  street 
would  not  be  ordinary  care  and  might 
be  luyligence  where  there  were  chil- 
dren and  a  crowded  street,  yet  or^ 
dinary  care  is  all  he  was  required  to 
use.  and  ordinaiy  care  is  such  care  as 
an  ordinary  reasonable  and  prudent 
person  would  use  under  all  circum- 
stances and  conditions  existing  at 
the  time  and  place  and  which  are  or 
ought  to  be  known  to  the  party." 

19.  Section  278. 

20.  Cecchi     v.    -Lindsay,     1     Boyce 
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some  coui-ts,  giviag  an  elastic  interpretatiou  to  the  expression  "  rea- 
sonable care  "  prefer  to  define  the  degree  of  care  at  such  points  as 
"  reasonable  "  care  under  the  circumstances.^^    In  using  the  streets 


(Del.)  185,  75  Atl.  37*,  reversed,  80 
Atl.  523 ;  Gricr  v.  Samuel,  4  Boyce 
(Del.),  106,  86  Atl.  309;  Brown  v. 
(.'itv  oi  Wilmington,  4  Boyce  (Del.) 
492.  90  Atl.  44;  Virgilio  v.  Walker, 
254  Pa.  St.  241,  98  Atl.  815;  Moy 
Quon  V.  il.  Furuya  Co..  81  Wash.  526, 
143  I'ac.  99.  "  Greater  care  is  re- 
ijuiretl  at  streeet  crossings  and  in  the 
more  crowded  streets  of  a  city  than 
in  the  less  obstructed  streets  in  the 
open  or  suburban  parts.  There  is  a 
like  duty  of  -  exercising  reasonable 
care  on  the  part  of  the  pedestrian. 
The  person  having  the  management 
of  the  vehicle  and  the  traveler  on  foot 
are  both  required  to  use  such  reason- 
able care  as  the  circumstances  of  the 
case  demand,  an  exercise  of  greater 
care  on  the  part  of  each  being  re- 
quired where  there  is  an  increase  of 
danger."  Brown  v.  City  of  Wilming- 
ton, 4  Boyce  (Del.)  492,  90  Atl.  .44. 
"  Unlike  street  cars  or  railroad 
trains,  which  in  their  noisy  progress 
are  confined  to  the  narrow  line  of 
thoir  rail  tracks,  automobiles,  with 
practically  equal  capacity  for  speed, 
can  range  the  road  in  substantial 
silence.  They  can  and  do  traverse 
the  streets  at  much  greater  speed, 
with  much  less  noise,  than  other 
highway  vehicles  in  commqn  use,  and, 
on  the  other  hand,  can  be  more  surely 
and  easily  controlled  by  those  exper- 
ienced in  their  use.  The  duty  and 
responsibility  of  those  driving  them 
shouid  be,  and  is.  proportioned  to  the 
possibilities  and  dangers  attending 
the  use  upon  the  public  highway.o  of 


such  an  instrumentality  of  travel  and 
transportation.  It  is  but  a  rational 
rule  which  ei^phasizes  the  driver's 
duty  of  special  vigilance  at  crossing 
points  on  city  streets  where  the  right 
of  passage  is  not  only  free  and  com- 
mon to  all,  but  in  common  and  fre- 
quent use  both  by  pedestrians  and  ve- 
hicles. While  the  duties  of  reason- 
able care  for  their  own  safety  and 
that  of  others  are  imposed  upon  both 
pedestrian  and  driver,  the  driver's 
comparative  personal  safety  in  case 
of  collision  with  a  pedestrian  is  not 
to  be  overlooked  in  measuring  his 
duty  to  exercise  commensurate  care 
for  the  safety  of  others."  Patterson 
v.   Wagner    (Mich.),  171  N.  W.   356. 

"  Intersecting  highways." — A  stat- 
ute relative  to  the  operation  of  motor 
vehicles  at  intersecting  highways  has 
been  held  applicable  where  a  street 
ran  to,  but  not  across,  another  street. 
Manly  v.  Abernathy,  167  N.  Car.  220, 
S3  S.  E.  343. 

21.  A  charge  to  the  jury  that  the 
operation  of  an  automobile  requires 
the  use  of  ordinary  care,  that  it  in- 
cludes the  duty  of  having  the  car 
under  control  when  approaching 
street  intersections,  and  that  defend- 
ant, di'iving  an  automobile,  must  use 
such  care  as  an  ordinarily  prudent 
man  would  have  used,  with  further 
instructions  concerning  the  duty  of 
exercising  due  carfe  on  the  part  of 
both  plaintiff  and  defendant,  held  to 
sufficiently  define  the  issues  of  neg- 
ligence. Ketchum  v.  Fillingham,  162 
Mich.  704,  ]27  N.  W.  703. 
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and  highways,  an  automobilist  does  so  with  the  knowledge  that  at 
street  intersections  other  vehicles  may  approach  to  cross  or  turn 
into  the  one  over  which  he  is  traveling,  and  that  at  such  points 
crosswalks  are  ordinarily  provided  for  the  use  of  pedestrians.  Jle 
should,  therefore,  operate  his  car  with  that  degree  of  care  which 
is  consistent  with  the  conditions  thus  existing,  the  rate  of  speed  and 
his  control  over  the  car  varying  according  to  the  traffic  at  the  par- 
ticular place.  ^^''  Where  there  is  an  obstruction  to  an  automobilist's 
view  of  a  street  crossing,  he  must  exercise  a  degi-ee  of  care  such  as 
a  reasonably  prudent  man  would  exercise  under  the  same  circum- 
stances, to  avoid  injury  to  pedestrians  or  other  vehicles  at  such 
point.^^  The  weather  conditions  also  are  a  factor  to  be  considered 
as  bearing  upon  the  question  of  the  negligence  of  the  driver  of  an 
automobile.  Thus  in  the  ease  of  a  blinding  snow  storm  it  may  be 
difficult  for  either  the  driver  or  a  pedestrian  to  see,  less  so  for  the 
former  where  he  is  protected  by  a  shield.  Under  such  circum- 
stances more  caution  should  be  exercised  by  him  in  the  manage- 
ment of  the  car  and  consideration  mus't  be  given  to  the  less  favor- 
able conditions  under  which  the  pedestrian  may  be  proceeding.  A 
similar  situation  may  exist  in  the  case  of  a  heavy  rain  storm,^* 
Also  in  the  case  of  ice  or  snow  upon  the  crosswalks  which  make  it 
more  difficult  for  a  person  to  walk  and  of  .necessity  compel  him  to 
proceed  at  a  slower  pace,  the  operator  of  a  car  should  exercise  a 
degree  of  care  which  is  consistent  with  the  conditions  presented. 

Sec.  280.  Degree  of  care  required  of  automobilists — higher 
care  when  driving  on  wrong  side  of  highway. 

To  a  large  extent  the  different  travelers  alopg  a  highway  rely 
on  the  obedience  by  other  travelers  of  the  recognized  rules  of  the 
road.  When  one  is  traveling  at  variance  with  the  law  of  the  road, 
his  conduct  is  charged  with  greater   danger  to  other  travelers. 

21a.  Eowe    v.    Hamnion.    172    Mo.       .595.  80  S,  E.  919. 
App.  203,  157  S.  W.  880.  23.  Harting  v.  Kiiapwurst,  178  111. 

22.  DeputT  V.  TCimmell.  73  W.  Va.      .App.  409. 
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Hence,  it  may  be  said  that,  inasmuch  as  the  danger  of  his  conduct 
is  greater,  it  is  proper  to  impose  on  him  a  higher  caution  for,  the 
avoidance  of  collisions  with  others.  Thus,  it  is  held  that  one  driv- 
ing an  automobile  along  the  wrong  side  of  a  street  or  highway  must 
exercise  greater  vigilance  than  if  he  were  traveling  on  the  proper 
side.=* 

Sec.  281.  Degree  of  care  required  of  automobilists — higher 
care  imposed  by  statute. 

In  sonie  jurisdictions  statutes  have' in  form  changed  the  degree 
of  care  to  be  exercised  by  one  driving  an  automobile.  Thus,  in 
Missouri,  a  statute  has  been^  enacted  imposing  on  all  persons  own- 
ing, operating  or  controlling  an  automobile  on  a  public  highway 
the  "  highest  degree  of  care  "  that  a  very  careful  person  would  use 
to  prevent  injury  to  persons  on  the  highway;^"  Such  a  statute  may 
be  deemed  in  derogation  of  the  common  law  and  hence  entitled  to 
receive  a  strict  construction,  but  not  so  sti^ict  as  to  defeat  the  obvi- 
ous intention  of  the  law  m^kers.^^    It  applies  to  civil  actions  for 


24.  New  York  Transp.  Co.  v.  Gar- 
side,  157  Fed.  521,  85  C.  C.  A.  385; 
Fahrney  v.  (yDonnell,  107  111.  Ap,p. , 
608;  Heryford  v.  Spltcanfsky  (Mo. 
App.),  300  S.  W.  1S3;  Angell  v. 
Lewis,  20  R.  I.  391,  39  Atl.  521;  Seg- 
«rstrom  v.  Lawrence,  64  Wash.  245, 
116  Pae.  876;  Osborne  v.  Landls,  34 
W.  L.  R.  (Canada)  118;  Pluekwell 
V.  Wilson,  5'  C.  &  P.  (Eng.')  375. 
"But  a  person,  on  the  wrong  side  :of 
the  way  must  always  exercise  a  care 
commensurate  with  his  position. 
This  is  usually  a  higher  degree  of 
care  than  that  required  of  him  while 
on  the  correct  side  of  the  way."  Seg- 
erstrom  v.  Lawrence,  64  Wash.  245, 
116  Pae.   876.     And   see  section  268. 

25.  -Frankel  v.  Hudson,  271  Mo. 
495,  196  S.  W.  1131:  Nicholas  v. 
Kelley,  159  Mo.  App.  20,  139  S.  W. 
248;  Bongnqj-  v.  Ziegenheim,  165  Mo. 


App.  338;  147  S.  W.  183;  Hodges  y. 
Chambers,  171  Mo.  App.  563,  154  S. 
W.  439;  Porter  v.  Hetherington,  173 
Mo.  App.  502,  158  S.  W.  469;  HuflFa 
^.  Dougherty,  184  Mo.  App.  374,  171 
S.  W.  17;  Williams  v.  Kansas  City 
(M'o.  App.),  177  S.  W.  783;  Young 
%.  Bacon  (Mo.  App.),  183  S.  W.  1079; 
Priebe  v.  Crandall  (Mo.  App.),  187 
S.  W.  605;  Meenach  v:  Crawford 
(Mo.),  187  S.  W.  879;  Dignum  v. 
Weaver  (Mo.  App.),  204  S.  W.  566. 

26.  Nicholas  v.  Kelley,  159  Mo. 
App.  20,  139  S.  W.  348;  Hopkins  v. 
Sweeney  Automobile  School  Co.  (Mo. 
App.),  196  S.  W.  773.  ' 

Public  highways. — The  statute  ap- 
plies, not  only  to  public  highways, 
but  also  to  places  "  much  used  for 
travel."  Denny  v.  Randall  (Mo, 
App.),  202  S.  W.  602. 
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damages,  but  not  to  criminal  prosecutions  of  the  automobilist." 
When  the  driver  of  the  motor  vehicle  is  the  person  injured  by  the 
collision  and  he  is  the  plaintiff  in  the  action,  it  is  held  thatt,  on  the 
question  of  bis  conlipibtitory  negligence,  ordinary  or  reasonable  cafe 
is  generally  the  measure  of  his  duty.^*  Thus,  in  crossing  a  railroad 
track,  the  duty  of  the  driver  of  the  machine  is  not  the  exercise  of 
the  "  highest "  degree  of  care,  but  merely  of  "  ordinary  "  care.^ 
As  a  general  proposition,  a  stai;ute  imposing  a  certain  degree  of  care 
or  requiring  certain  precautions  to  be  exercised  by  automobilists  is 
to  be  construed  as  imposing  cumulative  requirements  and  not  as 
abrogating  the  common  law  requirements  of  prudence.^"  A  statute 
requiring  the  automobilist  to  exercise  every  reasonable  precaution 
is  to  be  construed  as  meaning  the  precaution  which  a  reasonable 
man  would  take  in  view  of  the  danger  to  be  apprehended,  and  add? 
little  or  nothing  to  the  common  law  rule.^^ 

Sec.  282.  Degree  of  care  required  of  automobilists  —  care 
by  common  carriers. 

In  case  of  the  owner  of  a  motor  vehicle  or  "  jitney  "  carrying 
passengers  for  hire^  as  between  such  owner  and  his  passengers,  the 

27.  State  v.  Horner    (Mo.),   180  S.       W.    566,   wherein   it   was   said:      "It 
W.  873.  seems  to  us  that  this  statute  cannot 

28.  Hopkins  v.  Sweeney  Automobile  but  mean  that  the  rule  of  '  the  highest 
School    Co.    (Mo.    App.),    196    S.    W.  'degree  of  care'  is  to  be  applied  only 
772;    Heryford   v.    Spiteaufsky    (Mb.  to  persons   operating   automobiles   in- 
App.),  200  S.  W.  123.  looking  out  for  the  safety  of  others. 

Contributory  negligence  of  plain-  and  that  it  does  not  change  the  oom- 
tiff. — A  provision  in  the  Missouri  mon-law  rule  that  a  driver 'is  only 
statute  to  the  effect  that  the  motorist  required  to  exercise  '  ordinary  care  ' 
shall  not  be  liable  when  the  injured  for  his  own  safetjr.  Plainly  the  stat- 
person  has  been  guilty  of  contribu-  ute  was  enacted  to  protect  persons  on 
tory  negligence,  does  not  have  the  the  Iiighways  from  injuries  by  auto- 
effect  of  abrogating  the  humanitarian  mobiles,  death-dealing  machines  hav- 
er last  chance  rule  which  are  en-  ing  great  potential  power  for  danger." 
forced  in  that  State.  Ottofy  v.  Mis-  30.  Giles  r.  Voiles,  144  Ga.  853,  88 
sissippi  Valley  Trust  Co.,  197  Ito.  S.  E.  207. 
App.  473,  196  S.  W.  428.  31.  Arrington  v.  Horner,   88  Kans. 

29.  Advance   Transfer    Co,    v.    Chi-  SIT.  129  Pac)  1159. 
cago,  etc..  E.  Co.   (Mo.  App.).  195  S. 
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relation  may  be  that  of  common  carrier  and  passenger,  and  the  de- 
gree of  care  to  be  exercised  by  the  driver  of  the  machine  is  gov- 
erned by  the  law  of  carriers  rather  than  by  the  law  of  negligence. 
The  formula  of  care  to  be  exercised  by  a  carrier  towards  its  pas- 
sengers is  generally  expressed  as  the  "highest  degree  of  care."'* 
But,  as  between  the  driver  of  the  machine  and  other  travelers  or 
railroad  or  street  railway  companies,  the  precaution  of  the  chauf- 
feur is  judged  according  to  the  formula  of  "  ordinary  "  or  "  reason- 


Sec.  283.  Driver  of  auto  not  an  insurer  against  accidents. 

Where  injury  arises  from  the  operation  of  an  automobile  lia- 
bility to  respond  in  damage's  for  such  injury  does  not  necessarily 
follow;  but  facts  additional  to  the  mere  circumstances  of  injury 
must  be  shown.  Some  negligent  act  or  omissidn  on  the  part  of  the 
defendant  must  be  shown,  for  neither  the  driver  nor  the  owner  of 
an  automobile  is  an  insurer  against  accidents  arising  from  its 
operation. ^^  Ordinarily,  the  mere  fact  that  a  pedestrian  or  a  vehicle 

32.  Singer  v.  Martin,  96  Wash.  231,  W.  855;  Bargcr  v.  Bissell.  188  Mich. 
164  Pac.  1105.  And  see  sections  169,  366,  154  N.  W.  107;  Gardiner  v. 
179.  Studebaker    Corp.,    169    X.    W.    838. 

33.  Southern  Ry.  Co.  v.  Voughans  "  Drivers  upon  highways  are  not  held 
Adm'r,  118  Va.  692,  88  S.  E.  305,  L.  as  insurers  against  accidents  arising 
U.  A.  1916E.  1233.                                 ■  from  negligence  of  children   or  their 

34.  Arkansas. — ^Millsaps  v.  Brog-  parents,  and  though  in  law  such  neg- 
don,  97  Ark.  469,  134  S.  W.  633,  ligenee  in  a  particular  ease  may  not 

Connecticut. — Hyde  v.  Hubiuger,  87  ^^,«-   defense,   as  contributory   negli- 

Conn.   704,   87  Atl.   790;   Radwick  v,  gencc,    for,    a    driver    also    guilty    of 

Goldstein,  90  Conn,  701,  98  Atl,  583,  negligence,  the  fact  of  an  accident  does 

Delaware. — Simeone   v,    Lindsay.    6  not  establish  liability  or  raise  a  pre- 

Penn.  224,  65  Atl,  778,  sumption    that   the    driver    is    negli- 

Georgia. — Giles   » .   Voiles.   144   Ga,  gent,"     Barger  v.   Bissell.   188  Mich, 

853,  88  S,  E.  27,  366.  154  N.  W.  107, 

KansOfS. — Arrington   v,   Horner,    88  Xrtr  Yorlc. — Cantanno  v,  James  A, 

Kans.  817,  129  Pac,  1159,  Stevenson   Co.,   172  N.   Y.   App,   Div. 

Maryland. — Haverraale    v.     Houek,  252,   158  N, -Y.   Suppl,   335;    Seaman 

122  Md,  83,  89  Atl,  314.  v,  Mott    110  N.  Y.  Suppl,  1040, 

Michiffam,. — Tolmie     v.     Woodward  North    Dakota. — Vannett    v.    Cole, 

Taxieab   Co,,   178   Mich.   426,   144   N,  170  K  W,  663. 
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is  struck  and  injured  by  an  automobile  does  not  show  that  the  injury 
was  caused  by  the  negligence  of  the  automobilist.'^  On  the  other 
hand,  the  mere  fact  of  the  collision  does  not  show,  of  itself,  that 
the  injured  person  was  guilty  of  contributory  negligence.^  The 
burden  is  upon  the  person  injured  to  show  that  the  driver  or  owner 
of  the  motor  vehicle  was  guilty  of  negligence  which  was  one  of  the 
proximate  causes  of  the  injury  of  which  he  complains.^'  There 
may  be,  however,  a  few  cases,  where  the  happening  of  the  accident 
raises  a  presumption  that  the  driver  of  the  motor  vehicle  has  been 
guilty  of  negligence.  Thus  the  doctrine  of  res  ipsa  loquitor  may 
arise  when  the  machine  runs  upon  a  sidewalls  and  strikes  a  pedes- 
trian.'^    Moreover,  the  violation  of  a  positive  regulation  ^'  or  a  rule 


Washington.^— McCann  v.  Silke,  75 
Wash.  383,  134  Pae.  1063. 

PhilUpines. — Bernardo  v.  Legaspi, 
39  Phillipine  Eep.  12. 

Erroneous  instruction. — An  instruc- 
tion on  the  trial  of  an  action  for  the 
death  of  a  horse  by  automobile  to  the 
eflfect  that  the  operator  of  the  ma- 
chine was  required  to  use  such  care 
and  caution  as  to  prevent  injury  to 
the  person  and  property  of  others 
rightly  on  the  highway,  is  erroneous 
as  making  the  operator  an  insurer. 
Petty  V.  Maddox,  190  lU.  App.  381. 
Similarly,  it  is  erroneous  to  charge 
that  "  the  degree  of  diligence  which 
must  be  exercised  in  a  particular  ex- 
igency is  such  as  is  necessary  to  pre- 
vent injuring  others."  Giles  v. 
Voiles.  144  Ga.  853,  88  S.  E.  307. 

3S.  Millsaps  v.  Brogdon,  97  Ark. 
469,  134  S.  W.  633;  Diamond  v. 
Weyerhaeuser  (Cal.),  174  Pac.  38; 
Barger  v.  Bissell.  188  Mich.  366,  154 
N.  W.  10:7:  Winter  v.  Van  Blarcom. 
358  jNto.  418,  167  S.  W.  498;  Horo- 
witz V,  Gottwalt  (N.  J.  Law),  103 
Atl.  930:  Vannett.  V.  Cole  (N.  Dak.), 
170  M.  W.  663. 


36.  Aiken  v.  Metcalf.  90  Vt.  196, 
97  Atl.  669.- 

37.  Millsaps  v.  Brogdon,  97  Ark. 
469,  134  S.  W.  633;  Diamond  v. 
Weyerhaeuser  (Cal.),  174  Pac.  38; 
Winter  v.  Van  Blarcom,  258  Mo.  418, 
167  S.  W.  498. 

38.  Ivins  V.  Jacob.  345  Fed.  893, 
wherein  it  was  said :  "  The  argument 
of  counsel,  which  concedes  that  the 
circumstances  of  the  oceurrencd 
justify  the  inference  of  the  negligence 
of  some  one,  but  not  the  negligence  of 
the  defendant,  is  a  concession  of 
everything,  because  one  of  the  cir- 
cumstances was  that  the  defendant 
was  driving  the  car.  If  this  auto- 
mobile had  been  without  warning 
driven  upon  the  sidewalk,  there  strik- 
ing ii  pedestrian,  no  one  could  doubt 
that  it  would  not  only  justify,  but 
compel,  a  finding  of  negligence.  This 
inference  of  fact  is  not  stayed  by  the 
possibility  that  it  might  not  have  been 
intentionally  driven  upon  the  side- 
walk. If  such  possibility  were  sug' 
gested,  the  answer  would  be:  Show 
me  that,  and  I  am  prepared  to  be- 
lieve it;    but,  unless  you  do.  I  must 
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of  the  road,^  may  constitute  negligence,  or  raise  such  a  presuinp- 
tion  of  ne^igeilce,  so  that  a  prima  facie  ease  is  thereby  pi'esented. 

Sec.  284.  Unavoidable  accident  —  in  general. 

An  accident  to  a  traveler  which  is  occasioned  by  an  automobile, 
when  no  negligence  or  wrongful  act  on  the  part  of  the  owner  or 
driver  of  the  machine  is  shown,  can  be  classed  as  an  unavoidable 
accident,  and  no  liability  will  attach  to  the  driver  or  owner.^^  This 
proposition  necessarily  follows  from  the  rule  that  automobilists  are 
not  insurers.^^  The  general  principle  is  well  illustrated  in  cases 
where  the  driver  of  an  automobile  is  pi'oceeding  with  due  care 
along  a  street  and  a  child  suddenly  darts  in  front  of  the  machine 
so  close  thereto  that  the  driver,  although  using  every  means  "to 


hold  you  to  be  in  fault.  This  atti- 
tude is  sensible  and  just,  and  in  ac- 
cord with  the  accepted  principle  of 
law  of  evidence  that  he  who  has  con- 
trol of  the  proofs  shall  produce  them. 
If  the  car  was  beyond  control,  the 
driver  knows  it,  and  can  offer  evi- 
dence of  the  fact.  All  the  pedestrian 
could  do  would  be  to  know  the  fact 
that  the  car  was  where  it  should  not 
be  driven,  and  that  the  circumstances 
indicated  negligence.  This  consti- 
tutes prima  fcucie  proof." 

Res  ipsa  loquitor, — ^W'here  the  plain- 
tiff tied  his  horse  at  a  hitching  post 
at  the  curb  of  a  Street  when  a  few 
feet  further  on  an  automobile  was 
standing  on  tlie  opposite  side  of  the 
street,  and  a  few  minutes  afterwards 
the  plaintifl'  discovered  that  liis  horse 
had  been  injured  by  the  automobile,  it 
was  held  that  under  the  doctrine  of 
res  ipsa  loquitor,  the  burden  of  ex- 
plaining that  the  accident  did  not 
occur  from'  want  of  care  devolved 
upon  the  defendant.  Whitewell  v. 
Wolf,  127  Minn.  629,  149  N.  W.  299. 


39.  Section  297. 

40.  Section  269. 

4t\.  Delatoarc. — Silneone  v.  Liiid- 
say,  ()  Penn.  224.  65  Atl.  778;  Brown 
v.  City  of  Wilmington,  4  Boyce,  492, 
90  Atl.  441;  Traverse  v.  Hartman,  5 
Boyce,  302,  92  Atl.  S55. 

Miehigun. — Harnau  v.  Haight,  189 
Mich.  600,  155  N.  ^\".  563. 

Missouri. — Winter  v.  Van  B'arom, 
258  Mo.  418,  167  S.   W.  498. 

Ni'io  Yotk. — Jordon  v.  American 
Sight  Seeing  Coach  Co..  129  K.  Y. 
App.  Div.  313,  113  N.  Y.  Suppl.  786; 
Caspell  V.  New  York  Transp.  Co.,  160 
N.  Y.  App.  Div.  723,  135  N.  Y.  Suppl. 
691 ;  Cantanno  v.  James  A.  Stevenson 
Co.,  172  N.  Y.  App.  Div.  252,  158  N. 
Y.  Suppl.  335;  Dudley  v.  Eayibond, 
148  App.  Div.  886,  133  N.  Y.  Suppl. 
17. 

.Vort7i  Carolina: —  Baldwin  v. 
Sniitherman,  171  N.  Car.  772,  88  S. 
E.  8S4. 

Pennsylvania: — ^Stahl  v.  Sollenber- 
ger,  346  Pa.  St.  525,  »2  Atl.  720. 

42.  Section  283. 
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avoid  the  collision,  is  nnable  to  do.so.^"  OoUisions  witli  other,  ve- 
hicles may  happen  when  neither  party  can  be  said  to  be  negligent, 
and  in  such  a  case  the  injury  is  said  to  be  the  result  of  an  unavoid- 
able accident.^''  The  driver  of  an  automobile  is  not  required, to  an- 
ticipate that  a  street  railway  passenger  will  jump  from  a  moving 
street  car  at  a  place  other  than  a  regular  stopping  point ;  and  when 
such  a  person  jumps  off  so  close  to  the  automobile  that  the  driver 
cannot  with  the  exercise -of  reasonable  care  avoid  a  collision,  the 
driver  is  not  ordinarily  chargeable  with  negligence.*" 

Sec.  285.  Unavoidable    accident  —  conduct    of    driver    in 
emergency. 

The  law  does  not  require  supernatural  poise  or  self  control  on 
the  part  of  the  driver  of  a  motor  vehicle;  and,  if  some  unforeseen 
emergency  occurs  which  naturally  would  overpower  the  judgment 
of  an  ordinarily  careful  driver,  so  that  momentarily  he  is  not 
capable  of  intelligent  action,,  he  may  not  be  negligent.^*  But  no 
one  should  drive  an  automobile  amid  the  dangers  likely  to  be  en- 
countered on  the  modern  highways  who  is  not  reasonably  steady  of 
nerve,  quick  in  forming  an  opinion  and  calm  in  executing  a  de- 
sign.*'' Whether  under  circumstances  of  emergency  the  conduct  of 
the  operator  of  the  vehicle  measures  up  to  the  st^adard  of  reason- 
able care,  is  generally  a  question  for  the  jury.**  In  an  emergency, 
the  safety  of  human  beings  should  be  preferred  to  that  of  an  ani- 

43.  Seetion  419.  win  v.  Smitherman,  171  N.  Car.  772, 

44.  Collision  with  mule.— Where  an      88  S.  E.  854._ 

Automobile      which      waa      propeorly  45.  Brown    v.    Brashear,    22     Cal, 

equipped  and  under  control  was  pass-  App.  ,135,    133    Pac.    505;    Starr    v, 

ing    a    mule    with    its    owner    riding-  Sohcnek,  35  Mont.  L.  Rep.    (Pa.)    18. 

thereon,     anii     the     mule     audde^ily  46.  Massie    v.    Barker,    334    Mass. 

backed  directly  against  the  machine,  420,  113  N.  E.  199;  Barger  v.  Bissell. 

the  driver  of  the  machine  used  every  188  Mich.  366,  154  N.  W.  107. 

effort  to  avQid  the  injury  but  was  un-  47.  Magsie    v.    Barker,    324    Mass. 

able  to  do  so,  the  p.wner  of  the  niule  420.  113  N.  E.  199. 

cannot  recover  fot  hie  injuries.   Bald-  48,  Massie    v.    Barker,    224    Mass. 

420.   113  N    E.   199: 
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mal  or  inanimate  property  in  the  street.*^  But  one  cannot  escape 
liability  for  the  negligent  operation  of  an  automobile  on  the  ground 
that  he  acted  in  an  emergency,  when  it  appears  that  the  emergency 
was  created  by  his  own  negligence ;  or  if,  by  the  exercise  of  rea- 
sonable care,  he  might  have  avoided  the  injury  notwithstanding 
the  emergency. "^ 

Sec.  286.  Unavoidable  accident  —  avoidance  of  dangerous 
situation. 

A  driver  of  a  vehicle  in  a  street  must  exercise  care  to  prevent 
reaching  a  point  from  which  he  is  unable  to  extricate  himself  with- 
out colliding  with  another  vehicle,  and,  omitting  such  duty,  the 
greatest  vigilance  on  his  part  when  the  danger  arises  will  not  avail 
him.^^  This  principle  is  not  to  be  extended  to  include  those  cases 
where  a  driver  by  the  negligent  operation  of  his  car  is  confronted 
with  one  danger  and  in  his  endeavor  to  avoid  it  causes  the  injury  in 
question.^^ 

Sec.  287.  Unavoidable  accident-T-precedent  negligence  may 
bar  claim  of  unavoidable  accident. 

The  assertion  of  an  automobilist  that  an  accident  was  unavoid- 
able may  fail  where  the  automobilist  was  guilty  of  negligence  prior 
to  the  accident.^'  To  illustrate,  ordinarily  when  a  child  suddenly 
darts  in  front  of  a  moving  vehicle  so  close  thereto  thait  the  driver 
cannot  stop  the  machine  to  avoid  a  collision,  the  automobilist  is  not 
deemed  guilty  of  negligence,^*  but  the  claim  that  the  accident  was 
unavoidable  may  fail,  if  the  machine  just  prior  to  the  creation  of 
the  danger  was  being  run  at  an  excessive  speed.     The  fact  that  he 

49.  See  section  3'65.  52.  Mahegan    v.    Faber,    158    Wis. 

50.  Carpenter  v.  Campbell  Automo-      G45,  149  N.  W.  397. 

bile  Co.,  159  Iowa.  52,  140  N.  W.  325.  53.  Hellan  v.  Supply  Laundry  Co., 

51.  Altenkirch  v.  National   Biscuit      94  Wash.  683,  163  Pac.  9;  Yahnke  V- 
Company,  137  App.  Div.   (N.  Y.)   307,      Lange   (Wis.),  170  N.  W.  722. 

Ill    N.    Y.    Suppl.    384:    Yahnke    v.  54.  Section  419. 

Lange    (Wis.),   170  N.   W.   722.     See 
also  section  368. 
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could  not  have  foreseen  the  danger  of  the  injury  will  not  relieve 
him  for  liability  for  negligence  based  on  the  excessive  speed. ^^ 
Thus,  in  an  action  for  injuries  to  an  electric  car  Struck  by  a  heavy 
automobile  vrhile  turning  a  corner,  the  defendant's  liability  maybe 
sustained  on  the  ground  that  he  turned  the  corner  at  an  excessive 
speed,  though  he  claims  that  the  accident  was  due  to  the  driver's 
attempt  to  avoid  children  on  the  crosswalk.^" 

Sec.  288.  Unavoidable .  accident  —  moving  automobile  un- 
der directions  of  police  officer. 
> 

The  fact  that  the  driver  of  an  automobile  moves  the  machine  by 
the  order  of  a  traffic  policeman,  does  not  excuse  him  from  liability 
for  subsequent  negligent  driving.^' 

Sec.  289.  Proximate  cause  —  in  general. 

One  of  the  fundamental  principles  of  the  law  of  negligence  is 
that  liability  for  acts  of  negligence  follows  only  so  far  as  the  in- 
juries are  the  proximate  result  of  the  negligence.  This  rule  ap- 
plies in  cases  of  automobile  accideiits,  and  it  is  held  that  the  owner 
or  driver  of  a  motor  vehicle  is  liable,  assuming  his  negligence,  only 
for  such  injuries  as  proximately  result  from  the  negligent  acts.^* 
On  the  other  hand,  the  liability  of  the  defending  party  generally 

55.  Schumacher    v.    Meinrath,    177  Kansas. — ^Arrington   v.   Horner,    88 

111.  App.   530.  Kans.  817.  139  Pac.  1159. 

5G.  Conlon   v.   Trenkhorst,   195   111.  Kentucky. — ^Coughlin  v.  Mark,   173 

App.  335.  Ky.  728,  191  .S.  W.  503. 

57.  Melville  v.   Rollwage,   171   Ky.  .  Michigan. — Johnston    v.    Cornelius, 
607,  188  S.  W.  638.  166  N.  W.  983. 

58.  Arkansas . — Texas  Motor  Oo.  t.  Missouri. — Priebe  v.  Crandall  (Mo. 
Buffington,  203  8.  W.  1013.  App.),  187  S.  W.  605. 

California. — ^Weaver    v.    Carter.   &8  New  York. — Jerome  v.  Hawley,  147 

Cal.  App.  241,  152  Pac.  333.  App.  Div.  475,  131  N.  Y.  Suppl;  897: 

Illinois. — ^Kessler  v.  Washburn,  157  Wolcott   v.    Renault    Selling   Branch, 

III.  App.   533.                             -  175  N.  Y.   App.  Div.   858,  162  N.  Y. 

/oi';a.— Herdman     v.     Zwart,      137  Suppl.  496. 

Iowa,  500.  149  N.  W,  631.  ' 
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extends  to,  all  injuries  vyhieh  can  be  found  to  be  the  proximate 
result  of  the  negligent  acts;  and  it  is  sufficient  if  it  appears  that 
the  negligence  of  the  defemdant  would  probably  cause  harm  to 
some  person,  though  thp  precise  form  in  whicji ;  it  in  fact  resulted 
coiild  not  have  been  forseen.^^  The  fact  that  the  driver  of  an  au- 
tomobile has  violated  a  statute  regulating  his  conduct,*"  or  has 
infringed  the  law  of  road  applicable  to  his  movements,*^  does  not 
render  him  liable  for  injuries  sustained  by  another  traveler,  unless 
the  injuries  proximately  result  from  the  wrongful  act.  The  fact 
that  the  owner  of  the  machine  has  not  complied  with  the  law  per- 
taining to  the  registration  of  the  machine  is  not,  as  a  genef  al  rule, 
considered  a  proximate  cause  of  an  injury  resulting"  either  to  or 
from  the  machine.*^  And,  in  an  action  for  dfiniages  to  an  auto- 
mobile sustained  in  a  collision  at  a  railroad  crossing,  the  fact  that 
the  chauffeur  did  not  have  his  badge  in  sight  as  required  by  statute, 
is  not  considered  an  efficient  cause  of  the  accident  and  does  not 
preclude  th^  owner  froni  recovery ."^  Similarly,  •  the  fact  that  the 
driver  of  a  niachine  dojes  n^t  stop  after  an  accident  and  give  in- 
formation as  to  his  identity  and  that  he  thereby  violates  a  crim,inal 
statute  relative  to  such  conduct,  is  no  evidence  of  his  responsibility 
fqr  the  accident.**  So,  too,  the  fact  that  one  takes  a  vehicle  without 
the  permission  of  the  owner  and  thereby  violates  a  criminal  stat- 
ute, does  not  necessarily  ,render  him  liable  for  iijjuries  sustained 
by  a  pedestrian  through  its  operation.*^     The  application  of  the 

\orth  Carolina. — Tlaylor  v.  Stewart,  S9.  Regan  v.  Cummings,  22*  Mass. 

172  N.  <:!ar.  203,  90  S.  B.  134.  414,  117  N.  E.  800. 

Tescas. — Schoellkopf  Saddlery  Co.  v.  60.  Section  300. 

Crawley  (Civ.  App.),  203  S.  W.  1178;  61.  Section  368. 

Texas,  etc.,   Co.  v.  Harrington    (Civ.  62.  Section  126. 

App.),  309  S.  W.  685.  63.  Latbam   v.    Cleveland,   etc.,    K. 

It    is    a    question    for    the    jury  Co.,  164  111.  App.  559. 

whether   the   injuries   for   which   the  64.  Henderson"  v.  Northam    (Cal. ), 

action  is  brought  were  sustained  at  168  Pac.   1044. 

the   time   of  the   collision   or  aubse-  65.  Johnston  v.  Cornelius   (Mich.), 

quent  thereto.     Grimes  v.   Oathoart,  166  N.  W.  983. 
69  Wash.  519,  125  Pac.  764.  See  also 
section  359.                                          * 
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proximal*  cause  doctrine  is  discussed  in  defail  in  otter  parts  of 
this,  book.^^ 

Sec.  290.  Proximate  cause — concurring  negligence  of  third 
party, 

When  the  negligence  of  the  defendant  is  shown,  the  fact  that  a 
third  person  was  also  guilty  of  negligence  which  contributed  to  the 
in jiirj  of  the  plaintiff,  will  not  relieve  the  defendant  from  liability 
for  his  negligence.^'  This  principle  is  well  illustrated  in  cases 
whespe  the  negligence  of  the  driver  of  an  automobile  combinea  with 
the  negligence  of  a  railroad^  street  railway  company,  or  driver,  of 
anothear  vehicle,  so  that  injury  is  occasioned  to  a  passenger  in  the 
automobile,  and  it  is  generally  held  that  the  negligence  of  the 
driver  thereof  is  not  to  be  imputed  to  the  passenger  and  does  not 
deprive  such  passenger  of  his  remedy  against  the  railroad  or  other 
negligent  defendant.""  Where  the  negligence  of  the  driver  of  an 
automobile  and  thfe  negligence  of  a  pedestrian  whom  he  was.  try- 
ing to  avoid,  caused  the  madiine  to  strike  a  third  person,  the  fact 
that  the  pedestrian  was  also  guilty  of  negligence  does  not  relieve 
the  auto  driver  from  liability  for  the  injuries  to  such  third  pferson."' 
And  the  jury  may  be  justified'  in  cbaa-ging  the  driver  of  a  motor 
vehicle  with  negiigience  where  he  wrongfully  cut  the  corner  and 
caused  another  vehicle  to  strike  a  pedestrian,  although  the  acci- 
dent would  not  have  happened  but  for  the  wrongful  speed  of  the 
other  vehicle.™ 

66.  See  sections  396,  415,  521,  705.  writings    are    not   under    seal.       The 

67.  King  V.  San  Diego  Elec.  Ry.  writings  do  not  a'oknowledge  tlie  re- 
Oo.  (Cal. ),  168  Pac.  131.-  See  also  ceipt  of  full  satisfaction,  but  affirm 
Christl  V.  Hawert;  164  Wis.  634,  160  tke  contrary.  Neither  writing  oon- 
J>r.  W.  1061.  tains    anytliing   that   imports   a   dis- 

"A  release  of  one  jfiint  tortfeasor  charge  of  the  cause  of  action."  Black- 
by  an  instrument  under  seal  is  a  con-  nler  v.  McCabe,  86  Vt.   303,  &5   Atl. 
elusive   discharge   of  all,  but  an  un-  113. 
sealed  discharge  of  one  will  not  oper-  68.  Section  679. 
ate  as  a  discharge  of  all  unless  it  ap-  69.  Mehegan  v.  Faber,  158  Wis.  645, 
pears  that  the  payment  made  was  re-  149  N.  W.  397. 

ceive'd  in  full  satisfaction.     This  case  70.  Hellan  v.  Supply  Laundry  Co., 

is  not  one  of  technical  release,  for  the  94  Wash.  683,  163  Pac.  9. 

23 
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Sec.  291.  Proximate  cause  —  intervening  agency. 

The  line  of  proximate  results  -which  follow  from  an  act  of  neg- 
ligence is  sometimes  said  to  be  broken  when  an  intervening  agency 
interposes  for  which  the  defendant  is  not  responsible.  Thus,  the 
negligfence  of  one  who  leaves  a  motor  vehicle  unattended  by  the  side 
of  the  highway  does  not  create  liability  for  injuries  which  result 
from  a  boy  interfering  with  the  brakes  and  causing  the  machine 
to  start. '^  But,  when  the  negligent  conduct  of  the  driver  of  an 
automobile  causes  it  to  strike  a  pedestrian  iand  such  pedestrian  is 
thereby  thrown  so  as  to  strike  and  cause  injury  to  a  third  person,, 
the  driver  may  be  liable  for  the  injuries  sustained  by  such  third 
person.'^  Generally  speaking,  an  intervening  cause,  in  order  to 
relieve  from  liability,  must  itself  be  a  wrongful  cause;  that  is,  a 
cause  for  which  the  producer  thereof  would  himself  be  liable  to 
the  plaintiff.™  Thus,  where  a  defendant  wrongfully  backed  his 
automobile  into  a  street  without  giving  the  proper  statutory  warn- 
ing to  other  travelers,  and  one  riding  a  motorcycle  along  the  street 
was  injured  while  attempting  to  avoid  such  automobile  by  colliding 
with  another  automobile,  it  was  held  that  the  other  machine  was 
not  an  intervening  cause  which  would  relieve  the  defendant  from 
liability.'*  And,  where  an  automobile,  although  driven  carefully,, 
was  caused  to  skid  by  the  slippery  condition  of  the  highway  and 
struck  a  wagon  of  the  plaintiff,  it  was  held  that  the  municipality 
was  liable  for  the  injuries  to  the  wagon. '^ 

Sec.  292.  Competency  of  driver  of  motor  vehicle  —  in  gen- 
eral. 

One  of  the  obligations  imposed  on  the  driver  of  an  automobile 
is  that  he  should  have  reasonable  experience  and  skill  in  the  man- 

71.  Ehad    v.    Dequesiie    Light    Co.,  73.  Pyers  v.  Tiers,  87  N.  J.  L.  5&Q, 
255  Pa.  St.  409,  100  Atl.  »63.     And       !)9  Atl.  130. 

see  section  343.  74.  Pyera  > .  Tiers,  89  N.  J.  L.  520, 

72.  Walker   v.    Rodriguez,    139   La.       99  Atl.  130. 

251,  71  8o.  499.  75.  Kelleher    v.    City   of   Newbury- 

port,  237  Mass.  463,  116  N.  E.  807. 
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agement  of  automobiles  and  that  he  is  physically  capable  of  run- 
ning the  machine.^''  And  when  one  employes  another  to  run  a 
motor  vehicle,  he  should  exercise  reasonable  prudence  in  selecting 
an  employee  having"the  necessary  requirements.''^  If  the  owner 
knowingly  intrusts  the  machine  to  one  who  is  incompetent,  he  may 
be  liable  for  ensuing  injuries.''*  But  when  the  chauffeur  takes  the 
machine  without  the  knowledge  or  consent  of  the  owner  and  uses 
it  for  his  own  purposes,  it  has  been  held  that  liability  for  his  con- 
duct on  such  a  trip  is  not  imposed  on  the  master  on  the  theory  that 


76.  Fricker  v.  Philadelphia  Rapid 
Transit  Co.,  63  Pa.  Super.  Ct.  381. 

Inexperienced  driver  learning  to  run 
machine.' —  Where  an  inexperienced 
person  is  learning  to  drive  an  auto- 
mobile in  the  presence  of  and  under 
the  tuition  of  an,  experienced  oper- 
ator, he  is  not  liable  for  injuries  oc- 
casioned thereby,  unless  tlipre  is  posi- 
tive negligence  on  his  part.  "^  Bertra,nd 
V.  Hunt,  89  Wash.  475,  154  Pao.  804. 
But  see  Winslow  v.  New  England  Co- 
op. Soc,  225  Mass.  576,  114  N.  E. 
748,  holding  such  a  person  to  the  care 
of  an  ordinarily  prudent  driver. 

77.  Parker  v.  Wilson,  179  Ala.  361, 
60  So.  150,  43  L.  K.  A.  (N.  S.)  87; 
Gardiner  v.  Solomon  (Ala.),  75  So. 
621;  Daily  v.  Maxwell,  153  Mo.  App. 
415,  133  S.  W.  351;  Raub  v.  Donn, 
254  Pa.  St.  203,  98  Atl.  861 ;  Allen  v. 
Brand  (Tex.  Civ.  App.),  168  S.  W.  35. 
See  also  Brown  v.  Green  &  Flinn,  Inc. 
(Del.),   100  Atl.   475.     "But  no  one 

can  deny  that  an  automobile  in  tlie 
hands  of  a  careless  and  incompetent 
driver  would  be  a  dangerous  machine 
to  turn  loose  on  busy  streets,  and 
would  constitute  a  menace  to  travel- 
ers. The  owner  of  a  ear  must  exercise 
reasonable  care  in  the  selection  of  a 
chauffeur,  and,  failing  in  this,  will 
be  held  liable  for  the  consequences  of 


his  own  negligence  in  sending  out  his 
car  in  charge  of  an  incompetent  oper- 
ator." Daily  v.  Max^vell,  152  Mo. 
App.  415,  133  S.  W.  351.  "While 
automobiles  are  not  inherently  re- 
garded as  dangerous  instrumentalities, 
'and  the  owner  thereof  is  not  respon- 
sible for  the  negligent  use  of  the 
same,  except  iipon  the  theory  of  the 
'  doctrine  of  respondeat  superior,  yet 
there  is  an  iexception  if  he  intrusts 
it  to  one,  though  not  an  agent  or  ser- 
vant, who  is  so  incompetent  in  the 
handling  of  the  same  as  to  convert  it 
into  a  dangerous  instrumentality,  and 
tlie  incompetency  is  known  to  the 
owner  when  permitting  the  use  of  the 
vehicle.''  Gardiner  v.  Solomon  (Ala.), 
75  So.  '621. 

Public  automobiles. — The  driver  of 
a  public  vehicle  is  bound  to  be  a, 
skillful  driver,  and  any  damage  aris- 
ing from  his  unskillful  driving  is  a 
ground  of  action.  A  less  degree  of 
skill  is  to  be  looked  for  from  the 
driver  of  a  private  vehicle,  but  he  is 
bound  to  drive  with  reasonable  care 
and  skill.  Collier  v.  C?haplin,  U.  P., 
G.  P.,  cor.  Byles,  J.,  Westminster, 
Feb.  1,  1865;  Oliphant's  Law  of 
Horses,  p.  2'83. 

78.  Gardiner  v.  Solomon  (Ala.),  75 
So.  621. 
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the  chauffeur  was  not  a  eampeteht  and  careful  operator.™  The 
owner's  fault  in  employing  an  improper  servant  is  not  deemed  a 
proximate  cause  of  an  injury  occasioned  to  a  third  person  when 
the  servant  has  unlawfully  taken  the  car  for  his  o^n  purposes. '" 

Sec.  293.  Competency  of  driver  of  motor  vehicle  —  pre- 
sumption as  to  skill  of  driver. 

It  is  held  that  there  is  no  presumption  either  as  to  the  skill 
or  want  of  skill  of  the  driver  of  a  vehicle.  Thus  it  is  not  proper 
for  the  judge  to  charge  the  jury  that  the  law  presumes,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the  driver  of  the  machine 
in  question  was  a  reasonable,  careful  and  skillful  driver  of  such 
a  machine.'^  But,  in  an  action  for  injuries  to  an  automobile,  the 
biirden  of  proof  is  not  upon  the  owner  to  show  that  the  driver  was 
competent.*^ 

Sec.  294.  Competency  of  driver  of  motor  vehicle  —  physi- 
cal condition  of  driver. 

It  is,  of  coursfe,  clear  that  one,  whose  physical  condition  forbids 
the  operation  of  a  motor  vehicle  with  the  precautions  whieh  a  rea- 

79.  Lewis  >'.  Amorous,  3  Ga.  App.  tliat  tlie  defendant  ought  to  have 
50,  59  S.  E.  338 ;  Danforth  v.  Fisher,  known  or  anticipated'  tliat  he  would 
75  N.  H.  Ill,  71  Atl.  535,  31  L.  R.  steal  the  vehicle,  or  use  it  for  liis 
A.  (N,  S. )  93;  Jones  v.  Hoge,  47  own  purposes  contrary  to  the  owner's 
Wash.  663,  93  Pac.  433,  135  Am.  St.  explicit  order;  and  unless  that  fact 
Rep,  915,  14  L.  R.  A.  (N.  S.)  .316.  is  found,  it  cannot  be  said  that  the 
And  see  chapter  XXIII,  as  to  liability  defendant's  fault  in  employing  a 
of  owner  for  negligence  of  driver.  chauffeur  whom  he  knew  to  be  reck- 

80.  "  If  it  were  conceded  that  Mc-  less  was  the  cause  of  the  plaintiff's 
Caule>'  was  a  reckless  o]ierator  and  injury."  Danforth  v.  Fisher,  75  N. 
tliat  the  defendant  was  aware  of  that  H.  Ill,  71  Atl.  535,  31  L.  R.  A.  (N. 
fact,  it  could  not  be  found  that  the  S.)    93. 

continued  employment  of  a  careless  81.  Devine  v.  Brunswick-Balke  Col- 
servant  by  ihe  defendant  was  tlie  lender  Co.,  270  111.  504,  110  N.  E. 
legal   cause  of  the   plaint! II "s   injury.  780. 

Knowledge  that  McCauley  was  liflbil-  82.  Ijatham   v.    Cleveland   0.   C.   & 

ually  careless  in  the  operation  of  tlic  St.  L.  R.  Co.,  179  111.  App.  334. 
automobile  lias   no  tendency  to  prove 
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sonably  prudent  man  would  take,  should  not  attempt  such  an  un- 
dertaking. Thus,  np^ligence  may  be  predicated  on  the  fact  that 
the  owner  of  a  machine  permitted  it  to  be  run  by  a  driver  who 
was  crippled  so  that  he  could  not  use  the  foot  brake  efficiently.*^ 
And  where  an  innocent  person  is  injured  as  the  result  of  the  viola- 
tion of  a  statute  which  forbids  the  operation  of  a  motor  vehicle 
by  an  intoxicated  driver,  liability  may  be  imposed.^*  So,  too,  if 
one  voluntarily  drinks  liquor  until  he  is  intoxicated,  and  so  neg- 
ligently operates  an  automobile  as  to  cause  injury  to  another,  his 
intoxication  will  furnish  no  excuse  for  his  negligence  or  its  proxi- 
mate, results.*^  One  is  not  relieved  of  his  duty  of  exercising  rea- 
sonable care  for  his  own  safety  by  voluntary  intoxicaj;ion.*^     On 


83.  See    Blalack    v.    Blacksher,    11 
Ala.  App.  545,  66  So.  863. 
,     84.  Lincoln  Taxicab   Co.   v.   Smith, 

88  Misc.  (N.  Y.)  9,  150  N.  Y.  Suppl. 
86.  See  also  Stewart  v.  Smith  (Ala. 
App.),  7S  So.  7S4. 

Proximate  cause. — The .  violation  of 
a  statute  with  reference  to  intoxi- 
cated drivers  does  not  afford  a,  basis 
of  recovery,  uijess  the  injuries  in 
question  are  the  proximate  result  of 
the  violation.  Allen  v.  Pearson,  89 
rionn.  401,  94  Atl-  277.  And  see  sec- 
tions 289-291  as  to  proximate  cause. 

85.  Powell  v.   Berry,   145   Ga.   696, 

89  S.  E.  753;  Winston's  Adm'r  v.  City 
of  -Henderson,  179  Ky.  330,  200  S. 
W.  330.  "As  liquor  may  affect,  not 
only  the  brain,  but  the  nerves,  the 
muscles,  and  the  eyesight,  if  a  person 
voluntarily  becomes  intoxicated,  and 
in  that  condition  undertakes  to  drive 
an  automobile,  and  injury  results  to 
another  from  the  negligent  operation 
of  it,  his  condition  would  be  a  fact 
for  the  consideration  of  the  jury,  in 
determining  whether  he  acted  with 
diligence  or  negligence."  Powell  v. 
Berry,  145  Ga.  696,  89  S.  E.  753. 


86.  Winston's  Adm'r  v.  City-  of 
Henderson,  179  Ky.  320,  200i  S.  W. 
330.  "  Voluntary  drunkenness  fur- 
nishes no  excuse  for  negligence;-  nor 
does  it  relieve  a  drunken  man  from 
exercising  the  degree  of  care  required 
of  a  sober  man  in  the  same  circum- 
stances. If  a  person  is  required  to 
use  ordinary  care,  this  means  that 
ca-re  which  every  prudent  man  would 
exercise  under  similar  circumstances. 
In  taking  the  conduct  of  every  pru- 
dent man  as  a  standard,  reference  is 
made  to  the  normal  man;  that  is,  the 
sober  man.  Ordinary  care  is  not  to 
be  n^easured  by  whajt  every  prudent 
drunken  man  would  do  under  like 
circumstances,  but  what  every  pru- 
dent sober  man  would  do  under  like 
circumstances.  If  ordinary  care  un- 
der certain  circumstances  would  re- 
quire that  a  certain  thin^  should  be 
done,  the  requirement  is  binding  on 
a  man  Avhetlier  sober  or  drunk;  and 
getting  drunk  will  "not  relieve  the 
person  from  the  duty.  To  hold  other- 
wise would  be  to  put  a  premium  upon 
drunkenness."  Powell  v.  Berry,  145 
Ga.   696,  89   S.  E.   753. 
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the  other  hand,  intoxication  of  itself  furnishes  no  ground  for  lia- 
bility, if  the  driver  has  nevertheless  eixereised  the  care  of  a  rea- 
sonably prudent  driver.*^  And  the  fact  that  the  driver's  eyesight 
is  such  that  he  is  compelled  to  wear  glasses  does  not  forbid  him 
from  driving  a  motor  vehicle  on  the  highways.**  Where  the  driver 
of  an  automobile  drove  over  an  embankment  on  the  side  of  the 
road,  and  it  appeared  that  it  was  broad  daylight  and  the  road  was 
hard,  dry  and  smooth  and  wide  enough  for  two  vehicles,  and  there 
was  no  obstruction  or  other  vehicles  along  the  roadj  and  it  fur- 
ther appeared  that  the  car  was  in  good  condition  and  he  had  driven 
at  previous  times  carelessly  and  too  near  the  edge  of  the  road,  and 
"it  was  a  hot  day  and  the  driver's  explanation  was  that  he  was  sud- 
denly taken  with  a  period  of  dizziness,  it  was  held  that  his  neg- 
ligence was  a  question  for  the  jury.*'  Moreover,  one  who  is  sub- 
ject to  sudden  attacks  of  vertigo,  but  who  nevertheless  attempts  to 
run  an  automobile  along  a  street  frequented  by  other  travelers, 
may  be  guilty  of  criminal  negligence  and  liable  to  a  criminal  prose- 
cution.®" 

Sec.  295.  Competency  of  driver  of  motor  vehicle  —  permit- 
ting immature  child  to  drive  car. 

The  owner  of  an  automobile  may  be  charged  with  negligence  if 
he  permits  young  children  to  run  the  machine  and  their  immaturity 
or  lack  of  judgment  occasions  injuries  to  other  travelers.®^  Lia- 
bility is  not  imposed  on  the  owner  because  of  the  relationship  be- 
tween the  parties  or  because  of  the  ownership  of  the  machine,  but 

87.  Sylvester  v.  Gray  (Me.),  105  91.  Parker  v.  Wilson,  179  Ala.  381. 
Atl.  815.  60  So.  150,  43  L.  R.  A.    (N.  S.)   87; 

88.  Bigelow  v.  Town  of  St.  Johns-  Gardiner  v.  iSoloman  (Ala.),  75  So. 
bury    (Vt.),  105  Atl.  34.  621;   Linville  v.  Nissen,  162  N.  Car. 

89.  Myers  v.  Tri-State  Auto  Co.,  »5,  77  S.  E.  lO^e;  Raub  v.  Donn,  254 
121  Minn.  68,  140  N.  W.  184.  Pa.    St.   203,   98   Atl.   861.     And   see 

90.  Tift  V.  State,  17  Ga.  App.  663,  section  292.  et  seq. 
88  S.  E.  41.     See  cliapter  XXVII,  as 

to  criminal  offenses. 
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because  of  the  owner's  negligence  or  wrongful  act  in  entrusting 
the  machine  to  a  person  of  immature  years  and  judgment.'^  Thus, 
it  is  clear  that  if  a  father  entrusts  a  heavy  motor  vehicle  to  his  son 
who  is  only  eleven  years  of  age  for  running  along  the  streets  of  a 
populous  town,  the  owner  may  be  responsible  for  injuries  occa- 
sioned through  the  conduct  of  such  boy.'^  Statutes  which  prohibit 
the  operation  of  motor  vehicles  by  children  under  a  prescribed  age 
may  have  a  material  bearing  on  this  question.  Such  a  statute  is 
a  legislative  declaration  that  children  under  the  age  limit  are  in- 
competent to  drive  such  vehicles  on  the  public  highways.'*  If  the 
owner  connives  with  his  young  son  in  the  violation  of  such  a.  stat- 
ute, he  should  be  responsible  for  all  injuries  which  proximately 
result  from  the  violation.^^  A  question  may  remain,  however,  as 
to  whether  the  immaturity  of  the  driver  was  the  proximate  cause 
of  the  plaintiff's  injuries.^ 

Sec.  296.  Competency  of  driver  of  motor  vehicle  —  opinion 
of  witness  as  to  competency  of  driver. 

.  In  an  action  involving  the  competency  of  the  driver  of  a  motor 
vehicle,  a  witness  should  not  be  permitted  to  give  his  opinion  as 
to  the  competency  of  the  driver  in  question,  for  the  jury  is  capable 
of  drawing  the  proper  inference  from  a  statement  of  the  facts.'^ 
So,  too,  where  one  of  the  issues  was  whether  a  crippled  driver 
<;oTild  efficiently  manipulate  the  brakes  of  a  Ford  car,  it  is  reversi- 

92.  Parker  v.  Wilson,  179  Ala.  361,  family,  whose  acts  he  had  the  right 
■60  So.  150,  43  L.  R.  A.  (N.  S.)  87;  and  authority  to  control,  to  operate 
Linville  v.  Nissan,  lft3  N.  Car.  95,  77  his  oar,  he  became  a  party  to  the  vio- 
S.  E.  1096.  lation  of  the  statute,  and  should  be 

93.  Allen  v.  Brand  (Tex.  Civ.  held  responsible  for  the  consequences 
App.),  168  S.  W.  35.  which  followed.    Sohultsi  v.  Morrison, 

94.  Daily  v.  Maxwell,  152  Mo.  App.  1  Misc.  (N.  Y.)  ZiS,  154  N.  Y.  Suppl. 
415,  133  S.  W.  351;  Schultz  v.  Morri-  257. 

son,  91  Misc.   (N.  Y.)   248,  154  N.  Y.  96.  Elmendorf  v.  Clark,  143  La.  — , 

Suppl.  257.  79   So.   557;    Taylor   v.   Stewart    (N. 

95.  Taylor  v.  Stewart,  172  N.  Car.       Car.),  95  S.  E.  167. 

S03,  90  S.  E.   134.     "  When  the  de-  97.  Pantages   v.  Seattle  Elec.   Co., 

fendant    permitted    one    of    his    own       55  Wash,  453,  104  Pao.  629. 
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ble  error  to  permit  a  witness  to  state  that  one  could  run  a  car  of 
that  kind  and  operate  the  brake  as  effectively  with  his  hands  as  with 
his  feet.'*^ 

Sec.  297.  Effect  of  violation  of  statute  or  munieipal  ordi- 
nance —  in  general. 

The  courts  in  the  different  jurisdictions  are  not  harmonious  on 
the  question  as  to  the  effect  which  shall  be  given  to  the  violation 
of  a  statute  or  municipal  ordinance  regulating  the  use  of  highways. 
In  some  States,  the  view  is  taken  that  the  violation  is  evidence  of 
negligence ;''  in  others,  the  courts  say  that  the  violation  is  prima 
facie  evidence  of  negligence  ;^  but  the  view  generally  taken  is  that 
the  violation  is  negligence  per  se?  ,  The  distinction  between  mere 


98.  Black  v.  Blaeksher,  11  Ala. 
App.  545,  66  So.  863. 

99.  Minnesota. — ^Day  v.  Duluth  St. 
Ry.  Co.,  lei  Minn.  445,  141  N.  W. 
795. 

Nebraska. — ^Kule  v.  CJaar  Transfer 
&  Storage  Co.,  1«6  N.  W.  883. 

New  Jersey. — ^Horowitz  v:.  Gottwalt 
(N.  J.  L.),  103  Atl.  930;  Kolankie- 
wi?  V.  Burke  (N.  J.  L.),  103  Atl. 
249. 

Neio  York. — MeCart-agher  v.  Proal, 
114  N.  Y.  App.  Div.  470,  IW  N.  Y. 
Suppl.  208;  Harding  v.  Cavanuagh, 
91  Misc.  (N.  Y.)  511,  155  N.  Y. 
Suppl.  374;  People  v.  Scanlon,  132  N. 
Y.  App.  ±)iv.  526,  117  N.  Y.  Suppl. 
57;  Mgyers  v.  Barrett,  167  N.  Y.  App. 
Div.  170,  152-  N.  Y.  Suppl.  921;  Stem 
V.  Internationfll  Ry.  Co.,  167  App. 
"Div.  503,  li53  N.  Y.Suppl.  520;  Crom- 
bie  V.  O'Brien,  178  ^pp.  Div.  807,  165 
N.  Y.  Supp.  858.  See  also  Beickheraer 
V.  Empire  Carrying  Corp.,  172  N.  Y. 
App.  Div.  866,  158  N.  Y.  Suppl.  853. 

Canada. — Bears  v.  Central  Garage 
Co.,  3  D.  L.  R.  387;  Stewart  v.  Steele, 


6  D.  L.  R.   1;   GttmpbeU  v.  Pugsley, 

7  D.  L.  R.  177. 

1.  Ward  v.  Meredith,  220  111.  66,  7-7 
X.  E.  119;  Lawrence  v.  Channahon, 
157  In.  App'.  560;  Schumacher  v. 
Meinrath,  177  111.  App.  530;  Bruhl 
V.  Anderson,  189  111.  App.  461,  Fip- 
pinger  v.  Glos,  190  111.  App.  238; 
Frank  C.  Weber  v.  Stevenson  Grocery 
Co.,  194  HI.  App.  432;  Berg  v.  Mich- 
ell,  196  111.  App.  509. 

2.  Alaiamcu.—Wa.tts  v.  Montgomery 
Tr.  Co.,  175  Ala.  102,  57  So.  471; 
Hill  v.  Condon,  14  Ala.  App.  332,  70 
So.  208.  "  The  decisions  as  to  the 
legal  e;ffect  of  viplajting  a  statute  or 
ordinance  are  npt  harmonious.  In 
some  cases,  it  is  held  that  such  vio- 
lation is  not  ilegligence  per  se,  but 
that  it  is  competent  evidenpe  of  neg- 
ligence, and  may  be  sufficient  to  jus- 
tify a  jury  in  findii}g  negligence  in 
fact.  .  .  .  However,  it  is  settled 
in  Alabama,  and  we  think  it  is  the 
weight  of  authority,  that  a  violation 
of  a  staj^ute  or  an  ordinance  is  n^li- 
gence    per    se,    and    a    person    proxi- 
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■"  evidence   of   negligence ",   and,  "  negligence    -per  se "    is   very 
marked,  in  that  in  the  former  there  iritist  be  an  adjudication  as  to 


mately  injured  thereby  may  recovfer 
for  such  injuries  against  the  violator 
of  the  law."  Watts  v.  Montgomery 
Tr.  Co.,  175  Ala.  102,  57  So.  471. 

California. — Scragg  v.  Sallee,  24 
Cal.  App.  133,  140  Pac.  70i6;  Opitz 
V.  Schenck,  174  Pac.  40;  Mathes  v. 
Aggeler  &  Musser  Seed  Co.,  178  Pac. 
713. 

Colorado. — Denver  Omnibus  &  Cab 
Co.  V.  Mills,  31  Colo.  App.  582,  123 
Pac.  798. 

Detotoore.-r-TraTers  v.  Hartman,  5 
Boyce   (Del.)   303,  93  Atl.  855. 

0ei(irylo.— Sheppard  v.  Johiison,  11 
Ga.  App.  380,  75  S.  E.  848;  Columbus 
R.  Co.  V.  Waller,  12  Ga.  App.  674, 
78  S.  E.  52;  ODowd  v.  Newnham,  13 
Ga.  A|)p.  220,  80  S.  E.  36;  Ware  v. 
Laman,  18  Ga.  App.  673,  90  S.  E. 
364;  Central  lof  Ga.  R.  Co.  v.  Larsen, 
19  G*.  App.  413,  91  S.  E.  517. 

IndAAViM. — Fox  V.  Barekman,  178 
Ind.  573,  99  K  E.  -989;  Carter  v. 
Caldwell,  183  Ind.  434,  109  N.  E.  355 ; 
Oonder  v.  Griffith,  61  Ind.  App.  318, 
111  N.  E.  816;  .Mayer  v.  Melleter 
<Ind.  App.),  114  N.  E.  241. 

Iowa. — Hubbard  v.  Bartholomew, 
163  Iowa,  58,  144  N.  W.  13;  Fisher 
V.  Ellston,  174  Iowa,  364,  156  N.  W. 
42S. 

Kansas. —  Fisher  v.  O'Brien,  99 
Kans.  621,  162  Pao.  317. 

Kentuohy. — ^National  Casket  Co.  v. 
Powar,  137  Ky.  1'5«,  125  S.  W.  879. 

Missouri. — Barton  v.  Faeth,  193 
Mo.  App.  4i0a,  186  S.  W.  53;  Carra- 
dine  V.  Ford,  195  Mo.  App.  684,  187 
S.  W.  285;  Rappaport  v.  Roberts 
(Mo.  App.),  203  S.  W.  676. 


Xorth  Carolina. — Taylor  v.  Stew- 
art, 172  N.  Car.  203,  90  S.  E.  134; 
Taylor  v.  Stewart,  95  S.  E.  167. 

Ohio. — Schell  v.  DuBois,  94  Qliio, 
93,  113  N.  E.  ©64. 

.  South  CaroMHa. — Whdley  v.  Osten- 
dorff,  90  S.  Oar.  281,  73  S.  E.  186; 
MeCoon  v.  Muldrow,  91  S.  Car.  533, 
74  S.  E.  386. 

Texas. — Sta,t6u  v.  Monroe  (Civ. 
App.),  150  S.  W.  238;  Solon  v.  Pasche 
(Civ.  App.),  153  S.  W.  '672;  K^evil 
V.  Ponsford  (Civ.  App.),  173  S.  W. 
518;  Schoellkopf  Saddlery  Co.  v. 
Crawley  (Civ.  App.),  203  S.  W.,1172; 
Carvel  V.  Kusel  (Civ.  App.);  205  S. 
W.  941 ;  El  Paso  Elec.  Ry.  Co.  v.  Ter- 
nazas  (Civ.  App.),  208  S.  W.  387; 
Sputbern  Traction  Co.  v.  Jones  (Civ. 
App.),  209  S.  W.  457;.  Ward  v. 
Cathey    (Civ.   App.),  210  S.  W.  289. 

Utah. — Beggs  v.  Glayton,  40  Utah, 
389,  12  Pac.  7. 

Washmgtoni — Ballard  v.  Collins,  63 
Wash.  493,  115  Pac.  1050;  Hillebrant 
V.  Manz,  71  Wash.  350,  128  Pac.  892; 
Ludwigs  V.  Dumas,  72  Wash.  68,  129 
Pac.  903;  Mi«kel80n  v.  Fischer,'  81 
Wash.  433,  142  Pac.  1160;  Moy  Qaon 
v.  M.  Furuya  Co.,  81  Wash.  526,  143 
Pac.  99';  Lloyd  v.  Oalboun;  82  Wafth. 
^35,  143  Pac.  458,  overruling  78  Wa«h. 
438,  139  Pac.  231;  ShefBeld  v.  Union 
Oil  Co.,  82  Wash.  386,  144  Pac.  539; 
Bogdan  v.  Pappas,  95  Wash.  579,  164 
Pac.  208.  "This  court  ia  definitely 
committed  to  the  rule  that  '  a  thing 
which  is  done  in  violation  of  positive 
law  is  in  itself  negligence,'  in  the 
absence  of  pleading  and  proof  of  such 
peculiar  facts  as  would  tend  to  jus- 
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whether  or  not  the  violation  constitutes  negligence,  whereas  in  the 
latter  negligence  necessarily  follows  flie  proof  of  the  violation.* 
In  at  least  one  jurisdiction,  a  distinction  has  been  drawn  between 
the  violation  of  a  statute  and  the  violation  of  an  ordinance,  and,  it 
has  been  held  that  the  violation  of  a  statute  is  negligence  per  se, 
but  that  result  does  not  follow  from  the  violation  of  a  municipal 
ordinance.*  The  ^effect,  of .  the  violation  of  a  statute  is  further 
discussed  in  this  work  in  connection  with  particular  regulations.^ 
The  rule  is  different  in  some  jurisdictions  where  the  regulation 
involved  relates  to  the  so-called  "  law  of  the  road."  Driving  on 
the  wrong  side  of  the  road  is  not  so  clearly  a,  wrongful  act  as  driv- 
ing at  a  prohibited  spaed,  for  the  oircumstances  may  be  such  as 
to  excuse  a  violation  of  the  law  of  the  road.  Hence  the  violation 
is  generally  said  to  be  prima  facie  negligen.ce  and  the  violator  of  the 
rule  is  given  an  opportunity  to  rebut  the  inference  of  negligence 
arising  against  him.*     There  are,  however,  a  few  jurisdictions 


tify  the  violation.  .  .  .  Ill  conso- 
nance with  that  rule,  this  court,  in 
common  with  others,  has  repeatedly 
held  -that  in  the  absence  df  circum- 
stances tending  to  excuse  by  making 
such  a  course  reasonably  necessary,  a 
failure  to  observe  the  law  of  the  road, 
resulting  in  injury,  is  negligence  as 
a  matter  of  law."  Johnson  v.  Heit- 
man,  88  Wash.  595,  153  Pac.  331. 

Wisconsin. — Ludke  v.  Buick,  160 
Wis.  440,  153  N.  W.  190,  L.  R.  A. 
1915  D.  968;  Eiggles  v.  Priest,  163 
Wis.  199,  157  N.  W.  755. 

3.  Central  of  Georgia  Ry.  Co.  v. 
Larsen,  19  Ga.  App.  413,  91  S.  E. 
517.  "  When  evidence  of  negligence 
is  only  prima  facie,  it  is  subject  to 
rebuttal,'  but  when  there  is  negligence 
per  se,  it  is  conclusive  of  that  ques- 
tion." Whaley  v.  Ostendorff,  90  S. 
Car.  S81,  73  S.  E.  186. 

4.  Cook  v.  Johnston,  58  Mich.  437. 
25    N.    W.    388,    55    Am.    Eep.    703; 


Plater  v.  Fey,  70  Mich.  644,  38  N. 
W.  656;  Sterling  v.  City  of  Detroit, 
134  Mich.  22,  95  N.  W.  986  j  Blickley 
V.  Luce's  Estate,  148  Mich.  333,  111 
N.  W.  752;  Westovter  v.  Grand 
Raipids  R.  Co.,  180  Mich.  373,  147 
N.  W.  630;  Rotter  v.  Detroit  United 
Ry.  (Mich.),  171  N.  W,  514.  See  also 
Zoltovski  ^.  Gzella,  159  Mich.  620, 
124  N.  W.  537,  26.L.  R.  A.  (N.  S.> 
435. 

Insttuctions. — One  suing  for  an  in- 
jury occasioned  by  the  operation  of  a 
motor  vehicle  in  excess  of  a  speed 
regulation,  is  entitled  to  have  the 
jury  given  a  clear  and  explicit  in- 
struction as  to  the  legal  effect  of  the 
violation.  Levyn  v.  Koppin,  183; 
Mich.  332,  149  N.  W.  993. 

5.  See  sections  267,  320-322. 

6.  Herdnian  v.  Zwart,  167  Iowa, 
300,  149  N.  W.  631;  Granger  v.  Far-^ 
rant.  179  Mich.  19,  146  N.  W.  218. 
See  also  section  267.     "  But  it  is  not 
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where  a  violatioii  of  the  law  of  the  road  is  considered  negligence 
per  se.  In  any  event,  the  failure  to  observe  the  requirements  of  a 
statute,  if  such  failure  results  in  injury  to  one  for  whose  protection 
it  was  enacted,  may  cause  liability  irrespective  of  whether  such 
conduct  would  constitute  negligence  in  the  absence  of  the  statute.' 

Sec.  298.  Effect  of  violation  of  statute  or  municipal  ordi- 
nance—  violation  as  contributory  negligence. 

The  rule  as  to  the  effect  of  the  violation  of  a  statutory  or  muni' 


to  be  understood  that  we  intend  to 
hold  that  the  fact  that  the  driver  of 
a  motor  Vehicle  may  violate  the  stat- 
ute by  driving  on  the  wrong  side  of 
the  road  or  street  is  itself  necessarily 
an  act  of  negligence  in  all  cases.  He 
might  for  a  sufficient  reason  be  com- 
pelled to  drive  on  the  left  of  the  cen- 
ter of  the  road  or  street,  and  do  so 
in  such  manner  as  to  Oeave  to  ap- 
proaching vehicles,  pedestrians,  or 
animals  ample  opportunity  to  pass 
with  perfect  safety  to  themselves,  in 
which  ease,  if  damage  occurred  by 
collision  with  his  vehicle,  the  question 
as  to  whose  negligence  was  directly 
responsible  therefor  would  depend 
for  its  solution  upon  the  other  cir- 
cumstances attending  the  accident. 
In  brief,  and  in  other  words,  the  fact 
that  he  was  driving  over  the  highway 
on  the  left  of  the  center  of  the  road- 
way might,  where  injury  to  another 
had  resulted  therefrom,  constitute 
prima  facie  evidence  of  ne^igence, 
but  it  would  amount  to  no  more  than 
that,  and  its  evidentiaiy  effect  might 
properly  be  overcome  or  dispelled  by 
other  evidence.  .  .  .  We  can  con- 
ceive no  inconsistency  between  the 
rule  thus  stated  and  the  declaration 
in  the  opinion  in  the  case  of  Seragg 
V.  Sallee,  24  Cal.  App.  123,  140  P.ic. 


706,  cited  her.e,  that  one  who  drives 
a  motor  vehicle  over  a  street  beyond 
the  rate  of  speed  prescribed  and 
limited  by  a,  municipal  ordinance 
and  for  which  a  penalty  is  provided 
is  guilty  of  negligence  per  se.  The 
two  propositions,  as  we  conceive 
them,  are  widely  divergent.  In  the 
one  case  the  drivers  have  the  right 
to  pass  over  public  streets  and  high; 
w£lys,  and,  as  before  suggested,  if 
they  '  give  reasonab'e  warning  of 
their  approach  '  and  '  use  every  rea- 
sonable precaution  to  insure  the 
safety  of '  approaching  vehicles,  per- 
sons, or  animals,  the  mere  fact  that 
tliey  arc  traveling  on  the  left  of  the 
center  of  the  highway,  while  evidence 
of  more  or  less  significance,  according 
to  other  circumstances  of  the  case,  is 
not  itself  negligence.  In  the  other 
case  one  who  violates  a  penal  statute 
or  municipal  ordinance  commits  a 
public  wrong,  and  such  act  is  negli- 
gence per  se,  and  nothing  further 
need  be  proved  if  it  be  shown  that 
the  infraction  of  such  law  or  ordin- 
ance was  the  direct  and  sole  cause  of 
an  injury  to  another."  Stohlman  v. 
Martin,  28  Oal.  App.  338,  153  Pac. 
319. 

7.  Benson  v.  Larson,  133  Minn.  346, 
13S  X.  W.  426. 
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cipal  regulation  does  not  work  solely  to  the  advantage  of  the  plain- 
tiff in  an  action.  When  the  violation  is  coinmitted  by  the  plain- 
tiff, the  defending  party  is  entitled  to  the  benefits  thereof  as  a  de- 
fense to  the  plaiMiff's  claim.^  In  those  jurisdictions  where  the  vio- 
lation is  considered  negligfence  per  se,  if  it  is  a  contributing  cause 
to  the  injury,  the  plaintiff  may  be  barred  &om  recovering  dam- 
ages, although  the  negligence  of  the  defendant  is  clearly  shown.' 
-Thus,  in  the  case  of  an  injury  to  an  automobile  or  the  driver  there- 
of, from  a  collision  with  a  locomotive,  a  street  car,  or  other  ve- 
hicle, the  fact  that  the  automobile  was  exceeding  the  limit  of  speed 
fixed  by  statute  or  ordinance,  may  bar  an  action  for  the  injuries.^" 
So,  too,  a  violation  of  the  law  of  the  road  may  have  the  effect  of 
establishing  'prima  facie  the  contributory  negligence  of  the  vio- 
lator.^^     In  thosfe  jurisdictions,  where  the  violation  is  coiisidefred. 


8.  "  We  are  not  cited  to  and  have 
found  no  Alabama  case  where  the 
■vioWtion  of  a  statute  or  ordinance  by 
the  injured  party  was  pleaded  by  the 
defendant  by  way  of  contributory 
negligence;  yet  we  see  no  reason  why 
such  a  violation,  if  proximately  caus- 
ing the  injury  complained  of,  cannot 
be  set  up  as  a  defense  to  the  siinple 
negligence  charged  in  the  complaint. 
.  .  .  The  statute  or  ordinance  vio- 
lated, however,  must  have  been  en- 
acted for  the  benefit  of  the  party  who 
seeks  to  invoke  its  violation  as  dis- 
tinguished from  the  public  generally 
or  a  class  to  whom  the  ordinance 
necessai-ily  applies.  Watts  v.  Mont- 
gomery Tr.  Co.,  175  Ala.  102,  57  So. 
471. 

9.  Watts  V.  Montgomery  Tr.  Co., 
175  Ala.  103,  57  So.  471;  Central  of 
Georgia  Ey.  Co.  v.  Larsen,  19  Ga. 
App.  413,  91  S.  E.  517;  Wood  Trans- 
fer Co.  V.  Shelton,  180  Ind.  373,  101 
N.  E.  718;"Hinton  v.  Southern  Ry. 
Co.,  173  X.  C.  587,  90  S.  E.  756;  Lloyd 


V.  Calhoun,  82  Wash.  35.  143  Pac. 
458;  Yahnke  v.  Lange  (Wjs.),  170 
N.  W.  72S.  See  also  Martin  v.  Her- 
zog,  176  N.  Y.  App.  Div.  614,  163  N. 
Y.  Suppl.  189. 

10.  Columbus  E.  Co.  v.  Waller,  12 
Ga.  App.  674,  78  S.  E.  52;  Ceniral  of 
Georgia  Ry.  Co.  v.  Larsen,  19  Ga. 
App.  4l3,  91  S.  E.  517;  Newton  y.  Mc- 
Sweeney,  235  Mass.  402,  114  TS.  E. 
667;  Barton  v.  Faeth,  193  Mo.  App. 
40a,  186  S.  W.  53;  Keevil  v.  Pons- 
ford  (Tex.  Civ.  App.),  173  S.  W.  518. 
"  It  is  negligence  per  se  for  an  au- 
toist  to  run  his  ear  in  excess  of  or- 
dinance speed,  and  if  such  negligence 
is  a  contributing  cause  of  the  inflic- 
tion of  an  injury  to  him  or  his  car, 
he  will  not  be  allowed  to  recover  dam- 
ages from  another  whose  negligence 
also  contributed  to  the  injury."  Bar- 
ton V.  Faeth,  193  Mo.  App.  403,  186 
S.  W.  52.     See  sections  407,  572,  603. 

11.  Wood  Transfer  Co.  v.  Shelton, 
180  Ind.  37.3,  101  N.  E.  718;  Brickel' 
^ .  Williams,  180  Mo.  App.  572,  167  S. 
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not  as  negligence  per  se,  but  rather  as  mere  evidence  of  negligence, 
a  question  for  .the  jury  may  be  presented  though  it  is  shown  that 
the  injured  person  has  violated  a  positive  regulation.^^  A  violation 
■will  not  bar  the  renaedy  of  an  injured  person,  unless  the  violation 
is  a  contributing  cause  of  the  injury.^^ 

Sec.  299.  Effect  of  violation  of  statute  or  municipal  ordi- 
nance—  who  may  invoke  violation. 

In  case  of  the  violation  of  a  statute  or  municipal  ordinance  by 
an  automobilist,  only  those  classes  of  persons  for  whose  benefit 
the  regulation  was  enacted  can  plead  the  violation  and  secure  the 
advantage  afforded  by  the  general  rule.-^*  Thus  when  the  owner 
of  an  automobile  brings  an  action  against  a  street  railway  company 
for  damages  to  his  machine  sustained  in  a  collision  with  a  street 
car,  the  street  railway  company  cannot  succeed  on  the  theory  that 
the  plaintiff  violated  an  ordinance  requiring  drivers  of  vehicles  to 
keep  on  the  right-hand  side  of  the  street,  for  the  regulation  was  not 
intended  for  the  protection  of  street  railway  companies.-^^    And  a 

W.    607.     And   see   section   367.   403,  15.  Watts  v.  Montgomery   Tr.   Co., 

510.  __  175  Ala.  102,  57  So.  471,  wherein  it 

10.  Day  V.  Duluth  St.  R.   Co.,  121  wa.s  said:     "A  municipality  would  no 

M'inn.   445,   141  N.   W.   795;   MeCar-  doubt  have  the  right,  under  its  police 

rather  v.  Proal,  114  N.  Y.  App.  Div.  power,  to  regulate  the  travel  upon  its 

47,  100  N.  Y.  Suppl.  308.  streets    so   as   to    prevent  congestion 

13.  House  V.  Fry,  30  Cal.  App.  157,  and  collision,  and  could  thereby  pro- 
157  Pac.  500;  Brown  v.  City  of  Wil-  tect  all  persons  usiiig  the  streets,  in- 
mington,  4  Boyce  (Del.)  492,  90  Atl.  eluding  street  cars;  but  it  is  manifest 
44;  Lawrence  v.  Channahon,  157  111.  that  the  ordinance  in  question  was 
App.  560;  Hinton  v.  Southern  Ky.  not  intended  for  the  protection  of 
(^'o.,  172  f?^.  C.  587,  90  S.  E.  756;  street  railways,  as  the  wording  and 
Keevil  v.  Ponsford  (Tex.  Civ.  App.),  meaning  of  same  does  not  exclude  ve- 
173  S.  W.  518.  hicles  from  their  tracks.     The  ordi- 

14.  King  V.  San  Diego  Elec.  Ry.  nance  does  not  require  the  drivers  of 
Co.  (Cal.),  168  Pac.  131;  Johnston  vehicles  to  keep  oflf  of  the  street 
V.  Cornelius  (Mich.),  166  N.  W.  983;  railway  tracks,  but  only  requires  them 
Schell  V.  DuBois,  94  Ohio,  93,  113  N.  to  keep  on  the  side  of  the  street  to 
E.  664;  Bogdan  v.  Pappas,  95  Wash.  the  right;  that  is,  they  must  remain 
579,  164  Pac.  208.  to    the    right    of    the    center    of    the 


366  The   Law~  of  Automobiles. 

statute  forbidding  the  use  of  a  motor  vehicle  without  the,  consent 
of  the  owner  is  not  intended  for  the  protection  of  pedestrians  along 
the  highway  and  cannot  form  the  basis  for  an  action  for  their  in- 
juries.^® But  a  statute  prescribing  the  speed  of  motor  vehicles 
may  be  considered  as  enacted  for  the  benefit  of  passengers  in  a 
jitney  injiired  by  the  unlawful  speed  of  such  machine,  as  well  as 
for  pedestrians  and  other  travelers  outside  of  the  jitney."  And 
a  regulation  regulating  the  conduct  of  drivers  when  passing  a  street 
car  standing  in  the  street,  may  be  deemed  for  the  protection  of 
pedestrians  crossing  the  street  as  well  as  street  railway  passengers.-'* 
So,  too,  an  ordinance  forbidding  the  obstruction  of  fire  apparatus 
by  street  cars  may  be  invoked  by  a  pedestrian  who  is  struck  by  a 
fire  automobile  diverted  from  its  course  by  a  street  car.^^ 

Sec.  300.  Eflfect  of  violation  of  statute  or  municipal  ordi- 
nance—  proximate  cause  of. injury. 

In  order  that  an  injured  plaintiff  shall  reap  the  advantages  aris- 
ing from  the  fact  that  the  defendant  has  violated  a  statute  or  muni- 
cipal ordinance,  it  is  essential  that  the  injury  of  which  the  plain- 
tiff complains  is  one  which  proximately,  follows  from  violation  of 
the  regulation.^"    On  the  other  hand,  if  the  violation  is  the  proxi- 

street.     If  they  do  this,  they  do  not  violate    the    ordinance,    although    he 

violate   the   ordinance,   notwithstand-  may  drive  upon  or  along  the  street 

ing  they  may  be  upon  the  track  of  a  car  track.     It  is  plain  that  the  ordi- 

street  car  line.    It  may  be  that  most  nance   in  question   was  not  intended 

of  the  street  car  tracks   are  laid  in  to    keep    vehicles    off    of    street    car 

the  center  of  the  street,  and  an  ordin-  tracks  or  for  the  protection  of  street 

ance  requiring  vehicles  to  stay  to  the  car  companies." 

right  of  the  track,   if  there  is  space  16.  Johnston  v.  Cornelius    (Mich.), 

enough  for  them  to  do  so,  would  no  166  N.  W.  983. 

doubt  be  a  reasonable  one;   but  "ucli  17.  Singer  v.  Mai'tin,  96  Wash.  231, 

is   not   the   present   ordinance,   as    it  164  Pac.  11,05. 

only  requires  the  vehicle  to  be  to  the  18.  Kolankiewiz    v.    Burke    (N.    J. 

right    of    the    center    of    the    track.  L.).  103  Atl.  349. 

Again,  there  may  be  street  oar  tracks  19.  King   v.    San   Diego    E!ec.    Ey. 


•  *& 


laid  within  either  side  of  the  streets,      Co.  (Cal.),  168  Pac.  131. 

and,  if  a  driver  kept  to  tl'ie  right  of  20.  Alabama. — Taxicab    &    Touring 

the  center  of  the  street,  he  would  not 
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mate  cause  of  the  injury  sustained  by  the  plaintiff,  and  if  the 


Car  Co.  V.  Cabiness,  9  Alsi.  App.  5-19. 
63  So.  774. 

Califorma.^-<Veim  v.  Clark,  11  Cal. 
App.  79,  104  Pac.  632;  George  v.  Mc- 
Manus,  27  Cal.  App.  414.  150  Pac. 
73;  Weaver  v.  Carter,  28  Cal.  App. 
241,  15»  Pac.  333;  House  v.  Fry,  30 
Cal.  App.  157,  157  Pac.  500;  Hender- 
son V.  Northam,  168  Pac.  1044. 
"  Counsel  for  the  defendant  are  un- 
doubtedly right  in  the  contention 
that,  where,  as  is  the  theory  of  the 
plaintiff  here,  a  tort  is  the  direct  re- 
sult of  the  violation  of  some  statu- 
tory or  other  law,  and  the  party 
suing  for  damages  relies  upon  the  in- 
fraction of  such  law  for  a  recovery, 
it  must  be  made  to  appear,  and  the 
court  must  so  instruct  the  jury,  that, 
before  a.  recovery  in  such  case  is  sus- 
tainable, tlie  act  of  the  defendant  in 
violating  such  law  was  the  proximate 
or  direct  cause  of  the  tort  or  injury." 
Weaver  v.  Carter,  28  Cal.  App.  241, 
152  Pac.  323. 

GotmeeUcut. — ^Allen  v.  Pearson,  89 
Conn.  401,  94  Atl.  277;  Coffin  v.  Las- 
kau,  89  Conn.  325,  94  Atl.  370;  Fee- 
han  V.  Slater,  89  Conn.  697,  96  Atl. 
159;  Eadwick  v.  Goldstein.  90  Conn. 
701,  98  Atl.  583. 

Delaware. — Grier  v'.  Samuel,  4 
Boyce,  106,  86  Atl.  209. 

Illinois. — Graham  v.  Hagmann,  370 
111.  252,-110  N.  E.  337,  affirming  189 
111.  App.  631;  Kessler  v.  Washburn, 
157  III.  App.  532;  Lawrence  v.  Chan- 
nahon,  157  111.  App.  560;  Natham  v. 
Cleveland,  etc.,  E.  Co.,  164  111.  App. 
559;  Moyer  v.  Shaw  Livery  Co.,  205 
III.  App.  273. 

Indiana. — Mayer  v.  Melleter  (Ind. 
App.),  114  N.  E.  241. 


Iowa. — Herdman  v,  Zwart,  167 
Iowa,  500,  149  N.  W.  631. 

Kentuohj/: — ^Moore  v.  Hart,  171 
Ky.  735,  188  S.  W.  861. 

Massactmsetis. — Belleveau  v.  S.  C. 
Lowe  Supply  Co.,  200  Masa.  237,  86 
N.  E.  301. 

Michigan.— ^People  v.  Barnes,  183 
Mich.  179,  148  N".  W.  400;  Johnston 
V.  Cornelius,  166  N.  W.  983. 

Missotiri. — Roper  v.  Greenspon 
(Mo.  App.),  192  S.  W.  149.  "Where 
the  negligence  charged  consists  of  the 
alleged  violation  of  a  municipal  or- 
dinance it  is  not  sufficient  to  merely 
show  the  violation  of  the  ordinance 
and  plaintiff's  injury.  The  fact  of 
the  violation  of  the  ordinance  alone 
raises  no  presumption  that  the  in- 
jury complained  of  was  thereby 
caused.  There  must  be  evidence  tend- 
ing to  reasonably  establish  a  causal 
connection  between  such  ordinance 
violation  and  the  injuries  for  which 
plaintiff  sues.  In  order  to  support 
a  recovery  there  must  be  substantial 
evidence  tending  to  make  it  appear 
that  the  injury  would  not  have  oc- 
curred had  the  ordinance  in  question 
been  complied  with."  Roper  v.  Green- 
spon  (Mo.  App?),  192  S.  W.  149, 

Neio  York. —  Linneball  v.  Levy 
Dairy  Co.,  173  N.  Y.  App.  Div.  861, 
160  N.  Y.  Suppl.  ;il4i. 

\orth  Carolina. — Taylor  v.  Stew- 
art, 172  N.  Car.  303,  90  S.  E.  134; 
Hinton  v.  Southern  Ry.  Co.,  172i  N. 
Car.  587,  90  S.  B.  756;  Taylor  v. 
Stewart,  95  S.  E.  167. 

South  Carolina.— Whalej  v.  Osten- 
dorff,  90  S.  Car.  281,  73  S.  E.  186. 

Texas. — ^Keevil  v.  Ponsford  (Civ. 
App.),    173    S.    W.    518;    Schoellkopf 
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plaintiff  has  not  been  guilty  of  contributory  negligence,^^  the  de- 
fendant is  liable. ^^  One  excellent  illustratioJi  of  the  rule  is  found 
in  cases  where  the  owner  of  an  automobile  has  failed  to  have  the 
machine  registered  and  licensed  according  to  the  statute  on  the 
subject';  but  it  is  geiierally  (not  universally)  held  that  such  failure 
is  not  sufficient  gi"ound  to  charge  the  owner  with  responsibility  for 
injuries  sustained .  by  another  traveler  by  reason  of  a  collision 
with  such  automobile ;  nor  does  it  forbid  the  owner  from  recovering 
for  injuries  to  the  machine  occasioned  through  the  neglect  of  an- 
other traveler.^^  Other  illustrations  will  be  found  in  connection 
with  the  violation  of  various  statutes  relating  to  the  use  of  high- 
ways by  automobilists. 

Sec.  301.  ElTect  of  violation  of  statute  or  municipal  ordi- 
nance —  contributory  negligence  of  injured  as 
a  defense. 

The  fact  that  the  defendant  has  violated  a  statute  or  municipal 
ordinance  regulating  his  conduct  does  not  generally  impose  lia- 
bility on  him  for  the  plaintiff's  injuries,  unJesa  there  is  an  absence 
of  contributory  negligence  on  the  part  of  the  plaintiff.  That  is  to 
say,  contributory  negligen€e  is  a  defense  to  an  action  based  on  the 
violation  of  a  statute  or  ordinance.^*  In  sonje  jurisdictiops,  con- 
tributory negligence  of  an  injured  person  is  not  a  defense,  where 
"  gross  "  negligence  on  the  part  of  the  defendant  is  shown ;  but 

Saddlery  Cb.  v.  Crawley  (Civ.  App.),  281,  73  S.  E.  1»6;   Johnson  v.  Heii 

1172;   Texas,  etc.,  Co.  v.  Harrington  man,  88  Wash.  595,  153  Pac.  331. 

(Civ.  App.),  309  S.  W.  685.  23.  Section  J26. 

WasftmfftOM.— Johnson  v.  Heitman,  24,.  Davis  v.  Breuner  Cp.,  167  Oal. 

88  Wash.  595,  153  Pac.  331.  683,  140  Pac.  5»&;  Fenn  v.  Clark,  11 

21.  Section  301.  Cal.  App.  79,  104  Pa«.  632;   Kepsler 

22.  Weaver  v.  Carter,  28  Csl.  App.  v.  Washburn,  157  111.  App.  532; 
241,  152  Pac.  323 ;  Carter  v.  Caldwell,  "  Fishjer  v.  O'Brien,  99  Kans.  631^  162 
183  Ind.  434,  109  N.  E.  355;  Schell  Pac.  317;  Zimmerman  v.  Mednikoff, 
V.   BuBois,   94   Ohio,    93,   113   N.    E.  165  Wis.  333,  162  N.  W.  349. 

664;  Whaley  v.  Ostendorff,  90  S.  Car. 
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it  is  held  that  the  mere  violation  of  a  speed  statute  is  not  "  gross  " 
iiegligence  within  the  meaning  of  this  rule.^^ 

Sec.  302.  Effect  of  violation  of  statute  or  municipal  ordi- 
nance—  necessity  of  pleading  ordinance. 

In  those  jurisdictions  where  the  violaticin  of  an  ordinance  is- 
merely  evidence  of  negligence,  it  is  held  that  it  may  be  received  in 
evidence  without  being  specially  set  out  in  the  pleadings,  for  it  is- 
the  geheral  rule  that  matters  of  evidence  need  not,  and  in  fact 
should  npt,  be  pleaded.^^  But,  when  it  is,  sought  to  charge  a  party 
with  negligence  per  se  because  he  has  violated  a  municipal  regula- 
tion, it  may  be  said  with  considerable  force  that  the  regulation  is- 
a  matter  of  fact  which  slioul4  be  pleaded  by  the  party  relying, 
thereon.  This  view  is  adopted  in  some  jurisdictions.^'  It  would 
seem  to  follow  from  such  doctrine,  that,  if  the  ordinance  was  not 
pleaded,  it  could  be  shown,  if  at  all,  only  as  evidence  of  negligence.. 
But  the  co>urts  are  not  in  agreement  on  this  question,  and  it  i& 
sometimes  held  that  negligence  per  se  may  be  based  on  a  violation 

25.  Ludke  v.  Buick,  160  Wis.  4^0,  genee   and   careless   driving  was   ad- 

152  H,  W.  190,  %i.  E.  A-  1915  D.  968 ;  misgible.      The    ordinances    and    the- 

Higgles  V.  Priest,  163  Wis.  199,  l^T  breach  thereof  were  offered   apd   re- 

N.  W.  755.  ceived  nqt  as  cpnclusivp  evidence  of 

86.  Meyers   v.   Barrett,   167  N.  Y.  negligence  but  as  some  evid.cn?e  whiph 

App.  .Div.  170,  152  N.  Y.  Supp.  921,  the  jury  might  take  into  considera- 
wherein  the  court  said:      "The  geji- -     tion.     Upon  principle  it  vould  seem 

eral  rule  is  that  when  observance  of  that  as  mere  evidence  it  would  Jiave- 

an  ordinance  is  a  condition  rorepedenj;  been   improper   to   have   pleaded   the- 

to  a  right  of  action  or  where  an  ap-  ordinances  because  ultimate  facts  and 

tion   is  based   upon   an   ordinance   it  nqt  evidence  should  be  set  forth  in  a. 

must  be  alleged   as  veil  as   proved.  complaint/' 

But  the  action  a,t  bp  is  not  to  en-  97.  Pleadipg  manijer  of  violation. — 

force   an   ordinance   or   to   recover   a  An  allegjition  thfl,t  a  person  was  yio- 

penalty  for  the  violation  thereof.     It  lating  an  ordinance,  witjiout  alleging 

is  an  action  in  negligencie  for  reckless  the   particular    respect   in   which   he 

and    careless    driving   i^    the    public  was  violating  it,  is  not  ordinarily  suf- 

streets.     The  allegation  in  the  com-  ficjent.    Brickell  v.  Williams,  180  Mo. 

plaint  is  general  an^  thereunder  any  App.  572,  167  S.  W.  607. 
evidence  tending  to  show  such  negli- 

24 


370 


The  Law  of  Automobiles. 


of  the  ordinance,  tliough  it  is  not  pleaded.^*    Also,  in  a  State  where 
the  view  is  taken  that  the  violation  of  the  ordinance  is  merely  evi- 


28.  Scragg  v.  Bailee,  24  Cal.  App. 
133,  140  Pae.  706,  wherein  it  was 
said :  "  We  have  not  overlooked  the 
cases  arising  in  other  jurisdictions 
.  and  to  which  attention  has 
been  directed  by  counsel  for  the  de- 
fendant, wherein  it  is  held  that,  to 
constitute  the  violation  of  a  munici- 
pal speed  ordinance  negligence  as  a 
matter  of  law,  such .  ordinance  must 
be  pleaded,  and  that,  where  in  such 
case  it  is  not  pleaded,  proof  of  the 
existence  and  of  the  violation  of  the 
ordinance  amounts  to  no  more  than 
evidence  of  negligence,  tfi  be  consid- 
ered with  other  evidence  received  in 
the  case  upon  that  subject.  The  the- 
ory of  that  proposition  is,' .obviously, 
that  the  plaintiff,  not  having  pleaded 
the  ordinance,  does  not  rely  upon  it 
as. the  foundation  of  his  right  of  ac- 
tion. The  rule  as  so  enunciated  and 
applied,  so  far  as  we  are  advised,  has 
never  been  recognized  or  applied  in 
California-.  In  practical  effect  the 
rule  as  thus  enunciated  would  leave 
to  the  determination  of  the  plaintiff, 
primarily,  the  question  whether  the 
violation  of  such  an  ordinance  is  neg- 
ligence per  se  or  only  evidence  of  neg- 
ligence. Manifestly,  the  violation  of 
a  municipal  ordinance  fixing  the  limit 
beyond  which  vehicles  may  not  be 
driveif  over  the  streets  of  a  city  is, 
no  less  than  the  violation  of  a  gen- 
eral act  of  the  legislature  upon  the 
same  subject,  negligence  aa  a  matter 
of  law.  The  oniy  distinction  which 
can  Be  discerned  between  an  ordi- 
nance and  a  general   statute  of  the 


State  dealing  with  precisely  the  same 
subject,  so  far  .as  is  concerned  the 
effect  of  the  violation  thereof,  lies  in 
the  proposition  that  in  the  one  case, 
as  a  general  rule,  the  courts  must 
acquire  knowledge  of  the  existence  of 
the  local  regulation  by  means  of  af- 
firmative proof  thereof,  while  in  the 
other  the  courts  presumptively  know 
and  must  take  judicial  cognizance  of 
its  existence.  But  non  constat  that 
the  violation  of  the  ordinance  does 
not  constitute  negligence  per  se 
merely  because  the  court  in  a  case  in 
which  the  question  could  arise  has 
not  acquired  knowledge  in  a  compe- 
tent way  of  the  existence  of  the  ordi- 
nance. The  result  of  the  want  of 
such  knowledge  by  the  court  would 
only  be  to  deprive  it  of  the  authority 
or  right  to  announce  to  the  jury  that 
such  violatjon  is  negligence  as  a  mat- 
ter of  law.  The  ru,le  adopted  and 
followed  in  this  State  appears  to  be 
the  more  logical.  It  does  not  s^op  to 
make  inquiry,  as  to  the  particular 
nature  of  tjie  negligence  of  «rhich  the 
defendant  has  been  guilty,  and  which 
has  directly  caused  the  damage  com- 
plained of,  but  authorizes  the  plain- 
tiff, where  he  relies  for  a  recovery 
upon  an  act  constituting  negligence 
as  a  matter  of  law,  to  prove  the  act 
under  his  general  allegations  of  neg- 
ligence. In  other  words,  if  the  neg- 
ligence which  was  the  prox,imate 
cause  of  the  injuries  complained  of 
consisted  of  the  violation  of  a  mun- 
nicipal  ordinance  prescribing  a  maxi- 
mum limit  at  which  vehicles  may  be 
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dence  of  negligence,  it  has  been  held  that  the  ordinance  must  be 
pleaded  to  be  available.^' 

Sec.  303.  Speed  of  machine  —  in  general. 

In  the  following  paragraphs  are  discussed  the  general  proposi- 
tions relating  to  the  speed  of  motor  vehicles  on  the  public  highways. 
In  other  chapters  are  treated  such  questions,  as  the  power  of  States 
and  municipalities  to  adopt  speed  regulations;^"  evidence  of  their 
speed,*^  criminal  prosecution  for  violations^  of  the  prescribed 
limits,^^  and  more  in  detail  as  to  injuries  received  by  different 
classes  of  travelers  and  under  various  circumstances.^^  The  pri- 
mary obligation,  of  the  driver  of  an  automobile,  so  far  as  its  speed 
is  concerned,  is  to  obey  statutory  and  municipal  regulations  ap- 
plicable thereto,  and  in  any  event  to  drive  not  faster  than  a  reason- 
able rate  of  speed  considering  nature  of  the  vehicle  and  the  sur- 
rounding circumstances.  The  law  requires  the  automobilist  to 
have  due  regard  for  the  rights  of  other  travelers,  and  though  it  may 
be  convenient  and  even  fascinating  to  reach  one's  destination  at  the 
earliest  possible  moment,  yet  the  safety  of  other  travelers  must  not 
be  sacrificed.** 

driven  upon  the  streets  of  a  city,  violation  of  a  city  ordinance  relative 
then  the  plaintiff  must  first  invest  to  the-  driver  on  streets  was  admissi- 
the  court  with  knowledge  of  the  ex-  ble  in  behalf  of  the  defendant  under 
istence  of  such  ordinance,  which  he  his  general  denial,  for,  though  there 
may  do  without  having  specially  was  no  pleading  attempting  to  set 
pleaded  it,  and  then  he  may  make  up  the  ordinance,  yet  evidence  there- 
proof  of  its  violation  by  the  defend-  of  was  admissible  on  the  question  of 
ant  in  support  of  the  general  allega-  contributory;  negligence.  Wood  Trans- 
tions  of  negligence  contained  in  his  fer  Co.  v.  Slielton,  180  Ind.  273,  101 
complaint."    See  also  Santina  v.  Tom-  N.  E.  718. 

linson     (Cal.    App.)„   171    Pac.    437;  29.  Grenadier  v.  Detroit  United  Ry. 

Opitz  V.  Sehenck  (Cal.),  174  Pac.  40:  (Mich.),  171  N.  W.  362. 

Yahnke  v.  Lange   (Wis.),  170  N.  W.  '  30.  Chapters  V  and  VI. 

732.  31.  Sections    920-933. 

Violation  admissible  under  general  32.  Sections  7a8-743. 

denial. — In  an  action  for  damages  on  33,  Sections  370,  441-445,  501,  528, 

account'  of  a  collision  of  the  defend-  572,  603,  715, 

ant's  taxicab  with  the  plaintiff's  car-  34.  Gurney  v,  Piel,  105  Me,  501,  74 

riage,  it  was  held  that  evidence  of  a  Atl,  1131. 
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Sec.  304.  Speed  of  machine  —  proximate  cause. 

It  is  a  fundamental  rule  of  the  law  of  negligence  that  a  wrong- 
doer is  liable  only  for  those  injuries  which  proximately  result  from 
his  wrongful  acts.^°  Thus,  the  running  of  a  motor  vehicle  at  an 
excessive  speed  renders  the'  wrongdoer  liable  only  for  thosei  injuries 
which  proximately  result  from  the  unlawful  speed.^"  Qn  the  other 
hand,  as  a  general  piroposition,  if  the  injured  person  has  not  been 
guilty  of  negligence  contributing  to  the  accident,  one  running  at  an 
unreasonable  speed  is  liable  for  the  injuries  which  proximately  re- 
sult therefrom.^'  These  general  rules  apply  when  the  excessive 
speed  is  in  violation  of  a  statute  or  muuidipal  ordinance.^'  And 
the  fact  that  ithe  driver  of  a  car  was  exceeding  the  speed  limit  at 
the  time  of  an  injury  at  a  railroad  crossing  or  a  collision  with  an- 
other vehicle,  will  not  bar  him  from  recovering  for  his  injuries 
unless  the  excessive  speed  was  a  contributing  cause  of  the  injury.'* 
It  is  not  always  necessary  to  constitute  a  liuk  between  the  excessive 
speed  and  the  injury  that  the  unlawful  speed  be  made  at  the  pai'- 
ticular  time  of  the  collision.  Thus,  where  the  driver  of  a  machine 
raced  a  street  car  for  a  considerable  distance  and  then  tried  to  pass 

35.  SectionB  389-201.  241,     132     Pac.     333;     Walterick    v. 

36.  Illinois. — ^Hartje  v.  Moxley,  236  Hamilton  (Iowa),  161  N.  W.  684 r 
111.  164,  85  N.  E.  216;  Kessler  v.  FVslier  v.  O'Brien,  .99  Kans.  621,  162 
Washburn,  157  111.  App.  532.  Pac.  317;   Sehell  v.  DuBois,  94  Ohio,^ 

/mdiano.— Carter    v.    Caldwell,    183  93,   113  N.  E.  664. 

Ind.  434,  109  N.  E.  395.  38.  CblumbuS  R.  Co.  v.  Waller,  12 

Kansas. — Fisher     v.     O'Brien,     99  Ga.  App.  674,  78  S.  E.  52;   Fisher  v. 

Kans.   621,   162  Pac.  317.  O'Brien,  99  Kans.  621,  162  Pae.  317; 

Michigan. — Weber    v.    Beeson,    164  Wlialey  v.  Ostendorif,  90  S.  Car.  281, 

N.  W.   255.  73    S.    E.   186;    Schoellfcopf   Saddlery 

Montana. — Lewis  v.  Steel,  52  Mont.  Co.    v.    Crawley     (Tex.    Civ.    App.), 

300,  157  Pae.  575.  1172;  Barton  v.  Van  Oesen,  91  Waslu 

South  Carolina.— yVhaUf  v.  Osten-  94,   157  Pac.  215. 

dorff,  90  S.  Car.  281.  73  S.  E.  186.  39.  Shepard  v.  Norlolk  &  S.  E.  Co., 

Washington.— ftKrtUy    v.    Lasater,  169  N.  Car.  239,  84  S.  E.  277 ;  Hinton 

96  Wash.  407,  165  Pac.   106;   Singer  v.  Southern  Ry.  Co.,  172  N.  Car.  587, 

V.   Martin,    96   Wash.    231,    164   Pac.  90    S.    E.    75'6;    Keevil    v.    Ponsford 

1105.  (Tex.  Civ.  App.),  173  S.  W.  518. 

37.  Weaver  v.  Carter,  38  Cal.  App. 
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in  front  thereof,  it  was  held  that  the  unlaT;vftil  speed  contributed  to 
the  injury,  althougli  at  the  tittie  of  the  collision  the  driver  had 
slowed  down  to  a  lawful  speed  in  order  to  make  the  turn.*"  The 
fact  that  a  motorcyclist  violates  a  speed  regulation  does  not  create 
a.  liability  in  favor  of  the  owner  of  horses  in  an  adjoining  field 
which  becbme  frightened,  for  such  a  regulation  is  intended  fdr 
the  protection  only  of  other  travelers.^'^ 

Sec.  305.  Speed  of  machine  —  unreasonable  speed  prohib- 
ited. 

The  general  rule  relating  to  the  speed  with  which  a  motor  ve- 
hicle may  be  operated  along  the  public  highways,  is  that,  in  the 
absence  of  statute  prescribing  a  slower  rate,  it,  shall  not  exceed  a 
reasonable  rate,  considering  the  nature  of  the  machine  and  all  of 
the  surrounding  circumstances.*^  The  speed  of  the  rdachine,  while 
xisually  of  great  impprtance,  is  not  the  sol©  criterion  of  the  care  of 


40.  Fair  v.  Union  Tract.  Co. 
<Kans.),  171  Pac.  649. 

41.  Walker  v.  Gaelber  (Kans.), 
171  Pac.  *55. 

42.  United  States. — ^New  York 
Transp.  Co.  v.  Garside,  157  Fed.  521, 

85  C.  C.  A.  385. 

California. — Cook  v.  Miller,  166 
Pac.  316;  Zarzana  v.  Neve  Drug  Co., 
179  Pac.  203. 

Oonnectieut. — Irwin  v.  Judge,  81 
Conn.  492,  71  Atl.  572;  Lynch  v. 
Shearer,  83  Conn.  73,  75  Atl.  88; 
Radwick  v.  Goldstein,  90  Conn.  701, 
S8  Atl.  583. 

Delaware. — Cecchi  v.  Lindsay,  1 
Boyce  (Del.)  1*5,  75  Atl.  376,  re- 
versed oh  other  grounds,  80  Atl.  523 ; 
Orier  v.  Samuel,  4  Boyce  (Del.)   106, 

86  Atl.  209;  Brown  v.  City  of  Wil- 
mington, 4  Boyce  (Del.)  492,  90  Atl. 
44. 

Georgia. —  Strickland    v.    Whatlcy, 


142  Ga.  802.  83  S.  E.  856;  Central 
of  Ga.  Ry.  Co.  v.  Larsen,  19  Ga.  App. 
413,   91   S^  E.   517. 

Illinois. — Hartje  v.  Moxley,  235  111. 
164,  85  N.  B.  216;  Kesslfer  v.  Wash- 
burn, 157  111.  App.  532;  People  v. 
Lloyd,  178  111.  App.  66;  Htltson  v. 
Fktt,   194  111.   A,pp.   29. 

Indiana. — ^Brinkmah  v.  "Paciiolke, 
41  Ind.  App.  «62,  84  N,  E.  763;  East 
V.  Ambuvn,  47  Ind.  App.  5^0,  94  N. 
E.  ,896. 

Iowa. — Delfs  v.  Dunsliee,  143  Iowa, 
381,  122  N.  W.  236;  Haneft  v.  Le- 
nander,  168  lowd,  569,  160  N.  W.  18; 
Lemke  v.  Ady,  159  N.  W.  1011.  See 
al.so  Needy  v.  Littlejohn,  137  Iowa, 
704,  116  N.  W.  483. 

Kansas. — ArrihgtOn  v.  Horner,  88 
Kans.  817,  139  Pac.  1169. 

Kentucky. — Wade  v.  Brents,  161 
Ky.  607,  171  S.  W.  188;  Weidner  v. 
Otter,   171  Ky.  167,   188   S.  W.   335; 
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the  driver,  for,  though  he  is  not  driving  at  .an  excessive  speed,  he 
may  be  found  negligent  for  a  violation  of  the  law  of  the  road  or  of 
some  positive  regulation,  or  through  incompetency,  inattention,  or 
a  mistake  in  judgment.^^  What  constitutes  a  "reasonable"  rate 
is  generally  a  question  for  the  jury,^*  and  depends  on  the  sun-ound- 
ing  circumstances,*^  such  as  the  character  of  the  highway,*"  liie 
amount  and  nature  of  the  traffic,*''  obstructions  in  and  along  the 
highway,**  the  nature  of  the  machine,  the  darkness  or  other  at- 


Moore  v.  Hart,  171  Ky.  725,  18S  S. 
W.  861 ;  Major  Taylor  &  Co.  v.  Hard- 
ing, a06  S.  W.  385. 

Massachusetts.  —  Rasmugsen  v. 
Whipple,  211  Mass.  546,  9'8  N.  E. 
592;  Clark  v.  Blair,  ^17  Mass.  179, 
104  N.  E.  435., 

Michigan. — ^Wilson  v.  Johnson,  195 
Mich.  94,  161  N.  w.   924. 

Missouri. —  Ginter  v.  O'Donaghue 
(Mo.  App.),  179  S.  W.  732;  Warring- 
ton V.  Byrd  (Mo.  App.),  181  S.  W. 
1079;  Mitchell  v.  Brown  (Mo.  App.), 
190  S.  W.  354. 

New  Jersey. — State  v.  Schutte,  88 
N.  J.  L.  396,  96  Atl.  659. 

Wew  York. — De  Carvialho  v.  Brun- 
ner,  223  N.  Y.  384,  119  N.  E.  563; 
Bohringer  v.  Cam.pbell,  154  App.  Div. 
879,  137  N.  Y.  Suppl.  241;  Fittin  v. 
Sumner,  176  App.  Div.  617,  163  N. 
Y.  Suppl.  443;  Jefson  v.  Crosstown 
St.  .  Ry.,  72  Misc.  103,  129  N.  Y. 
Suppl.  21^3;  Dultz  V.  Fischowitz,  104 
N.  Y.  Suppl.   357. 

Oregon. — Weygandt  v.  Bartle,  171 
Pac.  587. 

Pennsylvania. —  Freel  v.  Wana- 
raaker,  208  Pa.  St.  379,  57  Atl.  563; 
Walleigh  v.  Lean,  248  Pa.  St.  3a9, 
3  Atl.  1069;  Kuehne  v.  Brown,  257 
Pa.   37,  101  Atl.  77. 

Texas. — Figiieroa  v.  Madere  (Civ. 
App.),  201  S.  W.  271. 


Utah. — Loehhead  \.  Jenson,  42 
Utah,  99,  129  Pac.  347. 

Washington. — Hartley  v.  Lasater, 
99  Wash.  407,   165  Pac.   106. 

Wisconsin —  Raymond  v.  Saux 
County,  166  N.  W.  39. 

43.  Fjiecker  v.  Philadelphia  Rapid 
Transit   Co.,   63- Pa.   Super.   Ct.   381. 

44.  Section  325. 

45.  Banister  v.  H.  Jevne  Co.,  28 
C-al.  App.  133,  151  Pac.  546;  Irwin 
V.  Judge,  81  Conn.  i492,  71  Atl.  572; 
Petty  V.  Maddox,  190  111,  App.  3i81; 
Delfs  V.  Dunshe,  143  Iowa,  3«1,  133 
N.  W.  236;  Rowe  v.  Hammond,  172 
Mo.  App.  203,  157  S.  W.  880;-  Ginter 
\-.  O'DoDoghue  (Mo.  App.),  179  S. 
W.  733;  State  v.  Schutte,  88  N.  J. 
Law,  396,  96  Atl.  659. 

46.  Loehhead  v.  Jenson,  43  Utah, 
99,   139   Pac.   347. 

Defects  in  highway. — The  speed  of 
an  automobile  should  not  exceed  a 
rate  which  will  permit  the  driver  to 
stop  his  machine  so  as  to  avoid  in- 
jury from  defective  conditions  in  the 
highiway.  Raymond  v.  Sauk  County 
(Wis.),   166  N.  W.   29. 

47.  Petty  v.  Maddox,  190  111.  App. 
381;  Rowe  v.  Hammond,  172  Mo. 
App.  203,  157  S.  W.  880. 

48.  Hood  &  Wieeler  Furniture  Co. 
V. 'Royial    (Ala.  App.),  76  So.  965. 
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mospheric  conditions,*'  and  the  noise  or  other  warning  given  by 
the  machine.^"  That  is  to  say,' the  speed  must  be  commensurate 
with  the  dangers  to  be  anticipated.^^  A  holding  in  a  particular 
case  that  a  given  speed  is  or  is  not  excessive,  is  of  little  value,  for 
the  circumstances  of  no  two  cases  are  identical ;  but  speeds  of  fifty ,^^ 
twfenty,^^  fifteen,^*  twelve  ^^  and  even  eight  miles  ^  an  hour,  have 
been  condemned. 

Sec.  306.  Speed  of  machine  —  statute  or  ordinance  regu- 
ing  speed. 

The  obligation  on  the  driver  of  a  motor  vehicle  of  exercising  rea- 
sonable care  for  the  safety  of  other  travelers,  is  reinforced  in  every 
State  with  statutory  and  municipal  regulations  limiting  the  speed 
of  such  machines.^'  Some  of  them  prescribe  in  great  detail  the 
limit  of  speed  undei-  particular  circumstances.  Their  effect  is,  in 
the  first  place,  to  create  a  criminal  offense  for  speeding,  when  other- 
wise there  might  exist  only  a  civil  responsibility  for  injuries  en- 
tailed by  another  traveler  by  reason  of  the  excessive  speed^^*  Sec- 
ondly, in  a  civil  action  for  damages,  the  violation  of  a  speed  regula- 
tion has  considerable  probative  force  on  the  issue  of  negligence,  the 
violation  being  gen^rMlly  considered  as  negligence  per  se.^^    In  a 

49.  See  section  307.  55.  Bannister  v.  H.  Jevne   Oo.,  28 

50.  New  York  Transp.  Co.  v.  Gar-      Cal.  App.  133,  151  Pac.  '546. 

sidej  157,;Fe^,  sai,  »5  C.  C.  A.  385;  66.  Rasmussen     v.     Whipple,     311 

Lynch   v.   Shearer,    83    Conn.    73,    75  Mass.   546,    98   N.   E.   592;.  Adair   v. 

Atl.   S8;   Gross  V.  Foster,  134  N.  Y.  McNeil,  &5  Wash.  190,  1&3  Pac.  393. 

App.  Div.  343,  118  N.  Y.  STippl..88i9;  57.  Oolurabus  R.  Co!  v.  Waller,  12 

Signet  V.  Werner,   159   N.  Y.   Suppl.  Ga.  App.  674,  78  S.  E.  52;   Ware  v. 

894.                                           .         ■  Laman,   18    Ga.   App.    673,   SO  S.   E. 

51.  Section  378.  364;   Searcy  v.   Golden,   173  Ky.   42, 

52.  Jefson  v.  Crosstown  St.  Ry.,  73  186   8.  W.  1096;   Carradine  v.  Eord, 
Misc.  103,  139  N.  Y.  Suppl.  333.  195   Mo.   App.   «84,    187   S.   W.   385; 

53.  Wasser  v.  Northampton  County,  Lauterbach  v.  State,  133  Tenn.   603, 
249  Pa.  St.  35,  94  Atl.  444.  179  S.  W.  130;  Franey  v.  Seattle  Taxi - 

54.  Cook  V.  Miller  (Cal.),  166  Pac.  cab  Co.,  80  Wash.  3'96,  141  Pac.  8^0. 
316.  58.  Sections    728-743. 

59.  Section   331. 
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few  jurisdictions,  the  statutes  do  iiot  4xpresslj  prohibit  a  speed 
under  soine  circumstances  in  eXcesS  of  the  rate  mentioned  therein, 
but  made  an  excessiveS  8|)eed  ptima  facie  evidence  of  negligence, 
thus  leaving  the  driver  An  opportunity  to  shbw  that  the  speed  was 
projier  uiider  the  cireutostdnces.^"  The  general  power  of  States 
■and  municipalities  to  eiiact  speed  regulations  is  undoubted.^'-  A 
statute  providing  that  no  person  shall  drive  an  automobile  out- 
side a  city,  town  or  village  at  a  greater  average  rate  of  speed  than 
twenty  miles  an  hour  has  been  construed  as  meafling  that  the 
■average  "  rate  shall  not  exceed  that  specified  and  not  as  at  any 
particular  time  prohibiting  a  greater  rate.®^  In  the  application 
■of  the  general  rule  that  penal  statutes  cannot  be  enlarged  by  im- 
plication or  extended  by  inference,  it  has  been  decided  that  an 
ordinance  making  it  a  misdeameanor  to  ride  or  drive  any  horse, 
mule  or  other  beast  beyohd  a  certain  rate  of  speed  or  in  such  a 
manner  as  to  endanger  the  safety  of  others,  will  not,  be  <Jonsttued 
as  applying  to  automobiles,  bicycles  and  other  means  or  vehicles 
■of  eonveyance.^^ 

Sec.  307.  Speed  of  machine  —  speed  at  night. 

Reasonable  care  requires  in  many  cases  that  the  driver  of  a 
motor  vehicle  drive  at  a  slower  speed  at  night  thaja .  during  tiie 
day.^*  It  may  be  true  that  in' a  busy  street  in  a  large  city,  a  greater 
speed  would  be  justified  at  night,  foi-  then  the  other  traffic  would  be 
lighter,  but  ordinarily  a  greater  speed,  is  allowed  in  tbe  day  time. 
One  restriction  on  his  speed  is  that  he,  shall  keep  the  machine  un- 
der such  control  and  operate  it  at  such  speed  that  he  can  sto|>  the 
machine  and  avoid  an  obstruction  or  other  traveler  within  the  dist- 

60.  Section  322.  as  a  matter  of  law  foa'  a  chauffeur 

61.  See  chapters  V  and  VI.  to  run  am  automobile  at  the  rate  of 

62.  Neidy  v.  lattlejohn,  146  Iowa,  twelve  miles  an  hour  in  Central  Park 
355,  125  N.  W.  198.  in  New  York  city,  when   he  cannot 

63.  City  of  Shawnee  v.  Landon,  3  see  beyond  the  hood  of  his  machine. 
Okla.  Cf.  440,  106  Pac.  «6a.  Albertson    v.    Ansbacker,    10»    Misc. 

64.  Misty   night.— It  ja   negligence  (N.  Y.)   527,  169  N.  Y.  Suppl.  188. 
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ance  that  the  highway  is  illuminated  by  his  liehts.^^  As  was  said 
in  one  ease,*''  "  It  was  negligence  for  the  driver  of  the  automobile 
to  ]f>ropel  it  in  a  dark  place  in  which  he  had  to  rely  on  the  lights 
of  his  machine  at  a  rate  faster  than  enabled  him  to  stop  or  avoid 
any  obstruction  within  the  radius  of  his  light,  or  within  the  dist- 
ance to  which  his  lights  would  disclose  the  existence  of  obstruc- 
tions. ...  If  the  lights  on  the  automobile  would  disclose  ob- 
struotions  only  ten  yards  away  it  was  the  duty  of  the  driver  to  so 
regulate  the  speed  of  his  machine  that  he  could  at  all  times  avoid 
obstructions  within  that  distance.  If  the  lights  on  the  machine 
would  disclose  objects  further-  away  than  ten  yards,  and  the  driver 
failed  to  see  the  object  in  time,  then' he  would  be  conclusively  pre- 
sumed to  be  guilty  of  negligence,  'because  it  was  his  duty  to  see 
what  could  have  been  seSn."  This  proposition  applies  when  the 
driver  is  making  a  turn  in  the  road  f  and  is  applicable  wh^ri  the 
bright  light  from  another  machine  is  shining  in  the  face  of  the 
driver.**  Moreover,  the  rule  applies  where  the  regular  lights  are 
not  working  and  the  driver  is  using  a  lantern  hung  in  front  of  his 
radiator.*'  The  same  principle  is  involved  when,  on  account  of  a 
blinding  snow  storm,  the  driver  can  see  but  a  short  distance  ahead 
of  tis  machine.™ 


66.  G<y>mecticut. — Currje  v.  Consol- 
idated Ry.  Co.,  J81  Conn.  3S3,  71  Atl. 
356.. 

Ko.naas. — Super  v.  Modell  Xwp.,  88 
Kans.  ;&98,  lag  Pac.  1162;  Fipjier  v. 
O'Brien,  99  Kans.  631,  162  Pac.  317. 

Michigan. — Harnjiii  v.  Height,  189 
Mich.  600,  155  N.  W.  563. 

Tennessee. —  West    Constr.    Co.    v, 
White,  130  Tenn.  520,  172  S.  W.  301 
Knoxville  Ry.  &  Light  Oo.  v.  Vangil 
den,  133  Tenn.  487,  178  S.  W.  1117 

Pennsylvania.- —  See  Curran  v, 
Lorch,  347  Pa.  St.  439,  93  Atl.  493 

Wisconsin. — Lauson  v.  Fond  du 
Lac,  141  Wis.  57,  133  N.  W.  636,  85 
L.   R.   A.    (N.    S.)    40,    135   Am.    St. 


R«p.  ^0.  Compare  Owens  v.  Iowa 
County  (Iowa),  169  N.  W.  388.  See 
also  section  336. 

66.  West  Constr.  Co.  v.  White,  130 
Tenn.  520,  173  S.  W.  301. 

67.  Knoxville  lly.  &  Light  Co.  v. 
Vangilden*  133  Tenn.  487,  178  S.  W. 
1117.  See  also  Section  308,  as  to 
speed  at  turns. 

68.  Knoxville  Ry.  &  Light  Co.  v. 
Vangilden,  133  Tenn.  487,  178  S.  W. 
1117. 

69.  Fisher  v.  O'Brien,  99  Kans. 
621,  162  Pac.  317. 

70.  Savage  v.  Public  Service  Ry. 
Co.,  89  N.  J.  L.  555,  99  Atl.  383. 
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Sec.  308.  Speed  of  machine  —  at  turns. 

Clearly  a  speed  which  would  be  proper  along  a  straight  road 
might  be  decidedly  excessive  when  the  driver  is  approaching  a 
curve  or  turn  in  the  road.  Ordinary  care  requires  that  the  driver 
of  a  motor  vehicle  have  the  machine  at  such  control  at  a  turn  that 
he  can  make  the  curve  safely  and  avoid  other  travelers  at  that 
place.  ^^  Whether  or  not  the  speed  is  excessive  under  the  circum- 
stances is  generally  a  question  for  the  jury.''^  In  many  jurisdic- 
tions, the  speed  around  a  curve  is  particularly  prescribed  by  stat- 
ute, and  such  regulations  are  to  be  obeyed.  Six,^^  seven  and  one- 
half,''*  or  eight  '^  miles  an  hour  is  thought  by  the  lawmakers  to 
foe  the  proper  limit  of  speed  around  a  curve.  Especial  care  should 
foe  taken  at  a  turn  where  the  view  around  the  corner  is  obstructed. 
In  such  a  case,  a  regulation  may  properly  forbid  a  speed  greater 
than  six  miles  an  hour.''*     The  fact  that  the  headlights  of  a  ma- 


71.  Arkansas.- — ^Bona.  v.  S.  E. 
Thomas  Auto  Co.,  208  S.  W.  306. 

California. — Opitz  v.  Solienk,  174 
Pae.  40. 

Illinois. — ^Kuohler  v.  Stafford,  185 
111.  App.  199;  Conlon  v.  Trenkhorst, 
195  111.  App.  335. 

Iowa. — Staley  v.  ForreSt,  157*  Iowa, 
188,  138  N.  W.  441. 

Michigan. — Holden  v.  Hadley,  180 
M'ich.  568,  147  N.  W.  483. 

Minnesota. — ^Molin  v.  Wark,  113 
Minn.  190,  129  N.  W.  383. 

Tennessee. — Knoxville  Ry.  k  Light 
Co.  V.  Vangilden,  133  Tenn.  487,  178 
S.  W.  1117. 

Vermont. — Wentworth  v.  Water- 
bury,  90  Vt.  60,  96  Atl.  334. 

Wa.shvngton. — ^Bogdan  v.  Pappas, 
S5  Wash.  579,  164  Pae.  208. 

Wisconsin. — Calahan  v.  Moll,  160 
Wis.  533,  153  N.  W.  179. 

Defendant  negligent. — In  an  action 
to  recover  damages  for  injury  to  an 
automobile    received    in    a    collision, 


and.  alleged  to  have  been  caused 
through  the  carelessness  and  im- 
proper management  of  defendant's 
respective  automobiles,  where'  there 
was  evidence  tending  to  show-  that 
the  defendant  found  guilty,  came 
into  the  street  on  which  the  accident 
occurred  from  across  street  at  a 
high  rate  of  speed,  and  the  other  de- 
fendant's automobile,  in  veering 
away  to  avoid  such  incoming  auto- 
mobile collided  with  plaintiff's  car. 
Jackson  v.  Burns,  303  111.  App.  196. 

72.  Section  335. 

73.  Central  of  G-a.  Ey.  Co.  v.  Lar- 
sen.  19  Ga.  App.  413,  91  S.  E.  517. 

74.  Molin  v  Wark,  113  Minn.  190, 
139  N.  W.  383. 

75.  Searcy  v.  Golden,  173  Ky.  42, 
188  S.  W.  1098;  Wade  v.  Brents,  161 
Ky.  607,  171  S.  W.  188. 

76.  Heartsell  v.  Billow8,  184  Mo. 
App.  430,  171  S.  W.  7;  Carter  v. 
Brown   (Ark.),  206  S.  W.  71. 
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chine  are  shining,  not  on  the  road,  but  on  the  side  thereof,  gives  the 
driver  notice  that  he  is  approaching  a  curve. ^^ 

Sec.  309.  Speed  of  machine  —  density  of  traffic. 

The  speed  of  a  motor  vehicle  must  be  commensurate  with  the 
dangers  to  be  anticipated,  and  one  of  the  most  important  circum- 
stances in  this  connection  is  the  amount  of  traffic  along  the  high- 
way.'* The  question  whether  the  driver  of  a  motor  vehicle  is 
running  at  an  excessive  speed,  considering  the  traffic  and  other 
circumstances,  is  one  which  is  generally  left  with  the  jury.™ 
"  With  a  clear  track  and  plenty  of  room,  the  rate  of  twelve  to 
fifteen  miles  an  hour  would,  no  doubt,  be  deemed  very  moderate. 
But  in  the  thick  of  traffic,  where  the  streets  are  crowded  with  ve- 
hicles and  pedestrians,  a  jury  might,  with  reason,  conclude  that  a 
prudent  person,  having  due  regard  for  his  own  safety  and  th^t 
of  others,  would  drive  a  heavy  automobile  much  more  slowly  than 
the  rate  above  indicated."  *"  It  is  impracticable  to  enact  regula- 
tions which  shall  prescribe  the  speed  under  the  varying  conditions 
of  traffic,  but  provisions  have  been  made  limiting  the  speed  of 
motor  vehicles  in  "-closely  built  up  "  or  "  business  "  sections  to  a 
prescribed  rate.*^  Negligence  may  be  based  on  the  violation  of 
such  a  speed  limit.*^  And  regulations  have  been  adopted  prescrib- 
ing the  speed  of  machines  when  meeting  upon  narrow  roads.'^ 

77.  Wentworth  v.  Waterbury,  90  v.  Hopkins  (K.  B.  Div.),  94  Law  T. 
Vt.  60,  96  Atl.   334.  R.    (N.  S.)    547. 

78.  Delfs  V.  Dunshe.  143  Iowa,  381,  79.  Section  335. 

133  N.   W.  236;   Lorah   v.   Rinehart,  80.  Lorali  v.  Rinehart,  243  Pa.  St. 

343  Pa.  St.  231,  S9  Atl.  967..  :231,  89  Atl.  967. 

Evidence  as  to  traffic  whieli  might  81.  Denison  v.  McNorton,  228  Fed. 

leasonably  be  expected  on   a   certain  401,    142    C.    C.    A.    631;    Harker    v. 

highway  held  admissible  on  prosecu-  Gruhl,   62  Ind.  App.   177,  111  N.  E. 

tion   for   driving  at   a   speed  danger-  457;  Oarradine  v.  Ford,  195  Mo.  App. 

ous  to  the  public  having  regard  to  all  684,  187  S.  W.  285. 

the  circumstances  of  the  case.    Elwes  82.  Sections  320-323. 
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Sec.  310.  Speed  of  machine  —  passing  street  cars. 

The  driver  of  a  motor  vehicle  must  anticipate  that  persons  will 
be  getting  on  and  off  sti-eet  cars  standing  in  the  streets  ;^^  and  it  is 
his  duty  to  have  his  car  under  such  control  and  running  at  such  a 
speed  ]that  he  can  avoid  injury  to  such  persons. ^^  Even  in  the 
absencp  of  positive  regulation,  ^  a  speed  of  any  considerable  rate 
undpr  §uch  copditions  may  wai^ant  the  jury  in  charging  actionable 
negligence  against  the  driver  of  th©  inachine.^  Statutory  and 
municipal  regulation  on  the  subject  of  passing  street  cars  is  very 
conunon.*''  Some  prescribe  a  very  low  rate  of  spe^d  under  such 
circumstances,  such  as  three  **  or  four  miles  an  hour.  Others  ai-e 
so  drastic  as  to  require  the  driver  of  the  machine  to  come  to  an 
absolute  stop.*'  But,  when  not  in  violation  of  positive  regulation, 
a  speed  of  from  five  to  eight  miles  an  hour,  is  not  necessarily  ex- 
cessive.^" Regulations  of  this  character  are  intended  primarily  for 
the  safety  .of  street  railway  passengers,  and,  in  some  cases  may  be 
held  inapplicable  to  bicyclists  and  other  trjivelers  not  in  any  way 
connected  with  the  opergiion  of  the  street  car.'^ 

8».  Christl    v.    Hawert,    164    Wis.  90.  Gilbert  v.  Vanderwall    (Iowa), 

&24,  160  N.  W.  1061.  165  N.  W.  165. 

84.  Section  433.  91.  See  section  423,  et  seq. 

85.  Bannistpr  v.  H.  Jevne  Co.,  38  Bicyclist. — "The  intestate  was  a, 
Cal.  App.  133,  151  Pac.  546;  Gilbert  traveler  on  the  highway,  entire'y  in- 
V.  Vanderwall  (Iowa),  165  N.  W.  dependent  of  the  car,  and  it  entered 
165;  Boedecher  v.  Frank,  48  Utah,  in  no  way  into  the  situation  out  of 
363,  159  Pac.  634.        i  which  the  accident  arose.      Its  pres- 

86.  Bannister  v.  H.  Jevne  Co.,  38  ence  was  an  incident  wholly  unre- 
Cal.  App.  133,  151  Pac.  546;  Nkylor  lated  to  the  tragedy  enacted  in  its 
V.  Haviland,  88  Conn.  256,  91  Atl.  vicinity,  and  the  rate  of  speed  at 
186.  which  it  was  passed  by  the  defendant 

87.  Levyn  v.  Koppin,  183  Mich.  possessed  no  more  significance  than 
232,  149  N.  W.  993.  See  also  Sorsby  would  the  same  rate  of  speed  had 
v.  Benningh6ven,  82  Oreg.  345,  161  the  car  not  chanced  to  be  there.  Of 
Pae.  251.   '  whatever  violation  of  law  the  defend- 

88.  Radwick  v.  Goldstein,  90  Conn.  ant  may  have  been  guilty  in  going 
701,  98  Atl.  583.  by  the  car,  it  could  not  be  said  upon 

89.  Schell  V.  Dubois,  94  Ohio,  93,  the  evidence  that  it  contributed  to 
113  X.  E.  664.  the  collision  which  followed,  or  that 
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Sec.  311.  Speed  of  machine  —  street  intersections. 

At  street  intersections  a  higher  degree  of  care  is  required  of  the 
driver  of  an  automobile  than  Is  required  at  places  involving  less 
danger  to  pedestrians  and  other  vehicles.^^  In  using  the  streets 
and  highways  an  automobilist  does  so  with  knowledge  that  at  street 
intersections  other  vehicles  may  approach  to  cross  or  turn  into  the 
one  over  which  he  is  traveling,  and  that  at  such  points  crosswalks 
are  ordinarily  provided  for  the  use  of  pedestrians.  He  should, 
therefore,  operate  his  car  with  that  degree  of  care  which  ia  con- 
sistent with  the  conditions  thus  existing,  the  rate  of  speed  and  his 
control  of  the  machine  varying  according  to  the  traffic  at  the  par- 
ticular place. ^'  Whether  the  speed  is  excessive  is  generally  a  ques- 
tion for  the  jury,'^  and,  if  they  find  the  speed  unreasonable  under 
the  circumstances,  the  liability  of  the  driver  of  the  machine  will  be 
sustained  as  to  all  injuries  which  proximately  result  from  the  ex- 
cessive speed.**  Statutes  and  municipal  ordinances  frequently  fix 
the  speed  with  wbich  a  motor  vehicle  may  be  operated  at  a  street 
intersection.  Sometimes  the  rate  is  fixed  as  low  as  four,^  six," 
eight,®*  or  ten ''  miles  an  hour,     Or  the  regulation  may  require 

sueh  collision  was  in  any  way  due  to  S.  E.  534;  Adair  v.  McNeil,  95  Wash. 

tlie  ear's  presence."    Radwiclt  v.  Gold-  160,  163  Pac.  393. 

stone,  90  Oonn.  701,  98  Atl.  583.  96.  Ludwiga   v.    Dumas,    72   Wash. 

92.  Section  379.  68,   129  Pac.   903;   Anderson  v.  Kin- 

93.  Eowe  V.  Hammond,  173  Mo.  near,  80  Wash.  638,  141  Pac.  1151; 
App.  203,  157  S.  W.  880.  Barth  v.   Harris,   95  Wash:   166,  163 

94.  Section  325.        -     .,         ,  Pac.  401. 

95.  Young  V.  Campbell  (Ariz.),  177  97.  Hayes  v.  State,  11  Ga.  App. 
Pac.  19;  Cook  v.  Miller  (Cal.),  166  371,  75  S.  E.  523;  Ware  v.  Lamar,  16 
Pac.  316;  Opitz  V.  Schenk  (Cal.),  174  Ga.  App.  560,  85  S.  E.  834;  Moye  v. 
Pac.  40;  Wright  v.  Young,  160  Ky.  Reddiek,  20  Ga.  App.  64'9,  93  S.  E. 
636,  170  S.  W.  35 ;  Granger  v.  Far-  256 ;  Chero-Cola  Bottling  Co.  v.  South 
rant,  179  Mich.  19,  146  N.  W.  318;  Carolina  Light.  Power  &  Rys.  Co., 
Westover  v.  Grapd  Rapids  R.  Co.,  180  104  S.  Car.  214,  88  S.  E.  534. 
Mich.  3'73,  147  is^.  W.  ^30;  Gross  v.  98.  Newton  v.  McSweeney,  335 
Poster,  134  N.  Y.  App.  Div.  343,  118  Mass.  402,  114  N.  E.  667. 

N.  Y.  Suppl.  889;    Chero-Cola  Botti-  99.  Young     v     Dunlap,     195     Mo. 

ing    Co.     V.     South     Carolina,    Ligit,      App.  119,  190  S.  W.  1041;  Young  v. 
Power  &  Rys.  Co.,  104  S.  C.  314,  88       Campbell      (Ariz.),      177     Pac.     IB; 
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that  the  driver  shall  reduce  his  speed  to  not  exceeding  one-half  of 
its  "  regufer  "  speed,  the  term  "  regular  "  speed  meaning  the  speed 
otherwise  lawful.^  One  proceeding  in  broad  daylight  toward  an 
intersection  cannot  escape  the  effect  of  the  regulation  by  claiming 
that  he  was  not  aware  that  he  was  approaching  intersecting  streets.^ 
Regulations  of  this  character  will  not  generally  apply  to  places 
where  pedestrians  are  accustomed  to  cross  the  highway  but  which 
are  not  the  intersections  of  highways.^ 

Sec.  312.  Speed  of  machine  —  at  railroad  or  street  railway 
crossings. 

In  some  jurisdictions,  when  the  driver  of  a  vehicle  approaches 
the  crossing  of  a  railroad,  the  law  imposes  on  him^  the  duty  to 
"  stop,  look  and  listen  "  and  charges  him  with  contributory  neg- 
ligence as  a  matter  of  law  if  he  fails  to  do  so.*  While  the  rule  in 
other  jurisdictions  is  not  so  strict,  and  a  failure  to  stop  the  ma^ 
chine  before;  crossing  the  track  may  not  constitiite  negligence  as 
a  matter  of  law,^  yet  a  high. degree  of  care  must  be  exercised  by,  a 
driver  when  crossing  such  a  place  of  danger.  He  must  have  his 
machine  under  such  control  ■  and  must  run  at  such  a  slow  rate 
that  he  can  stop  the  machine  if  necessary  to  avoid  a  collision.^ 
Similarly,  one  approaching  the  crossing  of  a  street  railroad,  though 
the  rule  may  not  be  so  strict  as  in  the  case  of  steam  railroads,  is 
required  to  exercise  considerable  care  to  avoid  street  cars.''  In 
some  jurisdictions  statutes  have  prescribed  the  rate  of -speed  which- 
cannot  be  exceeded  by  an  automobilist  crossine  a  railroad  track.- 

Mathes  v.  Aggeler  &  Musser  Seed  Co.  5.  Section  567. 

(Cal.),  178  Pac.  713.               -  6.  WalkeF    v.    Rodriguez,    139    La.. 

1.  Mayer  v    Mellette   ]Ind.  App.),  251,  71    So.    499.      See   also    section 
114  N.  E.  241.  572. 

2.  Newton      v.      MeSweeney,      225  7.  Section  591. 

Mass.  402,  114  K  E.  667.  ».  Central  of  Ga.   Ey.   Co.  v.   Lar- 

3.  Muther   v.    Capps    (Cal.  App.),      sen,  19  Ga.  App.  413,  91  S.  E.   Sl-y; 
177  Pac.  8»2.  Texas,  etc.,  Co.  v.  Harrington    (Tex.. 

4.  Section  568.  Civ.  App.),  209  S.  W.  685. 
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Regulations  prohibiting  a  rate  exceeding  six  ^  or  seven '  miles 
an  hour,  are  proper.  In  case  of  the  violation  of  such  a  statute,  the 
driver,  as  a  general  proposition,  vyill  be  unable  to  recover  for  per- 
sonal injuries  or  damage  to  the  machine  sustained  in  a  collision 
with  a  train.  The  question  whether  the  unlawful  speed  was  a 
proximate  cause  of  the  injury  may,  of  course,  remain  for  deter- 
mination though  the  violation  is  shown.-^"  A  regulation  as  to  the 
speed  at  a  "  highway  "  crossing  may  be  deemed  applicable  in  case 
of  a  highway  crossing  a  steam  railroad  track,  for  a  railroad  is  for 
many  purposes  deemed  a  highway. -^^  A  statute  forbidding  a  speed 
exceeding  six  miles  an  hour  by  one  "  approaching  "  an  intersect- 
ing railroad  has  received  a  strict  construction  so  as  to  forbid  such 
speed  when  "  approaching "  but  not  forbidding  the  speed  when 
close  to  the  railroad  and  about  to  pass  over  the  crossing. ^^' 

Sec.  313,  Speed  of  machine  —  approaching  embankment  or 
descent. 

In  some  States,  speed  statutes  prescribe  with  considerable  de- 
tail the  rate  which  is  permissible  under  varying  circumstances. 
For  example,  in  Georgia,  a  statute  has  been  enacted  limiting  the 

9  Hinton  v.  Southern  Ry.  Co.,  172  penal,    a    strict    construction    is    re- 

N.  Car.  587,  90  S.  E.  756.  quired.     See  Eenfroe  v.   Colquitt,   74 

10.  Hinton  V.  Southern  Ky.  Co.,  172  fia.  618;  Atlanta  v.  White  &  Kreis. 
N.  Car.  587,  90  8.  E.  756.  See  also  .S.3  Ga.  229.  It  will  be  observed  that 
section  300.  the     statute    provides    that    on     ap- 

11.  Hinton  v.  Southern  Ry.  Co.,  172  proaching  a  descent  in  the  road,  or  a 
N.  Car.  587,  90  S.  E.  TSS.  railway  crossing,  -the  rules   provided' 

12.  Central  of  Ga.  Ry.  Co.  v.  Lar-  must  be  observed.  The  statute  does 
sen,  19  Ga.  App.  413,  91  S.  E.  517,  not  in  fact  require  that  a  speed  of  & 
wherein  it  was  said:  "Coming  now  miles  per  hour  shall  be  maintained' 
to  the  third  division  of  section  5,  we  while  the  machine  is  making  the  de- 
ftnd  it  provided,  among  other  require-  scent  of  a  hill  or  incline;  and  we 
raents,  that  the  driver  of  an  auto-  think  this  construction  is  based  upon- 
raobile,  in  approaching  a  descent  or  good  reason,  the  object  of  the  stat- 
railroad  crossing,  shall  Have  his  ma-  ute,  in  this  respect,  being  to  require 
chine  under  control,  and  operate  it  the  traveler,  on  approaching  the  crest 
at  a  rate  of  speed  not  greater  than  of  a  hill,  and  before  commencing  the- 
6  miles  per  hour.     The  statute  being  descent,  to  slow  down  his  car  in  or- 
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speed  of  a  motor  vehicle  to  six  miles  an  Iiour  wten  approaching 
a  high  "  embankment."  ^  And  the  same  statute  makes  a  similar 
regulation  for  an  automobilist  approaching  a  "  descent "  in  the 
highway.  The  word  "  descent "  is  constrtted  to  mean  a  declivity 
in  the  highway  over  which,  from  ordinaj-y  experience  and  observa- 
tion, it  would  be  deemed  more  dangerous  to  operate  an  automobile 
at  an  excessive  speed  than  upon  level  ground." 

Sec.  314.  Speed  of  machine  —  over  bridges. 

Obviously,  it  is  expedient  to  fix  the  speed  limit  for  motor  ve- 
hicles over  bridges,  but  it  is  not  necessary  that  the  regulation 


dcr  to  ascertain  whether  some  other 
person,  whom  he  could  not  thereto- 
fore discern,  might  be  using  the  high- 
way on  its  incline.  If,  however,  this 
requirment  of  the  law  be  complied 
with,  there  is  nothing  therein  con- 
tained necessitating  the  trayeler  to 
maintain  such  a  reduced  speed  down 
the  incline,  in'  the  absfenofe  of  some 
special  cause  therefor.  We  therefjjre 
do  not  think  that  as  a  matter  of  law 
the  fact  that  the  descedent  might  have 
descended  the  incline  just  prior  to 
the  accident  at  a  greater  speed  than 
6  miles  per  hour  could  be  adjudged 
negligence-  per  se.  The  statute,  how- 
ever, further  requires  that,  in  ap- 
proaching a.  railway  crossing,  such 
reduced  speed  shall  be  maintained, 
and  that  the  driver  of  the  machine 
must  in  such  case  have  his  car  un- 
der control." 

13.  Strickland  v.  Whatley,  143  Ga. 
803,  83  S.  E.  856. 

14,  Elsbery  v.   State,   13  Ga.  App. 
"86,  76  S.  E.   779,  wherein  the   court 

said :  "  The  maxim,  '  Noscitur  a 
socUs,'  is  applicable,  and  the  word 
'  descent,'  as  used  in  section  5  of  the 
act,  will  be  held  to  mean  a  declivity 


in  the  highway  over  which  from  or- 
dinary human  experience  and'  obser- 
vation it  would  be  deemed  to  be  more 
dangerous  to  operate  an  automobile 
at  an  excessive  rate  of  speed  t&an 
upon  level  ground.  The  General  As- 
sembly could  not  have  intended  to 
make  it  a  crime  to  operate  an  auto- 
mobile at  a  greater  rate  of  speed  than 
six;  miles  an  hour  at  every  ^oint  along 
the  highway  where  there  was  a  slight 
incline,  and  where  it  would  be  no 
more  dangerous  to  ojterale  a  machine 
at  twejity  miles  an  hojir  than,  it  would 
be  upon  level-  ground.  It  would  be 
impossible,  of  course,  to  designate 
the  exact  degree  of  inclipe  that  the 
General  Assembly  had  in  mind  in 
using  this  word.  But  upon  the  ap- 
plication of  common  knowledge  with 
reference  to  the  highways  of  this 
State  the  courts  and  juries  may  well 
be  left  to  say  whether  or  not  a  ma- 
chine was  operated  upon  a.  declivitj' 
wheije  it  would  be  more  dangerous  to 
run  at  an  excessive  rate  of  speed  than 
it  would  upon  level  ground.  The  only 
fair  test)  it  seems  to  us,  which  oan 
be  applied^  in  determining  whether  a. 
crime  has  been  committed,  would  be 
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specify  a  particular  rate  for  such  structures.  A  bridgei  is  a  part 
of  the  highway,  so  that  a  regulation  applicable  to  highways  in  gen- 
eral will  apply  to  bridges.'^^ 

Sec.  315.  Speed  of  machine  —  past  children  in  street. 

When  passing  a  place  where  children  are  playing  in  the  street, 
an  automobilist  should  have  his  machine  under  control  and  be  run- 
ning at  a  speed  which  will  enable  him  to  avoid  the  children  if  they 
do  not  discover  his  approach.^**  And,  when  passing  a  schoolhouse, 
a  lower  rate  of. speed  is  required  of  the  driver  of  a  motor  vehicle 
than  is  permissible  at  some  places  where  the  danger  of  injury  to 
children  is  not  so  great."  It  has  been  held  to  be  gross  negligence 
for  the  operatoi;  of  an  automobile  to  drive  his  machine  at  the  rate 
of  five  or  six  miles  an  hour  through  a  crowd  of  children  who  are 
playing  in  the  street.^* 

Sec.  316.  Speed  of  machine  —  frightening  horses. 

.  Both  motor  vehicles  and  horse-drawn  conveyances  have  the  right 
to  the  use  of  tbe  highways,  each  class  being  'bound  to  the  exercise 
of  reasonable  care  for  the  avoidance  of  injuries  to  the  other  class.^' 
Experience,  however,  has  shown  that,  when  an  automobile  and  a 
liorse-drawn  vehicle  are  usiijg,  the  same  highway,  fherj?  is  greater 
danger  of  injury  to  the  occupant  of  the  carriage  than  to  one  rid- 
to  submit  to  the  jury  in  each  case  the  sons,  in  approaching  it  in  an  auto- 
question  whether  or  not  the  operation  mobile,  would  check  the  speed  of  the 
of  the  machine  upon  the   particular      machine." 

desceiit  in  question   would   likely  be  15.  City  of  Baraboo  v.  Dwyer,  166 

more    dangerous    to    human    life    and      Wis.  373,  165  N.  W.  297. 
limb  or  the  safety  of  property  than  16.  fiohringer  v.   Campbell,   154  N. 

if  the   machine   were   being   operated      Y.   App.  Div.   879,  137  N.  Y.   Suppl. 
upon    ordinary    level   ground.      What      341.     And  see  section  418. 
the  General   Assembly  evidently  had  17.  Tripp   v.   Taft,    219    Mass.    81, 

in  mind  was  such  an  incline  on  the       106  N.  E.  578. 

highway -as  is  commonly  denominated  18.  Haacke  v.  Davis,  166  Mo.  App. 

a  hill;  that  is,  a  descent  of  such  de-      249,  148  S.  W.  450. 
gree  as  that  ordinarily  prudent  per-        "  19.  Section  518. 

25 
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ing  in  the  automobile.  Therefore  statutes  have  generally  placed 
certain  duties  on  the  driver  of  the  machine,  such  as  requiring  that 
warning  of  his  approach  be  given,  or  that  he  does  not  exceed  a 
given  rate  of  speed.  A  speed  greater  than  six  miles  an  hour  has 
been  prohibited  whea  the  auto  driver  is  passing  a  horse.^  Indeed,, 
one  very  common  form  of  regulation  requires  that  the  driver  of 
the  motor  vehicle  shall  bring  his  machine  to  a  stop  when  he  is 
signaled  so  to  do  by  the  driver  of  a  horse  or  team.^^  But  independ- 
ent of  statute,  the  driver  of  a  motor  vehicle  may  be  guilty  of  neg- 
ligence where  he  drives  his  machine  at  siich  an  unreasonable  speed 
that  he  frightens  a  horse  on  the  highway. ^^ 

Sec.  317.  Speed  of  machine  —  regulation  prohibiting  "  un- 
reasonable "  speed. 

In  some  States  statutes  have  been  enacted  prohibiting  the  opera- 
tion of  motor  vehicles  at  unreasonable  speeds.  This  is  precisely 
what  the  common  law  prohibits  in  the  absence  of  statute.  Never- 
theless the' statutes  have  some  effect  other  than  a -mere  codification 
of. the.  common  law  principle.  For  example,  their  infraction  might 
be  held  to  constitute  a  criminal  offense  when  the  same  speed  in 
the  absence  of  statute  would  not  justify  a  criminal  prosecution^* 

20.  Carter  v.  Caldwell,  183  Ind.  rules  of  such  road  or  highway,  or  so. 
434,  109  N.  E.  355.'          "  as  to  endanger  the  property,  life  or 

21.  Sections   536-539.     '  limb   of   any   person.      In    short,   the- 

22.  Brinkman  v.  Pacholke,  41  Ind.  legislature  wrote  into  the  statute 
App.  6&2,  84  N.  E.  762;  Delfs  T.  what  has  become  known  as  the  '  rule 
Dunshee,  143  Iowa,  381,  133  N.  W.  of  reason '  ever  since  the  Standard 
236.  Oil   Case    (221  U.  S.   1,   31   Sup.   Ct. 

23.  State  v.  Schaefifer,  96  Ohio,  215,  502,  55  L.  Ed.  619,  34  L.  R.  A.  [N. 
117  N.  E.  220;  People  v.  Falkoviteh,  S.]  834.  Ann.  Cas.  1912  D,  734)  and 
280  111.  321,  117  N.  E.  398.  "The  Tobacco  Trust  pase  (221  U.  S.  107, 
legislature,  however,  in  this  instance,  31  Sup.  Ct.  632,  55  L.  Ed.  663)  were 
saw  fit  to  fix  no  definite  rate  of  speed  decided  by  the  Supreme  Court  of  the 
for  the  car,  except  to  require  that  United  States.  In  those  cases  the 
the  car  should  not  be  operated  at  a  Supreme  Court  of  the  United  States 
speed  '  greater  than  is  reasonable  or  read  into  the  statute  the  so-called 
proper,  having  regard  for  width,  '  rule  of  reason,'  holding  that  the 
traffic,  use  and  the  general  and  usual  Anti-Trust  Act  really  was  not  a  de- 
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But  in  one  jurisdiction,  it  has  tjeen  held  that  th^  part  of  a  statute 
\vhicli|iaerely  prohibjljs  the  operation  of  an  |a^toniobile  at  a  rate 
of  speed  greater ,  thaii  is  reasonable  and  proper,  is ,  too,  indefinite 
and,i:^UC!ej;t,^iii  ill  its  terms  to  be  capable  of  enforcement  in  a  crimi- 
nal prQsec;utiou,.but  nevertheless  furnishes  a  measure  of  care  as  a 
rule  for  qivil  conduct.^*  A  common  form  of  regulation  is  one 
which  prohibits  an  uni'easoi;iable  r^te  of  speed  and  then  expressly 
forbids' ^peed  in  excess  0|f ,  a  ^certain  limit  in  all  cases  or  under  par- 


nial  of  all  restraint  of  trade,  but  only 
a  denial  of  unreasonable"  restraint  of 
trade.  ''It' ^ould  liardi}-  be  BWg-gested 
that  the:  Supreme  Court  ^of  thCiUnite^i 

States  .  read    into    the    statute    some- 

'  t    '>'n     i  •  'i  •\'i:^  I     'j.  >         .1 

thing  that  made  the   statute  uricon- 

stitutiotnal;  or  read  into  the  statu'te 
somethiMgiithat  made  itpo  iajjrl^fiinlte 
and  uncertain  that  it  was  incapable 
of  advising  the  public  as  to  what  was 
or  was   not   an   offense   under   it,   or 
thai  made  the  statiite  practicaUy  un- 
enforceable.     And  yet,   by   parity   of 
reason,  it  is  claimed  in  this  case  that 
the  legislature,  which  wrote  into  .the 
statute    the    same    'rule    of    reason,' 
thereby  in  efffecf  nullified  such   stat- 
ute, beeaii'se  of  the  indeiiniteness  and 
uncertainty  of  its  terms.    The  conten- 
tion iisv  not   sQund.      The/suggestion 
that  juries  on  tJie  same  state  of  facts 
may  hold  oneiway  in  one  county,  and 
another  way: in   another   county,   in- 
deed,: thftti  in  the  same  county,  upon 
the  sftme  state  of  facts,  one  jjiry  may 
hold   one-  way  and  another  hold  an- 
other  way,    is   no    argument   against 
this"   contention.      That    is,  inpyitable 
under    any    system    of  ^  jurisprudence 
on,  any    set    of;,  facts    involved   jn    a 
criminal,  .^transactien.  t  Courts    diflCer 
in  , their    judgment;,  juries  .differ  in 
their  judgment;   but  that,  is  no  rea,- 


soii  for  the  abolition  of  either,  or  for 
denying  tlieni  jurisdiction  sufficient 
to  enforce  the  administration  of ,  st.at- 
;  ,,U|tes  likp  the  ,on,e  in,, question.  In 
our  whole  criminal  procedure,  even 
in'  ea!pital  and  the  most  atiooious 
cases,  where  a  man's  life:  and  liberty 
for  life  are  involved,  it, is  made,  the 
special  province  and  |duty  of  juries 
to  determine  what  is  'reasonable,' 
and  whether  or  not  there  is  a  '  rea- 
sonaible'  doubt  of  the  defendant's 
guilt.  Of  ..course,  .that  is  a  conc.u- 
sion — almost  incapable  of  precise  and 
specific  definition.  What  one  jury 
might  hold  to  be  a  reasonable  doubt, 
another  jury  would  hold  the  eoii- 
'  trarj' ;  and  still  there  is  no  way  other 
than  to  leave  the  question  to  the  jury 
to  d,et^rmine.,  what  is  and  what  is  not 
a  '  reasonable  doubt.' "  State  v. 
Schaeffer,  96  Ohip,  315,  117  X.  E. 
220. 

24.  Empire  L.  Ins,  Of?,  v,  Allen, 
141  Ga.  413,  81  S.  E,  130;  Strick- 
land V.  Whatley,  143  Ga.  802,  «3  S. 
E.  856;  Hayes.  V.  State,  11  Ga.  App. 
371,  75  S.'  e!  533;  Elsbury  v.  State, 
12  Ga.  App,  86,  76  S.  E.  779;  Quarles 
V.  Gem  Plumbing  Co.,  18  Ga.  4,pp, 
59a,  90  S.  E.  93.  See  also  golaia  & 
Billings  V.  Pasche  (Tex.  Civ.  App.), 
153  S.  W.  673.     And  see  section  .7.33. 
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ticular  circumstances.^^  Under  suet  ,a  regulation  it  is  generally 
a  question  for  the  jury  whether  a  speed  lower  than  maximum  rate 
is  unreasonable,^*  but  in  some  States  a  speed  exceeding  the  limit 
may  constitute  negligence  per  se?''  In  other  States,  a  speed  greater 
than  the  maxinium  limit  creates  a  prima  facie  case  of  negligence, 
and  the  driver  of  the  machine  is  given  an  opportunity  of  rebutting 
the  prima  facie  case  by  showing  that  in  the  particular  case  the 
speed  was  not  unreasonable.^*  Under  a  statute  forbidding  the  driv- 
ing of  a  motor  car  at  any  speed  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  on  the  highways,  a  finding  that 
a  speed  of  eighteen  miles  an  hour  was  excessive,  has  been  sustained, 
although  there  was  no  direct  evidence  that  any  traffic- was  inter- 
rupted, interfered  with,  incommoded,  or  affected;  for  the  phrase 
"  having  regard  to  the  traffic  on  the  highway  "  meant  having  re- 
gard to  the  traffic  on  the  road,  not  to  the  traffic  in  the  immediate 
vicinity  of  the  motor.?' 

Sec.  318.  Speed  of  machine  —  fire  apparatus  and  police 
patrols. 

It  has  been  said  that  it  is  the  general  and,  perhaps,  universal 
rule  that  regulations  governing  the  rate  of  speed  upon  public  streets 
and  highways  do  not  apply  to  fire  apparatus  on  the  way  to  a  fire.'" 

25.  Hood  &  Wheeler  Funiituve  Co.  321,  117  N.  E.  398;  People  v.  Kelly, 
V.  Koyal  (Ala.  App.),  76  So.  965:  204  III.  App.  301;  YduBg  v.  Dunlap, 
Elsbury  v.  State,  13  Ga.  App.  86,  76  195  Mo.  Ap;p.  ll'Q,  150  S.  W.  1041; 
R.  E.  779:  Huisoii  \.  Flatt,  194  111.  Niafziger  v.  Mahan  (Mo.  App.),  191 
App.  3'9;  Brinkmran  v.  Pacliolke,  41  S.  W.  1080.  And  see  section  332. 
Tiid.  App.  662,  84  N.  E.  762;  Airing-  29.  Smith  v.  Boon,  -84  L.  T.  593, 
ton  V.  Horner,  88  Kans.  817,  139  Pac.  construing  The  Light  Locomotives  on 
1159;  We>oandt  r.  Bartle  (Oreg.),  Highways  Order,  art.  4.  See  also 
171  Pac.  587.  See  also  Tripp  \-.  Taft,  Mayhew  v.  Sutton,  86  L.  T.  18. 
319  Mass.   81,   106  X.  E.   578.  Other   cases  under  this  act  are   Rex 

26.  Arrington  v.  Horner.  88  Kans.  v.  Wells,  91  L.  T.  98;  Thoughton  v. 
817,  129  Pac.  1159.  And  see  section  Manning,  92  L.  T.  855.  See  article 
335.  "  Prohibiting      Reckless      Motoring," 

27.  Section  321.  Canadian  L.  Rev.,  February,  190«. 

28.  I'eople    v.    Falkovitdi,    280    III.  30.  Hubert  v.  Granzow,   131  Minn. 
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And  it  has  been  held  that  the  fire  apparatus  of  a  city  while  on  its 
way  to  a  fire  is  excepted  from  the  speed  regulations  imposed  by  a 
statute,  although  the  fire  on  the  particular  occasion  may  be  out- 
side of  the  city  limits.'-^  In  this  particular  case,  the  statute  in 
question  expressly  excepted  from  its  operation  "  fire  wagons  and 
engines."  Clearly  a  regulation,  either  by  statute  or  ordinance, 
should  except  vehicles  operated  by  the  police  and  fire  departments. 
An  ordinance  adopting  speed  regulations  is  not  invalid  because  it 
excepts  such  vehicles  from  its  operation. ^^  But,  when  a  statute 
prescribes  a  certain  limit  of  speed  for  motor  vehicles,  and  no  ex- 
ceptions are  made,  the  courts  in  one  jurisdiction  have  held  that 
they  cannot  graft  an  exception  to 'the  plain  provisions  of  the  law.^' 
The  question  is  one  of  the  intent  of  the  Legislature,  and  a  holding 


361,  ,155  N.  W.  204:  citing'  State  v. 
Sheppard,  64  Minn.  287,  67  N.  W. 
63,  36  L.  R.  A.  305;  Warren  v.  Men- 
(lenhall,  77  Minn.  145,  79  N.  \Y.  661; 
Farley  v.  New  York,  152  N.  Y.  223, 
46  N".  E.  506,  57  Am.  St.  Rep.  511; 
Kansas  City  v.  McDonald,  60  Kans. 
481,  57  Pac.  133,  45  L.  R.  A.  429. 
31.  Hubert  v.  Granzow,  131  Minn. 
361,  155  N.  W.  204,  wherein  it  was 
said :  "  It  Is  probably  true  that  no 
legal  duty  is  imposed  upon  a  city 
Are  department  to  assist  in  extin- 
guishing flres  outside  the  city;  but 
it  is  a  matter  of  common  knowledge 
that  such  departments  almost  invari- 
ably respond  when  called  upon  in 
such  oases.  Actuated  by  motives  of 
humanity  rather  than  by  the  man- 
date of  strict  legal  duty,  they  seldom 
refuse  to  give  their  services  to  their 
neighbors  in  case  of  need.  While  the 
law  may  not  impose  a  legal  duty 
upon  them  to  assist  in  extinguishing 
fires  outside  the  city,  it  certainly 
does  not  forbid  them  from  doing  so. 
If  they  respond  to  a  call  -witliout  the 


citj', 'the  same  need:  for  haste  exists 
as  -  when  they  respond  to  a  call 
within  the  city;  and  for  the  same 
reasons  they  should  not  be  required 
to  observe  the  speed  -regulations  in 
the  one  ease  more  than  in  the  other, 
unless  the  law  expressly  so  provides. 
The  statute  in  question  contains  no 
such  provision.  On  the  contrary,  it 
expressly  excepts  'fire  wagons  and 
engines '  from  the  vehicles  to  which 
it  applies;  and  this  exception  is  ab- 
solute and  unconditional." 

32.  Esc  parte  Snowden,  13  Cal.  App. 
521,    107   Pac.   724. 

33.  Keevil  v.  Ponsford  (TeX.  Civ. 
App. ) ,  173  S.  W.  518,  Avherein  it  w>as 
said :  "  Peace  officers  are  not  ex- 
cepted from  the  operation  of  the  laws 
limiting  the  speed  of  vehicles  upon 
public  highways.  Certainly,  an  ex- 
ception should  be  made  in  favor  of 
those  wliose  special  duty  it  is  to  de- 
tect and  arrest  parties  running  in  ex- 
cess of  the  legal  limit,  while  dis- 
charging such  duty.  The  courts,  how- 
ever, cannot  grant  this  exception.'' 
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either  way- may 'perhaps  be  based  on  sound  rules  for  the  construc- 
tion of  statutes.  On  the  one  hand,  it  may  he  said  that  the  Legis- 
lature would  not  intend  to  make  a  'speed  regulation  applicable  to 
such  emexgekicy' vehicles  and  that  a  statute  would  not  be  applic- 
able thereto  unless  it  expressly  included  them  within  its  operation. 
On  the  other  hand,  it  may  be  'said  that  the  intent  of  the  law  mak- 
ers is  to  be  found  only  in  their  language,  and,  unless  the  language 
contains  an  exception  to  the  general  application  of  the  statute,  the 
courts  willnot  make  one.  Of  course,  though  the  vehicle  is  not 
within  the  prohibitions  of  speed  regulations,  it  must  nevertheless 
be  operated  at  sucfc  speed  and  with  such  care,  as  is  reasonable  con- 
sidering the  circumstances.^*  Thus,  a  police  officer  operating  a 
motorcycle  at  a  speed  of  thirty-five  miles  an  hour  at  a  crowded 
street  junction  is  guilty  of  contributory  negligence  which  will  bar 
an  action  by  him  for  his  injuries,  irrespective  of  whether  speed 
statutes  apply  to  him.^^ 

Sec.  319.  Speed  of  machine — military  vehicle. 

Speed  staitutes  enacted  by  a  State  are  not  applicable  to  a  motor- 
cycle or  motor  vehicle  driven  by  a  member  of  the  United  States 
aiinycir  navy,- when  the  speed  is  a  matter  of  military  necessity.'* 

34.  Brown  v.  Gity  of  Wilmington,  Germany  vests  wholly  in  the  federal 
4  Boyee   (Del.)   493,  90  Atl.  44.  government.     Any  State  law,  the  op- 

35.  Miner  v.  Rembt,  178  N.  Y.  App.  eration    of    which    will    hinder    that 
Div.   173,  164  N.  Y.  Suppl.  945.     '  government  in  carrying  out  such  con- 

36.  State  v.  Burton  (E.  I.),  103  stitutional  power,  is,  during  the  ex- 
-Atl.  9613^,  .wherein  it  was  said:  "In  ercise  of  the  power,  suspended  as  re- 
essence  this  question  is:'  Are  the  gards  the  national  government  and, 
rules  .  established  by  the  general  as-  its  officers,  who  are  charged  with  the 
sembly  regulating  the  use  of  the  higli-  diity  of  prosecuting  the  war.  The 
ways  of  the  Sta,tp  subordinate  to  tlie  principle  is  well  established  that  in 
exigencies  of  military  operations  by  respect  to  the  powers  and  duties  ex- 
the  federal  government  in  time  of  chisively  conferred  land  imposed  upon 
war  ?  In  our  opinion  they  are.  Un-  the  federal  government  by  the  Consti- 
der  the  Constitution  of  tlie  United  tution  of  the  United  States  the  sev- 
Statps,  the  conduct  of  the  war  now  eral  States  have  subordinated  their 
existing    between    this    country    and  sovereignty   to    that   Of   the   nation.'' 
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Sec.  320.  Speed  of  machine  —  violation  of  speed  regulation 
as  evidence  of  negligence. 

While  it  is  generally  held  that  the  violation  of  a  speed  regulation 
is  negligence  as  a  matter  of  law,^''  in  a  few  jurisdictions,  the  viola- 
tion is  not  given  so  great  probative  force,  and  it  is  held  that  the 
violation  is  merely  evidence  of  negligence,  to  be  considered  by  the 
jury  in  connection  with  the  other  circumstances  in  the  case.^*  In 
a  comparatively  few  States,  the  view  is  taken  that  the  violation 
of  a  statute  relating  to  speed  is  negligence  as  a  matter  of  law,  but 
that  the  violation  of  a  municipal  ordinance  on  the  subject  is  merely 
evidence  of  negligence.^' 

Sec.  321.  Speed  of  machine  —  violation  of  speed  regulation 
as  negligence  per  se. 

The  weight  of  authority  supports  the  view  that  the  violation 
of  a  statute  or  municipal  ordinance  is  negligence  per  se  whicH 


37.  Section  321. 

38.  Rule  V.  Claar  Transfei"  &  Stor- 
age Co.  (Neb.),  165  N.  W.  883;  Rec- 
ord V.  Penn.  R.  R.  Co.,  75  N.  J.  L. 
311,  67  Atl.  1040;  State  v.  Schutte, 
SB  N.  J.  Law,  396,  96  Atl.  659;  Peo- 
ple V.  Scanlon,  132  N.  Y.  App^.  Div. 
528,  117  N".  Y.  Suppl.  57;  Bears  v. 
Central  Garage  Co.,  3  Dom.  L.  Rep. 

(Canada)  387;  Stewart  v.  Steele,  6 
Dom.  L.  Rep.  (Canada)  1;  Campbell 
V.  Pugsley,  7  Dom.  L.  Rep.  (Canada) 
177.  See  also  Denison  v.  McNorton, 
S28  Fed.  401,  142  C.  C.  A.  631.  "The 
fact  that  the  aiutomobile  was  exceed- 
ing the  speed  limit  prescribed  by  the 
Motor  Vehicle  Act  is  not  the  control- 
ing  factor,  but  is  only  a  circumstance 
to  be  considered  in  deciding  lyhetlier 
or  not  the  defendant  was  running  his 
automobile  at  a  rate  of  speed  which, 
"under  the  existing  conditions,  was 
obviously  dangerous  to  pedestrians  or 
others   using  the   highway.     A  man 


who  deliberately  drives  his  car  into 
a  mass  of  people  standing'  in  the 
street  looking  at  a  baseball  score 
board  is  guilty  of  assault  and  bat- 
tery for  running  over  some  of  them, 
although  his  automobile  is' traveling 
far  below  the  speed  limit;  whereas, 
one  driving  on  a,  lonely  country  road 
with  no  pedestrians  on  it  in  sight 
miglit  be  entirely  guiltless  of  the 
crime  pf  assault  and  battery  for  run- 
ning over  a  child  which  suddenly 
darted  from  a  concealed  position  by 
the  highway,  although  the  automobile 
at  the  time  was  exceeding  the  speed 
limit."  State  v.  Schutte,  88  N.  J.  L. 
396,   96   Atl.   659. 

39.  Granger  v.  Farrant,  179  Mich. 
19,  146  N.  W.  218;  Westover  v. 
Grand  Rapids  R.  Co.,  180  Mich.  373, 
147  N.  W.  630;  Weber  v.  Beeson 
(Mich.),  164  K.  W.  255.  See  also 
Levyn  v,  Koppin,  183  Mich.  232,  149 
N.  W.  993. 
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renders  the  wrongdoer  liable  fqr  injuries  proxim^ately  resulting  to 
those  intended  to  be  within  the  protection  of  the  regulation/* 
Thus,  the  violation  of  a  regulation  relative  to  the  speed  with  which 
motor  vehicles  niay  be  operated  on  the  streets  and  highways,  is 
generally  hqld  to  be  negligence  as  a  matter  of  law.*-'  It  is  neg- 
ligence per  se  to  drive  an  automobile  iii  excess  of  the  prescribed 
limit,  whether  the  excess  is  large  or  small.*^  The  fact  that  the 
police  officers  of  a  municipality  have  resolved  not  to  enforce  a  speed 
ordinance,  does  not  affect  the  evidentiary  value  of  its  violation/* 

Sec.  322.  Speed  of  machine  —  excessive  speed  as  prima 
facie  evidence  of  negligence. 

In  several  States,  the  law  is  expreply  stated,  by  statute  to'  the 


40.  Section  297. 

41.  Colorado. — Denver.  Omnibus  ,  & 
Cab  Qo.  V.  Mills,  31  Colo.  App.  583,. 
133   Pac.    7£I8. 

Delqflvare. — Travel's  v.  Hartman,  .5 
Boyce,  300,  93  Atl.  «55. 

Georgia. — Columbus  E,  Co.  v.  Wal- 
ler, 13  Ga.  4pp.  674,  78  S,.  E.  53; 
O'Dowd,  V.  Newjiham,  13  Ga.  App. 
320,  80  S,  E.  36;  Central  of  Ga.  Ry. 
Co.  V.  Larsen,  19  6a.  App.  413,  91 
S.  E.  517;  Ware  V.  Lamar,  18  Ga. 
App.  673,  90  S.  E.  364. 

Indiana.— ¥ox  v.  Ba,rekman,  178 
Ind.  573,  99  N.  E.  989 ;  Carter  v.  Cald- 
well, 183  Ind.  434,  109  N.  E.  355, 

/owo.^ir'Hubbard  v.  Bartholomew, 
163  Iowa,  58,  144  N.  W.,  13.  See 
O'Nell  v.  Redifield,  158  Iowa,  246,  139 
N.  W.  555. 

Kansas. — Fisher  r.  O'Brien,  99 
Kans.  631,  163  Pac.  317. 

Mirmesota. — Riser  v.  Smitli,  136 
Minn.  417,  16S  N.  W.  5Sfl'. 

Mississippi. — Ulmer  v.  Pistole,  115 
Miss.  485,  76  So.  533. 

Missouri. — Roper  v.  Greenspon,  372 
Mo.  288,  198  S.  W.  1107;   Barton  v. 


Pafeth,  193  Mo.  App.  402,  1«6  S.  W. 
53;  Carradine  v.  Ford,  195  Mp.  App. 
684,   187   S.  W.   385. 

Ohio. — Schell  v.  Dubois,^  94  Ohio, 
93,  113  N.  E.  664. 

South,  Carolina. — Wbaley  v.  Osten- 
doEff,  90  S.  C.  281,  73  S.  E.  186;  Mc- 
Cowi  V.  Muldrow,,91  S.  C.  523,  74  S. 
E.  386. 

Tennessee. — La.uterbach  v.,  State, 
132  Tenn.  603,  179  ,S.  W.  130. 

Texas. — Keevil  v.  Pon^ord.  (Civ. 
App.),,  173  ,  S.  W,  518;  Solon  v. 
Pasche  (Civ.  App.).,  153  S.  W.  672; 
Schoellkopf  Saddlery  Co.  v.  Crawley 
(Civ.  App.),  203  S'.  W.  1172;  Carvel 
V.  Kusel  (Civ.  App.),  305  S.  W.  941; 
Southern  Traction  Co.  v.  Jones  (Civ. 
App),  309  S.  W.  457. 

Wisconsin. — Ludke  v.  Burck,  160 
Wis.  440,  152  N.  W.  190,  L.  R.  A. 
1915  D.  968;  Riggles  v.  Priest,  163 
Wis.   199,   157  N.  W.  755. 

42.  Carter  v.  Caldwell,  183  Ind. 
434,   109  N.  E.   355. 

43.  Riser  ,.  Smith,  136  Minn.  417, 
163  N.  W.  530. 
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effect  that  the  violation  of  the  limit  fixed  by  the  statute  is  prima 
facie  evidence  that  the  speed  in  question  was  excessive."  Under 
such  a  statute,  one  exceeding  a  speed  limit  is  prima  facie  guilty 
of  negligence,  yet  he  is  allowed,  by  reason  of  the  terms  of  the 
statute,  an  opportunity  to  show  that  the  speed  in  the  particular 
case  was  reasonable  and  proper  under  the  surrounding  circum- 
stances.*^ The  law  does  not  regard  a  gi-eater  speed  as  negligence, 
but  RS'prima  facie  evidence  of  negligence ;  and  Ayhen  such  speed  is 
shown,  it  is  not  necessary  to  show  further  conditions  that  make 
that  rate  unreasonable.*"     Under  some  statutes,  the  prima  facie 


44.  Alabwma. — Gilbert  v.  Southern 
Bell  Telep.  &  Teleg.  Co.,  75  So.  315; 
Hood  &  Wheeler  Furniture  Co.  v. 
Koyal   (Ala.  App.),  76  So. '935. 

Connecticut. —  Radwick  v.  Gold- 
stein, 90  Conn.  701,  98  Atl.  583. 

Illinois. — Hartje  v.  Moxley,  235  111. 
164,  85  N.  E.  216:  People  v.  Falko- 
vitch,  2S0  111.  321,  117  N.  E.  398; 
ICessler  v.  Washburn,  157  111.  App. 
532;  People  v.  Lloyd,  178  111.  App. 
■66;  Bruhl  v.  Anderson,  189  111.  App. 
461;  Petty  v.  Maddox,  190  111.  App. 
381;  Berg  v.  Michell,  196  111.  App. 
509;  People  v.  Kelly,  304  111.  App. 
301.  See  also  Fippiiiger  v.  Glos,  190 
111.  App.  338. 

Iowa. — Sehultz  v.  Starr  (Iowa), 
164  N.  W.  163;  Larsh  v.  Strasser, 
168  N.  W.  142;  Shaffer  v.  Miller,  170 
N.  W.  787. 

Kentueky. — Wade  v.  Brents,  161 
Ky.  607,  171  Ky.  18§;  Forgy  v.  Rut- 
ledge,  167  Ky.  182,  180  S.  W.  90; 
Moore  v.  Hart,  171  Ky.  735,  188  S. 
W.   P61. 

Missouri. — ^Nafziger  v.  Mahaii  4M0. 
App.),  191  S.  W.  108O;  City  of  Wind- 
sor V.  Bast  (Mo.  App.),  199  S.  W. 
722. 

Instructions. —  Under     the     Illinois 


law,  which  provides  that  in  an  action 
to  recover  damages  caused  by  run- 
ning an  automobile  at  a  greater  speed 
than  fifteen  miles  per  hour  a  prima 
facie  case  shall  be  made  by  showing 
the  injury  and  excessive  speed,  it 
was  held,  in  an  action  for  injuries  to 
the  plaintiff,  whose  horse  was  fright- 
ened by  the  defendant's  automobile, 
that  an  instruction  in,  the  language 
of  the  statute  as  to  the  facts  suifi- 
eient  to  make  out  a  prima  facie  ease 
in  an  action  for  injuries  caused  by 
excessive  speed  was  not  erroneous  on 
the  theory  that  it  ignored  the  ques- 
tion: as  to  whether  the  injuries  were 
occasioned,  by  running  the  automo- 
bile at  an  excessive  speed.  Ward  v 
Meredith,  330  111.  66,  77  N.  E.  119. 

45.  Radwick  v.  Gol'stein,  90  Conn. 
701,  98  Atl.  583;  Hartje  V.  Moxley, 
335  111.  164,  85  N.  E.  216;.  Berg  vv 
Michell,  196  111.  App.  50^;  Mtjore  v. 
Hart,  i71  Ky.  735,  188 '  3.  W.  661; 
Flowerree  v.  Thoriiberry  ( Mo.  App. ) , 
183  S.  W.  359;  People  v.  Mellen,  104 
Misc.   (N.  y.)    355. 

46.  Berg  v.  Mitchell,  196  111.  App 
509;  People  v.  Fitgerald,  101  Misij 
(N.  Y.)    695,  168  N.  Y.  Suppl.  930 
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case  qf  negligence  arises  only  when  the  excessive  speed  has  been 
maintained  for  a  certain  distance,  such  as  an  eighth  or  a  quarter 
of  a  mile.*^  It  is  generally  a  question  for  the  jury  whether  the 
speed  under  consideration  is  excessive  under  the  circumstances 
of  the  particular  case.**  The  driver  may  succeed  in  showing  cir- 
cumstances which  will  relieve  him  from  criminal  liability,  though 
he  was  running  the  machine  at  as  high  a  rate  as  forty-two  miles  an 
hour.*^  Where  in  an  action  to  recover  damages  for  personal  in- 
juries alleged  to  ha,ve  been  caused  by  the  negligence  of  the  defend- 
ant in  driving  his  motor  ear  at  too  rapid  a  speed  and  hitting  the 
plaintiff  as  he  was  crossing  the  street,  the  trial  court  instructed 
the  jury  that  a  failure  to  comply  with  the  requirements  of  the 
statute  respecting  the  operation  of  such  vehicle  on  the  highway, 
from  which  an  injury  resulted,  gave  to  the  injured  person  a  cause 
of  action  if  his  own  negligence  did  not  materially  contribute  to 
the  injury,  but  omitted  to  say  in  so  many  words,  that  the  burden 
rested  upon  the  plaintiff  to  prove  the  negligence  charged,  as  well 
as  his  own  exercise  of  due  care,  and  no  request  was  made  to  so 
instruct  them,  it  was  held  that  under  these  circumstances  the  omis- 
sion to  charge  more  specifically  respecting  the  burden  of  proof  as 
to  negligence  and  contributory  negligence  was  not  a  sufficient 
ground  for  granting  a  new  trial.^" 

Sec.  323.  Speed  of  machine  —  excuse  for  violation  of  speed 
regulation. 

Many  and  various  are  the  excuses  that  are  offered  by  drivers 
accused  of  speeding,  the  following  being  a  few  of  those  most  com- 
monly given :  There  was  a  sick  person  in  the  car ;  a  physician  was 
speeding  to  the  bedside  of  a  patient ;  it  was  raining  hard ;  the  car 
was  speeding  up  temporarily  to  get  out  of  the  dust  of  the  car  ahead. 
In  some  instances  magistrates  and  judges  have  discharged  motoir- 

47.  Flowerree  v.  Thornberry  (Mo.  49.  People  v.  Mellen,  104  Misc.  (N. 
App.),  183  S.  W.  359.                                 Y.)   355. 

48.  People  v.  Lloyd,  178  111.  Af>p.  50.  Wolfe  v.  Ives,  83  Conn.  174,  76 
66.                                                                      Atl.  536,  19  Ann.  Cas.  752. 
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ists  for  one  of  the  above  reasons,  while  in  other  cases  they  have 
utterly  refused  to  listen  to  excuses  of  this  nature.  May  there  not 
be  circumstances  under  which  the  operation  of  an  automobile  at 
excessive  speed  is  excusable  morally  and  legally,  and  which  is  the 
proper  course  for  a  judge  to  pursue  ?  The  various  State  auto- 
mobile laws  say  that  motor  vehicles  shall  not  be  driven  faster  than 
certain  rates  of  speed.  Generally,  there  are  no  exceptions  or  pro- 
visos in  these  laws  permitting  the  speed  limits  to  be  exceeded, 
and  consequently  there  exists  no  judicial  discretion  to  discharge 
arrested  automobilists  on  any  of  the  grounds  mentioned.  How- 
ever, since  all  laws  must  be  enforced  by  means  of  human  agency, 
"  humanity  "  must  necessarily  enter  into  the  execution  of  any, 
particular  statute.  It  should  not  be  forgotten  that  "  intention  " 
has  no  plaec  in  violations  of  the  speed  law.  "Whether  the  arrested 
automobilist  "  knew  "  that  he  was  Cixceeding  the  speed  limit  makes 
no  difference  in  regard  to  his  innocence  or  guilt.  The  Jaw  says 
that  he  who  operates  an  automobile  drives  it  as  his  peril  if  he  ex- 
ceeds the  speed  limit.  But  there  is  certainly  an  unfairness  in 
"  trapping  "  an  automobilist  who  does  not  intentionally  speed  for 
the  sake  of  creating  a  race  or  showing  off.  Just  what  to  do  to 
prevent  oppression  by  officers  of  the  law  on  the  one  hand  and  to 
curb  reckless  automobiling  on  the  other  is  the  great  question.^^ 

Sec.  324.  Speed  of  machine  —  negligent  though  not  ex- 
ceeding speed  limit. 

The  fact  that  a  regulation  has  established  a  rate  of  speed  be- 
yond which  an  automobilist  cannot  drive  his  machine  does  not 
under  all  circumstances  justify  him  in  running  at  such  speed.^^ 

51.  Emergency  Calls. — Motor  veliicle  52.  Arkansas. —  Bona     v.     S.  -  R. 

laws  in  a  few  States  make  an  exeep-  Thomas  Auto  Co.,  20S  S.  W.  306. 

tion  in  cases  when  the  driver  is  an-  California. — Coob-  v.     Miller,     166 

swering  an   "emergency  call."     Fair  Pac.  316;  Opitz  v.  Sehenok,  174  .Pac. 

V.  Union  Tract.  Co.  (Kans.),  171  P.ie.  40. 

649;     Opocensky    v.    City    of    South  Covnrntir,ut. — Irwin    v.    Judge,    81 

Omaha,  101  Neb.  336,  163  ^T.  W.  3!35.  Conn.  492.  71  Atl.  572. 
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He  should  not  operate  his  vehicle  at  a  rate  which  is  unreasonable 
under  the  circumstances,^^  and  it  is  self  evident  that  under  the 
particular  circumstances  of  many  cases  the  rate  allowed  by  statute 
or  ordinance  would  be  excessive."    As  was  said  in  one  case,^^  "  J^o 


Illinois. — Kessler  v.  Washburn,  157 
111.  App.  532. 

Indiana,. — BriCkman  v.  Pacholke, 
41  Ind.  App.  662,  84  N.  E.  762. 

Iowa. — Delfs  v.  Dunsliee,  143  Iowa, 
381,  J133  N.  W.  236;  Lemke  \.  Ady, 
159  N.  W.  1011;  Shaffer  v.  Miller, 
170  N.  W.  787. 

Kentuckif.-^Forgy  v.  Rutledge,  167 
Ky.  18'2,  180  S.  W.  90;  Moore  v. 
Hart,  171  Ky.  735,  188  S.  W.  861. 
"  It  will  not  do  to  say  that  the  pro- 
visions of  the  statute  as  to  the  effects 
and  consequences  of  a  violation  of  the 
.speed  limits  therein  mentioned  is  evi- 
dentiary ■  only,  so  as  to  justify  the 
submission  of  the  case  to  the  jury 
when  those  limits  are  exceeded,  )Se- 
cause  it  is  the.  law  everywhere  so  far 
as  we  are  aware,  that  such  provisions 
may  be  strictly  complied  with  and 
yet  the  party  sought  to  be  charged 
may  be  guilty  of  actionable  negli- 
gence. In  other  wqrds,  in  tljis  par- 
ticular ease  the  speed  may  not  have 
exceeded  20  miles  per  hour,  still  this 
would  not  be  an  absolute  defense,  as 
other  facts  and  circumstances  may 
liave  justified  the  submission  of  the 
case  to  the  jury.  On  the  contrary, 
defendant  may  have  been  traveling 
at  a  rate  of  speed  greater  than  20 
miles  an  hour,  and  under  the  facts 
and  circumstancees,  not  be  guilty  of 
negligence.  When  the  plaintiff  show^ 
that,  the  rate  of  speed  at  which  tlie 
defendant  was  traveling  was  greater 
than  that  prescribed  by  the  statute 
for  that  place,  the  burden  then  shifts 


to  the  defendant  to  show  that  the 
speed  at  which  he  was  traveling  did 
not  produce  the  injuiy."  Moore  \. 
Hart.  171  Ky.  725,   188  S.  W.   861, 

Massachusetts. —   Rasmussen  v. 

Whipple,  211  Mass,  546,  98  N.  E.  592. 

Michigam. — Patterson  v.  Wagner, 
171  N.  W.   356. 

Missouri. — iG-inter  v.  O'Donpghue 
(Mo.  App,),  179  S.  W.  732;  Denny  v. 
Randall    (Mo.  App.),  202  S.  W.  603. 

y'orth  Dakota. — Vannett  v.  Cole, 
170  N.  W.  663. 

South  Dakota. —  Chrestenson  v. 
Harms,  38  S.  D.  360,  161  N.  W.  343. 

Tennessee. — West  Constr.  Co.  v. 
White,  130  Tenn.  520.  172  S.  W.  301. 

Texas. — ^Figueroa  v.  Madero  (Civ. 
App.),  201  S.  W.  271. 

Utah. — Lochhead  v,  Jenson,  42 
Utah,  99,  129  Pac,  347:  Fowlkes  v. 
J.  I,  Case  Threshing  Maoh.  Co.,  46 
Utah,  502,  151  Pac.  53. 

Wafihinf/ton. — Adair  y.  McNeil,  95 
Wash,  160,  163  Pac.  393. 

53.  Section  305, 

84,  "  The  rule- — speed  limitation  by 
ordinance  or  no  speed  limitation- — is 
the  general  and  well-established  one 
applying  to  motor  vehicles  as  to  all 
other  vehicles,  and  is  that  their  oper- 
ators must  us^  all  the  care  and  cau- 
tion in  operating  them  which  careful 
and  prudent  men  should  exercise,  hav- 
ing due  regard  for  the  safety  of  the 
public  and  the  rights  of  others  to  the 
use  of  the  streets.  The  operator  of 
a  vehicle  may  not  escape  liability  for 
a  collision  by  simply  saying  that  he 


^Negligence  in  Opeijation   of  Motor  Vehicles.      397 

owner  or  operator  of  an  automobile  is  necessai-ily  exempt  from 
liability  for  .collision  in  a  public  street  by  simply  showing  that 
at  the  time  of  the  accident  he  did  not  run  at  a  rate  of  speed  exceed- 
ing the  limit  allowed  by  the  law  or  the  ordinances.  On  the  con- 
trary, he  still  remains  bound  to  anticipate  that  he  may  meet  per- 
sons at  any  point  in  the  public  street  and  he  must  keep  a  proper 
lookout  for  them  and  keep  his  machine  under  such  control  as  will 
enable  him  to  avoid  a  collision  with  another  person,  using  proper 
care  and  caution ;  and  if  necessary,  he  must  slow  up  and  even  stop., 
No  blowing  of  a  horn  or  of  a  whistle  or  ringing  of  a  bell  or  gong, 
without  an  attempt  to  slacken  the  speed,  is  sufficient,  if  the  cir- 
cumstances at  a  given  point  demand  that  the  speed  be  slackened 
or  the  machine  be  stopped,  and  such  a  course  is  reasonably  prac- 
ticable." ^  But  one  claiming  that. a  speed  less  than  the  prescribed 
limit  is  negligent  under  the  circumstances  has  the  burden  of  proof 
to  show  the  circumstances  requiring  a  slower  rate." 

Sec.  325.  Speed  of  machine  —  province  of  jury. 

Speaking  in  general  terms,  whether  a  person  has  been  guilty  of 
negligence  is  a  question  for  the  jury.^'  And,  whether  one  oper- 
ated a  motor  vehicle  at  a  speed  faster  than  a  reasonable  and  proper 
rate,  is  peculiarly  a  question  within  the  province  of  the  jury.^'    It 

was  not  exceeding  the  speed  limit  es-  Thies  v.  Thomas,  77  N.  Y.  Suppl.  276. 

tablished     by    Statute    or     ordinance  57.  Loehheid   v.   Jensen,   42   Utah, 

when    it   happened.      It   may   appear  99,  139  Pac.  347. 

(the  other  party  being  without  fault)  58.  See  section  359. 

that  though  a  defendant  wag  not  ex-  59.  Arizona. —   Warren        Co.        v. 

eeeding  the  limit  of  speed  prescribed  Whitt,  165  Pac.  1097. 

by   the   ordinance,   yet   that   he   was  California. — Bannister  v.  H.  Jevne 

operating    his    vehicle    without    such  Co.,  28  Cal.  App.  133,  151  Pac.  546. 

control  as  to  speed  under  the  particu-  C!oWnecUout.'—^r\ften  v.  Wood,  105 

lar    circumstances    as    a   careful    and  Atl.  354. 

prudent  man   in  the  exercise   of  due  (feorgia. — Centfal  of  Ga.  Ry.  Co.  v. 

care   and   caution    would   have   had."  Larsen,  1:9  Ga.  App.  413.  91  S.  E.  517. 

Opitz  V.  Schenck  (Cal.),  174  Pac.  40.  Illinois. — People   v.  Lloyd,   178   111. 

55.  KesSler   v.    Washburn,    157   111.  App.  66;  Hartwig  v.  Knapwurst,  178 
App.  533.                               .  111.  App.  409;  Ferry  v.  City  of  Wau- 

56.  And    see    to    the    same    effect:  kcgan,  196  111.  App.  81, 
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is  true  that  in  some  jurisdictions,  when  it  is  clearly  shown  that  the 
driver  of  a  motor  vehicle  violated  a  speed  regulation  upon  a  par- 
ticular occasion,  the  negligence  of  the  driver  may  be  found  as  a 
matter  of  law,  but,  in  other  cases,  as  a  general  proposition,  the  neg- 
ligence of  the  driver  is  a  question  for  the  jury.  And  more  es- 
pecially is  a  question  for  the  jury  presented,  when  the  evidence  is 
conflicting  as  to  the  rate  which  was  maintained  upon  the  occasion 
under  consideration.^" 

Sec.  326.  Control. 

The  driver  of  a  motor  vehicle  must,  at  all  times  have  the  ma- 
chine under  reasonable  control,  so  that  with  due  diligence  he  can 
stop  in  time  to  avoid  injury  to  other  travelers  who  are  exercising 
reasonable  care  for  their  safety."^     This  general  principle  is,  for 


loioa. — Topper  v.  Maple,  165  N.  W. 
28. 

Kansas. — Arringtoa ,  v.  Horner,  88 
Kans.  817,   129   Pac.   1159. 

Missouri. — Priebe  v.  Ciandall  (Mo. 
App.),  187  S.  W.  605. 

Tfebraska. — Rule  v.  C'iaav  Transfer 
&  Storage  Co.,  ]  65  N.  W.  883. 

ye}C  Jersey. — ^Merkl  v.  Jersey  City 
H.  &  P.  St.  Ry.  Co.,  75  N.  J.  Law, 
654,  68  Atl.  74. 

'  Xeiv  York. — -Brewster  v.  Barkei*, 
129  N.  Y.  App.  Dlv.  724,  113  N.  Y. 
Suppl.  1026;  Ackerman  v.  Stacey, 
157  N.  Y.  App.  Div.  835,  143  N.  Y. 
Suppl.  227. 

Ohio. — Schell  ,  y.  DuBois,  94  Ohio, 
93,   113  N.  E.  664. 

Pennsylvania. — Lorah ,  v.  Rinehart, 
243  Pa.  St.  231,  89  Atl.  067.    '        i' 

?7*a/i..^-Boeddclier  v.  Frank,  48 
Utah,   363,    159   Pac.   634. 

Washington. — Bruner  v.  Little,  97 
Wash.  319,  166  Pae.  1166;  Locke  v. 
Greene,  171  Pac.  245. 


60.  Brown  v.   Xew  Haven   Taxicab 
Co.    (Conn.),    105   Atl.    706;    Osberg 
V.  Cudahy  Packing  Co.,  198  111.  App^' 
551;    Koper    V.    Greenspon,    272    Mo. 
.288,  198  S.  W.  1107. 

61.  Illinois. — Kess'.er  v.  Waphburn, 
157  111.  App.  .532;  Crandajl  v. 
Krause,  165  lil.  App.  15;  Kuehler  v. 
Stafford,   185   111.   App.    199. 

Iowa. — -Brown  v.  Des  Moines  Steam 
Bottling  Works,  >  174  Iowa,  715,  156 
N.  W.  829;  Gilbert  v,  Vanderwall, 
165  N.  ,W.  165.  "It  is  a  matter  of 
common  knowledge  that  the  move- 
ments of  these  heavy,  fast-moving 
veliicles  upon  the  street  are  required. 
to  be  kept  under  reasonable  control, 
to  avoid  having  their  course  diverted 
by  the  intervention  of  obstacles  upon 
the  street,  and  if  not  held  under  con- 
trol, a  slight  obstacle  will  so  divert 
them,  and  imperil  the. safety  of  those 
upon  the  street;  that,  when  diverted. 
they  became  a  menace  to  those  in  the 
vicinity    of    their    course,    a    menace 
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practical  purposes,  the  same  as  the  rule  requiring  the  driver  to 
operate  the  machine  not  faster  than  a  reasonable  and  proper  rate 


from  which  it  is  difficult  sometimes 
to  escape.  Therefore  it  becomes  the 
duty  of  one  upon  a  public  highway  in 
■a  thickly  populated  part  of  the  large 
city  to  exercise  reasonable  care  tt 
see  that  he  has  the  instrumentality 
under  control,  and  to  so  manage  it 
that  it  will  not  unreasonably  or  un- 
necessarily imperil  the  safety  of 
others  upon  the  public  highway. 
Whether  the  defendant  did  this  in 
this  particular  case  was  clearly  a 
question  for  the  jury.i  The  jury 
might  well  have  found,  that  if  the 
defendant  had  his  automobile  under 
such  perfect  control  as  he  should 
have  had  on  a,  public  street,  and  was 
giving  reasonable  attention  to  it,  he 
might  have  avoided  the  collision  with 
the  flange  at  the  switching  point,  or, 
having  collided  with  it,  might  have 
stopped  the  same  in  time  to  have 
avoided  the  injury  complained  of." 
Brown  v.  Des  Moines  Steam  Bottling 
Works,  174  Iowa,  715,  156  N.  w.  839. 

Kentucky. — Weidner  v.  Otter,  171 
Ky.  167,  188  S.  W.  335. 

Louisiana. — Walker  v.  Rodriguez, 
139  La.   251,   71,  So.   499. 

Michigan. — Granger  v.  Farrant, 
179  Mich.  19,  146  N.  W.  318;  West- 
over  v.  Grand  Rapids  R.  Co.,  180 
Mich.   373,  147 _N.  W.  630. 

Minnesota. — ^Molin  v.  Wark,  113 
Minn.  190,  139  N.  W.  383;  Johnson 
V.  Johnson,  137  Minn.  198,  163  N.  W. 
160. 

Mississippi.— rUlmer  v.  Pistole,  115 
Miss,  485,  76  So.  522. 

Missouri. — Rowe  v.  Hammond,  172 
Mo.  App.  203,  157  8.  W.  880;  Priebe 
V.  Crandall  (Mo.  App.),  187  S.  W. 
605;   Mitchell  v.  Brown   (Mo.  App.), 


190  S.  W.   354;   Roper  v.   Greenspon 
(Mo.  App.),  192  S.  W.  149. 

New  Jersey.— Poo\  v.  Brown,  89  N. 
J.  Law,  314,  98  Atl.  363. 

New    York. — Thies   v.    Thomas,    77 
N.  Y.  Suppl.  276. 

North    Carolina. — Manly    v.    Aber- 
nathy,  167  N.  Car.  330,  83  S.  E.  343. 

Oregon. — Weygandt  v.   Bartle,   171 
Pac.  587. 

Pennsylvania. — ^Lorah  v.  Rinehart, 
243  Pa.  St.  231,  89  Atl.  967;  Virgilio 
V.  Walker,  354  Pa.  St.  341,  98  Atl. 
815.  "  Vehicles  have  the  right  of 
way  on  the  portion  of  the  highway  set 
apart  for  them,  but  at  crossings  all 
drivers,  particularly  of  motor  ve- 
hicles, must  be  highly  vigilant  and 
maintain  such  control  that,  on  the 
.shortest  possible. notice,  they  can  stop 
their  cars  so  as  to  prevent  danger  to 
pedestrians."  Virgilio  v.  Walker,  354 
Pa.    St.   341,   98  Atl.   815. 

Virginia. — iCore  v.  Wilhelm,   98   S. 
K.  37. 

Washingtgn.^Look^  v.  Greene,  171 
Pae.  245.  '.  "    - 

"The  test  of  control  is  the, ability 
to  stop  quickly  and  easily.  When 
this  result  is  not  accomplished,  the 
inference  is  obvious  that  the  car  was 
running  too. fast,  or  that  proper  effort 
to  control  it  was  not  made.  If  dang- 
erous and  powerful  machines,  such  as 
automobiles,  whose  weight,  when  in  ' 
motion,  gives  them  great  momentum, 
are  to  bo  permitted  to  use  the  public 
highways,  prudence  requires  that 
they  be  kept  under  good  control  so 
that  they  may  promptly  be  brought 
to  a  halt,  if  need  be."  Lorah  v.  Rine- 
hart, 243  Pa.  St.  331,  89  Atl.  967. 
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of  speed. ''^  ]!iot  only  must  he  have  the  car  under  reasonable  con- 
trol, so  as  to  avoid  a  collision  with ,  other  vehicles,^'  beasts  of 
burden,  and  pedestrians,*''  but,  for  his  own  safety,  he  must  have 
the  car  under  such  control  that  he  can  avoid  a  collision  with  an 
approaching  street  car  *^  or  railroad  train.®''  It  is  sufficient,  how- 
ever, if  the  driver  keeps  the  machine  under  reasonable  control,  it 
not  being  necessary  that  it  be  kept  under  absolute  control.®'  When 
proceeding,  along  the  wrong  side  of  the  highway,  greater  control  is 
required  of  the  driver  than  when  he  is  proceeding  in  accord  with 
the  law  of  the  road,®*  for  a  greater  degree  of  diligence  is  gener- 
ally required  of  a  driver  under  such  circumstances.®^  When  driv- 
ing at  night,  the  control  of  the  machine  should,  to  a  certain  ex- 
tent, be  commensurate  with  the  distance  illuminated  with  the 
lights ;  that  is,  the  control  of  the  car  should  be  such  that  the  driver 
can  avoid  persons  or  obstructions  in  his  course  within  the  scope 
of  the  lights.™  And,  when  traveling  in  the  day  time,  reasonable 
care  requires  that  the  machine  be  under  such  control  that  it.  can  be 
stopped  so  as  to  avoid  injury  from  an  obstruction  or  a  defect  in 
the  highway.'^  In  some  jurisdictions,  statutes  prescribe  the  rate 
of  speed  for  motor  vehicles  a,n,d  further  provide  that  under  some 
circumstances  the  machines  shall  be  under  "  perfect  "  control.'^ 

Sec.  327.  Duty  to  stop. 

The  general  duty  of  the  driver  of  a  motor  vehicle  is  to  exercise 

68.  See  section  305.    "  In  a  crowded  65.  Sections  603-606. 

city    street,   the   dictates   of   common  66.  Section  573. 

prudence  clearly  require  that  a  heavy  67.  Baldwin's    Adm'r    v.    Maggard, 

vehicle,  such  as  an  automobile,  shall  163  Ky.  434,  172  S.  W.  674. 

be  kept  under  (rontrol  so  as  to  avoid,  68.  Bradley    v.    Jaeckel,    65    Misc> 

or  at  least  minimize,  the  dangers  of  CS.  Y.)    509,  119  N.  Y.  Suppl.  1071. 

it  collision.     Common   experience  and  69.  Section   3&0. 

observation  shows  that  the  only  ade-  70.  Kendall  v.  City  of  Des  Moines 

quate  method  of  control  is  to  run  the  (Iowa).   167  N.   W.   684;   Harnau  v. 

machines    slowly."      Lorah    v.    Rine-  Haight,  189  Mich.  60,  155  N.  W.  563. 

hart,  343  Pa.  St.  231,  89  Atl.  967.  71.  Raymond      v.      Sauk      County 

68.  Section   370.  (Wis.),  166  N".  W.  39. 

64.  Sections  441-445.  72;  Molin  v.  Wark,  113  Minn.  190, 
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reasonable  care  under  the  circumstances.'^  Obviously,  the  circum- 
stances may  frequently, be  such,  especially  on  a  crowded  thorough- 
fare, that  an  ordinarily  prudent  driver  would  stop  his  machine 
to  avoid  an  injury  to,  another  traveler.  In  such  a  case,  negligence 
may  be  charged  against  a  driver  who  fails  to  stop.'^  And,  though 
the  driver  has  stopped  his  machine,  negligence  may  be  found  in 
starting  again  before  the  danger  has  ceased.'^  While  in  many  cases 
the  driver  may  be  required  to  stop  as  a  protection  to  other  travel- 
ers, such  as  pedestrians,'*  and  persons  riding  in  other  vehicles, 
there  is  a  similar  duty  for  his  own  protection  as  against  railroad 
engines,"  and  street  cars.™  At  intersecting  streets,,  while  both 
travelers  should  exercise  reasonable  care  for  their  safety,  the  ma- 
chine first  at  the  crossing  is  generally  allowed  the  right  of  way, 
and  the  latter  maqhine,ishould,  ^top,pr  delay  his  passage.™  In  ad- 
dition to  the  general  principles  of  la,w  requiring  a  stopping  of  the 
machine  when  necessary,  a  positive  duty  in  that  respect  is  some- 
times imposed  by  statute.     Thus,  pit  is  enacted  in  many  jurisdic- 


139  N.  W.  383;  Wentworth  v.  Water- 
bury,  90  Vt.  60,  96  Atl.  334. 

73.  Section  277. 

74.  California. — Bannister  v.  H. 
Jevne  Co.,  28  Cal.  App.  133,  151  Pac. 
546. 

Delaujare. — Cecehi  v.  Lindsay,  1 
Boyee,  185,,  75  Atl.  376,  reversed  on 
other  grounds,  80  Atl.  523;  Grier  v. 
Samuel,  4  Boyce,  106,  86  Atl.  209; 
Brown  v.  City  of  Wilmington,  4 
Boyce,  492,  90  Atl.  44. 

/«2tMotg,— Christy  v.  Elliott,  216 
III.  31,  1  L.  E.  A.  (N.  S.)  215,  74 
N.  E.  1035,  108  Am.  St.  Rep.  196, 
3  Ann.  Cas.  487. 

Indiana- — Mayer  v.  Mellette  (Ind. 
App.),   114  ST.  E.   241. 

lotoa. — Crawford  v.  MoElhinney, 
171  Iowa,  606,  154  N.  W.  310. 

Kentucky. — Shinkle  v.  McCullough, 
116  Ky.  960,  77  S.  W.  196. 

Louisiana. — Kelly   v.   Schmidt,   148 
Tya.  91,  76  So.  250. 
26 


Maine.— }/ieserve  v.  Libby,  115  Me. 
282,  98  Atl.'  754. 

Massachusetts. —  Dudley  v.  Kings- 
bury, 199  Mass.  258,  85  N.  E.  76. 

Missouri. — Roper  v.  Greensport 
(Mo.  App.),  192  S.  W.  149;  Hery- 
ford  V.  Spitcanfaky  (Mo.  App.),  200 
S.  W.  123;  Edwards  v.  Yarbrough 
(Mo.  App.),  201  S.  W.  972. 

yew  York. — Knight  v.  Lanier,  69 
N.  Y.  App.  Div.  454,  74  N.  Y.  Suppl. 
999. 

Pennsyhvania. — Reese  v.  France,  62 
Pa.  Super.  Ct.  128. 

Washington. — Morrison  v.  Conley 
Taxicab  Co.,  94  Wash.  436,  162  Pac. 
365. 

75.  Meserve  v.  Libby,  115  Me.  282^ 
98  At!.  754. 


76.  Section.  442. 

77.  Sections  567, 

78.  Section  604. 

79.  Section  393. 
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tions  that  the  driver  of  a  motor  vehicle  shall  stop  on  the  sigilal 
of  the  driver  of  a  horse-drawn  conveyance.*"  So,  too,  statutes  or 
municipal  ordinances  sometimes  require  the  operators  of  motor 
vehicles  to  stop  their  machines  wheai  approaching  a  street  car  re- 
ceiving or  discharging  passengers.*^  And  it  is  also  provided  hj 
statute  in  many  States  that  after  a  collision  with  another  vehicle 
or  injury  to  another  traveler,  the  driver  shall  stop  his  machine 
and  make  his  identity  known  to  the  injured  person.*^  But,  in- 
dependently of  statute,  it  is  a  general  rule  that  the  driver  of  an 
automobile  shall  stop  the  machine  when  necessary  to  avoid  injury 
to  other  travelers  having  equal  rights  in  the  street.  For  example, 
if  the  operator  of  a  machine  is  blinded  by  the  light  from  another 
■vehicle  or  from  a  street  ear,  so  that  he  is  unable  to  distinguish  an 
object  in  front,  reasonable  care  requires  that  he  bring  his  vehicle 
to  a  stop,  and  a  failure  so  to  do  may  justify  a  chai'ge  of  negli- 
gence.*^ This  situation  is  the  same  ^s  when  the  chauffeur  is  sud- 
denly blinded  by  a  reflection  of  the  rays  of  the  sun.**  So,  too, 
when  the  steering  apparatus  becomes  out  of  order  so  that  a  car 
persists  in  making  a  circle,  it  is  the  duty  of  the  driver  to  stop  the 
machine  and  not  to  continue  to  describe  circles  in  the  street  until 
he  is  struck  by  a  street  car.*^     Aiid,  in  general,  when  one  ap- 

80.  Stout  V.  Taylor,  168  111.  App.  J. ) ,  103  Atl.  349 ;  Cromble  v.  O'Brwn, 
410;  Mclntyre  v.  Orner,  166  Ind.  57,  178  N.  Y.  App.  Div.  807,  165  N.  Y. 
76  N.  E.  750,  i  L.  E.  A.  (N.  S.)  1130,  Suppl.  858;  Zimmerman  v.  Medni- 
8  Ann.  Cas.  1087;  State  v.  Goodwin,  koff,  165  Wis.  333,  162  N.  W.  349. 
160  Ind.   265,  82  N.  E.  459;    Searcy  And  see  sections  423-427. 

V.    Golden,    173   Ky.    42,    188    S.    W.  82.  Sections   775-779. 

1098;    Beggs    V.    Clayton,    40    Utah,  83.  Busich  v.  Todman   (Iowa),  162 

389,   121   Pac.    7;    Cohen   v.   Header,  iST.   W.   259;    Jolman  v.   Alberts,   192 

119  Va.  429,  89  S.  E.  876;  Brown  v.  Mich.  35,  158  N.  W.  170;  Hammond 

Thome,  61  Wash.  18,  111  Pac.  1047;  v.   Morrison    (N.   J.),   100  Atl.   154; 

McCummins  v.   State,   133  Wis.   236,  Jacquith  v.   Worden,   73   Wash    349, 

112  N.  W.  35.    And  see  sections  536-  133  Pac.  33,  48  L.  R.  A.   (N.  S.)  827. 

539,  774.                                             *  84.  O'Beirne  v.   Stafford,   87   Conn. 

81.  Frankel  v.  Hudson,  371  Mo.  354,  87  Atl.  743,  46  L.  E.  A.  (If.  S.) 
495,    196    S.    W.    1121;    M'eenaoh'  v.  1183. 

Crawford     (Mo.),    187    S.    W.    879;  85.  Kneeshaw     v.     Detroit    United 

Horowitz   V.    Gottwalt    (N.   J.),    lOS      Ey.,  169  Mich.  697,  135  N.  W.  903. 
Atl.  930;  Kolankiewiz  v.  Burke   (N. 
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preaches  a  crowded  street  crossing,  if  it  is  imprudent  or  danger- 
ous to  pass  the  crossing  at  the  time,  ordinary  care  requires  that 
the  driver  stop  his  machine.^*  Similarly,  where  a  person  on  horse- 
back apparently  does  not  hear  the  approach  of  an  automobile  from 
the  rear,  the  person  in  charge  of  the  car  cannot  proceed  regardless 
of  the  fact  that  the  former  does  not  tm-n  out,  but  should  slacken 
the  speed  of  his  machine,  even  bringing  it  to  a  stop  if  necessary 
to  avoid  a  coUisionv?'  But  -the  driver  of  a  motor  vehicle  proceed- 
ing along  the  proper  side  of  a  highway  of  sufficient  width  to  en- 
able an  easy  passage  is  not  necessarily  guilty  of  negligence  in  fail- 
ing to  stop  when  he  sees  a  traveler  approaching  on  the  wrong  side 
of  the  highway,  for  he  is  entitled  to  assume  that  the  traveler  will 
cross  to  the  proper  side  before  a  collision.** 

Sec.  328.  Negligence  in  stopping. 

The  duty  of  exercising  reasonable  care  under  the  circumstances 
may  in  some  cases  forbid  an  abrupt  stop.  For  example,  when  an- 
other car  is  following  closely  behind,  the  driver  of  the  forward  car 
may  be  guilty  of  negligence  if  he  suddenly  slows  up  or  stops  so 
that  the  driver  of  the  rear  vehicle  is  unable  to  avoid  a  collision.** 

Sec.  329.  Warning  of  approach  —  in  general. 

Reasonable  care  requires  that,  at  street  crossings  and  other 
places  where  travelers  may  naturally  be  anticipated,  a  warning  of 

86.  Crawford  v.  McElhinney,  171  along  the  highway  and  as  a  result 
Iowa,  606,  154  N.  W-  310.:  thereof  another  icar   should  run   into 

87.  Furtado  v.  Bird.  36  Cal.  App.  the  rear  of  it,  it  is  clear  that  neg- 
153,  146  Pac.  58.  ligenee  on  the  part  of  the  driver  of 

88.  Clarke  v.  Woop,  159  N.  Y.  App.  the  forward  oar  could  be  sustained. 
Div.  437,  144  N.  Y.  Suppl.  595.  And,  if  an  automobilist  after  passing 

89.  Strever  v.  Woodard,  178  Iowa,  a  frightened  horse  should  stop  in 
30,  158  N.  W.  5.04.  front   of   it   and   thereby   add   to   its 

Negligence  in  stopping. — Negligence  fright,  he  may  be  liable  for  the  dam- 
may  be  based  on  the  act  of  stopping  ages  which  would  arise  from  the 
an  automobile,  as  well  as  a  failure  fright  of  the  animal.  Delfs  v.  Dun- 
to  stop.  Should  an  automobilist  sud-  shee,  143  Iowa,  381,  123  N.  W.  336. 
denly  stop  his  machine  while  running 
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the  approach  of  a  motor  vehicle  shall  be  given  by  its  driver.'"  If 
the  operator  of  such  a  vehicle  fails  to  give  a  proper  warning  and 
injury  is  thereby  occasioned  to  a  pedestrian  or  other  traveler,  neg- 
ligence may  be  charged  against  the  driver.  In  the  absence  of  posi- 
tive regulation  requiring  the  warning,  its  absence  is  not  neces- 
sarily negligence  but  presents  a  question  for  the  jury.'^  Other 
travelers,  to  a  certain  extent,  are  entitled  to  rely  on  the  belief  that 
the  drivers  of  motor  vehicles  will  give  them  a  proper  warning.'^ 


90.  Arkansas. — Texas  Motor  Co.  v. 
Buffington,   203   S.   W.   1013. 

Connecticui. — Lynch-  v.  Shearer,  83 
Conn.   73,   75   Atl.   88. 

Georgia. — O'Dowd  v.  Newnhairi,  13 
Ga.  App.  220,  80  S.  E.  36. 

/Htnois.^Coppoek  v.  Schlatter,  193 
III.  App.  255;  Noonan  v.  Maus,  197 
111.  App.  103. 

Indiana. — J.  F.  Darmondy  Co,  v. 
Reed,  111  N.  E.  317. 

Kenfucky. — Weidner  v.  Otter,  171 
Ky.  167,  188  S,  W.  335. 

Louisiana. — Kelly  v.  Schmidt,  142 
La.  91,  76  So.  350. 

Massachusetts. —  Gifford  v.  Jen- 
.  nings,  190  Mass.  54,  76  N.  E.  233. 

Michigan. —  Wright  v.  Crane,  142 
Mich.  508,  106  KT.  W.  71,  12  Det.  Leg. 
N.  794;  Levyii  v.  Koppin,  183  Mich. 
232,   149  N.  W.   993. 

Minnesota. — Johnson  v.  Quinn,  130 
Minn.  134,  153  N.  W.  267;  Johnson 
V.  Johnson,  137  Minn.  198,  163  N. 
W.  160;  DunkeVbeck  v.  Meyer,  167  N. 
W.  1034. 

Missouri. — Young  v.  Bacon  (Mo. 
App.),  183  S.  W.  1079;  Brooks  v. 
Harris   (Mo.  App.),  207  S.  W.  293. 

Neio  Bampshire. — Hamel  v.  Pea- 
body,  97  Atl.  220. 

New  Jersey. — Pool  v.  Brown,  89  N. 
J.  Law,. 314,  98  Atl.  262;  Heckman  v. 
Cohen,  100  Atl.  695. 


-A'eiw  York. —  Wolcott  v.  Renault 
Selling  Branch,  223  N.  Y.  288,  119 
N.  E;  556,  reversing  ifS  App.  Div. 
8S8;  Gross  y.  Foster,  134  N.  Y.  App. 
Div.  243,  118  N.  Y.  Suppl.  889; 
Bohringer  v.  Campbell,  154  N.  Y. 
App.  Div.  879,  137  N.  Y.  Suppl.  241; 
Bradley  V.' "Jaeckel,  65  Misc.  (N.  Y.) 
509,  119  N.  Y.  Suppl.  1071;  Dultz  v. 
Fischowitz,  104  N.  Y.  Suppl.  357; 
Signet  -v.  Werner,  159  N.  Y.  Suppl. 
894. 

North  Carolina. — ^MSnly  v.  Aber- 
nathy,  167  N.  Car.  220,  83  S.  E.  343. 

Washington. —  Segerstrom  v.  Law- 
rence, 64  Wash.  245,  116  Pac.  876; 
Franey  v.  Seattle  I'axieab  Co.,  80 
Wash.  396,  141  Pac.  890;  Moy  Quon 
V.  M.  Furuya  Co.,  81  Wash.  526,  143 
Pac.  99. 

Vermont. — Dervin  %.  Frenier,  100 
Atl.  760. 

Negligence  in  sounding  horn. — ^Neg- 
ligence may  be  charged  against  the 
driver  of  a  motor  vehicle  who  unnec- 
essarily sounds  his  horn  wheft  he  is 
in  such  proximity  to  a  horse  that  it 
becomes  frightened.  Conrad  v.  Sliu- 
ford    (N.  C),  94  S;  E.  424. 

91.  Anderson  v.  Voeltz  (Mo.  App.), 
306  S.  W.  584. 

92.  Toronto  General  Trusts  Corp., 
1.  Dunn,  15  West.  L.  Rep.   (Canada)' 
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The  question  of  warning  in  a  given  case  is  generally  complicated 
with  additional  facts  of  excessive  speed  and  lack  of  proper  control 
of  the  machine.  To  run  an  automobile  at  an  excessive  speed  with- 
out warning  to  other  travelers,  is  clearly  a  negligent  act.  In  fact, 
the  excessive  speed  alone  is  sufficient  to  carry  the  case  to  the  jury 
on  the  issue  of  the  driver's  negligence.'^  And,  moreover,  the 
failure  to  give  the  proper  warning  may  of  itself,  under  some  cir- 
cumstances, constitute  negligent  conduct.^*  The  automobilist  can- 
not proceed  along  a  public  highway  by  giving  a  warning  of  his 
approach,  but  not  slacking  his  speed  or  taking  other  steps  to  avoid 
■collisions  with  other  travelers.'^  The  requirement  of  due  warning 
is  intended  for  the  protection  of  other  travelers  who  might  pass 
in  front  of  the  machine  in  the  absence  of  some  signal  or  knowledge 
of  the  appijoach  of  the  vehicle.  When  a  pedestrian  suddenly  darts 
in  front  of  an  automobile  from  a  place  where  pedestrians  woiild 
not  naturally  be  expected  and  is  so  near  the  machine  that  the 
driver  is  unable  with  due  diligence  to  avoid  a  collision,  the  injury 
is  deemed  the  result  of  an  unavoidable  accident,'^  and  liability 
is  not  imposed  merely  because  the  driver  failed  to  blow  his  horn  or 
give  notice  of  his  approach.^''  But  at  street  crossings,  the  driver 
is  bound  to  anticipate  that  pedestrians  may  be  attempting  to  cross 
the  street,  and  he  must  be  prepared  at  such  places  to  give  reason- . 
able  warning  of  danger.'*  After  passing  over  a  crossing  and  while 
proceeding  along  a  street,  if  there  are  no  vehicles  in  the  street  or 

314,    20    Man.    L.    R.    412.     And    ?ee  Brown,    89    K.    .T.    La\i',    314,    9«    Atl. 

section  35S.  263. 

93.  Section  32.0.  95.  Kessler   v.   Washburn,   157   111. 

94.  "  The  uncontradicted  fact  in  the  App.  532 :  Thies  v.  Thomas,  77  N,  Y. 
case  is  -that  the  driver  of  the  auto-  Suppl.  276. 

mobile    gave    no    audible    signal    or  96.  Sections  284,  419. 

warning  of  his  approach  to  the  ob-  97.  Bishard   v..  Engelbeck    (Iowa), 

scured  part  of  the  crosswalk.     From  164  N.  W.  203;  Lcvesque  v.  iDunjont 

that  fact   alone   a  jury  might  prop-  (Me.),   99   Atl.   719;    Winter  v.  Van 

erly    have_  found    that    the    driver's'  Blarcom,  358  Mo.  418,  167  S.  W.  498. 

failure  to  sound  a  warning  of  the  ap-  98.  Ooppock   v.   Schlatter,    193   111. 

proach  of  his  automobile  to  the  cross-  App.    355;     Johnson    v.    Quinn,    130 

ing  was  negligent  conduct."     Pool  v.  Minn.  134,  153  N.  W.  267.     And  see 

section  279. 
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pedestrians  who  are  apparently  coming  in  a  place  of  danger,  the 
driver  of  an  automobile  is  under  no  duty  to  sound  his  horn.*^  In 
proving  a  negative  fact,  such  as  the  absence  of  a  proper  warning, 
negative  evidence  to  the  effect  that  witnesses  did  not  hear  a  warn- 
ing is  proper  and  may  constitute  sufficient  evidence  to  present  a 
question  for  the  jury.^  The  weight  of  the  negative  evidence  may 
be  a  question  for  the  jury.^ 

Sec.  330.  Warning  of  approach  —  statute  or  ordinances. 

Statutes  in  many  jurisdictions  prescribe  different  circumstances 
under  which  the  drivers  of  motor  vehicles  shall  give  a  warning  of 
their  approach.^  And  municipal  corporations  pursuant  to  their 
power  of  regulating  the  use  of  highways  may  pass  ordinances  re- 
quiring the  blowing  of  horns.*  As  a  general  rule,  the  violation  of 
such  regulations  is  negligence  per  se,  and  renders  the  driver  liable 
for  all  injuries  proximately  resulting  therefrom  to  persons  exer- 
cising proper  care  for  their  own  safety  f  but  under  particular  sta1> 
utes  or  under  the  circumstances  of  a  special  case,  the  failure  to 

99.  Elmendorf  v.  Clark,  143  La.  — ,  Marshall  v.   Gowans,  20  Out.  W.  E,. 

79  So.  557;  Barton  v.  Van  Gesen,  91  37,  39,  et  seg.,  3  Ont.  W.  N.  69. 

Wash.  94,  157  Pac.  215.    ,  Intersection  of  highways. — When  a 

1.  Noonan  v.  Mans,  197  111.  App.  statute  requires  that  a  warning  be 
103 ;  Bohringer  v.  CSampbell,  154  N.  given  at  the  "  intersection  of  high- 
Y.  App.  Div.  879,  137  N.  Y.  Suppl.  ways,"  a  question  of  construction 
241;  Kuehne  v.  Brown,  S57  Pa.  37,  may  arise  as  to  what  constitutes  such 
101  Atl.  77.  an  intersection.     See  section  27. 

2.  Kuehne  v.  Brown,  257  Pa.  37,  4.  Eolfs  v.  Mullins  (Iowa),  163  N. 
101  Atl.  77.  W.  332. 

3.  Wine  v.  Jones  (Iowa),  168  N.  5.  Fisher  v.  Ellston,  174  Iowa,  864, 
W.  318;  Creedon  v.  Galvin,  226  Mass.  156  N.  W.  422;  Benson  v.  Larson,  133 
140,  115  N.  E.  307;  Levyn  v.  Koppin,  Minn.  346,  158  N.  W.  426;  Staten  v. 
183  Mich.  233,  149  N.  W.  993;  Dig-  Monroe  (Tex.  Civ.  App.),  150  S.  W. 
num  V.  Weaver  (Mo.  App.),  304  S!  322;  Hillebrant  v.  Manz.  71  Wash. 
W.  566;  Aiken  v.  Metcalf  (Vt.),  lOiS  250,  128  Pac.  893;  Franey  v.  Seattle 
Atl.  330.  Taxicab  Co.,  80  Wash.  396,  141  Pac. 

Duty  to  sound  horn  considered  in  890;  Moy  Quon  v.  M.  Furuya  Co., 
view  of  Ont.  Stat.  6  Edw.  VII,  ch.  81  Wash.  536,  143  Pac.  99.  And  see 
46,  amended  by  '8  Edw.  VII,  ch.  53.       section  297. 


Negligence  in  Opeeation  of  Motor  Vehicles.      40T 

give  the  warning  may  not  constitute  negligence  as  a  matter  of 
law."  A  statute  relative  to  the  giving  of  warning  should  be  con- 
strued in  accordance  with  its  terms  and  not  given  an  extended  con- 
struction beyond  its  plain  meaning.'  But,  where  a  statute  re- 
quires motor  vehicles  to  be  equipped  with  horns  or  other  signals, 
it  is  thought  that,  a  duty  is  thereby  imposed  on  automobilists  to  use 
such  warning  devices  when  reasonably  necessary.^  A  statute  which 
requires  the  sounding  of  a  horn  on  "  approaching  "  a  horse-drawn 
conveyance,  may  apply  when- the  automobile  is  approaching  either 
from  the  front  or  rear  of  the  carriage.'  In  the  case  of  two  ve- 
hicles colliding  at  a  street  intersection,  if  the  law  required  that 
both  should  give  warning  of  their  approach  and  neither  driver 
sounded  his  horn,  both  may  be  held  to  be  equally  negligent  so  that 


6.  Texas  Motor  Co.  v.  BufSngton 
(Ark.),  203  S.  W.  1013;  Griffen  v. 
Wood   (Conn),  105  Atl.  354. 

7.  Shaw  V.  Covington,  171  111.  App. 
233. 

8.  !Forgy  v.  Rutledge,  167  Ky.  183, 
180  S.  W.  90,  wherein  the  court  said: 
"  We  see  no  force  in  appellants'  fur- 
ther complaint  of  instruction, No.  3, 
advising  the  jury  that  it  was  appel- 
lants' duty  to  give  appellee  warning 
of  the  approach  of  the  automobile  by 
signal  \vith  a  horn,  bell  or  other  de- 
vice. In  support  of  this  contention 
it  is  argued  that  the  act  of  1910  con- 
tains no  provision  requiring  the  giv- 
ing of  such  signals.  It  is  true  that 
the  act  contains  no  express  requii'e- 
ment  that  such  signals  shall  be  given, 
but  it  is  provided  in  §  8  thereof  that : 
'  Every  motor  vehicle,  while  in  use  on 
a  public  highway,  shall  be  provided 
with  good  and  sufficient  brakes  and 
also  with  a  suitable  bell,  horn  or 
other  signal  device.  .  .  . '  ;  We  ran 
imagine  no  use  to  which  a  bell,  horn, 
or  other  signal  device  attached  to  an 


automobile  could ,  be  put,  except  to 
give  suitable  signals  of  the  approach 
of  the  machine  where  such  signals 
would  be  necessary  for  the  safety  of 
persons  traveling  upon  the  public 
liighwaj',  and  manifestly  the  necessity 
for  their  use  on  the  streets  of  a  city 
or  town  is  greater  than  in  the  coun- 
try. jrThe  necessity  for  their  use  is 
implied  from  the  provision  requiring 
motor  vehicles  to  be  supplied  with 
them.  ,  This  proposition  is  too  plain 
for  argument."  See  also  Vannett  v. 
Cole   (N.  Dak.),  170  N.  W.  663. 

9.  Gifford  v.  Jennings,  190  Mass. 
54,  7'6  N.  E.  333,  wherein  it  was 
said:  "The  jury  might  find  that  a 
horn  should  be  sounded  on  overtaking 
a  horse  not  only  to  warn  the  driver 
of  the  horse  to  keep  to  his  side  of 
the  road,  but  also  to  give  timely 
warning  of  the  approach  of  this  ma- 
chine which,  iin  the  kind  of  noise 
made  by  it,  as  well  as  in  other  re- 
spepts,  is  novel  and  therefore  may  he 
dangerous." 
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there  can  be  no  recovery  by  either.^"  Actual  knowledge  of  the  ap- 
proach of  an  automobile  may  excuse  the  failure  of  the  driver  of 
the  machine  to  give  a  statutory  warning,  for  in  «uch  a  case  the 
alleged  violation  may  not  be  deemed  a  proximate  cause  of  the  inr 
jury.-'^  But  this  question  depends  to  some  extent  upon  the  distance 
of  the  machine  when  seen ;  if  close,  no  signal  need,  perhaps,  be 
given  as  to  the  particular  person;. but,  if  a  considerable  distance 
away,  a  signal  should  be  given  when  the  car  has  approaeh&d 
closer.^^  One  approaching  an  intersecting  street  is  not  necessarily 
negligent  in  failing  to  give  a  signal,  where  he  stops  his  machine 
before  reaching  the  intersection,  and  especially  is  this  true  where 
the  driver  does  not  have  time  both  to  stop  and  to  give  the  signal 
^nd  it  appears  wiser  to  him  to  stop.^^  But  one  is  not  relieved  from 
giving  a  warning  because  he  believes  that  he  can  proceed  without 
injury  to  another  traveler.^*  The  fact  that  a  statute  prescribes  cer- 
tain cases  when  a  wai'ning  shall  be  sounded,  does  not  necessarily 
excuse  a  failure  in  other  cases ;  in  other  cases  the  common  law  duty 
to  exercise  reasonable  care  under  the  circumstances  may  require 
a  warning.  ■** 

Sec.  331.  Warning  of  approach  —  sufficiency  of  warning. 

The  sufficiency  of  the  warning  in  a  particular  case  may  be  a 
question  within  the  province  of  the  jury.  Thus,  it  has  been  held 
that  wbether  a  chime  of  small  bells  attached  to  an  automobile  is 
sufficient  as  a  warning  to  pedestrians  is  a  question  for  the  jury." 

10.  Corning  \.  Maynatd  (Iowa),  12.  Dignum  v.  Weaver  (Mo.  App.), 
163   N.    W.    564;    Larsk   v.    Strasser       304  S.  W.  566. 

(Iowa),  168  N.  W.   142;   Newton  v.  13.  Bew  v.  John  Daley,  Inc.   (Pa.)", 

McSweeney,  325  Mass.  403,  114  N.  E.  103  Atl.  838. 

«67.  14.  Wine  v.  Jones    (Iowa),  168  N. 

11.  Schultz   V.    Starr    (Iowa),    164  W.  318. 

N.  W.   163;   Priebe  v.  Crandall   (Mo.  15.  Moore    v.    Hart,    171    Ky.    725, 

App.),    187    S.    W.    605;    Herzig    v.  188  S.  W.  661;   Vannett  v.  0ole   (N. 

Bandberg  (Mont.),  173  Pac.  132;  Van  Dale.),  170  N.  W.  663. 

Dyke  v.  Johnson,  83  Wash.  377,  14 1  16.  Coppbck   v.   Schlatter,    193   111. 

Pac.    540.  App.  355. 
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Though  thp,  opening  of  a  "  cut  out "  may  be  prohibited  by  muni- 
cipal ordinance,  it  may  be  sufficient  as  a  warning  signal,  and  the 
fact  that  th,e  ordinance  was  ,viQlated  is  npt,  jiecessarily  conclusive 
on  the  issue  of  negligence."  "Wfhen, traveling  at  night,  the  lights 
on  the  a,utomobile  will  not  he,  considered  aguffiqient  warning  under 
some  statutes,  but  the  driver  of  the  machine  must  also  sound"  his 
horn  as  a  signal  to  other  trafveleirs:.''*  One  approaching  a  busy 
street  corner,  who  gives  a  signal  when  passing  a  vehicle  a  hundred 
.  feet  or  so:  from  the  corner,  but  gives  no  subsequent  warning,  may 
be  said  to  be  negligent.-''  Under  a  reg-ulation  requiring  the  giv- 
ing of  warning  when  approaching  and  when  traversing  a  crossing, 
an  auto  driver  is  not  required  to  sound  his  signal  when  actually 
upon  the  crQSsing,  but  it  is, sufficient  if  the  warning  is  given  when 
about  to  enter  th^e  crossing.^" 

Sec.  332.  Lookout  —  in  general. 

It  is  the  duty  of  the  driver  of  a  mbtor  vehicle  to  keep  a  reason- 
ably careful  lookout  for  other  travelers  so  that  he  may  be  able 
to  .avoid  a  collisio^^^  Whether  the  d'^iver  has  Jfulfilled  his  duty 
in  regard  to  watching  for  pedestrians  and  other  persons,  is  gen- 

17.  Linnfeball  v.  leVy  Dairy  Co.,  157  111.  App.  532;  Coppock  v.  Sclilat- 
173  N.  Y.  App.  Div.  861,  160  N.  Y.  ter,  193  111,  A.pp.  255;  Koenlg  v. 
Suppl.  Il4.  Semran,  197  111.  kpp.  624. 

18.  Johnston  v.  Cbrnelius' (Mich.),  Indiana.' — Martin  v.  Lilley,  121  N. 
166  N.  W;  983.  E.  443. 

19.  Mitehell  v.  Brown  (Mo.  App.),  Iowa. — Iiivingstone  v.  Dole,  167  N. 
190  S.  W.   354.  W.  639. 

20.  Rolfs  V.  Mullins  (Iowa),  163  Kentucky. — Weidner  v.  Otter,  171 
N.  W.  232.  Ky.  167,  188  S.  W.  335. 

21.  TJrUted  States. — Denison  v.  Mc-  Vouisiana.—^elly  v.  Schmidt,  14? 
Morton,   228   Fed.   401,   142  C.  C.   A.  La.  91,  76  So.  250. 

631.  Massachusetts. — Rogers  v.  Phillips, 

Colorado. — Hannan  v.  St.  Clair,  44  217  Mass.  52,  104  N.  E.  466;  Eire  v., 

Colo.  134,  96  Pac.  822'.  Athol,  etc.,   Ry.   Co.,   198  Mass.   25V, 

-       Illinois. — Graham  v.  Hagmann,  270  84  N.  E.  310;  Booth  v.  Meagher,  224 

111.  252,  110  N.  E.  337,  affirming  189  Mass.  472,  113  N.  E.  367. 

111.  App.   631 ;   Kessler  v.  Washburn,  Minnesota. — Noltmeir  v.   Eosenber- 


410 


The  Law  of  Automobiles. 


er'allj  a  question  for  "the  jury.^^  Particularly  at  street  crossings 
and  other  places  where  many  pedestrians  and  other  ti'a'Velers  are 
to  be  anticipated,  considerable  care  ih  this  respect  should  be  exer- 
cised.^^ A  charge  of  negligence  may  be  based  on  the  failure  of 
the  driver  of  a  motor  vehicle  to  see  another  traveler  as  soon  as  he 
should.^*  There  is  also'  a  duty  of  looking  for  other  conveyances  so 
that  injury  will  not  result  to  himself,  as,  for  example,  when  he  is 
about  to  drive  across  a  railroad  ^  or  street  railway  ^^  track.  So, 
too,  a  lookout  ptiust  be  kept  for  defects  in  the  highway.^''     If  the 


ger,  131  Minn.  366,  155  N.  W.  618; 
Kennedy  v.  Webster,  137  Minn.  335, 
163  N.  W.  519. 

Mississippi. — Ulmer  v.  Pistole,  115 
Miss.  485,  76  So.  532. 

Missouri. — McFern  v.  Gardner,  131 
Mo.  App.  1,  97  S.  W.  973;  Wallowef  .- 
V.  Webb  City,  J.71  Mo.  App.  314,  156 
S.  W.  48;  Rowe  v.  Hammond,  173 
Mo.  App.  203,  157  S.  W.  980;  Eisen- 
man  v.  Griffith,  181  Mo.  App.  183, 
167  S.  W.  1142;  Meenaoh  v.  Craw- 
ford, 187  S.  W.  879. 

New  Hampshire. —  Hamel  v.  Pea- 
body,  97  At\.  SSJO. 

New  Jersey. — Pool  v.  Brown,  '89  ISf. 
J.  Law,  314,  98  Atl.  263. 

NeiB  York. — Bradley  v.  JaeckeJ,  65, 
Misc.,  509,    119   N.   Y.    Suppl.    1071; 
Thies  V.  Thomas,  77  N.  Y.  Suppl.  376. 

Oregon. — White  v.  East  Side  Mijl 
&  Lumber  Co.,  84  Oreg.  324,  161  Pac. 
969,   164  Pac.  736. 

Pennsylvania.- — ^Virgilio  y.  Walker, 
264  Pa.  St.  241,  98  Atl.  B15;  Kuehne 
V.  Brown,  257  Pa.  37,  101  Atl.  77. 

Tennessee.- — Coca  Cola  Botling 
Works  V.  Brown,  139  Tenn.  640,  202 
S.  W.  926. 

Utah. — Barker  v.  Savas,  173  Pac. 
673. 

Washington. — Hillebrant  y.  Manz, 
71  Wash.   350,   128   Pac.   892;    Adair 


V.  McNeil,  95  Wash.  160,  163  Pac. 
393. 

And  see  sections  438,  500,  714. 

A  sharp  and  diligent  lookout  on  the 
part  of  the  driver  of  a  machine  is 
required.  Bongner  v.  Zeigenheim,  165 
Mo,  App,  328,  147  S.  W.  183. 

Duties  of  driver. — "The  driver  of 
the  automobile  was  under  a  legal 
duty  to  use  reasonable  care  to  avoid 
colliding  »with  other  vehicles  or  per- 
sons in  the  public  highway.  His  duty 
was  to  be  on  the  alert  to  obserye  per- 
sons who  were  in  the  street  or  about 
to  cross  the  street  and  to  use  reason- 
able care  to  avoid  colliding  with 
them.  He  was  under  .an  ^obligation 
to  take  notice  of  the  conditions  ex- 
isting in  the  public  street  and  to 
propel  his  car  in  a  manner  suitable 
to  those  conditions."  Pool  v.  Brown, 
89  N.  J.  Law,  314,  «8  Atl.  262. 

22.  Vannett  v.  Cole  (N.  Dak.),  170 
N.  W.  663;  Boeddcher  v.  Frank,  48 
Utah,  363,  159  Pac.  634. 

23.  Ulmer  v.  Pistole,  115  Miss. 
485,  76  So.  522;  Core  v.  Wilhelm 
(Va.),  98   S.   E.  37. 

24.  Booth  V.  Meagher,  324  Mass. 
472,  113  N.  E.  367. 

25.  Section   557,   et  seq. 
2G.  Section  592,  et  seq. 

27.  Kendall  v.  City  of  Des  Moines 
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circumstances  are  such,  by  reason  of  weather  conditions,  lights,  or 
obstructions,  that  an  automobilist  is  unable  to  see  ahead  of  him, 
he  should  stop  his  machine.^*  But,  where  there  are  no  facilities 
for  stopping  for  the  night,  a  driver  is  not  negligent  as  a  matter  of 
law  because  he  proceeds  through  a  fog.^' .,  The  fact  that  one  is  en- 
titled under  the  law  of  the  road  to  the  right  of  way  over  vehicles 
approaching  from  a  certain  direction  does  not  necessarily  absolve 
lim  from  the  duty  of  keeping  a  lookout  for  the  avoidance  of  such 
vehicles,  though  the  fact  is  to  be  considered  with  the  other  circum- 
stances on  the  question  of  his  negligence.^" 

Sec.  333.  Lookout  —  toward  the  rear. 

The  general  duty  of  the  driver  is  to  look  in  front  of  his  ma- 
chine, and  he  is  not  under  as  strict  an  obligation  to  look  toward  the 
rear  to  see. if  a  street  car,^^  or  other  vehicle,  is  approaching,  or 
"whether  children  are  climbing  on  the  rear  of  his  inachine.^^  That 
the  peculiarity  of  his  vehicle  excites  the  desire  of  children  to  climb 
upon  it,-  does  not  alter  the  case.'^  Nevertheless,  if  statute  or  muni- 
cipal ordinance  requires  the  use  of  a  mirror  on  certain  motor  ve- 

<Iowa),    167    N.    W.    684;    Roper    v.  the   result  that  the   hub  struck   and 

Greenspon     (Mo.    App.),    192    S.    W.  injured  a  child  of  tender  years,,  who 

149.  with  companions,  was  "playing  tag," 

28.  Section  327.               ;  and   it  appeared   that  the   child  ran 

29.  Johnson  v.  State  of  New  York,  toward  the  truck  at  the  moment  the 
104  Misc.  (N.  y. )   395.  driver  started,  there,, is  no  actionable 

30.  Erwin  v.  Traud  (N.  .T.  L. ),  100  negligence  which  justifies  a  recovery. 
Atl.   184.  And  especially   so  where  the   driver, 

31.  Baldie  v.  Tacoma  Ey.  &  Power  Jiad  he  looked  to  the  side  of  the  truck 
Co.,  52  Wasli.  75,  lOO  Pac.  162.  And  neXt  to  the  curb,  would  not  have  seen 
see  section  598.  the  plaintiff  in  a  dangerous  position. 

Hub  of  wheel  extending  over  side-  Cantanno  v.  James  A.  Stevenson  Co., 

walk.— Where   the   driver  of   the  de-  172  N.  Y.  App.  Dlv.  252,  158  N.  y. 

fendant's  truck,  having  left  it  by  the  Suppl.  335. 

curbstone,    so    that    the    hub    of   the  32.  Hebard  v.   Mabie,   98  111.  App. 

"wheel  extended  two   inches   over   the  543. 

curb,  returned  to  the  vehicle  by  cross-  33.  Hebard  v.   Mabie,  98   111.  App.. 

ing  the  street  and  started  the  team  543. 
without  looking  to  the  sidewalk,  with 
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hides  in  order  that  the  driver  thereof  may  be  able  to  see  vehicles 
approaching  from  the  reai',  the  failure  to  equip  a  machine  with 
such  a  mirror  may  constitute  negligence.^^ 

Sec.  334.  Lookout  —  toward  the  side. 

Although  not  required  to  look  toward  the  rear,  the  driver  of  a 
motor  vehicle  should  use  his  faculties  to  see  travelers  approaching 
from  the  side.  This  duty  is  particularly  applicable  at  street,  in- 
tersections, where  travelers)  may  be  expected  to  come  from  a  right 
angle  direction. ^^  The  driver  should  not  have  side  curtains  which 
cut  off  his  view  except  in  front.^"  .0  If; ,;  0  r;    _.'f  > 

Sec.  335,  Lookout  —  inteusiveuess  of  looking. 

Although  it  is  the  duty  of  the  driver  of  an  automobile  tb  look 
where  he  is  going,  yet  it  cannot  be  laid  down  as  an  infle'xible  and 
unvaried  rule  of  law  that  he  rriust  keep  his  eyes  constantly  fixed 
on  the  roadbed.  Nor  is  he  charged  with  notice  of  every  defect 
therein,  great  or  small,  which  could  be_  detected  hy  such  a 
scrutiny.^'  But  the  duty  of  looking  implies  the  duty  to  see  what 
is  in  plain  view;,  unless  some  reasonable  explanation,  is  presented 
for  the  failure.^*  While  one  is  required  to  look  ahead  when  ap- 
proaching a  bridge,  he  fulfills  his  duty  if  he  looks  iii.  a  reasonably 
careful  manner,  and  he  is  not  required  as  a  matter  of  law  to  ac- 
quaint, himself  with  the  condition  of  the  bridge,  when  there  is  no 
indication  that  would  cause  a  reasonably  careful  driver  to  take 
such  a  precaution.^' 

34.  i;i  Paso  Elec.  Ry.  Co.  v.  Ter-  (Iowa),  167  N.  W.,  684;  Smith  v. 
razas  (Tex.  Civ.  App.),  208  S.  W.  Jackson  Tp.,  26  Pa.  Super.  Ct.  234. 
387.  38.  Holderman      v.^     Witmer,     166 

35.  Ulmer  v.  Pistole,  115  Mass.  Towa,  406,  147  N.  W.  936;,  Roper  v. 
485,  76  So.  522.  Greenspon     (Mo.    App.),    192    S.    W. 

36.  Tliomas  v.  Burdick  (R.  I.),  100  149.     And  see  section  336. 

Atl.  398.  39.  Super  v.  Modell  Twp.,  88  Kans. 

37.  Kendall  v.  City  of  Des  Moines       698,  129  Pac.  1162. 
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Sec.  336.  Lookout  —  charged  with  notice  of  what  should 
have  been  seen. 

It  may  be  stated  as  a  general  rule  that  the  driver  of  an  auto- 
mobile is  chaxged  with  notice  of  such  conditions  in  and  along  the 
road  as  he  should  have  seen.*"  In  other  words,  he  is  conclusively 
presumed  to  have  seen  such  surrounding  circumstances  as  he 
would  have  seen  had  he  properly  exercised  his  faculty  of  vision.** 
Where  there  is  nothing  to  obstruct  the  vision  of  a  driver,  it  is 
negligence  not  to  see  what  is  clearly  visible.*^  One  is  not,  as  a 
matter  of  law,  excused  from  liability  for  injuries  to  a  traveler 
merely  because  he  did  not  see  him  until  the  accident.*^  N'egli^ence 
on  the  part  of  an  automobilist  may  be  found  on  evidence  that, 
while  driving  his  machine  along  a  street,  he  came  up  behind  an- 
other traveler  going  in  the  same  direction  and  ran  into  him.**  In 
such  a  case  the  party  operating  a  motor  car  in  the  rear  of  another 
vehicle  is  in  the  better  position  to  avoid  danger  and  where  the  one 
in  front  is  exercising  reasonable  care,  a  collision  would  seem  to 
at  least,  prima  facie,  indicate  negligence  on  the  part  of  the  former. 

Sec.  337.  Noise.     . 

The  question  whether  a  charge  of  negligence  may  be  based  on 
the  noise  made  by  a  motor  vehicle,  generally  arises  in  cases  where 
horses  have  been  frightened  and  an  injury  is  thereby  occasioned ; 
and  the  question  is  therefore  discussed  in  connection  with  the 
chapter  on  "  Frightening  Horses."  The  right  to  operate  an  au- 
tomobile along  the  public  highways,  necessarily  carries  the  right 

40.  Xoenig  V.  Semrau,  1«7  111.  App.  624;  Birch  v.  Athol,  etc.,  Ey.  Co., 
624;  Birc  v.  Athol,  etc.,  Ry.  Co,  198  198  Mass.  257,  84  N.  E.  310;  Uli^er 
Mass.  257,  84  N.  E.  310;  Roper  v.  v.  Pistole,  115  Mass.  485,  76  So. 
Greenspon     (Mo.    App.^    192    S.    W.  522. 

149;    Boeddcher   v.   Frank,   48   Utah,  43.  Holderman      v.     Witmer,     168 

363,  159  Pae.  634.  Towa,  406,  147  N.  W.  926;   Kennedy 

41.  McDonald  v.  Yoder,  80  Kan.  v.  Webster,  137  Minn.  335,  163  N. 
as,   101  Pae.  468;   Kelly  v.  Schmidt,  W.  519. 

142  La.  91,  76  So.  250.  44.  Heath  v.  Cook   (R.  I.),  68  Atl. 

42.  Koenig  v.  Semrau.  197  111.  App.       427. 
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to  make  the  usual  noises  incident  thereto/^  but  it  is  apparent  that 
this  right  must  be  harmonized  with  the  rights  of  those  driving 
horses.  Thus,  the  driver  of  the  machine  must  exercise  reasonable 
care  to  avoid  frightening  horses,  even  to  the  extent  of  stopping 
the  machine  if  necessary;  and  the  driver  of  animals  must  also 
exercise  due  precaution  to  avoid  injury  from  the  motor  vehicle.*''^ 
But  the  operator  of  a  motorcycle  is  under  no  obligation  as  to,  a.  team 
working  iji  a  field  adjoining  the  highway,  except  to  refrain  from 
wilful  or  wanton  conduct  which  would  cause  fright.^'  It  is  very 
seldom  that  a  foot  traveler  can  be  said  to  have  been  injured  by  the 
,  noise  of  an  automobile.  In  fact,  the  duty  of  the  driver  is  to 
sound  a  warning  so  that  pedestrians  may  escape  injury .^^^  In  one 
case  to  recover  for  the  death  of  the  plaintiff's  intestate,  claimed 
to  have  been  caused  by  the  negligence  of  defendant's,  Cjhauffeur,  it 
appeared  that  the  deceased,  a  man  fifty-nine  years  of  age,  started 
to  cross  the  street  at  a  point  of  intersection  with  another  ^tr^et, 
and  after  reaching  a  space  between  two ,  surface  railway  tracks, 
upon  hearing  the  horn  from  defendant's  automobile,  which  was 

46.  Gipe  V.  Lynch,  165  Iowa,  637,  such  vehicle  is  proceeding,!  an,d  a  dii- 

136  N.  W.  714;  Browne  v.  Thorne,  61  ferent   signal   visible   from   t^e   rear, 

Wash.   18,   111   Pac.   1047.     See  also  cpuld  only  have  )been  intencied,  for  tlie 

Day  V.  Kelly,  50  Mont.  SOB,  146  Pac.  protection  of  perstjns, traveling  on  the 

930.                                 •      ,  highway.    The  .duties  imposed  by  law 

46.  Section   518.  upon   the  drivfer  of  a  motorcycle  re- 

47.  Walker  v.  Faelber  (Kan^, ),  quire  him  ;to  keep  his  eyes  upon  tji& 
171  Pac.  605,  vi'herein  it  was  said:  road,  and. to  look- ahead  for  the  pur- 
"  We  think  it  is  obvious  that  the  pose  of  protecting  other  persons  us- 
trial  court's  construction  of  the  stat-  ing  the  public  highway  from  probable 
ute  is  the  correct  one.  The  legisla-  injury  resulting  from  fast  driving  or 
tiye  purpose  was  to  protect  a  distinct  other  negligence.  Since  the  statute 
class  of  persons;  that  is,  users  of  iinposed  upon  defendant  no  duty  to 
public  highways.  The  safety  of  a  the  plalntifi",  the  evidence  failed  to 
person  in  a  field  adjoining  a  public  show  negligeiice.  It  is  only  where 
highway  was  not  within'  the  coritem-  ,the  defendant  wrongfully  fails  to  per- 
plation  of  the  legislature.  The  re-  form  some  duty  owed  to  the  plaintiff 
quirement  of  a  bell  or  horn  and  the  that  a  cause  of  action  based  upore 
use  of  signals  and  of  lamps  in  front  negligence  can  exist;"' 

and  in  the  rear,  and  the  giving  of  aig-  48.  Section^'  32^'-3Sl. 

nals  from  the  direction  towards  which  ■     >   ,   -     , 
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then  between  twenty  and  forty  feet  from  him,  threw  up  his  hands^ 
took  one  or  two  steps  back  in  front  of  the  automobile  and  was 
instantly  l|it.  He  had  looked  in  the  direction  in  which  the  auto- 
mobile was  coming  just  before  he  started,  and  looked  again  in  that 
direction  while  stepping  back.  The  automobile  was  running  at  a 
speed  of  between  eleven  and  twelve  miles  an  hour,  with  lamps 
lighted,  and  there  were  no  vehicles  obstructing  the  street.  It  was 
held  that  a  verdict  that  the  decedent  was  free  from  contributory 
negligence,  and  that  the  accident  was  caused  solely  by  the  negli- 
gence of  the  defendant's  chauffeur,  was  against  the  weight  of  the 
evidence.*® 

Sec.  338.  Skidding. 

In  an  action  to  recover  for  injuries  caused  by  an  automobile 
which  skidded  and  struck  the  plaintiff  while  standing  upon  the 
sidewalk,  it  was  held  that  there  must  be  a  finding  justified  by  the 
evidence,  either  that  the  chauffeur  was  negligent  in  the  operation 

I  49.  Wall  V.  Merkert,  166  N.  Y.  not  upon  a  sidewalk,  and  upon  ap-- 
App.  Div.  608,  152  N.  Y.  Supp.  293,  proaching  an  intersecting  highway  or 
wherein  it  was  said:  "The  learned  a  curve  or  a  corner  in  a  highway- 
counsel  for  the  respondent  in  his  brief  where  the  operator's  view  is  'ob- 
states,  '  We  have  been  unable  to  find  structed,  every  person  operating  a 
any  cases  in  this  State  holding  that  motor  vehicle  shall  slow  down  and" 
the  blowing  of  a  horn  under  such  cir-  give  a  timely  signal  with  his  bell, 
cumstances  is  a  negligent  act.'  It  is  horn  or  other  device  for  signaling.'' 
•provided  in  chapter  374  of  the  Laws  It  has  been  held  in  innumerable  cases 
of  1910,  entitled  'An  Act  to  amend  that  a  failure  to  observe  an  ordinance- 
the  Highway  La.w,  by  repealing  arti-  or  a  statute  is  evidence  of  negligence, 
cle  eleven  thereof  and  inserting  a  new  This  is  the  first  case  that  has  been- 
article  eleven,  in  relation  to  motor  brought  to  our  attention  where  obedi- 
vehicles,'  in  subdivision  1  of  section  ence  to  an  ordinance  or  statute  is 
286  of  such  Highway  Law,  that  every  made  the  ground  of  a  recover;^  for 
motor  vehicle  shall  be  provided  with  negligence.  I  think  the  verdict  that 
'a  suitable  and  adequate  bell,  horn  or  the  plaintiff's  decedent  Was  free  from 
other  device  for  signaling,'  and  sub-  contributory  negligence  and  that  the~ 
division  2  provides :  "...  Upon  accident  was  caused  solely  by  the  neg- 
approaching  a  pedestrian  who  is  upon  ligence  of  the  defendant's  servant  is^ 
the  traveled  part  of  any  liighway  and  fliatly  against  the  evidence.'' 
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of  the  machine,  that  he  did  some  a;ct  which  a  prudent  person 
would  not  have  done,  or  omitted  sbme  act  which  a  prudent  person 
would  have  done  in  the  operation  of  the  vehicle,  or  that  iii  some 
other  respects  the  defendant  or  his  agents  vi(ere  negligent.^"  The 
mere  fact  of  the  skidding  of  a  car  is  not  of  itself  such  evidence  of 
negligence  as  to  render  the  owner  liable  for  an  injury  in  conse- 
quence thereof,^^  and  whether  the  driver  was  negligent  in  his 
management  of  the  machine  is  ordinarly  a  question  for  the  jury.^^ 
So,  a  chauffeur  cannot  he  held  negligent  in  applying  the  brakes 
of  an  automobile  while  going  at  an  excessive  rate  of  speed  in  order 
to  reduce  the  speed,  even  though  skidding  occurred  from  the  ap- 
plication of  the  brakes,  owing  to  the  slippery  condition  of  the  pave- 
ment, if  there  be  nothing  to  show  that  he  did  not  do  all  that  he 
could  have  done  to  avoid  the  accident.^^  Thus,  where  a  person 
operating  an  automobile  at  a  street  crossing  in  a  proper  manner 
.and  at  a  slow  rate  of  speed,  applied  the  brakes  suddenly  to  avoid 


50.  Philpot  V.  Fifth  Ave.  Coach  Co., 
143  App.  Diy.  (N.  Y.)  811,  128  N. 
Y.  Suppl.  35. 

Skidding  not  evidence  that  vehicle 
a  nuisance. — The  skidding  of  a  motor 
omnibus  upon  a  greasy  road,  where 
there  is  no  negligence  on  the  part  of 
the  driver,  and  the  skidding  is  due 
to  the  precautions  taken  by  the  driver 
to  bring  the  vehicle  to  a  sudden  stop 
in  order  to  avoid  an  accident,  is  held 
in  an  English  case  to  be  no  evidence 
that  the  particular  vehicle  is  a  nui- 
sance for  the  placing  of  which  on  the 
highway  the  owners  are  liable  if 
damage  ensues.  Parker  v.  London 
General  Omnibus  Company  Limited 
(K.  B.  Div.),  100  Law  T.  R.  (N.  S.) 
409.  So  in  another  case  an  accident 
to  a  passenger  on  a  motor  car  omni- 
bus resulting  from  the  tendency  of 
such  vehicles  to  skid  on  slippery 
roads  is  held  in  an  English  case  not 


to  be  evidence  of  negligence  or  of 
-nuisance,  ,  And  the  knowledge  or 
want  of  knowledge  of  the  passenger 
of  such  tep^ency  is  held  not  to  atfect 
the  event  of  the  action.  Wing  v. 
Lpndon  jGleneral  Omnibus  Company 
Limited  '(C.  A.),  101  Law  T.  R.  (N. 
S.)  411,  reversing  100  Law  T.  R.  (N. 
S.)    301. 

51.  Williams,  v.  Holbrook,  216 
Mass.  239,  103  N.  E.  633.  Lqftus  v. 
Pelletier,  '223  Ma^s.  63,  111  N.  E. 
713.  See  also  Kelleher  v.  City  of 
Newburyport,  227  Mass.  462,  116  N. 
E.  807;  Tooker  v.  Fowler  &  Sellars 
Co.,  147  N.  Y.  App.  Div.  164,  132  N. 
Y.  Suppl.  213. 

52.  Williams  v.  Holbrook,  216 
Mass.  239,  103  N.  E.  633. 

53.  Philpot  V.  Fifth  Ave.  Coach 
Co.,  142  App.  Div.  (N.  Y.)  811,  128 
N.  Y.  Suppl.  S5. 
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striking  a  pedestrian  who  ran  in  front  of  the  car  and  the  act  caused 
tJie  car  to  skid  slightly  and  to  come  in  contact  with  another  ear 
standing  at  the  curb,  injuring  a  portion  of  the  top  of  such  car,  it 
was  held  that  the  injury  was  the  result  of  an  accident  for  which 
the  person  operating  the  automobile^  could  not  be  held  liable  to  re- 
spond in  damages. ^^  In  another  case  it  was  held  that  the  mere 
fact  that  a  motor  omnibus;  damaged  a  street  lamp  because  it' skid- 
ded is  sufficient  to  allow  the 'case  togb  to  the  jury  on  the'question 
of  the  driver's  negligence. ^^  Where  the  skidding  is  caused  by 
some  object  striking  the  automobile  and  the  driver  is  exercising 
due  care  at  the  time,  a  recovery,  for  any  injury  sustained  by  the 
car,  may  be  had,  on  the  ground  that  the  proximate"  cause  of  such 
injury  was  the  object  which  came  in  contact  with  the  machine.^® 
The  skidding  of  an  automobile  may,  howeiver,  clearly  be' the  result 
of  the  driver's  negligence,  as  where  the  pavement  is  slippery  and 
he  endeavors  to  make  a  quick  turn,  not  called  for  by  any  sudden 
emergency  confronting  him.  Where  a  traveler,  in  the  exercise  of 
reasonable  care,  is  injured  by  such  donduct  on  the  part  of  the 
driver,  he  may  ordinarily  recover. ^^  The  speed  at  which  the  skid- 
ding, machine  was,  moving  is  a  material  element  in  determining 
whether  the  operato^r  was  negligent. ^^ 

Sec.  339.  Condition  of  vehicle. 

It  is  the  duty  of  one  traveling  in  a,  vehicle  to  have  his  convey- 
ance in  reasonably  good  candition,  so  that  he  may  avoid,  so  far  as 
possible,  the  danger  of  injui^  to  other  travelers.^^  The  mere  fact 
that  some  of  the  gearing  gives ,  way,  or  that  some  part  of  the  ve- 

54.  Moir  v.  Hart,  189  lU.  App.  666.  63,  111  ,N.  E.  713;  Van  Winckler  v. 

55.  Walton  &  Co.  v.  The  Vanguard  Mqitjs,  46  Pa.  Super.  Ct.  142. 
Motorbus  Co.,  T.  L.  Eep.,  vol.  XXV,  ,58.  Gilbert  v.  Southern  Bell  Telep. 
No.  3,  p.  13,  Oct.  37,  1908.  &  Teleg.  Co.    (Ala.),  W  So.  315; 

56.  Williams  v.Brennan,  213  Mass.  59.  Johnson  v.  Small,  5  B.  Mon. 
2§,  99  N".  B.  516,  so  holding  where  the  (Ky.)  35;  iSmith  v.  Smith, ,  2  Pick 
skidding  was  ,due  to  the  automobile  (,Mass.)  621;  Murdock  v.  Warwick, 
beipg  struck  by  the  body  of  a  dog.  .  4  Gray   (Mass.)   178;  Welch  v.  Law- 

57.  Loftus   V.   Pelletier,   223   Mass.  rence,  2  Chitty    (Eng.)    262. 

27 
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hide  breaks  down,  and  injury  results,  is  not  negligence  per  seP 
"If  damages  are  inflicted  ibj, reason  of  the  breakjrig  of  the  car- 
riage or  tackle  of  the  traveler  on  the  highway  thetraveler  or  owner 
of  the  tackle  is  liable  only  on  the  principle  of  want  of  ordinary 
cai-e."  ^^  The  fact  that  gearing  or  tackle  acted  wrongly  on  a  pre- 
vious occasion  is  evidence  of  negligence  on  the  part  of  the  owner, 
and  may  be  sufficient  to  reoader^  him  liable  for  damages  caused 
thereby. ^^  So,  too,  the  fact  that  a  chain  on  one  of  the  wheels  broke 
and  wound  around  the  axle  and  ilocked  the  car,  does  not  show 
negligence.*^  Where  the  equipment  of  a  motor  vehicle  is  adjusted 
so.  that  it  makes  a  loud  noise  and  a  horse  is  thereby  frightened, 
the  owner  may  be  liable  for  the  injuries  sustained  by  the  drivei* 
of  the  horse.**  An  automobilist  is  under  the  duty  of -equipping 
his  machine  with  proper  brakes.  This  duty,  not  only  exists  under 
common  law  principles,  but  is  generally  affirmed  by  statutory 
enactments.*^     Evidence  of  defective  brakes  on  a  machine  is  ad- 


60.  Doyle  v.  Wi;agg,  1  F.  &  F.  7; 
The  European,  10  L.  R.  Prob.  Div. 
9fl. 

61.  1  Thompson  Negligence,  p.  81. 
See  also  Elliott,  Koads  and  Streets. 
See  also  Ivins  v.  Jacob,  3'45  Fed.  892. 

62.  The  European,  10  L.  ]R.  Prob. 
Div.  99. 

63.  Albertson  v.  Ansbaeliej',  102 
Misc.  (N.Y.)  527,  169  N.  Y.  Suppl. 
188.  ' 

64.  LaBrash  v.  Wall,  134  Minn. 
130,  158  N.  W.  733,  wherein  it  was 
said :  "  The  plaintiff  was  going  south 
on  a  street  in  Minneapolis  with  a 
wagon  load  of  household  furniture. 
The  auto  v.an  of  the  defendant  came 
from  the  east  on  an  intersecting 
street  and  turned  towards  the- plain- 
tiff from  the  south  and  at  first  was 
on  the  westerly  side  of  the  street  on 
which  the  plaintiff  was  driving.  The 
auto    van    had    curtains    whicli    were 


flapping  and  making  some  noise.  The 
plaintiff'^  team  became  frightened 
and  ran  away  and  the  plaintiff's  fur- 
niture was  damaged.  The  evidence 
was  sufficient  to  justify  a,  finding  of 
negligence." 

65.  Garrett  v.  Peoples  R.  Co.,  6 
Penn.  (Del.)  29,  64  Atl.  254;  Fox  v. 
Barekman,  178  Ind.  572,  99  N.  E. 
989;  Corning  v.  Maynard  (Iowa), 
162  N.  W.  564;  Owens  v.  Iowa 
County  (Iowa),  169  N.  W.  388;  Bige- 
low  v.  Town  of  St.  Johnsbury  (Vt.), 
105  Atl.  34.  See  also  Bruner  v. 
Little,  97  Wash.  319,  166  Pac.  1166. 

Engine  not  a  brake.— Most  of  the 
State  automobile  laws  require  that 
each  motor  vehicle  must  be  equipped 
with  good  and  efficient  brakes.  In 
one  or  two  of  the  laws  it  is  provided 
that  there  shall  be  more  than  one 
brake.  In  England  the  question  has 
.arisen    if    the   engine,    which    is    fre- 
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missible  as  bearing  on  the  care  to  be  exercised  b_y  the  driveir,  for, 
if  the  brakes  are  defective,  he  should  take  greater  prejcautions.®* 
And  it  is  the  duty  o£  the  driver  to  use  ,tliB  brakes  when  necessary. 
If  the  brakes  do  not  work,  the  driver  should  use  such  other  means 
as  are  at  hand  for  the  avoidance  of  a  threatened  injury.*''  An  ex- 
pert witness  may  be  permitted  to  testify  as  to  whether  an  auto- 
mobile was  defective.**  And  evidence  of  the  condition  of  a  ma- 
chine after  an  accident  may  in  some  cases  be  received  as  bearing 
on  its  condition  at  the  time  of  the  accident.*'  The  liability  of  the 
manufacturer  of  a  machine  for  injuries  sustained  by  a  purchaser 
through  defects  in  its  manufacture,  is  treated  in  another  chapter.™ 

Sec.  340.  Leaving  car  in  street  unattended  —  in  general. 

tJnder  many  circumstances  the  owners  of  vehicles  have  the  right 
to  let  them  stand  on  the  highway  for  a  reasonable  time  and  in 
such  a  place  as  will  not  unduly  interfere  with  travel  on  the  road. 
When,  therefore,  a  motor  car  is  lawfully  standing  on  the  side  of 
the  street  and  there  is  ample  room  to  pass  without  colliding  with 
it,  is  is  negligent  to  drive  into  it."  Thus,  where  a  motor  vehicle, 
liable  to  frighten  horses,  broke  down  on  the  public  highway,  and 
was  left  at  the  place  of  the  breakdown,  it  was  held  that  the  owner 
of  the  vehicle  was  not  liable  because  a  horse  became  frightened 

quently    used    as    a    btaike,    complies  69.  Owens  v.  Iowa  County   (Iowa), 

with  the  law,  provided  only  one  real  169  N.  W.  ^88. 

brake  is  on  the  automobile.     It  has  70.  Section  800. 

been  held  that  the  engine,  under  such  71.  Odom  v.  Schmidt,  52  La.  Ann. 

circumstances,  does  not  constitute  a  319,  Z8  So.  350.     And  see  section  395. 

"  brake  "  within  the  meaning  of  the  Standing  taxicab  as  a  nuisance. — 

requirements.     Wilmott  v.  Southwell,  If   a   taxicab   company   unreasonably 

25  L.  T.  33.  and    unlawfully    obstructs    a    public 

66.  Siegeler  v.  I^euwcilet-  (N.  J.),  highway,  it  is  guilty  of  a  public  nui" 
103  Atl.  349.  sance,  but  no  action  to  abate  it  exists 

67.  Russell  v.  Electric  Garage  Co.,  in  favor  of  a  private  suitor  in  the 
90  Neb.  719,  134  N.  W.  353.    '  absence   of   some    showing   of   injury 

68.  E.  M.  F.  Co.  V.  Davis,  146  Ky.  or  damage  peculiar  to  him.  Hefferon 
231,  143  S.  W.  391.  And  see  section  v.  New  York  Taxicab  Co.,  146  N.  Y. 
914.  App.  Div.  311,  130  N.  Y.  Suppl.  710. 
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at  the  vehicle,  unless  there  was  umreasonable  delay  in  repairing' 
aad  removing  it.^^  Butond  leaving  a  motor  vehicle  unattended  bx 
the  side  of  a  highway  is  bound  to-  exercise  such  care  as  a  rea- 
sonably prudent  man  would  under  the  same  circumstances  ;'^^  and 
whether  he  was ;  negligent  may  be  a  question  for  the  jury.'*  Thus, 
the  owner  of  an  automobile  may  be  guilty  of  negligence  in  leaving 
it  unlighted  and  unattended  in  the  night  time.''^  So,  too,  where 
it  appeared  that  the  defendant  had  left  a  bright  red  automobile, 
with,  brass  trimmings,  standing  at  the  side  of  the  road  and  that 
the  plaintiff's  iorse  took  fright  thereat  and  upset  the  carriage,  in- 
juring both  the  plaintiff,  the  horse  and  carriage,  it  was  held  that, 
the  jury  having  found  that  it  was  not  a  reasonable  user  of  the  high- 
way to  leave  the  automobile  thereon  for  a  long  time,  but  was  an 
unauthorized  obstruction  thereof,  such  finding  would  not  be  dis- 
turbed on  appeal.''^  Where  one  driving  in  a  wagon  on  a  dark  night, 
in  the  middle  of  a  highway  having,  a  traveled  track  eighteen  feet 
wide  with  a  ditch  on  each  side,  turned  to  the  right  as  soon  as  he 
saw  the  lights  of  an  approaching  automobile  and  stopped,  leaving 
plenty  of  room  for  it  to  pass  witKout  danger,  and  about  a  minute 
after  he  saw  the  lights  his  wagon  was  struck  by  the  automobile,  it 
was  held  that  he  was  riot  necessarily  guilty  of  contributory  negli- 
gence .even  if  his  wagon,  when  sti-uck,  was  slightly  over  the  center 
line  of  the  highway,  biit  that  the  question  was  one  for  the  jury." 
But,  where  a  plaintiff's  automobile,  lawfully  standing  at  rest  oh 
the  side  of  a  street,  was  struck  by  a  truck  belonging  to  one  of  the 
defendants,  which,  while  being  driven  slowly  and  carefully,  was 
striick  by  a  street  railway  car  and  as  a  result  of  the  collision  the 

72.  Davis  &  Son  v.  Thornburg,  149  Harris  ^.  Burns.  133  N.  Y.  Suppl. 
N.   C.  333,   63  S.  E.  1088.  418. 

73.  American  Express  Co.  v.  Terry,  75.  Jaquith  v.  Worden,  73  Wash. 
136  Md.  3'54,  94  Atl.  1036;.  Berman  v.  349,  133  Pac.  33,  48' L.  R.  A.  (N.  S.) 
Schultz,    84    N.    Y.    Suppl.    393.      See  837. 

also   Keber   v.    Central   Brewing,   Co.  7G.  Mclntyre  v.  Coote,   19  Ont.  L. 

of  New  York,  150  N.  Y.  Suppl.  986.  R.   (Canada)   9. 

74.  American  Express  Co.  v.  Terry,  77.  Anderson  v.  -.Sparks,  142  Wis, 
136  Md.  3'54,,94  Atl.   1026.     See  also  398,  135  N.  \Y.  935. 
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automobile  was  damaged,  it  was  keld  tkat  the  plaintiff,  in  an  aetitfn 
to  recover  for  such  damage,  had  the  'burden  of  showing  by  a  fair 
preponderance  of,  evidence  that  the  accident  was  due  to  thei  neg- 
ligen.ceof  the  owner  of^the  truck.  ,And  it  was  also  declared  that 
in  such,  a  case  the  rule  of  res- ipsa  loquitur  •wa.s  not  applicable,  but 
that  assuming  that  it  was,  it  would  not  operate,  to'  shift  the  'bur- 
den of  proof  upon  the  truck  owner  to  show  that  the  proxiinate 
cause  of  the  accident  was  the  negligence  of  the  defendant's  operat-' 
ing  the  railway,  as  the  owner  of  the  truck  was  only  bound  to  over- 
come any  presumption  of  negligesuce  on  his  part  whichj  in  the  ab- 
sence of  explanation,  miglit  be  inferred  from  the  happening  of  the 
accident.^*  If  a  machine  is  negligently  left  in  the  road  so  that  it 
is  struck  by  a  street  car  and  thrown  against  one  working  at  the' 
curb,  the  negligence  of  the  driver  of  the  machine  may  be  held  to 
be  the  proximate  cause  of  the  injuries  -sustained  by  the -Vorkinai.™ 

Sec.  341.  Leaving  car  in  street  unattended  —  at  night. 

■Wlieire  a  vehicle  is  left  standing  in  ,th,e  street  with  no  lights  to 
warn  other  travelers  of  the  danger,  a  charge  of,  negligence  may  be 
sustained  under  modem  statutes  reiquiring,  the  lighting  of  such 
vehicles.*"  But  where  a  plaintiff's  vehicle  ran  into; the  defendant's 
carriage  standing  in  the  dark  without  a  light,  signal  or  other  in- 
dication of  jdanger,  it  was  decided  by  the  Supreme  Court  of  Errors 
of  Connecticut^  that  the  lower  court  properly  refused  to  decide 
that  the  defendant's  act  in  leaving  his  carriage  in  such  a  manner 
so  as  to  obstruct  more  than  half  the  highway  was  negligence  as  a 
matter  of  law.'^ 

Sec.  342.  Leaving  car  in  street  unattended — ^vehicle  started 
by  act  of  third  persons. 

The  leaving  of  an  automobile  by  the  side  of  the  highway  for  a 

78.  O'Donohue  v.  Duparquet,  Huot  80.  Section  344. 

&  Moneuse  Co.,  67  Mistf.   (N.  Y.)  435,  81.  Nesbit  v.  Crosby,  Ti  Conn.  554. 

123  N.  Y.  Suppl.   193.  51  Atl.  550. 

79.  Keiper   v.   Pacific   Gas  &   Elec- 
Co.   (Cal.  App.),  172  Pac.  180. 
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reasonable  time,  where  the  operator  has  taken  precautions  to  guard 
against  an  automatic  start  thereof,  is  not  negligemce.*^  If  a  third 
person  thereupon  unlawfully  meddles  with  the  machine  and  starts 
it  so  that  it  causes  injury  to  another  person  in  -the  highway,  -the 
owner  is  not  liable.*^  Thus,  the  owner  or  driver  is  not  liable  for 
injuries  caused  by  a  motor  vehicle  which  is  left  temporarily  by 
the  side  of  the  highway  and  in  the  absence  of  the  driver  is  started 
by  the  unlawful  acts  of  children  or  other  trespassers.**  While  it 
is  the  -duty  of  the  person  having  charge  of  the  machine  to  use  rea- 
sonable care  that  no  injury  will  result  from  the  car  while  it  is 
unattended,  it  is  not  his  duty  to  chain  it  to  a  post  or  use  some 
other  method  of  fastening  it  so  that  it  will  be  impossible  for  third 
persons  to  start  it.^^ 

Sec.  343.  Leaving  car  in  street  unattended  —  statute  or 
ordinances. 

A  statute  or  a  municipal  ordinance  may  affect  the  right  of  an 
automobilist  to  leave  his  machine  standing  by  the  side  of  the  high- 
way. Thus,  a  municipal  ordinance  may  prohibit  the  "  parking  " 
of  cars  on  certaiii  streets,  or  it  mdy  require  them  to  be  left  only 
on  a  certain  side  thereof.**  The  violation  of  regulation  enacted 
by  a  State  legislature  or  a  municipal  body  may  be  negligence,*' 
but,  to  enable  a  third  person  to  recover  for  injuries  on  the  ground 

82.  Vincent  v.  Orandall  &  Godley  84.  Vincent  v.  Crandall  &  Gttdley 
Co.,  131  N.  Y.  App.  Dlv.  300.  115  N.  Co.,  131  N.  Y.  App.  Dlv.  200,  115  N. 
Y.  Suppl.  60a.  Y.    Suppl.    600;    Bernian   v.    Schultz, 

83.  Vincent  v.  Crandall  &  Godley  84  N.  Y.  Suppl.  292;  Sorrusea  v. 
Co.,  131  N.  Y.  App.  Div.  300,  115  N.  Hobson,  155  N.  Y.  Suppl.  364;  Frash- 
Y.  Suppl.  600:  Berman  v.  Schultz.  ella  v.  Taylor,  157  K.  Y.  Suppl.  881; 
84  N.  Y.  Suppl.  292;  Frashella ,  y.  Ehad  v.  Duquesne  Light  Co.,  355  Pa. 
Taylor,  157  N.  Y.  Suppl.  881;   Rhad  St.   409,   100  Atl.   262. 

V.   Duquesne   Light  Co.,   355   Pa.   St.  86.  Berman    v.    Schultz.    84    X.    Y. 

409,  100  Atl.  263:  Oberg  v.  Berg,  90  Suppl.  293. 

Wash.   435,   156   Pac.    391:    Ruoff  v.  8G.  Beck   v.   Cox,    77    W.   Va     443, 

Long  &  Co.,  1916  L.  R.  1  K.  B.  (Eng.)  87  S.  E.  492.    ' 

148.     See  also  Austin  v.  Buffalo  Elec-  87.  Section  397. 

trie  Vehicle  Co.,  158  N.  Y.  Suppl.  148. 
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that  the  defendant  violated  a  regulation,  it  is  essential  that  it 
appear  that  the  injuries  ure.  the  proximate  result  of  the  violation. 
It  has  been  held  that  the  violation  of  an  ordinance  forbidding  the 
leaving  of  automobiles  unlocked  and  unattended  in  a  city  street, 
is  not  the  proximate  cause  of  an  injury-  occasioned  by  the  wrong- 
ful appropriation  of  the  car  by  one  vrho  drove  it  at  a  reckless  and 
unlawful  speed  and  inflicted  the  injury  in  question.** 

Sec.  344.  Lights  on  machine  —  statutory  requirements. 

It  is  generally  required  by  statute  that  motor  vehicles  shall  carry 
lights  which  shall  be  lighted  at  certain  hours  when  the  inachine 
is  operated.*'  Municipal  regulations  of  similar  import  have  been 
passed  in  vai'ious  municipalities.  The  general  requirements  refer 
to  illumination  in  front  of  the  machines, '  but  a  light  is  also  f re- 
<juently  required  at  the  rear,  either  as  a  protection  from  other  ve- 
hicles approaching  from  behind  or  as  a  means  of  identifying  the 
rear  number  plate/"     Statutes  requiring  motor  vehicles  to  carry 

88.  Squires  v.  Brooks,  44  App.  D.  to  be   negligence  must,   of  necessity, 
C.  320.       •  depend  '  upon      the     circumstances." 

89.  Stewart     Taxi-Service     Co.     v.  Roper  v.  Greenspoh    ( Mo.  App.)',  IBS' 
Koy,  127  Md.  70,  95  Atl.  1057;   Har-  S.  W.   149.' 

nau  V.   Haight,    189   Mich.   600,    155  If  a  statute  requires  a  light  to  be 

N.  W.  563;  Martin  v.  Herzog,  176  N.  carried  on  the  front  of  the  vehicle  it 

Y.  App.  Div.   614.   163  ]S.  Y.   Suppl.  need  not  lae  carried  on  the  extreme 

189:     Segerstrom     v.     Lawrence,     64  front;  if  on  the  dashboard  it  is  suffi- 

Wash.   245,   116  Pac.   876.     See  also  cient.     State  v.  Reed,  162  Towa.  572, 

nttin  V.  Sumner,  176  App.  Div.  617,  144  N.  W.  310. 

163  N.  Y.  Suppl.  443.  Private  road. — A  statute  requiring 

Common    law. — "Generally    speak-  lights  on  motor  vehicles  is  applicable 

ing,  at  common  law,  the  driver  of  a,  to   travel   on   public   highways   only, 

wagon   upon   a   highway  at  night   is  and  does  not  apply-'in  case  of  a  col- 

under   no   duty   to  carry   a   light  to  lision  on  a  private  road.     Stewart  v. 

warn   others   of  the   presence   af   his  Smith   (Ala.  App.),  78  So.  724. 

vehicle  or   its  load.     If  he  stops  in  90.  Certainty  of  statute. — A  statute 

the  highway,  the  circumstances  may  providing  that  "  every  mqtbr  vehicle 

doubtless  be  such  as  to  make  it  neg-  while  in  use  on  the  public  highways 

ligence  to  fail  to  warn  other  travelers  .     .     .     shall     .          .     display  on  the 

of    the    obstruction    thus    occasioned.  rear  of  said  vehicle  a  lamp  so  placed 

But  whether  such  failure  can  be  said  that  it  sJiall  show  a  red  light  from 
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lights  are  intertdedi  for  the'  benefit  of  the  entire  traveling  public^?^ 
and  complidncei  therewith  is  essential.^?  A  regulation  requiring 
the  lightingiof  vehicles  is  not  generally  extended  beyond  the  clear 
meaning  of  its  ierms.  Thus,  an  ordinance  providing  that  auto- 
mobiles operated  at  night  should  be.equipped  with  lights,  has'  been 
construed  as  not  covering  such  vehioles  when  standing. ^^  So,  too, 
a  statute  requiring  that  motor-  vehicles,  "  while  in  use  on  a  public 
highway,"  shall  be  equipped  with  lights  has  been  held  inapplic- 
able. t6  a  "  dead  "car  which  is  towed' by  another  properly  ■  equipped 
with  lights.^^  But  the  owner, of  an  automobile  nevertheless  may,  be 
held  guilty  of  negligence  in.leaving  it,  with,  no  lights  upon  itj,  un- 


the  fear  '  and  a  wliite  light  at  the 
side  and  so  atirstnged  las'  to  illumi- 
nate thei  rear  numjier;  or -marker,"  is 
not  void  for ,  uncertainty  i,p  that  it 
does  not  desigiiate  the  person  who 
shall  be  liaible  for  a  Violation  therSoff. ' 
In  construing  such  a  'Statute  it  is' 
said  that  as  motor  vehicles  cannot 
equip  themselves  iautomatically,  hu-, 
man  agency  is  pre^jipied.  The  inten- 
tion of  the  l^islatijre  is  clearly  to 
prohibit  the  use  upon  the  public  high; 
ways  during  certain  hours  of  the  day 
of  motor  vehicles  not  lighted  in  the 
manner  required,  and  by  implication 
it  designates .  the  person  who  shall  be 
liable  for  a  violation  thereof,  and 
such  person  is  the  one  s^Jjo  is  in  con- 
trol of  the  vehicle  at  the  timfi  of  the 
commission  of  the  offense."  State  v. 
Myette,  30  B.  I.  556,  76  ^tl,  664. 

Identi^cation  plate  not  kept  sufiB- 
ciently  lighted  so  as  to,  render  easily, 
distinguishable  the  letters  and  fig- 
ures thereon,  and  co^vjftion  of  mo- 
tor cab  company  ,fpr  aidingi  and  abet;, 
ting  one  of  ,  its  drivers.  S?e  Provin- 
cial MotorjCal)  Company,  Limited,  v. 


Dunning  (K.  JB.  Div,),  101.  Law  T. 
R.    (N.''S.)  'SSI.  '     '   ■'■  '•'■' 

Conviction  for  offense  of  failing  to 

have  bapk  plate  illumiiiated  may  _  be 

indorsed  on  license..    Brown  v.  Orpss- 

■  I'et'  (K'.'b.  'i)iv.)-,''80  L.  J.  R.  478. '■' 

-Driving'  along  street  car  track.—' 
When  an  automobile  is  driven  along 
a.  'street  car  track  with  a  red  rear 
light,  such  light  is  a  warning  to  ap- 
proacihiBg  vehicles  in  the  rear  upon 
which  the ;  auto  driver  to;  some  ex;- 
tent  is  entitled  to  rely  for  protection 
against  such  vehicles,  and  he  need 
not  look  to  the  rear  for  danger  with 
the  sa,me,  dilji£ens^  as  be  is  required 
to-Jook  ahead,.  Bajdie  y.  Tacoma  Ry. 
&,  Power  Co., '53,  Waslj.  75,  IQO  Pac. 
163. 

'91.  Giles .  V.  ,,Ternes, .  9?  Kan.  ,140, 
143  Pac.  491,   144,,  Pac.   1014. 

92.  Jaquith  v.  Worden,,  73  Wash. 
349,  132  Pac.  33,  48  L.  R.|A,,,(N.  .g.) 
827.  ,  ,  ,,"..,, 

93.  City  of  Harlan  v.  Kraschel, 
164  Iowa,  667,  146  N.  W.  463. 

94.  Musgrave  y.  Studebaker  ,  Bros. 
Co.  ,of  .Utali,  ,^8  Utah,  4;10,  160  Pac. 

117,.,  :  ,  ,'.,       , 
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attended  in  a  city  street.^^  ,  An  automobilist  may  no.t  be  required 
to  light  bis  lamps  before  the  time  specified  in  such  a  requirement, 
,  ibough  it  may  be  dark  before  sucb  tinie.'''  So,  too,  lights  need  not 
be  carried  after  daybreak  wheTe  an  ordinance  requires  tbe  carry- 
ing ,  of  them  until  that  time.''  Whether  it  is  negligence  for  the 
owner  of  an  automobile  to  rUn  it  in  the  dark  without  the  warning 
to  one  approaching  from  the  opposite  direction  which  a  headlight 
gives,' is  a  question  for  the  jury.'^ 

Sec.  345.  Lights  on  machine  —  probative  force  of  violation. 

Under  the  rule  which  is  generally  applied,  to  the  effect  that  the 
violation  of  a  positive  regulation  is  negligence,^'  it  is  the  general 
rule  that  the  violation  of  a ,  regulation  relative  to  lights  on  auto- 
mobiles is  negligence  per  se  and  the  operator,  is  liable  for  all  dam- 
ages which  proximately  .result  from  theiailure  to  have  the  machine 
properly  equipped.^  But,  in  those  jurisdictions  where  it  is  thought 
that  the  vioiation  of  a  regulation  is  only  evidence  of  negligence, 
the  rule  is  not  so  strict.^ 

95.  Jaquith   v.   Wordeii,   73   Wash.      348 ;  Ballard  v.  Collins,  63  Wash.  493, 
•349,  133  Pae.  33,  48  L.  R.  A.   (N.  S.)       115  Pac.  105O. 

827.  '^'         Instructions  to  jury. — It  has  been 

96.  Turner  v.  Bennett,  161  Iowa,  held  proper  to  instruct  the  jury  that 
379,  143  N.  W.  999.  a  failure  to  comply  with  a  municipal 

Question  for  jury. — ^Whether  an  ac-  ordinance  requiring  an  automQbfle  to 

cident  happened  within  the  time  when  carry   lights  ,after    dark    was    nsgli- 

Hghts,  are  required,,  is  a  matter  for  gence  in  itself  and  that  if  the  jury  be- 

the  jury,  where  there  is  a  substantial  lieve  from  the  evidence  that  the  said 

dispute  as   to   the  time.     Tppper    v.  accident  was  caused  by  and  through 

Maple  (Iowa),  165  N.  W.  28.  the  negligence  of  the  defendant  and 

97..  Sullivan    v.    Chicago    City   Ey.  that  ther^  was  no  negligence  on  the 

Co.,  167  111,  App.   153.  part  of  the  plaintiff  which  contributed 

98.  Wright  v.  Crane,  143  Mich.  thereto,  then  the  jury  must  find  for 
308,  106  N.  W.  71,  13  Det.  Leg.  N.  the  plaintiff,  but  that  the  plaintiff 
794.  could   not  recover   if   guilty   of   con- 

99.  Section  397.  tributory  negligence.     Fenn  v.  Clark, 
^,     1.  Stewijrt  y.   Smith    (Ala,.  App.).      11  :Cal.  App.  79,  104  Pac.  633. 

"78   So.   734;    Fenn   V.   C^rk,   11   Cal.  2.  See    Zoltoviski    v.     Gzella,    159 

App.   79,   104  Pac'.   633;    Sheppard  v.       Mich.   63'o',,' 124  N.  W.  527,  26  L.  R. 
Johnson,   11  Ga.  App.   280,  75   S.  F.      A.   (N.  S.)   435. 
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Sec.  346.  Lights  on  machine  —  sufficiency  of  lights. 

The  statutes  in  some  States  prescribe  with  considerable  detail 
as  to  the  particular  nature  of  the  light  to  be  used,  the  result  sought 
being  a  lamp  which  will  afford  sufficient  illumination  and  yet  not 
give  such  a  "  glare  "  as  to  blind  or  confuse  other  travelers.^  In 
any  event  the  light  should  be  sufficient  so  as  to  enable  the  driver 
to  keep  a  reasonably  careful  lookout  for  other  travelers  as  well  as 
defects  in  the  highway.^  But  in  the  absence  of  detailed  require- 
ments in  the  statute  \>r  ordinance  on  the  subject,  an  automobilist  is 
not  necessarily  reqixired  to  equip  his  machine  with  any  particular 
kind  of  light.^  The  degree  of  illumination  and  the  speed  of  the 
machine  are,  to  a  certain  extent,  inter-related.  That  is,  the  speed 
should  be  such  that  the  operator  can  stop  within  the  scope  of  the 
lights."  Whether  in  fact  the  lights  are  lighted,  and  whether  they 
are  sufficient,  may  be  questions  for  the  jury.' 

Sec.  347.  Lights  on  machine  —  proximate  cause. 

A  "failure  to  have  the  machine  properly  equipped  with  lamps 
will  render  the  operator  liable  for  only  those  injuries  which  are 
the  proximate  cause  of  the  omission.  And,  when  the  occupant  of 
the  improperly  lighted  machine  is  bringing  an  action  for  his  in- 

3.  See  state  v.   Claiborne    (Iowa),  4.  Toronto  General  Trusts  Corp.  v. 
170  N".  W.  417.             '    '     .      '  Dunn,  15  West.  L.  R.   (Canada)   314, 
,  Search  lights  in  city  prohibited. —  20  Man.  L.  R.  412.                , 
Tile   New   York   Board   of   Aldermen  5.  Currie  v.   Consolidated  By.   Co.. 
amended  section  458   of  the  Code  of  81  Conn.  383,   71  Atl.  356. 
Ordinances  of  the  city  of  New  York,  Evidence  as  to  lights  on  other  ma- 
relating   to   vehicle   lighting,   by    ad-  chines  at  the  hour  of  the  accident  is 
ding   the    following:      "No    operator  admissible   as   bearing   on   the  negli- 
of  any  automobile  or  otljer  motor  ve-  gence   of    the    defendant.      Schoek    v. 
hide,  while  operating  the  same  upon  Cooling,    175   Mich.    313,    141   N.   W. 
the. public  highway,  within  the  city,  675. 
shall   use    any    acetylene,    electric   or  6.  Section   307. 

other      headlight,      unless      properly  7.  Daggy  v.  Miller   (Iowa),  163  N. 

shaded  so  as  not  to  blind  or  dazzle  ^V.  854;  .Johnson  v.  Quinn,  130  Minn, 

other  users  of  the  highway,  or  make  134,  153  N.  W.  367. 
it  difficult  or  unsafe  for  them  to  ride, 
drive,  or  walk  thereon." 
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jiiries,  the  failure  to  have  the  lamps  lighted  ^vill  not  bar  his  action 
unless  the  failure  is  a  proximate  cause  of  the  injury  hB  has  sus- 
tained.* Proximate  cause,  under  such  circumstances,  frequently 
is  a  question  for  the  jury.'  In  an  action  against  a  municipality 
for  injuries  received  when  a  defective  bridge  collapsed  under  an 
automobile,  the  fact  that  there  was  not  a  rear  light  on  the  ma- 
chine at  the  time  of  the  accident,  does  not  bar  a  recovery  against 
the  municipality.^*  And  the  fact  that  there  were  no  numbers  on 
the  front  lamps  of  an  automobile  has  been  held  inadmissible,  as 
it  could  not  have  contributed  to  the  injury."  And  where  the  chauf- 
feur testified  that  there  were  fojar  lamps  on  the  machine  all  lighted, 
and  on  cross-examination  stated  that  he  understood  that  the  law 
required  that  any  two  of  the  lamps  in  front  should  have  the  num- 
ber of  the  machine,  the  refusal  to  permit  the  plaintiff  to  go  into 
the  matter  whether  there  Were  any  numbers  on  either  light  was 
not  erroneous,  no  claim  being  made  that  a  violation  of  the  law 
•  contributed  to  the  accident.-*^ 

Sec.  348.  Lights  on  machine  —  animal-drawn  vehicles. 

In  recent  years,  the  duty  of  carrying  lights  on  vehicles  at  night 
has  been  extended  from  motor  vehicles  to  those. which  are  drawn 
by  horses  or  other  beasts  of  burden.^'  Such  statutes  are  deemed 
to  be  for  the  protection  of  the  driver  of  the  animal  against  motor 
vehicles  which  may  be  approaching.''*     But  an  automobilist  who 

8.  Hardie  v.  Barrett,  257  Pa.  42,  N.  W.  28;  Hallett  v.  Crowell 
101  Atlf   7S.  (Mass.),    132   N.    E.    264;    Roper   v. 

9.  Ferry  v.  City  of  Waukegan,  196  Greenspon,  272  Mo.  288,  198  S.  W. 
111.  App.  81.  See  also  Sweet  v.  Salt  1107;  J.  Samuels  &  Bro.  v.  Rhode 
Lake  City,  43  Utah,  306,  134  Pac.  Island  Co.  (E.  I.),  100  Atl.  402.  See 
1167.  also  Harding  v.  Cavanaugh,  91  Misc. 

10.  Lawrence  v.  Channahon,  157  (N.  Y.)  511,  155  N.  Y.  Suppl.  374. 
111.  App.  560.  And  see  section  406. 

11.  Bellevue  v.  S.  C.  Lowe  Supply  A  wheelltarrow  pushed  through  the 
Co.,  200  Mass.  237,  86  N.  E.  301.  streets     does    not    require     a    light. 

12.  Belleveau  v.  S.  C  Lowe  Supply  Saper  v.  Baker  (N.  J.)  104  Atl.  86. 
Co.,  200  Mass.  237,  86  N.  E.  301.  14.  Martin    v.    Herzog,    176   N.    Y. 

13.  Topper   v.   Maple    (Iowa),    165  App.  Div.  614,  163  N".  Y.  Suppl.  189. 
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receives  injuries  from  a  collision  with  anninlighted  .wagon  may. be 
entitled  to  tke  benefit  of  tlie  regulation.^  The  absence,  of  lights 
on  a  wagon  may,  undei?  some  circumstances,  constitute  coiltribu- 
tpry  negligence  which  will, bar  a  refcovery  by  an  occupant  for  in- 
juries received  from  a  collision  with  a  motor  vehicle./'^  .  But,  where 
a  motor  vehicle  comes  up  behind  a  carriage  and  runs  into  it,  the 
omission  of  lights  on  the  carriage  does  not  necessarily  bar  a 
remedy  for  injuries,  for  the  driver  of  a  motor  vehicle  is  not  justi- 
fied in:  running  down  an  unlighted  vehicle. ^^  The  violation  of  the 
law,  to  have  the  effect  of '  baring  the  remedy  of  the  driver  of  a 
horsey  must  be  a  proximate  cause  of  the  accident  j^^  and,  if  the 
driver  of  an  approaching,  motor  vehicle  sees  the  unlighted  wagon 
soon  enough  to  avoid  a  collision,  but  fails  to  avoid  it,  the  absence 
of  the  lightsds  not  a  proximate  cause  of  the  injury.'^'  So,  too,  if 
the  aiitomobilist  sues  the  driver  of  the  uidighted  wagon  for  his 
injuries,  the  burden  is  on  the  plaintiff  to  show  that  the  absence 
of  lights  contributed  to  the  injury.^" 

15.  Eop^r  V.  GreenspoB,  273  Mo.  statute  intenjded  that  such  a  light 
288,  198  S.  W.  1107.  should   be   a.  signal  to  aid   a  person 

16.  Martin  v.  Herzog,  176  N.  Y.  operating  a  motor  vehicle  to  "  turn 
App.  Div.  614,  163  N.  Y.  Suppl.  189;  the  same  to  the  right  of  the  center  of 
Yahnke  v.  Lange  (Wis.),  170  N.  W.  such  highway  so  as  to  pass  without 
722.  interference."     Martin  v.  Herzog,  176 

Prima  facie  evidence  of  negligence.  ■  N.  Y.  App.  Div.  614,  163  N.  Y.  Suppl. 

,. — Where,  in  an  action  for  negligence,  189. 

it  appears  that  the  defendant's  auto-  17.  Graham   v.   Hagmann,   270  111. 

mobile,     properly   ,  lighted,     collided  252.  110  N.  E.  337,,.aflirming  189  111. 

with    decedent's    horse-dr3.wn    wagon  App.   631;    Decou   v.    Dexheimer    (N. 

which   carried   no   light,   as   required  J.),   73   Atl..,49;    Ireson  v.   Cijnning- 

by  statute,  as,  they  were  passing  at  a  ham   (N.  J.  L. ),  101  Atl.  49;  Kopper 

turn  in  the  road,  due  to  the  defend-  v.  Bernhardt  (St,  J.'),  103  Atl.  186. 
ant's   being   too   far   toward  the   left  18.  Graham   v.   Hagmann,   370   111. 

side,   it  was   error   for   the   court   to  252,  110.  N.  E.  337,  affirming  ,189  111. 

refuse  to  charge  ."that  the  failure  to  App.  631. 

have  a  light  on  the  plaintiff's,  vehicle  19. ^Graham   v.   Hagmann,   370   111. 

is   prima  facie   evidence  of   contribu-  252,  ^0  N.  E.  337,  affirming  189  111. 

tory   negligence   on    the,  part   of   the  App.  631;  Ireson  v.  Cunningham   (N. 

plaintiff."     The  absence  of  the  jight  J.  L.),  101  Atl.  49;  Kopper  v.  Bern- 

01)  the  wagon  was  undpr  the  circuiji-  hardt    (N.  J.),  103  Atl.  186. 
stances  a  contributory  cause,  for'  the  20.  Roper      v.      Greenspon       (Mo. 
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Sec.  349.  Towing  disabled  vehicle. 

When  an  autoinobile  bedomes  disabled  and  it  is  necessary  to  tow 
it  along  the  public  highways,  reasonable  care  should  be  exercised 
to  avoid  injury  to  pedestrians  and  other  travelers.^^  It  is  not 
negligence  for  one  machine  to  tow  another  through  the  streets  with 
a  rope  or  cable  as  a  connecting  link,  provided  reasonable  care  is 
exercised  by  the  persons  having  charge  of  the  machines.^^  And 
the  fact  that  a  safer  method  could  have  been  devised  than  was 
used  m  a  particular  case  is  not  concltisive  on  the  question  of  neg- 
ligence, for  the  criterion  is  whether  the  driver  used  the  care  that  an 
ordinarily  prudent  man  would  have  exercised.^^  If  the  cable  con- 
necting the  two  vehicles  is  not  readily  visible,  it  may  be  the  duty 
of  one  of  the  drivers  to  give  pedestrians,a  warning  of  the  situation 
so  that  they  will  not  attempt  to  pass  between  the  cars  and  trip  over 
the  cable.^*    Whether  it  is  necessary  to  give  a  warning  to  others 


App. ) ,  193  S.  W.  149 ;  Hardie  v.  Bar- 
rett,  257   Pa.   42,   101   Atl.   75. 

21.  Musgrave  v.  Studebaker  Bros. 
Co.  of  New  York,  48  Utah,  410,  160 
Pac.  117.  See  also  Jerome  v.  Haw- 
ley,  147  N.  Y.  App.  Div.  475,  131  N. 
Y.  Suppl.  897.     And  see  section  449. 

22.  Steinberger  v.  California  Elec. 
Garage  Co.  (Cal.),  168  Pac.  570; 
Caniield  v.  New  York  Transp.  Co., 
128  App.  Div.  (N.  T.)  450,  112  N. 
Y.  Suppl.  854;  Woleott  v. 'Renault 
Selling  Branch,  175  N.  Y.  App.  Div. 
858,  163  N.  Y.  Suppl.  496,  reversed 
223  N.  Y.   288,  119  N.   E.  556. 

Two  wagons. — A  person  w'ho  con- 
nects two  vehicles  by  a  rope  in  order 
to  draw  them  through  a  city  street 
is  bound  to  observe  due  care  and  to 
warn  other  users  of  the  street  of  the 
obstruction,  and  when  a  pedestrian 
walks  against  such  rope  and  is 
thrown  and  injured  it  is  for  the  jury 
to  say  whether  the  owner  was  negli- 
gent in   failing  to  use  dtie  care  and 


to  warn  the  plaintiff  of  the  obstruc- 
tion. When  such  vehicles,  connected 
by  a  rope,  are  drawn  through  a  city 
street  amid  other  traffic,  it  cannot  be 
said  as  matter  of  law  that  the  ob- 
struction itself  is  a  sufficient  warn- 
ing to  travelers.  When  the  plaihtift' 
testifies  that  he  did  not  see  the  rope 
connecting  the  wagons,  and  that  he 
was  ignorant  thereof,  and  that  the  ac- 
cident happened  about  dusk,  the  ques-' 
tion  of  his  contributory  negligence  is 
properly  left  to  the  jury.  Young  v. 
Herrmann,  119  N.  Y.  App.  Div.  445, 
104  N.  Y.  Suppl.  73,  affirmed  without 
opinion,  192  K  Y.  554. 

23.  Musgrave  v.  Studebaker  Bros. 
Co,  of  New  York,  48  Utah,  410,  160 
Pac.  117. 

24.  Woleott  V.  Renault  Selling 
Branch,  223  N.  Y.  388,  119  N.  E.  556, 
reversing  175  N.  Y.  App.  Div.  858; 
Rapetti  v.  Peugeot  Auto  Import  Co., 
97  Misc.   610,  163  N.  Y.  Suppl.   133. 
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depends  upon  the  surrounding  circumstances,  such  as  the  presenc& 
or  absence  of  sufficient  light,  the  size  and  color  of  the  connection, 
and  other  pertinent  facts  relative  to  the  accident  in  question,^* 
And,  it  is  not  necessary  as  a  matter  of  law  that  the  two  drivers 
should  adopt  a  code  of  signals  for  the  management  of  the  cars.** 
Whether  sufficient  precautions  have  been  adopted  f(3r  the  protec- 
tion of  other  travelers,  is  generally  a  jury  question.^  Statutes 
relating  to  the  lighting  of  automobiles  may  not  apply  to  the  rear 
machine.^*  Decisions  involving  negligence  in  the  towing  of  auto- 
mobiles generally  arise  out  of  injuries  to  pedestrians  tripping  over 
the  toAv  line,^'  but  may  sometimes  follow  an  injury  to  a  cyclist.^ 

Sec.  350.  Sufficiency  of  compliance  with  statute. 

• 

It  is  a  well  established  rule  in  the  law  of  negligence  that  the 
precautions  required  by  statute  are  not  the  only  ones  to  be  ob- 
served in  order  that  the  conduct  of  a  person  fulfills  his  duty  of 
exercising  reasonable  care.  Thus,  the  fact  that  an  automobilist 
has  complied  with  all  the  requirements  of  the  statutes  regulating 
his  conduct,  will  not  be  conclusive  on  the  issue  of  his  negligence.^ 
The  principle  is  well  illustrated  in  cases  where  the  nesgligence  al- 
leged is  the  operation  of  a  vehicle  at  an  excessive  speed.  The  cir- 
cumstance that  the  speed  in  question  was  not  greater  than  that  al- 
lowed by  statute  is  not  necessarily  determinative  of  the  issue,  but 
the  question  is  left  to  be  decided  by  the  jury  whether  it  was  greater 
than  was  reasonable  and  proper  under  the.  circumstances.'^  And, 
too,  the  driver  of  an  automobile  may  be  guilty  of  negligence  though 

25.  Steinberger  v.  California  Elec.  Co.  of  tjtah,  48  Utah,  410,  160  Pao. 
Garage  Co.   (Cal.),  168  Pac.  570.  117. 

86.  Muagrave   v.    Studebaker   Bros.  29.  See  section  449. 

(  0.  of  Utah,  48  Utah,  410,  160  Pac.  SO.  See  Jerome  v.  Hawley,  147  N. 

117.  Y.  App.   Div.   475,  131  N.  Y.   Suppl.( 

87.  Wolcott     V.      Renault     Selling      897. 

Branch,    32.3    N.    Y.    tSS,    11    N.    E.  31.  Moore   v.    Hart,  .171    Ky.    725, 

.556,  reversion  175  App.  Div.  858.  188   S.   W.   861;    Ahonen   v.   Hryszke' 

28.  Musgrave    v.    Studebaker   Bros.       (Oreg.),   175  Pac.  616. 

82.  Section  324. 
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he  complies  with  the  law  of  the  road  in  all  particulars.^  The  fun- 
damental rule  of  action,  is  that  the  driver  of  a  motor  vehicle  shall 
exercise  reasonable  care  under  the  circumstances,  considering  all 
of  the  surrounding  circumstances.^^ 

Sec.  351.  Contributory  negligence  of. injured  person. 

One  of  the  fundamental  rules  in  the  law  of  negligence  is  that 
the  person  complaining  of  an  injury  occasioned  by  the  negligence 
of  arCother  inust  himself  be  free  from  negligence. ^^  Hence,  it  is 
clear  that,  if  a  traveler  is  guilty  of  negligence  which  contributes 
to  an  injury  received  from  a  motor  vehicle,  he  cannot  recover  for 
his  injuries.*®     Thus,  in  the  case  of  the  collision  of  two  auto- 


33.  Section   275. 

34.  Section  277. 

35.  Under  concurrent  negligence  act 
it  has  been  held  that  a  plaintifjF  may 
recover  in  Mississippi,  though  guilty 
of  contributory  negligence.  Pasca- 
goula  St.  Ey.  &  Power  Co.  v.  Mc- 
Eachern    (Miss.),  69  So.  185. 

36.  United  States. —  New  York 
Transp.  Co.  v.  Garside,  157  Fed.  521, 
85  C.  C.  A^  285. 

Alaiama. — Birmingham  Ry.  L.  & 
P.  Co.  V.  Aetna  Accident  &  Liability 
Co.,  151  Ala.  1?6,  44  So.  44. 

Arkansas. — Kuss  v.  Strickland)  197 
S.  W.  709. 

California. —  Tonsley  v.  Pacific 
Electric  Ey.  Co.,  166  Cal.  457,  137 
Pae.  31. 

Oonfiecticut. —  New  Haven  Taxi- 
cab  Co.  V.  Connecticut  Co.,  87  Conn. 
709,  89  Atl.  92. 

Delaware. — Travers  v.  Hartmaii,  5 
Boyee,  302,  92  Atl.  855;  MeLane  v. 
Sharpe,  2  Harr.  481'. 

Illinois. — Green  \ .  Streitraatter, 
183  111.  App.  SS. 

Indiana. —  Wood  ,  Transfer  Co.  v. 
Shplton.  180  Ind.  2^3,  101  N.  E.  718. 


Kentucky. — ^Louisville  "  Ry.  Co.  v. 
Wehner,  153  Ky.  190,  154  S.  W.  1087. 

Lovisana. — ^Reems  v.  Chavigny,  13i) 
La.  539,  71  So.  798. 

Maine. — Larrabee  v.  Sewell,  66  Me. 
376. 

Massachusetts. — Parlcer  v.  Adams, 
12  Mete.  415. 

Michigan. —  Ude  v.  Fuller,  187 
Mich.  483,  153  N.  W.  769;  Patterson 
\-.  Detroit  United  Ry.  Co.,  153  N.  W. 
670.  187  Mich.  567;  Grogitzki  y.  De- 
troit Ambulance  Co.,  186  Mich.  374. 
152  N.  W.  923. 

Minnesota. — Batroot  v.  St.  Paul, 
125  Minn.  308,  146  N.  W.  1107.^ 

Missouri. — Lewis  v.  Metropolitan 
St.  Ey.  Co.,  191  Mo.  App.  421,  168  S. 
W.  833. 

New  Hampshire. — Brooks  v.  Hart, 
14  N.  H.  307.  - 

'Neiv  York. — Ward  v.  Intemational 
Ry.  Co.,  206  N.  Y.  83,  99  N.  E.  262, 
Ann.  Cas.  1914  A.  1170;  Simpson  v. 
Whitman,  147  App.  Div.  642,  133  N. 
V,  Suppl.  801;  Bamett  v.  Anheuser- 
Busch  Agehcy,  80  Misc..  S.  151,  140 
N.  Y.  Suppl.  1029;  Gautier  v.  Lange, 
89   Misc.   372,  151  N.  Y.   Suppl.   902; 
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mobiles,  if  the  driver  of  each  is  equally  negligent  and  such- negli- 
gence contributes  equally  to  the  collision,  neither  can  recover  of 
the  other.^'  Generally,  according  to  the  common  law  rule,'  the  bur- 
den of  showing  absence  of  contributory  negligence  is  on  the  person 
injured.  But  modern  statutes  have  been  enacted  in  some  jurisdic- 
tions which  "place  upon  the  defendant  the  burden  of  showing  the 
contributory  negligence  of  the  plaintiff.  But  negligence  of  the 
plaintiff  in  order  to  bar  his  right  of  action  must  be  such,  as  con- 
tributes to  the  injury.^^  The  contributory  negligence  of  the  in- 
jured person  under  varying  circumstances  is  treated  in  different 
chapters  of  this  work.^' 

Sec.  352.  Assumption  that  other  travelers  will  exercise  due 
care. 

A  traveler  on  a  public  street  or  highway  has  the  right  to  as- 
sume that  other  travelers  will  oJ)serve  the  law  of  the  road,  obey  all 
regulations  relative  to  the  use  of  the  highway,  and  in  general  exer- 

Giiecco   V.    Pedersen,    165    App.    Div.  Absence  of  contributory  negligence 

235,  151  N.  Y.  Suppl.  105;  Tremaine  on  the  part  of  a  plaintiff  is  declared 

V.  Johne,  145  N.  Y.  Suppl.  46;  Moody  to  be  as  much  a  part  of  a' cause  of  ao- 

V.  Osgood,  54  N.  Y.  488.  tion  as  the  negligence  of  the  defend- 

Permsylvania.—Wynn   v.   Allard,   5  ant.     Tompkins  v.  Barnes,  145  N.  Y. 

Watts  &  S.  524.  App.  Div.  637,  130  N.  Y.  Suppl.  320. 

Rhode     Island. —  Frey     v.     Rhode  37.  Bernardo  v.  Lega^pi,  29  Philli- 

Jsland  Co.,  37  R.  I.  96,  91  Atl.  1.  pines  Rep.  13.               ' 

reajds.— Carter     v.     Walker     (Tex.  38.  Eelk  v.  People,  125  111.  ,584,  17 

Civ. ) ,  165  S.  W.  483.  N.   E.    744;    Kennard   v.   Burton,   25 

Washington. — Allison     v.     Chicago  Me.   39;   Parker  v.   Adams,  12  Mete. 

M.  &  St.  P.  Ry.   Co.,  83  Wash.  591,  (Mass.)      415;      Weber     v.      Beesou 

145    Pac.    608;     Bowden     v.     Walla  (Mich.) ,  164  N.  W.  255;  McClung  v.. 

Walla  Valley  Ry.  Co.,  .79  Wash.  184,  Pennsylvania  Taximeter  Cab  Co.,  253 

140  Pao.  549.  Pa.    St.    478,    97   Atl.    694;    Clay   v. 

Wisconsin. — Pietsch    v.    McCarthy,  Wood,  5  Eap.    (Eng.).  44;   Chaplin  v. 

159  Wis.  251,  150  N.  W.  483;   Wood  Hawes,    3    Car.    k    P.     (Eng.)     555; 

V.  Luscomb,  23  Wis.  287.  Wayde  v.   Lady  Carr,  2  Dowl.  &  R. 

England. — Pluckwell    v.    Wilson,    5  (Eng.)   255. 

Car.  &  P.  375;   Williams  v.  Holland,  39.  Persons   in   other  vehicles,   see- 

6  Car.  &  P.  33;,, Wayde  v.  Lady  Carr,  tions   398-411.      Pedestrians,   sections 

2  Dowl.  &  R.  255.    ,  453-487.      Cyclists,    sections    503-514. 
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cise  reasonable  care  to  avoid  injury  to  their  fellow  travelers.^"  He 
may  rely  on  this  assumption  until  he  discovers  that  it  is  contrary 
to  the  actual  fact.  Of  course,  an  assumption! along  this  line  can- 
not be  made,  when  it  is  apparent  that  a  traveler  is  not  conducting 


Horseback  riders,  section  490. 
Guests,  sections  688-695. 

40.  Illinois. —    TrzetiatOwski  v. 

Evening  American  Pub.  Co.,  185  111. 
App.  451. 

Indiana. — Indianapolis  St.  Ey.  v. 
HofTman,  40  Ind.  App.  508,  83  N".  E. 
543;  Elgin  Dairy  Co.  v.  Shepard,  108 
N.  E.  234. 

Iowa. — •  Pilgrim  v.  Brown,  168 
Iowa,  177,  150  N.  W.  1. 

Missouri. — Freeman  v.  Green  (Mo. 
App.),  186  S.  W.  1166. 

NetD  York. — Buscher  v.  New  York 
Transportation  Co.,  106  N.  Y.  App. 
Div.  493,  94  K  Y.  Suppl.  796;  Clarke 
V.  Woop,  159  N.  Y.  App.  Div.  437, 
144  N.  Y.  Suppl.  595;.  Crombie  v. 
O'Brien,  178  App.  Div.  807,  165  N.  Y, 
Suppl.  858;  Thies  v.  Tboma^,  77  N. 
Y.  Suppl.  276;  Enstrom  v.  Neu- 
moegen,  126  N.  Y.  Suppl.  662. 

Oregon. — Pinder  v.  Wickstrom,  80 
Oreg.  118,  156  Pac.  583. 

Pennsylvania. — ^rankel  v.  Morris, 
252  Pa.  St,  14,  97  Atl.  104;  Brown  v. 
Chambers.  65  Pa.  Super.  Ct.  373. 

Washington. — Ballard  v.  Collins,  63 
Wash.  493,  115  Pac.  1050. 

Wisconsin. — Zimmermann  v.  Mcd- 
nikoff,  165  Wis.  333,  162  N.  W.  349. 

Oanada.— Toronto  General  Trusts 
Corporation  v.  Dunn,  15  West.  L.  E. 
314,  20  Man.  L.  E.  412. 

Assumption  as  to  speed. —  It  lias 
been  held  that  when  a,  traveler  is 
violating  thfe  law  of  the  road,  he  can- 
not assume  that  an  automobilist  will 
proceed    at    a   proper   rate    of 

28' 


Bragdon  v.  Kellogg  (Me.),  105  Atl. 
433,  wherein  it  was  said :  "  Such 
operators  cannot  confine  their  anti- 
cipation to  a  legal  rate  of  speed  as  a 
protection.  They  are  held  to  antici- 
pate that,  according  '  to  the  usual  ex- 
perience of  mankind,  the  result  ought 
to  be  reasonably  apprehended.'  These 
operators  must  anticipate  not  ac- 
cording to  the  '  legal,'  but  the 
'  usual,'  experience  of  mankind  in 
running  automobiles  on  the  public 
highways.  It .  is,  then,  a  matter  of 
common  knowledge,  the  '  usual  ex- 
perience '  that  automobiles  are^ 
more  often  driven  without  any 
reference  to  legal  speed  than  in  ob- 
servance of  it.  True,  in  the  trial  of 
automobile  cases  there  are  almost  al- 
ways two  rates  of  speed  that  might, 
be  marked,  plaintiff's  1  and  plaintiff's 
2,  in  which  the  plaintiff  is  seldom 
ever  going  over  a  speed  of  from  8  to- 
13  miles,  while  the  defendant  is  go- 
ing at  from  25  to  45  miles  an  hour, 
and  sometimes  so  fast  that  his  speed; 
produces  a  result  in  the  nature  of  a 
blur,  as  he  passes.  Nevertheless,  the 
truth  is  that  automobile  operators 
pay  little  attention  to  the  legal  rate- 
of  speed.  Hence  it  is  '  the  usual  ex- 
perience '  of  operators  that  they  are 
not  authorized  to  rely  on  the  legal 
presumption  that  an  approaching  car 
is  coming  at  a  legal  rate  of  speed, 
but  must  exercise  due  care  in  the- 
operation  of  their  own  car,  especially 
in  approaching  corners,  curves,  and 
turns  in  the  road,  where  their  vision 
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himself  in  a  proper  manner.  And  the  general  doctrine  is  not  to 
be  construed  as  meaning  that  the  driver  of  an  automobile  will  be 
permitted  to  rely  upon  this  assumption  to  the  exclusion  all  lia- 
bility for  negligence  on  his  part.  It  might  be  that  a  person  would 
be  proceeding  along  the  street,  either  in  another  vehicle  or  on  foot, 
unconscious  of  the  approach  of  the  automobile  and  where  this  is 
apparent  to  the  driver  of  the  latter,  he  should  act  as  an  ordinarily 
prudent  man  would  under  the  same  conditions.  If  he  does  not, 
and  thereby  injures  such  person,  he  may  E|till  be  regarded  as  neg- 
ligent and  liable  for  any  injury  resulting  from  his  want  of  such 
care.*^  It  has  been  held  that  a  person  may  rely  on  the  obedience  of 
another  traveler  to  a  provision  of  law,  though  he  has  no  actual 
knowledge  of  the  law  at  the  time.** 

Sec.  353.  Conflict  of  laws. 

Where  an  action  for  injuries  arising  out  of  an  automobile  ac- 
cident which  happened  in  one  State  is  brought  in  the  courts  of 
another  State,  the  case  is  governed  by  the  law  of  the  jurisdiction 
where  the  accident  happened.*^ 

Sec.  354.  Joinder  of  causes  of  action  for  injuries  to  two 
persons. 

Where  both  a  husband  and  wife  who  v^eie  injured  in  an  auto- 
mobile accident  brought  an  action  in  favor  of  both,  alleging  separ- 
ate causes  of  action  for  the  injuries  each  sustained,  it  was  held 
that  a  demurrer  on  the  ground  that  several  causes  of  action  were 
improperly  united  and  that  there  was  a  defect  and  misjoinder  of 
parties  plaintiff  was  properly  sustained.'" 

may  be  wholly  or  partially  obsourod.  41.  Chase    v.     Seattle     Taxicab    & 

Accordingly,  the  claim  that  an  opera-  Transf.  Co.,  78  Wash.  537,  139  Pac. 

tor  has  a   right  to   rely  on  the  pre-  499. 

sumption   of   a   legal    rate   of    speed  42.  Speer  v.  Southwest  Missouri  R. 

cannot  be  admitted."  Co.,  190  Mo.  App.  328.  177  S.  W.  339. 

It    is    a    question    for    the    jury  43.  United  Transp.  Co.  v.  Hass,  91 

whether  a  plaintiff  assumed  that  the  Misc.   (N.  Y.)   311,  155  N.  Y.  Suppl, 

driver  of  an  automobile  would  so  act.  affirmed  155  N.  Y.  Suppl.  1145. 

Tooker  v.  Perkins-,  86  Wash.  567,  150  44.  Brickner  v.  Kopmeier,  133  Wis. 

Pac.  1138.  582,  113  N.  W.  414. 
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Sec.  355.  Damages  —  in  general. 

One  whose  motor  vehicle  is  injured  in  a  highway  accident,  if 
entitled  to  relief,  is  allowed  compensatory  damages.*"  For  per- 
sonal injuries,  a  plaintiff  is  also  allowed  compensatory  damages  ;■** 
and,  in  some  cases,  punitive  damages  are  awarded  as  a  punishment 
against  the  defendant."  Loss  of  earnings  while  a  plaintiff  was 
incapacitated  is  considered  as  an  element  of  his  damage,  and  evi- 
dence with  reference  to  the  same  is  to  be  considered  by  the  jury  al- 
though the  testimony  may  be  indefinite  and  uncertain  and  is  en- 


45.  See   chapter  XXVI. 

46.  Weil  V.  Hagan,  161  Kv.  293, 
170  S.  W.  618. 

No  damages  as  warning  to  otteTS. 
— In  Weil  V.  Hagan,  161  Ky.  292,  170 
S.  W.  618,  the  court,  referring  to  n 
speech  of  the  counsel  for  the  plain- 
tiff^ asking  the  jury  to  find  a  verdict 
against  the  defendant  in  order  to  pro- 
tect the  lives  of  travelers  and  as  a 
warning  to  the  drivers  of  automo- 
biles, said :  "  If  as  a  matter  of  fact 
plaintiff  and  hi.s  property  were  in- 
jured by  reason  of  defendant's  negli- 
gence, he  was  entitled  to  such  a  sum 
as  would  reasonably  compensate  him 
for  the  damages  actually  sustained, 
but  no  more.  He  was  not  entitled  to 
a  verdict  that  would  protect  the  lives 
of  citizens  traveling  on  the  highway, 
or  that  would  be  a  warning  to  driv- 
ers of  automobiles.  Counsel  for 
plaintiff  insists  that  he  did  not  go 
outside  of  the  record  in  making  the 
statement  complained  of,  for  the  rec- 
ord shows  that  the  lives  of  one  oi 
more  citizens  were  endangered,  and, 
being  established  by  the  record  the 
words  about  the  warning  were  within 
the  limits  of  legitimate  ai'gjiment. 
-^y  of  us  know-tii,at  in  the  minds  of 
manv   citizens     there     is    a    natural 


Ijrejudice  against  automobile  owners 
and  drivers  growing  out  of  the  fiu- 
thut  Sdriic  of  thpm  operate  their  m;i- 
tliiiK^s  in  ii  reckless  manner,  fiecausv 
of  this  prejudice,  it  is  extremely  dif- 
ficult to  get  a  jury  who  will  calmly 
and  dispassionately  weigh  the  facts 
of  a  particular  case,  without  takincr 
into  consideration  the  recklessness  of 
other  automobile  owners  and  drivers. 
We  therefore  conclude  that  an  argu 
ment  like  the  one  in  question,  which 
was  evidentjy  designed  to  play  on  and 
increase  this  natural  prejudice,  and 
therefore  to  arouse  the  passions  of 
the  jury,  was  not  within  the  bounds 
of  legitimate  argument.  Where  an 
automobile  owner  or  driver  is  negl- 
gent  and  injures  another,  he  should' 
answer  only  for  the  reasonable  conse 
quences  of  his  own  acts.  He  should 
not  be  mulcted  in  damages  in  order 
that  a  verdict  in  his  case  may  operate 
a.s  a  warning  to  others.  As  the  lan- 
guage complained  of  was  not  within 
the  range  of  legitimate  argument,  we 
conclude  that  the  trial  court  should 
have  sustained  defendants'  objection 
thereto  and  admonished  the  jury  not 
to  consider  it." 
47.   Section    357. 
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titled  to  but  little  weigiit.^^  An  averment  of  loss  of  time  is  said 
to  be  the  same,  in  legal  effect,  as  averring  loss  of  earnings,  ,and^ 
where,  jinder  sucb  an  averment,  evidence  was  received  without 
objection  showing  that  diminution  of  earnings  in  the  future  was 
certain,  it  was  held  that  defendant  was  not  prejudiced  by  lack  of 
•  specific  averment  on  the  subject.^^  As  to  the  selection  of  a  phy- 
sician to  treat  an  injury,  it  is  said  that  the  duty  of  a  party  injured 
to  use  reasonable  care  to  obviate,  so  far  as  possible,  bad  results 
from  the  injury  and  thereby  diminish  the  damages,  extends  no- 
further  than  to  select  one  of  good  repute,  and  that  for  lack  of  care 
and  skill  shqwn  by  such  physician  in  his  treatment,  the  patient  is 
not  answerable,  nor  is  the  circumstance  admissible  to  mitigate- 
the  damages  for  which  the  tortfeasor  is  liable.^" 

Sec.  356.  Damages  —  mental  anguish.  , 

There  is  a  decided  difference  of  opinion  in  the  various  juris- 
dictions as  to  the  damages  to  be  allowed  for  "  inental  anguish."" 
In  some  jurisdictions,  the  rule  is  adopted  that,  when  there  is  no- 
physical  injury  or  contact  with  an  instrumentality  frightening- 
one,  there  can  be  no  recovery  for  mental  anguish  sustained  by  a 
plaintiff.^^  But  in  other  jurisdictions,  a  more  liberal  view  is 
taken,  and  it  is  held  that  where  substantial  injury  can  be  traced 
to  the  fright  of  one  caused  by  the  negligent  operation  of'  a  motor 
vehicle,  the  fact  that  the  plaintiff  did  not  sustain  any  physical 
injuty  other  than  in  consequence  of  the  fright  does  not  deprive- 
him  of  his  right  of  recovery, ^^  In  one  case  in  which  it  was  alleged 
that  the  defendant  negligently  ran   into  a  carriage  which  had 

48.  Wolfe  V.  Ives,  83  Conn.  174,  76  49.  SchoU    v.     Grayson,     147    Mo. 

Atl.    536,    19    Ann.    Cas.    752.      The  App.~652,   127  S.   W.   415. 

court  said  in  this  case  that  the  fact  50.  SchoU    v.     Grayson,     147     Mo., 

that  the  plaintiff  could  not  state  ac-  App.   652,  127  S.  W.  415. 

curately    his    earnings    for    any    par-  51.  Mitchell  v.   Rochester  Ry.   Co., 

tieular   day   or    period,    and  .that   he  151  K  Y.  107,  45  N.  E.  354,  34  L.  R.. 

kept     no     books     of     account,     -went  A.  781. 

rather  to  the"\veight  than  to  the  ad-  52.  Spearman   v.   MeCrary,   4   Ala. 

raissibility    of    his    testimony.  App.  473,  58  So.  927. 
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stopped-  at  the  side  of  the  road  to  allow  defendant.to  pass  in  his 
automobile  and  that  the  plaintiff  received  '.'  a  severe  fright  and 
shock,;  that  .due  to  sufh.  fright  and  shock,  as  aforesaid  caiised  by 
the  negligence  of  the  defendantjjthe!  said -plaintiff  suffered  injury 
to  her  body;  that  at  the  time  she  was  pregnant,  and  as  a  result 
of  said  fright  and  shock  there  resiilted  a  miscarriage,"  >  causing 
severe  pain  and  suffering  and  resulting  in^  permanent  injury  to 
her  health,  it  was-  decided  that  when  physical  injury  directly 
flows  from  extreme  fright  or  shock,  caused  by  the  ordinary  neg- 
ligence of  one  who  owes  the  duty  of  care  to  the  injured  person, 
such  fright  or  shock  is  a  link  in  the  chain  of  ptroximate  causation 
as  efficient  as  physical  impact  from  which  like  results  flow.^^  In 
an  action  to  recover  for  injuries  caused  by  the  negligent  operation 
of  an  automobile,  in  frighteiiirig- plaintiff's  horse- and  overturning 
his  buggy,  there  has  been  held  to ,  be.  no  error  in  the  admission  of 
evidence,  as  a  part  of  the  history  of  the  case,  that  plaintiff's  wife 
and  child  were  in  the  buggy  and  that  she  held  the  child  in  her 
arms,  where  the  court  by  its ,  instructions  negatived  the  idea  that 
compensation  was  to  be  allowed  plaintiff  for  mental  anguish  be- 
cause of  their  presence.®* 

Sec.  357.  Damages  —  punitive  damages. 

In  a  tort  action,  punitive  damages  may  be  allowed  by  the  jury, 
where  the  acts  of  the  defendant  manifested  a  wanton  disregard  of 
the  lives  or  safety  of  others,  or  wiere  wilful  or  malicious.^"  Arid 
in  some  jurisdictions,  exemplary  damages,  are  allowed  iji  t|ie  case 

53.  Paiikopf  V.  Hinkley,  141  Wis.  (Okla.),  152  Pac.  814.  "  Mere  reok- 
146,  123  N.  W.  625,  24  L.  R.  A.  (N.  lessne.ss. Without  more,  does  not  con- 
S.)  1159.                  '          '■''■  stitute     wanton    or    willful     injury. 

54.  Neidy  v.  Littlejohn,  146  Iowa,  Exemplary  damages  are  allowable  to 
355,  125  N.  W.  198.     '     ''  one  injured  by  the  wrong  of  anothea-, 

55.  Bowles  v.  Lowery,  5  Ala.  App.  when  the  wrong  is  malieiously  per- 
555,  59  So.  696;  National  Casket  Co.  petrated,  or  where  the  wrongful  act 
V.  P0war,'^137  Ky.  156,  125  S.  W.  is  done  knowingly,  wantonly,  and 
279;'Moore  V.  Hart,  171  Ky.  725,  reekleasly,  under  such  circumstances 
188  S.  W.  861;   Williams  -  v.  Baldrey  as      indicate     that     the     wrongdoer 
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of  gross  n^ligence  on  the  part  of  the  defendant.^  '  Thus,  it  has 
been  held  that,  where  an  automobile  was  run  rapidly  in  the  night 
time  with  no  lights  and  a  child  was  struck,  punitive  damages  were 
justified.^'  And  punitive  damages  are  sometimes  allowed  when 
an  automobilist  continues  to  drive  his  machine  toward  a  horse 
which  he  knows  is  frightened  on  account  of  the  machine.^*  It  is 
not  permissible  in  some  jurisdictions  to  recover  exemplary  dam- 
ages when  the  complaint  alleges  only  simple  negligence.^'  Puni- 
tive damages  should  not  be  so  excessive  as  to  indicate  that  the  jury 
was  influenced  by  passion  or  prejudice,  and  they  must  have  some 
reasonable  relation  to  the  injury  and  the  cause  thereof  and  must 
not  be  disproportionate  to  the  one  or  the  other.®" 

Sec.  358.  Damages  —  increased  damages. 

Where  a  statute  permits, double  or  treble  damages  for  injuries 
resulting. from  a  violation  of, the  law  of  the  road,  and  two  causes 
of  action  are  set  forth  in  a  complaint,,  one  for  which  single  dam- 
ages only  are  recoverable  and  the  other  for  which  double  or  treble 
may  be  awarded,  in  the  discretion  of  the  judge,  in  case  of  a  gen- 
knew  that  the  act  was  fraugnt  with  Adler  v.  Martin.  179  Ala.  97,  59  So. 
probable    injury   to   person   of    prop-      597.  ''■ 

erty.     Leinkauf  &  Strauss  v.  Morris,  56.  Williams    v.    Benson.    87    Kan- 

66  Ala.  406.  To  justify  the  imposi-  431,  134  Pacl  531;  Buford  v.  Hope- 
tion  of  exemplary  damages,  maliee  well,  140  Ky.  666,  131  S.  W.  502; 
must  accompany  the  wrong  com-  Searcy  v.  Golden,  172  Ky.  42,  188  S. 
plained  of,  or  such  gross  negligence  W.  1098;  Williams  v.  Baldrey 
or   oppressibn   or   fraud    as   amounts       (OkJa.),  152  Pac.  814.  ' 

to   malice.    Wilkinson    v.    Searcy,    76  57.  Buford    v.    Hopewell,    140    Ky. 

Ala.    176;    Stringer   v.   Railroad   Co.,       666,  131  S.  W.  502. 
99  Ala.   397,   13   So.   75."     Bowles  v.  58.  Searcy   v.   Golden,   172  Ky.  42, 

Ijowery,  5  Ala.  App.  555,  59  So.  696.       188  S.  W.  1098.    And  see  section  548. 

Mitigation   of  punitive  damages. —  59.  IJouisville  &  N.  R.  Co.  v.  Mar- 

Where  punitive  damages  are  claimed,      kee, -103  Ala.  160,  15  So.  511,  49  Am. 
evidence  is  not  admissible  in  mitiga-       St.   Rep.   21;    Roach  v.   Wright,    195 
tion    thereof   to   the   effect    that   the      Ala.  333,  70  So.  271;  Bowles  v.  Low- 
driver    was    careful    and    competent,      crj',  5  Ala.  App.  555,  59  So.  696. 
the    skill    pf   the    driver    not   having  60.  Buford   v.    Hope.well,    140   Ky. 

been    an    issue   under   the   pleadings.       666,  131  S.  W.  502. 
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eral  verdict  which  leaves  it  uncertain  on  which  cause  damages 
were  assessed,  a  recovery  for  single  damages  only  can  he  allowed.'^ 

Sec.  359.  Function  of  jur>. 

Speaking  in  general  terms,  in  a  negligence  aqtion,  the  ques- 
tions whether  the  defendant  was  guilty  of  negligence  and  whether 
the  plaintiff  was  guilty  of  contributory  negligence,  are  within  the 
province  of  the  jury.  On  account  of  the  complications  which  arise 
from  the  many  different  classes  of  highways  and  travelers,  the 
different  sun-ounding  circumstances  in  each  particular  case,  the 
application  of  the  law  of  the  road  and  regiilations  relative  to  the 
use  of  the  highway,  the  usual  conflicting  evidence  in  such  eases 
as  to  the  speed  t>f  vehicles  and  other  matters,  it  is  clear  that  in 
automobile  cases,  the  questions  of  negligence  and  contributory  neg- 
ligence are  peculiarly  for  the  jury.  It  may  be  in  some  cases  that 
the  court  is  able  to  determine  the  n^ligence  of  a  party  as  a  mat- 
ter of  law,  as.  in  the  case  of  the  violation  of  a  statute  or  ordin- 
ance,*^ or  when  a  pedestrian  has  failed  to  take  rudimentary  precau- 
tions for  his  safety,®^  or  the  driver  of  an  automobile  neglects, to 
look  for  approaching  cars  when  crossing  a  railroad  **  or  street  rail- 
way*® track.  But,  nevertheless,  the  general  rule  is,  that  the  neg- 
ligence of  the  respective  parties  in  an  action  for  injuries  arising 
out  of  the  use. of  the  highway,  presents  a  problem  for  the  deter- 
mination of  the  jury.**     The  jury  must  base  its  verdict  upon  the 

61.  I>unbar  V.  Jones,  87  Conn.  253,       774;     White    Swan    Laundry    Co.    v. 
87   Atl.    787;    Tillinghast   v.   Leppert      Wohihan,  79  So.  479. 

(Conn.),  105  At'].  615.  Valifornia. — Parmenter    v.    McDou- 

62.  Section  297.  gall,    172    Cal.    306,    156    Fac.    460; 

63.  See  chapter  XVIII,  Blackwell   v.   Renwick,   21   Cal.   App 

64.  Sections  557-566.  131,  131  Pac.  94;  Baillargeon  v.  Myer, 

65.  Sections  p92-598.  37  Cal.  App.   187,  149  Pac.  378. 

66.  Ailaba/ma. — ^Yarbrough  v.     Car-           Colorado. — Kent    v.    Treavorgy,    23 
ter,  179  Ala.  356,  60  So.  833;   Adler      Colo.  App.  441,   125  Pac.   128. 

V.  Martin,   179  Ala.   97,  59   So.  697;  Illinois. — Crandall   v.    Krause,   135 

Heaves  v.  Maybank,  193  Ala.  614,  69  111.    App.    15;    Kirlin    v.    Chittenden, 

So.   137;   Taxicab  &  Touring  Car  Co.  176    III.    App.     550;     Rasmussen    v. 

V.   CabinesB,  9  Ala.  App.  549,  63   So.  Drake,  185  111.  App.  526;   Antrim  y. 
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evidence  in  the  case,  and  if 'the  plaintiff's  evidence  is  entirely  irre- 
Coineiliable  with  the  facts  as  to  the  position  the  two 'automobiles  were 
found  after  their  collision,  the  verdict  for  the  plaintiff  must  be 


Noonan,  186  111.  App.  360;  Ferry  v. 
City  of  Wiaukegan;  196  111.  App;  81; 
Osberg  v.  Cudahy  Packing  Co.,  198 
111,  App.  551;  Walker  v.  Hill^nd,  205 
111.  App.   243. 

IndAana-.' — Eump  v.  Woods,  50  Ind. 
App.  347,  98  N.  E.  369. 

iot(;(i,^7-Menefee  y..  Whisler,  169 
Iowa,  19,  .150  N.  W.  1034 ;  Topper  v. 
Maple,  165  N.  W.  38. 

Kansas. —  Ratcliffe  v.  Speith,  95 
Kan.  823,  149  Pac.  740;  Pens  v. 
ICreitzer,  98  Kan.  759,  160  Pac.  300; 
Keil  V.  Evans,  99  Kan.  273,  161  Pac. 
€39. 

Maryland. — Taxicab  Co.  of  Balti- 
more City  V.  Emanuel,  125  Md.  246, 
93  Atl.  807.  ,  '  ,,; 

Massachusetts. — -Dudley  v.  Kings- 
bury, 199  Mass.  258,  ®5  N.  E.  76; 
Chandler  v.  Matheson  Co.,  208  Mass. 
569,  95  N.  E.  .103;  Suggon  v.  Whipr 
pie  &  Co.,  214  Mass.  64,  100  N.  E. 
1087;  Griffin  v^  Taxi  Service  Co;,  317 
Mass.  293,  104  N.  E.  838. 

Michigan. — Johnson  v.  Clark  Motor 
Co.,  173  Mich.  277,  139  N.  W.  30, 
44  L.  R.  A.  (N.  S.)  830;  Goosen  v. 
Packard  Motor  Co.,  174  Mich.  654, 
140  N.  W.  947 ;  Schock  v.  Colling,  175 
Mich.  313,  141  N.  W.  675;  Granger 
V.  Farrant,  179  Mich.  19,  146  N.  W. 
218;  Brown  v.  Mitta,  187  Mich.  469, 
153  N.  W.  714. 

Minnesota. — George ,  A.  Hornel  Co. 
V.  Minneapolis  St.  Ry.  Co.,  130  Minn. 
469,  153  N.  W.  867;  Bensbii  v.  Lar- 
son, 1?3  Minn.  346,  158  N.  W.  428; 
Wenworth  v.  Butler,  134  Jlinn.  382, 
159  N.  W.  828. 


Missouri. — Bongner  v.  Ziegenheim, 
165  Mo.  App. '328,''i4f  S. 'W.  1«3; 
Haacke  v.  Davis,  ,166  Mo.-  App.  249, 
148  S.W.  450;  Harris  y.  Pew,  185 
Mo.  App.  275,  170  S.  W.  344;  Wiede- 
man  v.  St.  Louis  Taxicab  Co.,  183 
Mo.  App.:  530,  165  S.  W.  1105,  1106 ; 
Williams  v.  Kansas, City  (Mo.  App.), 
177  S.  W.  783. 

New  Hampshire. — ^Hamel  v.  Pea- 
body,  97  Atl.  320:  ■   -  ■ 

New  Jersey. — -Rabinowita  i  v.  Ha,w- 
thorne,.  89  N.  J.  Law,  308,  98  Atl. 
315;  Heekman  v.  Cohen,  100  Atl. 
695 ;  Siegeler  v.  Nevweiler,  102  Atl. 
349. 

New  York. — Ward  v.  International 
Ry.  Go.,  306  N.  Y.  83,  99  N.  E.  368, 
Ann.  'cas.'Y914'  A.  1170;  Millman  v. 
Appleton,  139  N.  Y.  App.  Div.  738, 
134  N.  Y.  Suppl.  483;  Cowell  v.  Sa- 
perston,  149  App.  Div.  373,  134  N.  Y. 
Suppl.  284;  Taylor  v.  Glens  Falls 
Automobile   Co.,   liSl   App.   Div.   442 

146  N.  Y.  Suppl.  699;  Breese  v.  Nras 
sau,  Electric  Co.,  163  App..  Div.  455 

147  N.  Y.  Suppl.  416;  Stern  v.  In 
ternational  Ry.  Co.,  167  App.  Div 
503,  153  N.  Y.  Suppl.  .520;  Aronson 
V.  New  York  Taxicab  Co,,  135  N.  Y. 
Suppl.  756;  Harris  v.  Burns,  133  Tf. 
Y.  Suppl.  418 ;  Gnecco  v.  Pederson, 
154  N.  Y.  Suppl,  13. 

North  Dakota. — Messer  v.  Briien- 
ing,  25  N.  D.  699,  143  N.  W.  158 : 
Armann  v.  Caswell,  30  N.  D.  406, 
153  N.  W.  813 :  Messer  v.  Bruening. 
33  N.  D.  515,  156  N.'  W.  241. 

Pennsylvania. — Haring  v.  Oonney, 
244  Pa.  St' 439,  90  Atl.  910;   Price 
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deemed  to  be  founded  on  mistake,  and  will  be  set  aside.*''  The 
function  of  the  jury  in  particular  cases  is  further  discussed  in 
other  parts  of  this  work."^  '    ■   '    "'      •  "       ' 

Sec.  360.  Traction  engines. 

The  use  of  a  steam  traction  engine 'and  trailers  upon  the  public 
highways,  is  ilot  necessarily  a  nuisance,*^  but  the  law  imposes  on 
the  owner  of  a  traction  engine  the  duty  to  act  with  due  regard  for 
the  rights  and  safety  of  persons  traveling  upon  a  public  road  in 
moving  the  engine  over  such  road,  and  he  may  be  liable  for  in- 
juries due  to  negligence  on  his  part.  When  it  is  shown  that  a 
steam  roller,  which  frightened  plaintiff's  horse  and  caused  it  to 
run  away,  was  operated  by  the  defendant  without  sending  a  per- 
son ahead  to  warn  travelers  of  its  approach,  in  violation  of  the 
statute  on  the  subject,  a  verdict  for  the  plaintiff  is  warranted  by 
the  evidence,  if  there  be  no  contributory  negligence  on  his  part.'* 


V.  Newell,  53  Pa.  Super.  Ct.  628; 
Biekley  v.  Southern  Pennsylvania  Tr. 
Co.,  56  Pa.  Super.  Ct.  113;  Bew  v. 
John  Daley,  Inc.,  103  Atl.  832. 

Tennessee. — Studer  v.  Plumlee,  130 
Tenn.   517,  172   S.  W.   305. 

Washington. — Hillebrant  v.  Manz, 
71'  Wash.'  250,  128  Pac.  «92 ;  Lewis 
V.  Seattle  Taxicab  Co.,  72  Wash.  320, 
130  Pac.  341;  Chase  v.  Seattle  Taxi- 
cab  Co.,  78  Wash.  537,  139  Pac.  499; 
Bruner  v.  Little,  97  Wash.  319,  166 
Pac.   1166. 

Wisnonsin. — Friedrich  v.  Boulton, 
164  Wis.  526,  159  N.  W.  803. 

Upon  the  general  question  of  neg- 
ligence being  for  the  jury,  Mr.  Oham- 
berlayne  says,  in  his  rfecent  work  on 
Evidence,  "  It  is  not  disputed  that 
the  finding  of  the  constituent  facts 
is  matter  for  the  jury.  It  is  only  in 
cases  where  hut  one  inference  is  logi- 
cally permissible  that  the  court  says 
that    all    facts    are    established    and 


rules,  as  a  matter  of  law,  as  to  the 
existence  of  negligence,  ignoring,  the 
possibility  that  the  jury  might  have 
reached  a  conclusion''  not  permitted 
by  the  rulies  of  reasoning.  States  of 
fact,  from  which  more  than  one  in- 
ference is  reasonably  possible,  or 
where  the  evidence  as  to  the  exist- 
ence of  material  facts  is  conflicting, 
present  questions  fOr  the  jury,  whose 
finding,  if  rational,  should  not  be  re- 
versed." Chamberlayne's  Modern 
Law  of  Evidence,  §  125. 

67.  Ladham  v.  Young,  145  N.  Y. 
Suppl.  1089. 

68.  See  sections  452,  487,  516,  549, 
57*?,  614,  677.    ' 

69.  McCarter  v.  Ludlara,  etc.,  Co., 
71  N.  J.  Eq..330,  63  Atl'.  761;  Mil- 
ler V.  Addison,  69  Md.  731,  54  Atl. 
967. 

70.  Buchanan's  Sons  v.  Cranford 
Co  ,  112  N.  Y.  App.  Div.  278,  98  N. 
Y.  Suppl.  378. 
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CHAPTER  XVI. 

COLLISIONS  WITH  OTHER  VEHICLES. 

Section  361.  Care  in  avoiding  other  vehicles,  in  general. 

363.  Proof  of  defendant's  negligence  required  to  support  action  for 
injuries. 

363.  Unavoidable  accident  —  generally. 

364.  Unavoidable  accident  —  skidding  to  avoid  injury  to  pedestrian. 

365.  Unavoidable  accident  —  deflection  to  avoid  dog. 

366.  Unavoidable  accident  —  failure  of  brakes  to  work.  ' 

367.  Unavoidable  accident  —  vehicle  obscured  by  glare  of  other  lights. 

368.  Unavoidable  accident  —  care  to  avoid  dangerous  situation. 

369.  Injury  from  wagon. 

370.  Excessive  speed. 

371.  Turning  to  right  to  pass  approaching  vehicle  —  duty  of  each  to 

'exercise  reasonable  care. 

372.  Turning  to  right  to  pass  approaching  vehicle  —  law  of  road. 

373.  Turning  to  right  to  pass  approaching  vehicle  —  statute  requir- 

ing turn  to  right  of  center  of  road. 

374.  Turning  to  right  to  pass  approaching  vehicle  —  seasonable  turn 

to  right. 

375.  Turning  to  right  to  pass  approaching  vehicle  —  violation  of  law 

of  road  not  negligence  per  se.    ■,      , 

376.  Turning  to  right  to  pass  approaching  vehicle  —  presumption  of 

negligence  from  violation  of ,  law  of  road.      ' 

377.  Turning  to  right  to.  pass  approaching  vehicle  —  rebuttal  of  pre- 

sumption of  negligence  from  violation. 

378.  Turning   to   right   to   pass   approaching   vehicle  -t-  obedience   to 

law  of  road  does  not  excuse  negligence. 

379.  Turning  to  right  to  pass  approaching  vehicle  —  treble  damages 

under  statute. 

380.  Overtaking  and  passing  —  in  general. 

381.  Overtaking  and  passing  —  forcing    forward    car    in    dangerous 

situation. 

382.  Overtaking  and  passing  —  law  of. the  road. 

383.  Ove^rtaking  and  passing  —  effect  of  violation  of  law  of  road. 

384.  Overtaking  and  passing  —  reading  statute  to  jury. 

385.  Overtaking  and  passing  ^collision    with    second    vehicle    after 

passing  first. 

386.  Overtaking  and  passing  —  unexpected   stop   of   forward   car. 

387.  Overtaking  and  passing  —  passing  near  corner. 

388.  Turning  corner^ — in  general. 
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389.  Turning  corners  —  turning  towards  the  right. 

390.  Turning  corners  —  turning  towards  the  left. 

391.  Approaching  intersecting  streets  —  in  general. 

392.  Approaching  intersecting  streets  —  crowded  thoroughfares. 

393.  Approaching  intersecting  streets  —  priority  of  first  arrival. 

394.  Approaching  intersecting  streets  —  priority  given  by  statute  or 

ordinance. 

395.  Vehicle  standing  in   street. 

396.  Proximate   cause. 

397.  Joint  liability  of  both  drivers  to  passenger. 

398.  Contributory  negligence  —  generally. 

399.  Contributory  negligence — -proximate  result  of  contributory  neg- 

ligence. 

400.  Contributory  negligence — unskillful  driving. 

401.  Contributory  negligence  —  alertness. 

402.  Contributory  negligence  —  wantonness  or  recklessness  of  defend- 

ant. 

403.  Contrili|Utory  negligence  —  violation   pf  law   of  road. 

404.  Contributory  negligence  —  sudden  stop. 

405.  Contributory  negligence  —  failure  to  give  passing   vehicle  sufH- 

cient  space. 

406.  Contributory  negligence  —  absence  of  statutory  lights. 

407.  Contributory  negligence  —  excessive  speed. 

408.  Contributory  negligence  —  passenger   in   dangerous  position. 

409.  Contributory  negligence  —  reliance  on  obedience  of  law  of  road 

by   other   vehicles. 

410.  Contributory  negligence  —  acts  in  emergency. 

411.  Contributory  negligence  —  last  clear  chance. 

412.  Pleading. 

413.  Negligence   is   generally  a  question   for  the  jury. 

Sec.  361.  Care  in  avoiding'  other  vehicles,  in  general. 

The  right  to  use  the  streets  and  highways  by  means  of  automo- 
biles is  not  superior  ^  or  inferior  ^  to  the  use  by  other  vehicles.  The 
duty  of  one  operating  an  automobile  on  a  public  way  is  to  use 
reasonable  care  to  avoid  injury  to  other  travelers,  whether  they 
choose  their  method  of  transportation  by  wagon,  motorcycle  or  au- 
tomobile.^  JThe  duties  of  all  are  equal  and  reciprocal.    One  using 

1.  Section  50.  188    S.    W.    861;    Carson    v.    Turrish 

a.  Section  49.  (Minn.),   16fe   N.   W.   349;   Ulmer  r. 

3.  Carter  v.   Brown    (Ark.),  206  S.  Pistole,   115  Miss.   485,   76  So.   532. 
W.   71;   Moore  v.  Hart,   171  Kv.   735, 
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an  automobile  must  ndt  negligently  dr 'carelessly  exercise  his  rights 
so  that  injury  will  result  to  fellow  travelers  lawfully  using  the 
highway,  but  he  must  have  due  regard  for  the  equal  rights  of  others 
on  the  highway,  taking  into  consideration  the  tendency  of  the  ma- 
chine to'  frighten  horses,*  or  to  cause  injury  to  his  fellow  travelers.^ 
In  other  words,  while  it  is  true  that  both  a, person  with  an  auto- 
mobile and  a  person  with  a  team  have  th©' right  to  use  the  highway 
with  their  respective  vehicles;  yet  it  is  also  true  that  each  is  ob- 
ligated to  exercise  his  rights  with  due  regard  |;o,  the  corresponding 
rights  of  the  other  and  neither  has  a  monopoly  of  the  highway.^ 

A  public  highway  is  open  in  all  its  length  and  breadth  to  the 
reasonablei,  common  and  equal  use  of  the  people  on  foot  or  in 
vehicles.  The  owner  of  an  automobile  has  the  same  right  as  the 
owners  of  other  vehicles  to  use  the  hi^hvifayy  and,  like  them,  he 
must  use  reasonable  care  and  caution  for  the  safety  of  others.  A 
traveler  on  foot  has  the  same  right  to  the  use  of  .the  public  high- 
way as  an  automobile  or  any  other  vehicle.  In  using  such  high- 
way all  persons  are  bound  to  the  exercise  of  reasonablei 'care  to 
prevent  acpidents.  Such  care,  must  be  in  proportion  to  the  danger 
in  each  case.''  The  degree  of  care  and  caution  to  be  used  in  each 
case  depends  upon  the  character  of  the  vehicle  used  and  the  locality 
and  surroundings  in  which  it  is  being  used.  The  more  dangerous 
the  character  of  the  vehicle  an,d  the  greater  its  liability  to  do  in- 
jury to  others  the  higher  is  the  degree  of  care  and  caution^to  be 
exercised  by  the  person  charged;,  with  the  duty' of  its,'- operation.* 
A  person  with  a  horse  and  wagon,  and  a  person  with  an  autoipo- 

4. 'See  chapter  XX,  as  to  frighten-  7.  Cecchi  v.  Lindsay,  1  Boyce's  Del. 

ing  horses.  185,    75   Atl,    3'!'6,   per   Hastllngs,,  J., 

5.  Graham  v.  Hagmann,  370  IJl.  judgment  reversed  in  Lindsay  v. 
253,  UO  N.  E.  337;  Mclntyrc  v.  Or-  Cecchi,  1  Boyce's  (Del.)  133,  80  Atl. 
ner,,  166  Ind.  57,  76  N.  E.  750,  4  L.  533.'"" 

E.  A.  (N.  S.)  1130,  8  Ann.  Cas.  1087;  '8.  Grahstm    v.    Hagnia-nn,    370    111: 

Haynes    Automobile    Co.    v.    Sinnett,  353,   110  N.  E.   337;   Carson  v.  Tur- 

46  Ind.  App.  110,  91  N.  E.  171.  rish    (Minn.),  168  N.   W.  349.     And 

6.  Gurney  V.  Piel,  105  Me.  501,  74  see  section  377. 
Atl.  1131.  ■•    ■" 
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bile,  each  has  a  right  to  use  the  highways  with  his  respective  ve- 
hicle, but  it  is  the  duty  of  each  to  eixercise  his  right  with  due  re- 
gard to  the  corresponding  rights  of  the  other.^"  So  pedestrians 
and  persons  using  vehicles  of  other  types  have- equal  rights  with 
those  who  use  self-propelling  vehicles  on  the  public  streets.  A  re- 
ciprocal duty  of  care  exisits  among  them.  The  measure  of  this 
duty  is  oj-dinary  and  reasonable  care  according  to  the  circumstances. 
In  places  where  many  passi  or  congregate  a  greater  degree  of  care 
is  required  than- where  there  are  few  travelers.^"  And  generally 
for  the  purpose  .of  avoiding  collision  and  accident  all  travelers 
should  observe  due  care  in  accommodating  themselves  to  each  other. 
Their  rights  are  mutual  and  co-ordinate,  and  it  is  the  duty  of  each 
so  to  exercise  his  right  of  passage  as  not  to  cause  injury  to  another 
having  a  like  right.  Each  is  under  the  obligation  to  exercise  or- 
dinary care,  and  each- has  the  right  to  expect  that  such  ordinary 
care  will  be  exercised  by  the  other  and  to  rely  upon  this  in  determ- 
ining his  own  n^anner  of  using  the  road.^^      .    ;     ; 

Sec.  362.  Proof  of  defendant's  negligence  required  to  sup- 
port action  for  injuries. 

Inasmuch  as  the  operator  of  an  automobile  is  not  an  insurer 
against  damage  which  jaay  arise  from  its  operation  on-  the  public 
high  ways, -^^  a  plaintiff  who  seeks  to  recover  damages  for  an  injury 

9.  Towle  V.  Morse,  103  Me.  350,  68  tual   benefit   of   all,   and   all   persona 

Atl.  1044.     "the  mere  fact  that  au-  have    a   right    to   use   them,    subjiect 

tomobiles    are    run    by   motor'  power  only  to  the  duty  which  the  law  im- 

and  may  be  operated  at  a  dangerous  poses  upon  them  that  they  shalf  at 

and   high   rate   of   speed    gives   thera  all  times  exercise  ordinary  care  and 

no    superior   rights    on   the   highway  caution  for  their  Own  safety  and  also 

over  other  vehicles,  any  more  so  than  for  the  safety  of  all  others  who  are 

would  the  fact  that  One  is  driving  a  traveling  thereon   in  the  exercise  of 

race  horse  give  such  driver  superior  their  lawful  rights."   GraKam  v.  Hag- 

lights  on  the  highwdy  over  his   less  raann,  270  111.  353,  110  N.  E.  337. 
fortunate   neighbor   who   is   pursuing  10.  Dugan  v.  Lyon,  41  Ba.  Super, 

his    journey   behind   a    slOwer    horse.  Ct.    52 ;    Deputy  v.   Kimraell,   73   W. 

Highways  are  established  arid  main-  Va.  595,  80  S.  E.  919. 
tained  at  public  expense  for  tfie  mu- 
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resulting  from  a  collision  alleged  to  be  due  to  the  negligence  of 
another  must  establish  the  fact  of  such  negligence  to  the  satisfac- 
tion of  the  jury.  If  he  succeeds  in  this  burden,  he  may  recover ; 
otherwise,  his  action  will  fail.^^  The  mere  fact  of  a  collision  is  not 
a  sufficient  basis  upon  which  to  rest  a  charge  of  negligence.^*  But 
a  prima  facie  case  of  negligence  is  sometimes  shown  by  evidence 
that  the  operator  of  the  automobile  violated  a  statute,  a  municipal 
ordinance,  or  a  recognized  rule  of  the  road,^®  but  nevertheless,  proof 
of  negligence  is  essential  to  sustain  tbe  action,  the  violation  of  the 
regulation  being  considered  as  negligence  or  as  evidence  of  negll- 


11.  Spangler  'v.  Markley,  39  Pa. 
Super.  Ct.  351;  Brown  v.  Cliambers, 
&5   Pa.   Super.'  Ct.   373.         '"  '" 

12.  Section   283. 

13.  California. — Meier  v.  Wagner, 
150  Pac.  797;  Furtado  v.  Bird,  36 
Cal.  App.  153,  146  Pac.  58 ;  Diamond 
V.  ^Weyerhaeuser,  174  Pac.  38. 

Georgia. — Sheppard  v.  Johnson,,  11 
Qa.  App.  280,  75  ^.,E.  348.  See  also 
Shore  v.  Ferguson,  142  Ga.  657,  83 
S.  E.  518. 

Indiana. — Picken  v.  Miller,  59  Ind. 
App.   115,   108   N.   E.   968. 

Iowa.. — Withey  v.  Fowler  Co.,  J64 
Iowa,  377,  145' N.  W.  923. 

Kamsas. — Anderson  v.  Sterrit,  95 
Kan.  483,  148  Pac.   635. 

Maryland. — Sittings  v.  Schenuit, 
122  Md.  282,  90  Atl.  51. 

Michigan. — ^Schock  v.  Cooling,  175 
Mich.  313,  141  N.  W.  675. 

Minnesota. — •  Eisenmenger  v.  St. 
Paul  City  Ry.  Co.,  125  Minn.  399, 
147  N.  W.  430;  Chase  v.  Tingdale 
Bros ,  127  Minn.  401,  149  N.  W.  654. 

Missouri. — Eowe  v.  Hammond,  172 
Mo.  App.  203,  157  S.  W.  880;  John- 
son V.  Springfield  Traction  Co.,  178 
Mo.  App.  445,   163   S.   W.   896. 

New    Jers'^y. — ^Meyer    & .  Peter,    v. 


Creighton,  83  X.  J.  L.  749,  85  Atl. 
344. 

Wew  York.^—Nemzer  v.  Newkirk 
Ave.  Automobile  Co.,  154  N.  Y.  Suppl. 
117 ;  James  v.  Morton,  79  Misc.  Bep. 
255,  139  IST.  Y.  Suppl.  941;  Albertson 
V.  Ansbacher,  102  Misc.  (N.  Y.)  527, 
169  N.  Y.  Suppl.  188. 

North  Carolina. — Linville  v.  Nis- 
sen,  162,  N.  C.  95,  77  S.  E.  1096.      , 

Rhode  Island,. — Hermann  v.  Rhode 
Island  Co.,  36  R.  I.  447,  90  Atl.  «13. 

Teacas. — Texas  Traction  Co.  v. 
Wiley    (Civ.  App.),  164  S.  W.   1028. 

Washington. — Lloyd  v.  Calhoun,  78 
Wash.  438,  139  Pac.  231;  Tschirley 
V.  Lambert,  70  Wash.  72,  126  Pac. 
80. 

Trespass.^It  has  been  thought 
that  an  action  of  trespass  may  be 
maintained  by  the  owner  of  a  vehicle 
on  an  allegation  that  the  driver  of 
another  wrongfully  drove  his  vehicle 
against  the  plaintiff's  vehicle.  Such 
an  action  is  based,  not  on  the  negli- 
gence of  the  defendant  driver,  but  on 
the  wrongfulness  of  his  act.  Reed  v. 
Guesfiford   (Del.),  105  Atl.  428. 

14.  Diamond  v.  Weyerhaeuser 
(Cal.),  174  Pac.  38. 

15.  Sections  267,  297, 
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gence.^*  Moreover,  it  is  possible  under  unusual  circumstances  that 
the  doctrine  of  res  ipsa  loquitor  may  arise  from  a  collision,^'  as, 
for  example,  where  one  vehicle  runs  into  another  standing  by  the 
side  ,of  the  highway  ;^*  but  ordinarily  the  doctrine  has  no  applica- 
tion in  actions  arising  from  collisions  between  vehicles.  Collisions 
,  between  two  vehicles  may  occur  when  neither  party  is  guilty  of 
negligence ;  tbey  may  occur  when  both  parties  are  at  fault ;  or  they 
may  occur  when  one  party  is  guilty  and  one  is  innocent  of  blame. 
Speaking  in  general  terms,  there  is  no  liability  imposed  on  either 
party  in  the  two  cases  first  mentioned ;  in  the  last  mentioned  one, 
the  guilty  traveler  is  responsible  for  such  damages  as  proximately 
result  from  his  blame.  In  an  action  to  recover  damages  for  in- 
juries received  by  a  plaintiff  who  was  thrown  from  a  wagon 
which,  it  was  alleged,  was  struck  by  the  defendant's  automobile, 
the  failure  of  the  plaintiff  to  show  that  the  wagon  was  injured  by 
the  collision  is  held  not  to  invalidate  a  finding  that  the  automobile 
struck  it." 

The  court  should  instruct  the  jury,  in  all  such  cases,  as  to  the 
respective  rights,  duties  and  obligations  of  the  parties  in  each 
case.^" 

Sec.  363.  Unavoidable  accident  —  generally. 

Where  an  automobile  collides  with  another  vehicle  on  the  public 
ways,  apd  no  proof  of  negligence  is  proved  as  against  the  owner 
or  driver  of  the  automobile,  he  is  not  liable  for  damages  accruing 

16.  Hartje  v.  Moxley,  235  111.  164,  Indiana. — Kump  v.  Woods,  50  Ind. 
85  N.  B.  216.  App.  347,  98  N.  E.  369. 

17.  Bauhofer  v.  Crawford,  16  Cal.  Kentucky. — Helm  v.  Phelph,  157 
App.    679,    117   Pac.    931;     Onell    v.  Ky.  795,  164  S.  W.  98. 

Chappell  (Cal.  App.),  176  Pac.  370.  Michigan. — Brown    v.     Mitts,     18T 

18.  Section  395.  Mich.  469,  153  N.  W.  714. 

19.  Klein  v.  Burleson,  138  N.  Y.  Missouri.— F'la.iinigan  v.  Nash,  190 
App.  Div.  405,  122  N.  Y.  Suppl.  752.'  Mo.  App.  578,  176  S.  W.  248. 

20.  As  to  propriety  or  sufBciency  Wisconsin. — ^Koenig  v,  Sproesser. 
of    instructions    in    particular    cases  161  Wis.  8,  152  N.  W.  473. 

see  the  following  decisions: 
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from  the  collision.  Tkis  rule  necessarily  follows  from  the  general 
proposition  that  the  operator  of  an  automobile  is  not  an  insurer 
against  accidents. ^^  If  actionable  negligence  is  not  proved,  the 
injury  must  be  classed  as  an  unavoidable  accident  for  which  there 
is  no  liability.^^  If  some  unforseen  emergency  occurs,  which 
naturally  would  overpower  the  judgment  of  the  ordinarily  careful 
driver  of 'a  motor  vehicle,  so  that  momentarily  or  for  a  time  he  is 
not  capable  of  intelligent  action  and  as  a  result  injury  is  inflicted 
upon  a  third  person,  the  driver  is  not  negligent.  The  law  does  not 
require  supernatural  poise  or  self  control.^  •  But  the  mere  fact 
that  the  driver  of  an  automobile  became  "  rattled  "  does  not  neces- 
sarily excuse  his  n^ligence,  it  appearing  that  the  collision  occurred 
outside  of  the  traveled  portion  of  the  highway  and  that  the  circum- 
stances were  not  such  as  to  justify  his  conduct  on  the  ground  of  a 
sudden  emergency.^*  And  whether  the  surprise  occasioned  by  the 
sally. of  a  dog  from  a  yard  into  the  highway  is  such  as  reasonably 
to  cause  the  driver  of  a  truck  to  be  governed  for  an  instant  by  im- 
pulse rather  than  sound  judgment,  and  whether  it  is  a  discompos- 
ing exigency  or  a  usual  peril:  of  the  road,  are  matters  for  the  jury.^^ 

Sec.  364.  Unavoidable  accident  —  skidding  to  avoid  injury 
to  pedestrian.  ri; 

Where  the  driver  of  an  automobile  applies  the  brakes  suddenly 
in  an  emergency  to  avoid  a  pedestrian  in  danger,  and  by  reason  of 
the  application:  of  the  btakes,  the  car  skids  and  strikes  another  au- 
tomobile, there  is  ample  ground  for  holding  that  the  driver  was 
not  guilty    of  negligence.^*  '  But  if  the  defendant  is  running  his 

21.  Section  362.  23.  Massie    v.    Barker,,    224    Mass. 

22.  Instruction   as   to    unavoidable  420,  113  Jf.  E,  199.  ,  See  also  Giese 
accident.— The  failure  of  the  presid-  v.  Kimball  (Iowa),  169  N.  W.  639. 
iug  judge  to  instruct  as  to  the  law  24.  .,T^ol;irley  v.  Lajnbertj,.  70  Wash, 
of  unavoidable  accidents  is  not  ground  72,  126  Bac.  80. 

for  reversal,  where  instructions  have  25.  Massie    v.    Barker,    224    Ma,sa. 

been  properly  given  to  the  effect  that       430,  113  N.  E.  199. 

the   defendant   is   not   liable   without  26.  Moir  y,  Hart,  189  111.  App.  566. 

proof   of  his   negligence.     Larrow   v. 

Kartell   (Vt.),  104  Atl.  826. 
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auto  at  an  excessive  rate  of  speed,  he  may  be  found  negligent,  and 
hewill  be  reisponsible  for  injury  to  another  vehicle,  though  the  col- 
lisicm  arises,  in  paxt,  from  the  defendant's  attempt  to  avoid  chil- 
dren in  the  street.^' 

Sec.  365.  Unavoidable  accident  —  deflection  to  avoid  dog. 

One  exercising  due  care  should  not  hesitate  to  prefer  the  safety 
of  human  beings  to  that  of  dogs.  Hence,  when  the  driver  of  a 
motor  vehicle  deflects  his  course  to  avoid  a  dog  v?hich  has  suddenly 
run  into  the  street,  he  may  be  found  guilty  of  negligence  in  a  col- 
lision with  another  vehicle  in  the  street.^* 

Sec.  366.  Unavoidable  accident — ^failure  of  brakes  to  work. 

The  fact  that  the  brakes  failed  to  work  when  the  driver  saw  the 
danger  of  a  collision  with  another  vehicle  will  not  excuse  his 
failure  to  use  the  steering  mechanism  and  thus  avoid  the  collision, 
where  such  mechanism  was  in  working  order  and  there  was  ample 
room  to  steer  past  the  vehicle.^' 

Sec.  367.  Unavoidable  accident— vehicle  obscured  by  glare 
of  other  lights. 

If  an  automobile  carries  the  lights  approved  by  the  law  but  sus- 

27.  Conlon  v.   Trenkhorst,   195   111.  is  an  unwarranted  conclusion.     If  he 
App.  335.  had  testified  that,  when  he  found  hia 

28.  Massie    v.    Barker,    324    Mass.  brakes  were  not  going  to  prevent  a 
420,  113  N.  E.  199.  collision,   he   tried  to   turn   out,   but 

29.  Russell  v.  Electric  Garage  Co.,  was  unable  to  do  so,  that  claim  might 
SO  Neb.  719,  134  N.  W.  253,  wherein  have  been  made  with  some  show'  of 
it  was  said:  "Observing  then  that  reason.  We  do  not  thinik  it  is  a  suf- 
his  brakes  were  not  having  the  de-  ficient  exercise  of  diligence  by  the 
sired  effect,  we  think  it  was  plainly  driver  of  an  autoulobile,  when  he  sees 
his  duty  to  have  used  his  steering  he  is  about  to  collide  with  a  vehicle 
lever  and  turned  out  so  as  to  avoid  of  any  kind,  to  use  one  of  the  raeth- 
the  -collision.  That  the  mechanism  ods  at  hana  for  avoiding  a  collision, 
of  -his  car  was  all  in  working  order,  and,  when  he  sees  that  is  not  going  ■ 
and  that  there  was  ample  room  to  to  have  the  desired  effect,  sit,  either; 
have  passed  the  hack  on  either  side,  helpless  or  careless,  and  fail  to  use 
is  admitted.     The  driver  says  he  was  other  means  at  hand." 

helpless.     That,   under   the   evidence, 

29 
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tains  a  collision  with  a  buggy  on  account  of  the  glarovof  the  lights 
of  another  vehicle,  the  negligence  of  the  driver  of  the  automobile 
is  a  question  for  the  jury.^"  The  jury  may  properly  find  that  it 
is  the  driver's  duty  to  stop  his  machine  when  bis  view  is  obscured 
with  the  glare  of  ligiits.  So,  too,  when  the  view  of  the  chauffeur 
is  dazzled  from  lights  of  buildings  along  the  street,  it  may  well 
be  said  that  proper  care  requires  the  stopping  of  the  automobile.^^ 

Sec.  368.  Unavoidable  accident  —  care  to  avoid  dangerous 
situation. 

The  driver  of  a  vehicle  in  a  street  must  exercise, reasonable  care 
to  avoid  getting  into  a  dangerous  situation,  from  which  he  will  be 
unable  to  extricate  himself  without  colliding  with  another  vehicle ; 
and,  if  he  omits  such  care,  his  later  vigilance,  though  of  the  great- 
est degree,  will  not  avail  him  when  danger  arises  from  his  prior 
negligence. ^^  JFor  example,  when  tiie  driver  of  an  automobile  has 
proceeded  at  an  excessive  speed,  the  fact  that  when  he  discovered 
a  wagon  in  his  path,  the  greatest  diligence  and  effort  were  unable 
to  avert  a  collision,  does  not  excuse  liim  from  liability.^ 

Sec.  369.  Injury  from  wagon. 

After  a  collision  between  an  automobile  and  horse-drawn  ve- 
hicle, the  resulting  litigation,  if  any,  is  almost  uniformly  in- 
augurated by  a  traveler  in  the  slower  conveyance  or  by  Ihe  owner 
thereof.  Very  seldom  is  an  action  brought  to  recover  the  damages 
which  the  owner  or  a  passenger  of  the  automobile -has  sustained. 
But,  nevertheless,  if  the  driver  of  the  automobile  was  not  guilty 
of  contributory  negligence,  the  driver  of  the  other  conveyance  is 
liable  to  respond  for  such  damages  as  proximately  result  from  his 

30.  Jolman  v.  Alberts,  193  Mich.  32.  Altenkirch  v.  National  Biscuit 
25,  158  N.  W.  170;  Topper  v.  Maple  Co.,  127  N.  Y.  App.  Div.  307,  111 
(Iowa),  165  N.  W.  28.                   '  N.  Y.  Suppl.  284. 

31.  Buzich  V.  Todman  (Iowa),  162  33.  Yahnke  v.  Lange  (Wis.),  170 
N.  W.  259.  N.  W.  722. 
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ndgligeace.'^  Thus,  where  an  automobile  "which  was  standing  in 
a  proper  place  along  a  street  was  struck  and  damaged  by  a  ladder 
which  projected  from-a  wagon,  the  owner  was  permitted  to  recover 
for  the  injnury  to  the  car.^  And,  where  a  teamster  coming  along 
a  lane  leading  into  a  highway  negligently  stopped  his  team  across 
the  highway  so  as  to  leave  iasufficient  space  for  an  automobile  to 
pass,  and  the  chauffeur  was  thereby  injured,  it  was  held  that  a 
verdict  In  favor  of  the  chauffeur  was  sustained  by  the  evidence.'® 
As  in  other  cases  of  negligence,  the  autoist  cannot  recover  if  any 
negligence  on  his  part  contributed  to  the  injury.'' 

Sec.  370.  Excessive  speed. 

Negligence  may  be  charged  against  the  driver  of  a  motor  ve- 
hicle on  the  ground  that  he  operated  the  vehicle  at  an  unreasonable 
speed.''  Especially  is  this  so,  when  the  permitted  speed  is  pre- 
scribed by  statute  or  municipal  ordinance,  and  the  express  terms 
of  the  requirement  are  infringed. 

Sec.  371.  Turning  to  right  to  pass  approaching  vehicle  — 
duty  of  each  to  exercise  reasonable  care. 

It  is  the  general  rule  of  highway  travel  that  each  traveler, 
whether  by  automobile,  wagon,  or  other  means  of  conveyance,  must 
exercise  reasonable  care  to  avoid  injury  to  his  fellow  travelers." 
Thus,  when  the  drivetr  of  a  horse-drawn  conveyance  and  an  auto- 

34.  See  Neel  v.  Smith  (Iowa),  147  Collision  with  steel  beams  on 
N.  W,  183.  wagon. — In  an  action  for  injuries  re- 

35.  Denny  v.  Strauss  &  Co.,  109  N.  ceived  by  the  driver  of  an  automobile 
Y.  Suppl.  26.  who  was  struck  by  steel  beams  on  a 

36.  Manion  v.  Loomis  Sanatorium,  wagon,  it  was  held  that  the  plaintiff 
162  N.  Y.  App.  Div.  421,  147  N.  Y.  was  guilty j)f  contributory  negligence 
Suppl.  761.  in  failing  to  see  the  beams.     Eoper 

37.  Eoper  v.  Greenspon,  272  Mo.  v.  Grenspon  (Mo.  App.),  192  S.  W. 
288,  198  S.  W.  1107;  Roper  v.  Green-  149. 

spon     (Mo.    App.),    192    S.    W.    149.  38.  Sections  303-335. 

See  also   Cook  v.    Standard   Oil   Co.  39.  Section  361. 

(Ala.  App.),  73   So.   763;   Mahar  v. 
Loehen,  166  Wis.  152,  164  N.  W.  847, 
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nLobile  are  approaching  each  other  on  a  public  highway;  the,  legal 
measure  of  duty  is  the  same  on  both,  each  being  required  to  act 
with  reasonable  care  to  avoid  an  accident  or  collision.*"  When  two 
ears  meet  it  is  the  diity  of  each,  so  far  as  practicable,  to  yield  to  the 
other -the  space  and  opportunity  necessary  for  its  safe  and  conven- 
ient passage.*^ 

Seq.  372.  Turning  to  right  to  pass  approaching  vehicle  — 
law  of  road. 

The  law  of  the  road,*^  founded  origiiially  on  custom,  but  later 
based  on  positive  statute  and  municipal  regulations,  in  this_.  coun- 
try, requires  that  meeting  vehicles  shall,  as  a  general  rule,  pass 
each  other  toward  the  right.''^  In  England  and  Canada,  the  pri- 
mary rule  is  that,- when  two  vehicles  meet,  each  should  keep  to 
the  left.  One  is  not  permitted  to  pursue  his  course  because  in  his 
judgment  there  is  sufficient  room  for  the  other  to  pass  without 
coming  in  collision."  The  object  of  the  law  of  the  road  is  to,  pre- 
vent errors  of  judgment  and  a  monopoly  of  the  center  of  the  road 
by  persons  disposed  to  use  it  for  their  own  advantage  and  to  the 

40.  Wing  V.  Eginton    (Conn.),  102  Missouri. — Marshall  v.  Taylor,  168 
Atl.    655;    Webb    v.    Moore,    136    Ky.       Mo.  App.  340,  153  S.  W.  527. 

708,  125  S.  W.  153,  Wew,   Jersey. — Unwin   v.    State,    73 

41.  Wing   Y.   Egjnton .  ( Conn. ) ,   103  N.    J.    L.    539,    64.  Atl.    163,   affirmed 
.Atl.   655;                              N  State  v.  Unwin,   75  N.  J.  L.   500.  68 

42.  See  chapter  XIV.  as  to  the  laAV  Atl.  110. 

of  the  road,  generallj'.  Tiew   York. — Tooker   v.    Fowlers   & 

43.  Alabama. — Morrison    v.    Clark,       Sellars  Co.,   147  App.   Div.   164,   132 
196  Ala.  670,  72  So..  305..  X.   Y.   Suppl.   313;    Smith   v.   Dygert, 

T^oico.^l'ilgrim  V.  Brown.  16S  Iowa,  12   Barb.    (N.    Y.)    613;    Easrjng   v. 

177,  150  N.  W.  .1;  Baker  v.  Zimmer:  I.ansingh,'  7  Wend,    (N.  Y.)   185, 

m.an,  161  X.  \Y.  479;  Buzich  \.  Tod-  Nevada.— Week    v.    Reno    Traction 

man,  163  N.  \V.  359 ;  Dirks  v.  Tonne,  Co.,  38  Nev.  285,  149  Pac,  65, 

167  N.   W.   103.  North       Dakota. —  Hendricks       v. 

Maine. — Palmer   v.    Baker,    H   Me.  Hughes,   37. N.  Dak.  180,   163  N,  W. 

338.  368. 

Massachtiselts. —  .Taqnith    v.    Rich-  44,  Hayden    v,    McColly,    166    Mo, 

ardson,  8  Mete,  213,  .\pp,  675,  150  S,  W,  1132, 
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disadvantage'  of  others*^^  •  Where  a  collision  occurs  between  two 
meeting  vehicles,-  it  is  proper  to  regard  the  rights  of  the  one  wto  is 
obeying  the  law  of  the  road  as  siipei'ior  to  the  one  who  is  not  obey' 
ing  such  law.^"  Henceit  is  said  that  a  presumption  of  negligeiloe 
is  raised  as  against  the  driver  of  the  vehicle  on  the  wrong  side  of 
~  the  road.*' 

Sec.  373.  Turning  to  right  to  pass  approaching  vehicle  -^ 
statute  requiring  turn  to  right  of  center  of 
road. 

In  some  jurisdictions  the  law, of  therofd  h^Sj  been  coflified  by 
statute  so  as  to  require  each  driver  to  turn  to  the  ri,giit  of  the  center 
of  the  road.**  Such  a  statutory  requirement  has  been  thought  to 
be  a  recognition  of  the  common  law  rule  of  the  road,  which  would 
exist  without  statutory  enactment.*'  But  it  has  also  been  said  that 
the  Legislature  by  such  a  statute  "  thereby  intended  to  require  per^- 
sons  so  using  the  public  highways  to  keep  to  the  right  of  the  center 
of  such  thoroughfares  at  all  times  when  possible  to  do  so,  regardless 
of  whether  they  should  actually  meet  or  see  any  other  person  trav&l- 
ing  on  such  highway  in  an  opposite  direction."  ^  The  violation  of 
such  a  statute  has  been,  held  to  be- negligehce,^^  but  ordinarily  it  is 
thought  that  a  violation  of  the  law  of  the  road  is  merely  p'nma  facie 
evidence  of  negligence. ^^  The  expression  "  center  of  the  i*oad/' 
as  used  in  such  statutes,  is  construed  as  meaning  the  center  of  th6 
traveled  or  wrought  part  of  the  road.^'     When  the  highway 'is 

45.  Haydcn    v.    McColly,    166    Mo.     49.  \'\'iiglit  v.  Fleiscliman,  41  Misc. 

App.  675,  150  S.  W.  113'2.              .  {X.  Y.)   533,  85  N.  y.  Suppl.  63.^  - 

46.  Morrison  v.  Clark,  196  Ala.  670,  50.  Stolilman  v.  Martin,  28  Cal. 
72  So.  305;  Hiscock  v.  Phinnej',  81  App.  338,  153  Pac.  319.  ■  .  ! 
Wash.  117,  143  Pac.  461.  51.  Slaughter    v.    Goldberg,.  Bowen 

47.  Section  267.          .  &  Co.,  26  Gal.  App.  318,  147  Pac.  90. 

48.  Diehl  v.  Roberts,  134  Gal.  164,  52.  Section  367. 

66  Pac.  202;   Stohlman  v.  Martin,  28  53.  Baker   v.   Zimmerman    (Iowa).,, 

Cal.  App.   338,   153   Pac.   319;    Dunn  161   N.   W.   479 ;,  Clark   v.    Comraon- 

V.  Moratz,  «2  111.  App.  277;  Baker  v.  wealtli,  4- Pick  (Mass.)  ,..125.- ,  But-sec 

Zimmerman   (Iowa),  161  X.  \T.  479 ;  Daniel  v.  Clpgg,  38  Mich.  32. 
Wright  V.  rieischman,  41  Misc.    (N. 
y.)  533,  85  N.  y.  Suppl.  63. 
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covered  with  anow,  travelers  who  meet  must  turn  to  the  right  of 
the  beaten  or  traveled  part  of  the  road,  irrespective  of  the  position 
of  what  is  the  wrought  or  traveled  part  of  the  road  when  there  is 
no  snow  on  the  ground.^*  This  rule  to  turn  to  the  right  of  the 
center  of  the  road  applies  to  vehicles  passing  on  the  same  side  of 
roads  and  streets  which  are  so  wide  that  to  pass  safely  there  is  no 
necessity  to  turn  to  the  right  of  the  center  line.^^  A  statute  re- 
quiring vehicles  to  keep  to  the  center  of  the  street  has  no  applica- 
tion, when  the  deviation  is  not  intentional,  but  is  merely  the  result 
of  the  skidding  of  the  car  across  the  center  line.^ 

Sec.  374.  Turning  to  right  to  pass  approaching  vehicle  — 
seasonable  turn  to  right. 

Statutes '  have  been  enacted  in  some  States  requiiing  that  ve- 
hicles which  meet  on  the  highway  shall  seasonably  turn  to  the 
right.^^  It  is  not  necessary  for  an  auto  driver  to  turn  towards  the 
right  as  soon  as  he  sees  that  another  vehicle  is  approaching ;  all  that 
is  required,  is  that  he  shall  turn  "  seasonably."  ^^  Such  a  require- 
ment is  held  to  mean  that  each  should  turn  to  the  right  in  such 
season  that  neither  shall  be  retarded  by  reason  of  the  other's  oc- 
cupying his  half  of  the  way.^'  It  is  not  always  necessary  that  the 
traveler  turn  out  so  far  that  his  vehicle  is  entirely  on  the  right 
side  of  the  center  line  of  the  highway;  but,  in  some  cases,  if  he 
turns  far  enough  so; that  the  other  vehicle  may  pass  safely,  it  may 
be  held  that  compliance  has  been  made  with  the  statute.^"  Ordi- 
narily, the  driver  of  a  team  will  not  be  regarded  as  negligent  in 

54.  Jacquith  v.  Richardson,  8  Mete.  58.  Peters  v.  Cuneo,  183  N.  Y.  App. 
(Mass.)    313;    Smith    v.    Dygert,    18  Div.  740,  108  N.  Y.  Suppl.  864. 
Barb.   (N.  Y.)   613.  59.  Morrison    v.    Clark,    196    Ala. 

55.  Wright  V.  Fleischman,  41  Misc.  670,  72  So.  305 ;  Neal  v.  Randall,  98 
(N.  Y.)   533,  85  N.  Y.  Suppl.  62.  Me.  69,  56  Atl.  209,  63  L.  R.  A.  668; 

56.  Chase  v.  Tingdale  Bros.,  127  Bragdon  v,  Kellogg  (Me.),  105  Atl. 
Minn.  401,  149  N.  W.  654.  433. 

67.  See    Columbia   Taxicab    Co.    v.  60.  Buxton  v.  Ainsworth,  138  Mich. 

Roemmieh    (Mo.    App.),    208    S.    W.       538,  101  N.  W.  817,  11  Det.  Leg.  N. 
859.  6i84,  5  Ann.  Cas.  146. 
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failing  to  turn  out  further,  where  there  is  already  sufficient  space 
to  allow  an  automobilist  to  pass  in  safety. ^^  But  a  verdict  against 
the  defendant  is  warranted  by  evidence  showing  that  he  was  driv- 
ing upon  the  wrong  side  of  the  road,  at  an  excessive  rate  of  speed, 
and  did  not  turn  to  the  right  in  time  to  avoid  a  collision  with  the 
plaintiff.*^  Where  it  appears  that  plaintiff's  carriage  at  the  time 
of  a  collision  with  an  automobile  was  moving  slowly  within  about 
a  foot  of  the  rightrhand  side  of  the  road  and  was  lighted  with 
lamps  on  each  side ;  and  that  defendant's  automobile  coming  at  a 
iigh  rate  of  speed  from  the  opposite  direction  ran  into  the  car- 
riage without  any  warning  of  any  kind,  the  negligence  of  the  de- 
fendant is  properly  submitted  to  the  jury.*^ 

Sec.  375.  Turning  to  right  to  pass  approaching  vehicle  — 
violation  of  law  of  road  not  negligence  per  se. 

The  failure  of  the  driver  of  a  vehicle  to  turn  to  the  right  upon 
meeting  another  vehicle  on  the  highway,  is  not  generally  negli- 
gence per  se.^*  On  the  contrary,'  as  a  general  rule,  a  question  of 
the  defendant's  negligence  remains  one  for  the  jury.^^  Thus,  in 
-an  action  to  recover  for  injuries  alleged  to  have  been  caused  by 
the  defendant's  failure  to  give  the  plaintiff's  buggy  half  of  the 
Toad,  it  has  been  held  that,  if  the  plaintiff's  horse  and  buggy  were 
outside  of  the  traveled  road,  the  defendant  need  not  give  one-half 
of  the  road,  but  could  run  his  automobile  on  the  traveled  path, 
provided  there  was  room  to  pass  and  the  plaintiff's  horse  had  shown 
no  signs  of  fright.^    Properly  considered,  the  rule,  of  the  road  is 

61.  Savoy  y.  McLeod,  111  Me.  234,  v.  Kendall,  98  Me.  69,  56  Atl.  309, 
88  Atl.  721,  48  L.  R.  A.   (N.  S.)   971.  63  L.  R.  A.  668.     See  alao  Hubbard 

62.  Lloyd  v.  Calhoun,  78  Wash.  v.  Bartholomew,  163  Iowa,  58,  140 
438,  139  Pac.  231.  N.  W.  13.    And  see  section  267. 

63.  Milliman  v.  Appleton,  139  N.  65.  Needy  v.  Littlejohn,  137  Iowa, 
Y.  App.  Div.  738,  124  N.  Y.  Suppl.  704,  115  N.  W.  482;  McFern  v.  Gard- 
482.  ner,  121  Mp.  App.  1,  97  S.  W.  972. 

64.  Morrison  v.  Clark,  196  Ala.  66. 'Needy  v.  Littlejohn,  137  Iowa, 
670,  72  So.  305;  Needy  v.  Littlejohn,  704,  115  N.  W.  483. 

137  Iowa,  704,  115  N.  W.  483;  Neal 
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a  rule  of  negligence,  and  the  fact  that  a  person  was  on  the,  wrong 
side  of  the  road  when  a  collision  took  place,  does  not  per  se  make 
him  liable  for  damages,  but  his  liability  is  determined  by  the  rules 
of  law:  applicable-to  cases  of  negligence.^''  A  presumption  of  neg- 
ligence may  arise  when  the  defendant  is  on  the  wrong  side  of  the 
highway,^*  but  the  presumption  is  one  which  may  be  rebutted  by 
evidence  showing  a  sufficient  reason  for  the  deviation  from  the 
usual  custom. ^^  Indeed,  the  circumstances  may  be  such  that  the 
defendant  would  have  been  deemed  guilty  of  negligence  had  he  not 
diverted  his  automobile  to  the  left  of  the  center  of  the  highway.™ 

Sec.  376.  Turning  to  right  to  pass  approaching  vehicle  — 
presumption  of  negligence  from  violation  of 
law  of  road. 

Where  a  collision  occurs  between  two  vehicles  ineeting  each  other 
on  a  road  whose  width  is  adequate  to  permit  a  safe  passage,  a  pro- 
sumption  arises  that  the  traveler  on  the  wrong  side  of  the  road  is 
guilty  of  negligence,  and  a  burden  of  explanation  is  placed  on  him 
to  show  facts  excusing  his  failure  to  travel  on  the  proper  side  of 
the  roaci.'^     In  other  words,  the  act  of  traveling  on  the  wrong 

67.  Alahamar—  See       McCray       v.  71.  Ualifornia. — Slaughter  v.  Gold-  , 

Sharpe,  1«8  Ala.  375,  66  So.  441.  berg,  Bowen  &  Go.,  26  Oal.  App.  318, 

KoMsas. — Giles  v.  Ternes,  93  Kans.  147  Pab.  90;  Stohlman  v.  Martin,  28 

140,  143  Pac.  491.  Gal.  App.,  33«,  152  Pac.  319. 

Maine. — Palmer  v.   Barker,   11  Me.  Iowa. — -Baker   v.    Zimmerman,    161 

338;  Neal  v.  Randall,  98  Me.  69,  56  N.  W.  479. 

Atl.  209,  63  L'.  R.  A.  668.  Maine. — Stobie  v.  Sullivan,  105  Atl. 

Massachusetts. — Parker   v.   Adams,  714. 

12  Mete.  416;   Rice  v.  Lowell  Buick  Massachusetts. — Perlstein  v.  Amer- 

'  Go.,  118  N.  E.  185.  '  ican  Export  Co.,   177  Mass.   730,   59 

Wew  Bampshvre. — Brooks  v.  Hart,  N.  E.  194. 

14  N.  H.  307;  Taylor  v.  Thomas,  77  Michigan. — Daniels     v.     Clegg,     38 

N.  H.  410,  92  Atl.  740.  Mich.  33;   Buxton  v.  Ainsworth, '  138 

Compare  Gool  v.  Peterson,  189  Mo.  Mieh.   533,   101   N.   W.   817,   11   Det. 

App.  717,  175  S.  W.  344.  Leg.  N.  684,  5  Ann.  Gas.  177. 

"    68.  Section  367.  Missowri. — Columbia    Taxicab    Co. 

69.  Sections  270-274.  V.  Roemmich   (Mo.  App.),  208  S.  W. 

70.  Section  375.  859. 
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side  of  the  highway  is  prkna  ;f*ae  evidence, of  negligence.'^..  If 
the  violation  o| ,  tlie  •la>v  is.  unexplained,  however,  it  may  afford 
cioflclusive  evidence  of  carelessness,''^,  This  rule  is  especially  force- 
ful in  case  of  an  accident  .hjippeniug  in  the  idark.'^'*  It  is  proper 
for; the;  presiding  judge  to  qharg-e  that  the  presumption  is  against 
t|he.  party  who  was.  on  the  wrong  side  of  the  street  at  the  time  of  the 
accident.''^ 

Sec.  377.  Turning  to  right  to  pass  approaching  vehicle  — 
rebuttal  of  presumption  of  negligence  from 
violation. 

The  presumption  that  the  one  on  the  wrong  side  of  the  highway 
is  guilty  of  negligence,  is  one  which  may  be  rebutted.'"  A  devia- 
tion from  the  .usual  custom  is  often  proper,  and  is  sometimes  neces- 
sary," for  a  too  rigid  adherence  to  the  rule,  when  an  injury  might 


j\'e«j   Bampshire.-^BTOoks  v.  Hart, 
14  N.  H.  307. 

New  York. — Clarke  v.  Woop,  159 
>f.  Y.  App,  Div.  437,  144  N.  Y.  Suppl. 
595. 

Pennsylvania.. — Presser  v.  Dough- 
erty, 2S9  Pa.  St.  313,  86  Ati.  854. 

And  see  section  267. 

72.  IVlvnoia. — Prank  C.  Weber  Co. 
v.  Stevenson  Grocery  "Co.,  194  HI. 
App.  432. 

Mame. — Brag3on    v.    Kellogg,    105  - 
Atl.  433. 

Massachusetts. — ^Spofford  v.  Har- 
low, 3  Allen,  176 ;  Steele  v.  Burk- 
liardt,  104  Mass.  59.  See  also  Perl- 
stein  V.  American  Exp.  Cd.,  177 
Mass.  530,  59  N.  E.  194,  52  L.  E.  A. 
D59. 

Montana. — SaTage  v.  Boyce,  53 
Mont.  470,  164  Pac.  887. 

Nexo  York. — Burdick  v.  Worrall, 
4  Barb.    (N.  Y.)    596. 

Pennsylvania. — Compare  Foot  v. 
American  Produce  Co.,  195  Pa.  St. 
190,  45  Atl.  934,  49  L.  R.  A.  764. 


Rhode  Isktncl. — Angell  v.  Lewis, '20 
R.  I.  391,  39  Atl.  521. 

73.  Bragdon  v.  Kellogg  (Me.),  105 
Atl.  433. 

74.  Angell  v.  Lewis,  20  R.  I.  391, 
39  Atl.  521. 

75.  McGee  v.  Young,  132  Ga.  ©06, 
64  S.  E.  689. 

76.  Morrison  v.  Clark,  196  Ala. 
670,  72  So.  305;  Riepe  v.  Biting,  89 
Iowa,  82,  56  N.  W.  285,  26  L.  R.  A. 
769;  Rice  v.  Lowell  Buick  Co. 
(Mass.),  118  N.  E.  185.  And  see'aec- 
tions  270-274. 

77.  Turley  v.  Thomas,  8  Carr.  & 
Payne  (Eng.)  103.  "  But  it  is  not  to 
be  understood  that  we  intend  to  hold 
that  the  fact  that  the  driver  of  a 
motor  vehicle  may  violate  the  statute 
by  driving  on  the  wrong  side  of  the 
road  or  street  is  itself  necessarily  an 
act  of  negligence  in  all  cases.  He 
might  for  a  suflSeient  reason  be  oom- 
pVlled  to  drive  on  "the  left  of  the  een- 
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have  been  averted  by  an  exercise  of  reasonable  care  in  a  variance, 
may  render  a  traveler  liable.^'  Circumstances  may  be  such  that 
owing  to  the  condition  6£  the  road  or  street,  the  situation  of  other 
vehicles  or  the  occurrence  of  a  sudden  emergency,  that  a  driver  who 
turns  to  the  wrong  side  of  theroad  will  be  regarded  as  justified  in 
adopting  the  course  thus  pursued.''^  Thus,  the  driver  of  an  auto- 
mobile has  been  permitted  to  turn  to  the  left  for  the  purpose  of 
avoiding  a  collision.*"  Likewise,  if  one  is  obliged  by  reason  of  an 
obstacle  in  the  road  to  go  to  the' wrong  side  of  the  highway,  and 
his  vehicle  there  collides  with  another  without  his  fault,  he  is  not 
necessarily  liable.'^  So,  where  the  driver  of  an  atitomobile  turned 
a  curve  at,  a  high  rate,  of  speed,  it  has  been  held  that  there  could 


ter  of  the  road  or  street,  and  do  so 
in  such  manner  as  Ito  leave  to  ap-' 
proflohing'  vehieles, .  pedestrians,  or 
animals  ample  opportunity  to  pass 
with  perfcet  safety  to  themselves^,  in 
which  case,  if  damage  occurred  by 
collision  with  his  vehicle,  the  ques- 
tion as  to  whose  negligence  was  di- 
rectly responsible  therefor  would  de- 
pend for  its  solution  upon  the  other 
circumstances  attending  the  accident. 
In  brief,  and  in  other  words,  the  fact 
that  he  was  driving  over. the  highway 
on  the  left  of  the  center  of,  the  road- 
way 'might,  where  injury  to  another 
had  resulted  therefrom,  ppjistitute 
prima  fapie  evidence  of  j  negligence. 
but  it  would  amount  to  no  more  than 
that,  and  its  evidentiary  effect  might 
properly  be  overcome  or  dispelled  by 
other  evidence."  Stphlman  v.  Mar- 
tjq,  28  Cal.  App.  338,  152  Pac.  319. 

78.  United  States. — Allen  v.  Mac- 
key,  1  Sprague  (U.  S.)  219.  The 
Commerce,  3  W.  Rob.  295. 

California. — Stohlman  v.  Martin, 
28  Cal;  App.  338„  152  Pac    319. 

Kentuckj/, — Johnson  n  Small,  5  B. 
Mon.   (Ky.)   2.^ 


Massachusetts. — Smith  v.  Gardner, 
11  Gray    (Mass.)    418.        '"' 

Missouri. — Hayden  v.  McCoUy,  16ft 
Mo.  App.  675,  150  S.  W.  1132. 

iffew  BcirnpsMre. — Brooks  v.  Hart. 
14  N.  H.  307. 

,    Wisconsin. — O'Malley    y.    Dorn,    7 
Wis.,  236.  . 

79.  Stohlman  v.  Martin,  28  Cal. 
App.  ,  338,  152  Pac.  ^19 ;  Foster  v. 
Curtis,  213  Mass.  79,  99  N.  E.  961. 

80.  Bragdon  v.  Kellogg  (Me.),  105 
Atl.  433;  Columbia  Taxicab  Co,,  v. 
Roemmich  (Mo.,  App.),  208  S.'^W. 
859;  ciarke  v.  Wooj>,  159  N.  Y.  App. 
Div.  437,  144  N.  Y.  Suppl.  595.  But 
where  the  collision  would  not  have 
oqourred  had  not  one  of  the  parties 
turned  to  the  left,  the  violation  of  the 
law  of  the  road  is  no  excuse,  though 
he  thought  that  the  driver  of  the 
other  conveyance  did  not  intend  to 
turn  out,  there  being  sufficient  room 
to  the  right  to  escape  a  collision. 
Lloyd  V.  Calhoun,  82  Wash.  35,  14S 
Pac.  458,  overruling  78  Wash.  438, 
139  Pac.  231. 

81.  Strouse  v.  Whittlesey,  41  Conn. 
559. 
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be  no  recovery  for  injui-ies  caused  by  a  collision  with  another  auto- 
mobile, even  though  the  latter  was  on  the  wrong  side  of  the  high- 
way, it  appearing  that  such  driver  knew  that  automobiles  were 
liable  to  be  on  such  side  in  order  to  avoid  rough  stone  and  gravel 
on  the  other  side.*^  And,  where  the  plaintiff,  acting  as  a  reasonably 
prudent  man,  turns  to  the  left,  owing  to  the  negligent  operation 
by  the  defendant  of  his  automobile,  he  may  be  held  to  be  excused 
from  obeying  the  law  of  the  road.^  A  statute  requiring  vehicles 
to  keep  to  the  right  of  the  center  of  the  street  has  no  application 
where  a  vehicle,  through  no  fault  of  its  driver,  skids  on  a  slippery 
pavement,  and  is  thrown  across  the  center  line.^  A  deviation  from 
the  rule  is  also  frequently  necessary  in  the"  crowded  streets  of  a 
large  city.**  And,  it  has  been  said  that,  when  a  light  vehicle  passes 
one  heavily  laden,  the  former  should  yield  to  the  latter.*^  One 
vehicle  may  generally  occupy  any  part  of  the  road,  so  long  as  that 
particular  portion  is  not  being  used  or  sought  to  be  used  by  an- 
other f'  but  a  person  not  having  his  vehicle,  in  position  so  that  he 
can  properly,  pass  other  travelers,  is  bound  to  use  more  care  and 
caution  against  collision  with  another  vehicle  he  might, chance  to 
meet,  than  if  he  were  pursuing  his  course  according  to  the  law  of 
the  road.^  And,  when  the  other  yehicle  approaches,  he  must 
•usually  turn  to  his  own  side  of  the  road,*'  for,  in  taking  the  wrong 
side  of  the  highway  he  might  be  held  to  have  assumed  the  risk 

82.  Wheeler  v.  Wall,  157  Mo.  App.  (Iowa),    161  N.    W.   479;    Buzich   v. 
38,  137  S.  W.  63.  Todman     (Iowa),    162    N.    W.    259; 

83.  Columbia  Taxicab  Go.  v.  Roein-  Parker  v.  Adams,  12  Meto.    (Mass.) 
mich     (Mo.   App.),    208    S.    W.    859;  403;   Daniel  v.  Clegg,  38  Mich.  32. 
Lloyd  V.  Calhoun,  78  Wash.  438,  139  88.  New  York  Transp.  Co.  v.  Gar- 
Pac.  231.  side,  157  Fed.  521,  85  C.  C.  A.  285; 

84.  Chase   v.    Tingdale   Bros.,    127  Fahrney  v.   O'Donnell,  107  111.  App. 
Minn.  401,  149  N.  W.  654.  608;  Angell  v.  Lewis,  20  E.  L  391,  39 

86.  Wayde  v.  Carr,  S  Dow.  &  Ey.  Atl.    521;,    Pleickwell    v„    Wilson,    5 

255.  Carr.  &  Payne   (Eng.)   103. 

86.  See  Lee  v.  Foley,  113  La.  «63,  89.  Parker    v.     Adams,    12    Mete. 
37  So.  594.  (Mass.)     403;    Daniel    v.    Clegg,    38 

87.  Morrison    v.    Clark,    196    Ala.  Mich.  32.  ■ 
670,  72  So.  305;  Baker  v.  Zimmerman 
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of.con^qia^cQl  jaccriiing  from  hijS  inability- to  get  out  of  tlie  way 
of:a;y©liicle.on  the- right  side  of;tbe  street.'^ :  The  fact  .that  it  was 
dark  so  that.therdriver  of  an  automobile  could  not  see  an  approach- 
ing vehicle,  does  not  e^^cuse  his  failure  to  drive  on  the  proper  side 
of  the  street;  on  the  contrary,  the  darkn^s  is  more  an  aggravating 
than  a  mitigating  circunaistanoe,  for^  when  it  is  isp  d#rk  that  the- 
driver. of  a  motor  vehicle  cafniot  see  but  a.  short  :dista,nce  ahead 
the  situation  calls  for  unusual  care.^^  And,  if  one  gives  up  the 
entire  beaten  track  of  the  road  to  another  traveler,  he  is  not  charge- 
able with  negligence  because  he  is  on  the  left  side  of  the  highway;'^ 

Sep.  378.  Turning  to.  right  to  pass  approaching  vehicle  — 
obedience  to  law  of  road  does  not  excuse  neg- 
i      ligence. 

The  mere  fact  that  the  driver  of  an  automobile  is-  on  the  right 
side  of  the  road  does  not  necessarily  determine  the  presence  or 
aT)sence  of  negligence  oil  his  part.  The  law  does  not  allow  a  per- 
son oil  the  right  side  of  the  street  to  run  down  everything  in  his 
path.  The'  speed  of  the  automobile  and  other  surrounding  cir- 
cumstances are  all  to  be  considered  on  the  question  of  his  negli^ 
geHtoe.'^  Thus,  though  one  has  turned  to  his  side  of  the  highway 
when  meeting  another  vehicle,  an  issue  may  remain  for  the  jury  as  ■ 
to  whether  reasonable , care  does  not  require  that  he  should  have' 
turned  out  farther  and  thus  have  avoided  the  collision.'* 

Sec.  379.  Turning  to  right  to  pass  approaching  vehicle  — 
treble  damages  under  statute. 

The  plaintiff,   in   order   to   recover   treble    damages   under    a, 
statute,  providing" that  drivers  of  any  vehicles  "  for  the  conveyance 

J  ■ ,    , 

90.  Falirney  v.   O'Donnell.   107   111.  93.  Hoover     v.     Eeiohard,     63     Pa. 
App.  608.                                              „           Super.  Ct.  517. 

91.  Stohlman    f.    Martin,    28    Cal.  94.  Wing  v.  Eginton    (Conn.),  103 
App.  338,  152  Pac.  319.                               Atl.  655. 

92.  Baker    v.    Zimmerman    (Iowa), 
161  N.  W.  479. 
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of '  persons  ■'  meeting- feaeh  ofcher  in  a  highway  shall  turn  to  ..the 
right  aiid  slacken  speed,  and  any  driver  of  such  vehicle  who  shall, 
by  faiMre  to  do  so,-  drive  against  another  vehicle,  shall  pay  to, the 
party  injured  treble  damages,  must  show'by  the. complaint,  as  well 
•as  evidence,  that  thejlefendant  was  driving  such. a  vehicle;  and  a 
mere  descriptiGiii>f  the  vehicle  as  a-wagon  or  teftmiis  insufSoient.'" 

Sec.  380.  Overtaking'  and  passings  in  generaL  .  , 

Persons  traveling  along  a  "street  or  highway  in  the  same  direc- 
tion, should  exercise  ordinary  care  to  aVoid  injury  to  each  other. ^^ 
The  fact  that  tbe  driver  af  the  rear  vehicle  did  not'give'any  warh- 
ing  of  his  approach,  and  attempts  to  pas's  withoxlt  warning,  may  be 
considered  a  failure  of  the  duty  to  exercise  reasonable  care."'  And 
negligence  may  generally  be  infeirred  where  the  driver  of  an  auto- 
mobile collides  with  the  rear  of  a  carriage  which  eoitld  have  been 
seen  a  considerable  distance  away.^*  It  is  no  excuse  that  the  autoist 
miscalculated  the  space  within  vyhich  he  attempted  to  pass.^^  Or- 
dinary care  in  passing  a  conveyance  updn  a  good  wide  improved 

95.  Eowell  V.  Crothers,  75  Conn.  Washington. — Cloheity  v.  Griffiths, 
124,  52  Atl.  818.  82  Wash.  634,  144  Pac.  912. 

96.  California. — Furtado  v.  Bird,  Wisconsin. — Olson  v.  Holway,  152 
26  Gal.  App.  153,  146  Pac.  58.  Wis.    1,    139   N.  .W.    422;    Mahar   v. 

Delaware. — Simeone    v.    Lindsay    6  Locheh,  166  Wis.  152,  164  N.  W.  §47. 

Pen.  224,  65  Atl.  778.  97.  Moore  v.  Hart,  171  Ky.  725,  188 

Georgia. — ^Rouche  v.   McCloudy,   19  S.  W.  861.     And  see  section  329,  a^i 

Cla:  App.  558,  '91  S.  E.  999.  to  warning  of  approaeh. 

kamsas.—ATimgton  v.   Horner,   88  98.  Shaver  v.  Smith   (Ky.),  200  S. 

Kan.  817,  129  Pac.  1159.  W.  8;  Decou  v.  Dexheimer  (N.  J.  L.), 

Kentucky.— Moove  v.  Hart,  171  Ky.  73  Atl.  49. 

725,  188  S.  W.  861.'  99.  Shaver  v.  Smith   (Ky.),  200  S. 

Missouri. — ^Marshall  v.  Taylor,  168  W.    8.      "The    automobile    w*    ap- 

Mo.  App.  240,  153  8.  W.  527.  preaching  the  wagon  from  the  rear. 

New  Jersey. — ^Deeou  v.   Dexheimer,  It  does   not  appear  that  the  wagon 

73  Atl.  49.  -suddenly  pulled  in  front,  of  the  auto- 

Pennsylvamia. — Wolleston   v.   Park,  mobile.     The  driver  had  the  machine 

47  Ta.  Super.  Ct.  90.  under  perfect  control.     It  was  broad 

Rhode  Island. — O'Donnell  v.  John-  daylight,     and    the   position    of    the 

son,  90'Atb  165;  Rogers  v.  Mann,  70  wagon  was  known  to  the  driver  of  the 

Atl.  1057.  machine.     Under  these  circumstance; 
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highway  in  the  summer  season,  is  an  entirely  different  rule  from 
that  of  passing  a  conveyance  in  the  winter  season  over  a  slippery, 
contracted  and  drifted  roadj  'with  sudden,  abrupt  and  uneven  sur- 
faces.^ In  the  case  of  two  cars  traveling  in  the  same  direction  the 
front  one  has  the  superior  right  and  may  maintain  its  position  in 
the  center  of  the  highway  if  there  is  sufficient  apa.ce  on  its  left,  as 
prescribed  by  statute,  to  enable  the  approaching  car  safely  and 
conveniently  to  pass.  If  the  position  of  the  forward  car  in  the 
center  of  the  highway  does  not  leave  such  room  for  passage,  then, 
it  must,  upon  request  or  equivalent  notice,  if  practicable  and  safe, 
so  turn  aside  as  to  leave  such  room  for  passage.  If  at  the  moment 
there  is  not  sufficient  room  in  which  it  can  do  this,  it  is  its  right, 
and  it  is  the  duty  of  the  rear  car,  to  wait  until  a  place  is  reached 
where  this  may  be  done.^  An  automobile  has  no  right  to  assume 
that  the  forward  conveyance  will  turn  out  to  permit  him  to  pass.* 
He  cannot  drive  his  car  ahead  and  take  the  chance  that  the  for- 
ward vehicle  will  move  to  one  side  in  time  to  permit  him  to  make 
a  safe  passage.*  If  the  driver  ahead  does  not  move  so  as  to  afford 
the  faster  vehicle  an  opportunity  to  pass,  the  latter  must  slacken 

r 

the  machine  collided  with  the  wagon,  under  the  duty  to  use  ordinary  care 
and  the  only  excuse  that  the  driver  to  avoid  coming  into  contact  with  the 
of  the  machine  offered  is  that  the  wagon,  and  since  the  uncontradicted 
wagon  was  in  the  way,  and  he  mis-  evidence  shows  that  he  failed  to  use 
calculated  the  distance  between  his  such  care,  we  conclude  that  the  trial 
machine  and  the  wagon.  Even  if  the  court  should  have  directed  the  jury 
wagon  was  on  the  wrong  side  of  the  to  find  fpr  plaintiff,  and  have  left  to 
road  and  in  the  way,  this  did  not  the  jury  only  the  question  of  dam- 
give  to  the  driver  of  the  machine  the  ages  under  a  proper  instruction." 
right  to  run  against  the  wagon.  Un-  Shaver  v.  Smith  (Ky.),  200  S.  W.  8. 
der  the  circumstances  he  should  have  1.  Burnham  v.  Butler,  31  N".  Y. 
stopped    his    car    and    requested    the  480. 

driver    of   the    wagon    to    turn    out,  2.  Mark  y.  Pritsch,  195  N.  Y.  282, 

rather  than  keep  on  driving  and  come  88  N.E.  380,  82  L.  R.  A.  (N.  S.)  632, 

in    collision    with     hini.     ...    On  affirming  126  App.  Div.   (N.  Y.)   920, 

the  other  hand,   if  he   ran   into  the  110  N.  Y.  Suppl.  1137,  per  Hiscock,  J, 

wagon   merely   because   he   misealcu-  3.  CyDonnell  y.   Johnson,  36  R.  I. 

lated  the  distance,  there  oan  be  no  308;  90  Atl.  165. 

question  that  the  collision  was  due  4.  Hoppe  y.  Peterson,  163  Wis.  200, 

to  his  fault. .  Since  the  driver  was  161  N,  W.  738. 
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his  speed  so  as  to  avoid  the  danger  of  a  collision,  even  bringing  ife 
to  a  stop  if  necessary.^  It  is  sometimes  laid  down  as  a  rule  that 
he  who  attempts  to  pass  another  in  the  highway  going  in  the  same 
direction,  has  the  right  to  do  so  in  such  a  manner  as  may  be  most 
convenient  under  the  circumstances,  and  if  (|^mage  result  to  the 
person  paissed,  the  former  must  answer  for  it,'  unless  the  latter  by 
his  own  recklessness  or  carelessness  brought  the  disaster  upon 
himself.*  This  general  rule  has  been  held  "applicable,  not  only 
where  both  vehicles  are  moving,  but  also  when  one  atteippts  to  pass 
a  vehicle  standing  in  the  street.''  After  turning  to  the  left  and 
moving  past  the  forward  vehicle,  the  driver  of  the  faster  convey^ 
ance  should  not  turn  back  towards  the  right  until  he  has  proceeded 
far  enough  so  that  the  turn  can  be  made  with  safety.^ 

Sec.  381.  Overtaking  and  passing  —  forcing  forward  car 
in  dangerous  situation. 

Where  an  automobile  approaches  another  car  at  the  rear  with- 
out warning  and  attempts  to  pass  at  an  excessive  speed,  and  turns 
so  close  to  the  forward  car  as  to  force  it  over  the  bank  at  the  side 
of  the  -road,  the  driver  of  the  approaching  car  may  be  liable  though 
the  actual  impact  was  without  sufficient  ippmentum  to  force  the  car 
over  the  bank.*   , 

5.  Morrison  v.  Clark,  1&6  Ala.  670,  on  the  part  of  the  plaintiff  8ought,to' 
73  So.  305;  Furtado  v.  Bird,  26  Cal.  show  that  the  defendant's  oar  collided 
App.  153,  146  Pac.  58 ;  Shaver  v.  with  the  car  in  which  the  plaiijtiff 
Smith   (Ky.),  200  S.  W.  8.  was  riding.     But  the  evidence  of  the 

6.  Altenkirch  v.  National  BiseUit  plaintiff  was  not  coniined  to  the  claim 
Co.,  127  N.  Y.  App.  Div.  307,  111  N.  that,  by  reason  of  the  collision, .  the 
Y.  Suppl.  284.             '  car  in  which  thp  plaintiff,  was  riding 

7.  Altenkirch  v.  National  Biscuit  was  forced  or'  pusfied  over  the  em- 
Co.,  127  N.  Y.  App.  Div.  307,  111  N.  bankment.  We  think  it  was  ma- 
y.  Suppl.  284.  terial  for  the  plaintiff  to  show  that 

8.  House  v.  Fry,  30  Cal.  App.  157,  the  defendant  was  operating  his  car 
157  Pac.- 500.    And  see  section  253.  at  an  unreasonable  and  unlawful  rate 

9.  Granger  v.  Farrant,  179  Mich,  of  .speed,  and  that,  without  notice  or 
19i  146  N.  W.  2i'8,  wherein  it  was  warning,  he  came  upon  and  "passed  the 
said :     "  It  ifl  true  that  the  iBvidence  Skinner  car,  and  forced  his  car  across 


^64  Th-e   Law  oi'  AiffoMosttEfe. 

Sec.  382.  Overtaking  and  passing'  —  law^of  the  road. 

In  ilnejland  when  one  vehicle  overtalces  another,  tho  rule  of  the 
road  requires  that  the  forward  vehicle  njjOve  towa,rd  the, left  ^id& 
of  the  road,  and  that  .the  rear  vehicle  pass  to,-  the  right.  In  .this 
country,  however,  ihfe  general  practice  is  to  the  coijitrarv,  a,n(i,jit 
is  now  generally  enacted  by  statute,  that  the  rear  conv6yaiic^^^,sb,an 
paSs  on  the  left  side  .of  forward  vehicle.-^'  And  a  corresponding 
duty  is  .placed  upon  the  driver,  of  the  forward  conjveyaqqe  to  turn 
towards  thfe  right  so  as  to  give  free  opportunity  for  passage;  but 
this  duty  is  not  generally .  imposed,  unless  the  road  is  sufficiently 
wide  to  give  a  reasonable  opportunity  for  passage  and  unless  the 
di-iver  oithe  forward  vehicle  knows. or  shoul.d;know  the  wishes,, of 
the  rear  driver  in  respect  to  passing.^-^  Statutory  enactments  of 
.this  nature  are  n,ot  generally  applicable,  as,_bet:5veen  an  automobile' 
and  a  pedestrian  upon  the  higbway.^?^j ,.  ,^^}jt;  they  may  be  con- 
strued as  affecting  the  right  of  the  driver  of  an  automobile  in 
passing  a  str^t  car ;  and,  if  the  driver  goes  on  the  wrong  side,  the 
violation  of  the  rule  of  'the  road  ihay  be  considered  as  eSvidence  of 
negligence.^'  A  regulatibii  of 'this  nature  does  not  necessarily  pro- 
hibit one  from  driving  a  team  and  wagOn  along  the  left  side  of  the 
road,  but  may  mereily  require'  its  driver  to  turn  to  the  Tight  when 
he  is  overtaken  by  one  who  indicates  a  desire  to  pass.^^  A  regula- 
tion requiring  a  traveler  to  keep  to  the  right  of  the  center  of  the 

and   in. front  of  the.  Skinner   car,   in  \.   Unwin,   75   N.   J,   L.   500,   68  Atl., 

suph  a '  manner  as  to  disconcert  the  110.     And  see  section  358. 

driver,  and  cause  his  car  to  go  over  11.  Morrison    v.  , Clark,    196    Ala. 

the  embankment,  to  the  injury  of  the  670,  73  So.  305 ;  Dunkelbeck  v.  Meyer 

plaintiff;    and   that  defendant  might  (Minn.),  167  N.  W.  1034;   Hcippe  v.. 

be  liable,  even  if  the  .jury  should  have  Peterson,    165,  Wis..  200,   161  N.  W. 

found  that  the  impact  was  not  sufH:  738. 

cient   tp   forcibly   throw  the   Skinner  12.  Brown    v.    'Thayer,    312    Mass, 

cur  out  of  its  course!"  392.  99  N.  E.  237.       , 

10.  Hamilton,  Harris  &  Co.  v.  Lar-  13.  McGourty     v.      DeMarco,  .   200' 

rimer,   183   Ind,   439,   105   N.   B.   43;  ilass.  57,  85  N.  E.  891. 

Pappell  y.  Allen,  160  Mo.  App.   '!'14,  14.  Pens  .y,.  Kreiter,  9S  Kans.  759» 

142  S.  W.  482;  Uriwin  v.  State,  73  N.  16p  Pac.  200.               , 
J.  L.  529,  64  Atl.  163,  affirmed  State 
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highway  or  to  txirn  to  the  right  upyA'  meeting  another  traveler,  is 
held  inapplicable  to  the  situation  Wherd  one  traveler  overtakes  an- 
other and  wishes  to  pass.^^  Conversely, '  a  statute'  relative  to  the 
conduct  of  drivers  in  overtaking  and  pa'sSing  vehicles  on  the  high- 
way is  not  applicable  to  vehicles  meeting  and  passing.-^*  Under 
modern  statutes,  it  is  sometimes  required  th£it  the  driver,  of  the 
rear  vehicle  shall 'give  a  sig-nal  of  his  intention  to  pass. 

Sec.  383.  Overtaking  and  passing  —  effect  of  violation  of 
law  of  road. 

The  violation  'of  the  law  of  the  road'  in  pfassing  a  forward 
traveler  on  the  wrong  side -is  generally  held  not  to  be  negligence 
■per  se;^^  for  the  guilty  party  may  furnish  some  reason  for  his 
acts  which  will  excuse  his  violation  of  the  rule.  The  violation  is 
generally  considered  to  raise  a  presumption  of  negligence  on  the- 
part  of  the  guilty  driver,  but  the  presumption  is  one  which  may 
be  rebutted  by  evidence  showing  that  the  variance  from  the  rule 
was  justified  by  the  surrounding  circumstances.^^  Where  one  driv- 
ing  on  the  right-hand  side  of  a  wide  road  is  overtaken  by  an  au- 
tomobile, which  strikes  one  of  the  rear  wheels  of  his  wagon,  a 
clear  case  of  negligence  is  established.^" 

Sec.  384.  Overtaking  and  passing — reading  statute  to  jury. 

Where  a  statute  provides  that  if  a  person  traveling  on  a  high- 
way is  informed  that  another  person  traveling  in  the  same  direc- 
tion desires  to  pass  him,  he  shall  turn  to  the  right,; if  there  is  suffi- 
cient room  to  enable  him  to  do*  so,  it  hag  been  held  in  an  action  for 

15.  Sinoak  v.  Martin  (S.  Car.),  94  99  N.  E.  961,  Arim  das,  1913  E.  1116; 
S.   E.   869.  Granger  v.  Fawant,  179  Mich.  19,  146 


16.  Morrison  v.  Clark,  196  Ala 
670,  72  So.  305;  Zellmer '  v.  Mc 
Taigue,  170  Iowa,  534,  153  N.  W.  77 

17.  Dunkelbeek  v.  Meyer  (Minn.) 
167  N.  tv.  1034.    And  see  section  264, 

18.  Foster  v.  Curtis,  313  Mass.  79,      Atl.  48. 

30 


N.    W.    218;    Mahar    v.    Loehen,    166 
Wis.  152,  164  N.  W.  847. 

19.  Sections  267.-274. 

20.  Salinen  v.  Eoss,  185. Fed.  997; 
Decou  V.  Dexbeimer    (N,  J.   L. ),   73 
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injuries  sustained  by  the  plaintiff,  owing  to  her  horse  having  been 
frightened  by  the  defendant's  automobile,  when  the  defendant  was 
attempting  to  pass  the  plaintiff  going  in  the  same  direction  after 
having  given  warning,  that  it  is  not  error  for  the  court  to  read  the 
.statute  to  the  jury.^^ 

Set.  385.  Overtaking  and  passing  —  collision  with  second 
vehicle  after  passing  first. 

When  the  driver  of  an  automobile  overtakes  a  slower  conveyance 
and  turns  and  passes  the  same  on  the  left,  he  must  exercise  due 
care  to  avoid  a  third  vehicle  coming  from  the  opposite  direction.^ 
Unless  the  street  is  sufficiently  wide,  the  overtaking  automobile 
is,  considered  from  the  point  of  view  of  a  vehicle  approaching 
from  the  other  direction,  on  the  wrong  side  of  the  highway.  Due 
care  would  seem  to,  require  tjiat  one  should  not  pass  a  traveler  in 
front  at  a  time  when  the  passage  will  bring  him  into  danger  of 
collision  with  pother  vehicle.^'  He  is  not  entitled  to  pass  a  ve- 
hicle on  the :  left  at  the  risk  of  other  vehicles  which  have  equal 
rights  and  which  are  coming  from  the  other  direction.^ 

iJl.  Nadeau   v.    Sawyer,   73   N.    H.  have     found,     that     the     automobile 

70,  59  Atl.  369.  turned    rather    sharply    to    the    left, 

22.  Section  254.  struck  the  left  fore  wheel  of  plain- 

23.  Nafziger  ,v,  Mahan:(Mp,  App.),  tiff's  wagon  at  an  angle,  as  testified, 
191  S.  W.  1080.  and  with  enough  force  to  throw  all 

24.  Smith  V.  Barnar,d,  83  N.  J.  L.  three  occupants  out  of  it  and  kill 
468,  81  Atl.  734,  wherein  it  was  said:  one  of  them,  it  was  entirely  open  to 
""Returning  to  the  nonsuit,  the  situ-  the  jury  to. infer  that  defendant  had 
ation  was  this :  Plaintiff's  wagon  on  '  failed  to  keep  a  proper  lookout  and 
the  right  of  the  road  going  east,  com-  have  his  automobile  under  proper 
pelled  to  turn  ou^t  slightly  to  the  left  control;'  and  that  if  he  had  done 
by  a  \yagon  standing  a,t  the  south  either,  the  accident  would  not  have 
curb,  and  in  the  act  of ,  passing  the  resulted.  As  iias  been  said,  if  the  d§- 
peddler's'  wagon,  which  was  going  fendant's  duty  was  to  pass  the  ped- 
west  and  about  in  the  middle  of  the  dler's  wagon  on  the  left,  he  was  not 
road;  defendant's  automobile  directly  entitled  to  do  so  entirely  at  the  risk 
behind  the  peddler's  wagon,  which  ob-  of  other  vehicles  with  rights  equal  to 
structed  defendant's  view.  From  this  his  own'  and  which,  coming  from  the 
and  from  the'-fact  as  the  jury  might  opposite  direction,  had  primarily  at 
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Where  an  automobilist,  on  overtaking  and  p,ttempting  to  pasa 
two  heavily  loaded  trucks  on  a  road,  drove  his  automobile  between 
the  rear  truck  and  a  passing  carriage,  cleared  the  rear  truck,  and 
struck  the  head  one,  resulting  iii  injury  to  himself  and  his  automo- 
bile, and  the  drivers  of  the  trucks  had  stopped  their  horses  to  rest 
them,  and  the  head  truck  was  nearer  the  center  of  the  road  than 
the  other  and  because  it  was  dark  and  the  road  curved  sharply 
and  was  on  a  grade,  the  automobilist's  lights  did  not  disclose  the 
trucks  until  he  was  upon  them,  it  was  held  that  the  accidemt  was 
■caused  by  the  automobilist's  own  negligence.^ 

Sec.  386.  Overtaking  and  passing  —  unexpected  stop  of 
forward  car. 

The  driver  of  a  vehicle  may  be  charged  with  negligence,  if  Ij* 
suddenly  stops  his  conveyance  so  that  a  vehicle  proceeding  closely 
behind  is  unable  to  avoid  a  collision.^  In  case  of  a  collision  under 
such  circumstances,  the  negligence  of  both  parties  is  a  question 
within  the  province  of  the  jury.^''  Statutes  and  municipal  ordin- 
ances in  many  cases  require  the  driver  of  the  forward  conveyance 
to  indicate  his  intention  of  bringing  his  car  to  a  stop  ;^*  and  a  vio- 
lation of  such  a  regulation  may  form  a  basis  for  a  charge  of  neg- 
ligence.^ Where  an  automobile  is  passing  over  the  street  in  front 
of  another  motor  vehicle  audi  sufficiently  near  to  render  a  collision 
probable, or  possible  in  ease  it  should  suddenly  stop,  it  would  seem 
that  due  care  would  require  that  some  warning  be  given  to  indicate 
such  an  intention.     So.  wbere  an  automobile  passed  another  and 

least  as  much, right  as  lie  to  utilize  Div.    (N.  Y.)    433^  111  N.  Y.  Suppl. 

the  space  to  the  s<}uth  of  the  peddler's  173. 

wagon.     As  to  such  vehicles  a  duty  26.  Strever  v.  Woodard,  178  Iowa, 

of   reasonable   care   rested   upon   him  30,  158  N.  W.  504. 

to    discover    and    avoid    them;     and  27.  Scott    v.    CLeary,    157    Iowa, 

whether  he  exercised  such  care,  under  223,  138  N.  W.  512  j   Earle  v.  Pard- 

the  circumstances,  wa&  a  question  for  ington,  116  N;  Y.  Suppl.  675. 

the  jury."  28.  Section  264. 

25.  Lorenze    v.    Tiadale,    1S7    App.  29.  Clark   v.   WeathCTS,   178   Iowa, 

97,  159  N.  W.  585. 
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aftfer'coMi'Ag  in  front  =  of-' 'it  suddenly  stopped,  causing  a  collision,, 
evidence  of  a  custom' to  give  warning  of  such  intiention  was  held  t& 
be  proper Ij' received  as  bearing  upon  the  question  of  the  exercise 
of  due  care.^"  The  act  of  the  driver  of  an  automobile,  who,  v?hife 
driviiig 'twenty-five  ffeet  from  the  curb  in  violation  of  a  traffic  of- 


'30.  O'Neil  V.  ,P;otta-i  (Miiiii.),n,153  ■ 
N.  W.  #56.  Jj'lie  pourt  said;  in  this 
connection :  "  'ihis  evidence  of  the 
iu^tom  does  hot '  appeslt' to  have  been 
offered  to  show  that  drivers-  of  auto- 
mobiles were  bound  by  the  practice. 
Defendant  insisted  that  it  was  proof 
of  what  the  ordinary  driver  does  un- 
der like  circumstances,  that  it  was 
evidence  to  go  to  the  jury  on  the 
issue  of  negligence,  and  that  it  bore 
on  the  question  as  to  whether  or  not 
plaintiff,  Mrs.  O'Neil,  or  the  defend- 
ant or  both  had  failed  to  exercise  due 
care  in  driving  their*  autorndtiles. 
The  foundation  laid  and  the  proof 
of  the  custom  were  not  in  highest 
degree ,  satisfactory,  but  we  cannot 
say  that  there  was  not  some  evidence 
tending  to  show  the  custom  of  usual 
practice.  The  court  admitted  the 
testimony  as  bearing  upon  the  ques- 
tion o^  ordinary  care.  The  case  was 
submitted  to  the  jury  under  proper 
instructions.  The  court  charged  that: 
'  It  is  a  question  for  the  jury  to  de- 
termine whether,  in  the  exercise  of 
care  and  ..prudence,  the  plaintiff' 
should  have  given  any  warning,  or 
could  liave  given  any  warning,  or 
whether  there  Wias  anything  further 
she  could  have  done  to  prevent  the 
collision  which  she  did  not  do.  It 
is  a  question  of  fact  for  the  jury  to 
determine  from  all  the  evidence  in 
the  case.'  There  was  no  exception 
taken  to  this  instruction,  nor  is  it 
challenged    as    error.      The    learned 


!  trial/judge  .submitted  the  case. on  the 
theory  that  every  person  operating 
an  automobile  must  use  that  degree- 
of  care  which  a'  p^i^on  of  ordinary 
prudence,  Avould  exercise  under-  the- 
saipe  or  similar  circumstances,  that 
in  some  sitiiations  greater  c;are  is  re- 

'  quired  tlian  in  otlifersj  depending 
upon'  the  dangers  involved;  that  the 
care  must  be  commensurate  with  the 
danger,  and  that  the  failurt  to  iexer- 

icise  such  care  is  negligence.  In  sub- 
miting  the  case  to  the  Jury  on  the- 
question  of  Mrs.  O'Neil's  contributory 
negligence  the  court  instructed  tlie 
jury  that  the  same  rules  and  the 
same  degree  of  care  would  be  required 
on  her  part  as  would  be  required  on 
the  part  of  defendant,  that  it  was  her 
duty  to  use  reasonable  care  under  the 
circumstances,  and  that  whether  or 
not  she  used,  reasonable  care  in  the- 
management  of  her  car  was  a  ques- 
tion for  the  jury  to  determine 

The  evidence  in  relation  to  the  cus- 
tom is  fai;  from  conclusive,  but  we 
cannot  say  that  it  was  improperly 
admitted.  The  question  as  to  whether 
a  proper  foundation  was  laid  was 
largely  in  the  discretion  of  the- 
trial  court.  It  was  nowhere  claimed 
that  the  custom  was  binding  upon  the- 
plaintiff.  It  was  introduced  as  evi- 
dence tending  to  show  what  was  usu- 
ally done  by  drivers  of  automobiles 
under  similar  circumstances.  The 
failure  to  conform  to  the  practice 
was  not  in   itself  want  of  ordinary- 
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dinance,  twice  gives  a  stop  signal,  but  stops  only  after  :the  second 
0ne>  Constitutes  auch  negligenee.as  precludes  the  owner, of  the  auto 
from  a  recovery  of  daniages  sustained  by  ano.ther  car  running  into 
itsrear.^^  In  an  action  for  damages  for  injury  .to,  an  automobile 
in  a  collision  claimed  to  have  been,  caused  by  the  defendant's,  turn- 
ing sharply  across  the  path  of  the  plaintiff's  automobile,  thereby 
necessitating  a  similar  turn  by  the  latter  and  a  consequent  collision 
T?ith  a  car  in  the  rear,  the  questions  of  negligence  and  contributory 
negligence  were  held  to  be.  questions  of  f  act.^^ 

Sec.  387,  0.vertakmg  and  passing  —  passing-  near  corner. 

Wben  two  aiufornobiles  moving  in  the  same  direction  are  ap- 
proacbing  an  intersecting  road  or  street,  the  driver  of  the  rear  car 
should  consider  that  the  driver  of  the  forward  car  may  desire  to  turn 
the  corner  into  the  intersecting  street.  If  the  forward  car  should 
turn  to  the  left  at  the  same  time  that  the  rear  car  should  attempt  to 
pass  on  the  left,  -a  collision  is,  possible.  It  is  now  a  matter  of  stat- 
ute law  in  maliy  jurisdictions  th£(t  the  driver  of  the -forward  ve- 
hicle, when  wishing  to  turn  a  corner  under  such  circumstances, 
shall  give  a  signal  of  his  intention.^^ ,  When  a  signal  is  given  in 
accordance  with  the  statute,  and  a  collision  neverthelessi  results, 
it  is  a  question  for  the  jury  whether  the  parties  are  guilty  of  neg- 
ligence.^* In  an  action  for  damages  due  to  the  defendant's  aui 
tomobile  colliding  with  the  plgiintiff's  carriage,  going  in  the  same 
direction,  the  question  whether  the  defendant  was  negligent  in 
attempting  to  pass  the  plaintiff  on  the  left,,  as  the  law  provides, 
near  a  corner  which  they  were  approaching,  when  he  knew  /|;hat  if 
the  plaintiff  should  turn  the  corner  a  collision  would  occur,  and 
that  a  delay  of  a  few  moments  would  show  whether  the  plaintiff 

care    (Texas   &   P.   Ry.    v.    Behymer,  32.  Page   v.    Brink's   Cliica'go   City 

189   U.   S.   468;    Wabash   Ey.   v.  Me-       Express  Co.,  193  111.  App.  389. 
Daniels,  107  U.  S.  454)."  33.  Daly  v.  Case,  88  N.  J.  h.  395. 

31.  Russell  V.  Kemp,  95  Misc.   (N".      95  Atl.  973. 
Y.)   583,  159  N.  Y.  Suppl.  865.  34.  Daly  v.  Case,  88  N.  J.  L.  395. 

95  Atl.  973. 
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-was  to  turn  or  not,  was  one  for  the  jury.''  Where  the  driver  of  a 
horse,  before  turning  into  an  intersecting  street,  looks  behind  and 
«ees  the  defendant's  automobile  one-fourth  of  a  block  away  and 
going  at  between  eighteen  arid  twenty  miles  an  hour,  and  is  struck 
by  thei  automobile  when  it  attempts  to  pass  on  the  side  toward  which 
he  is  driving,  it  is  a  question  ioT  the  jury  whether  the  accident: 
is  the  result  of  the  defendant's  sole  negligence.'^  In  an  actioii  for 
injuries  to  a  plaintiff's  horse  and  buggy,  where  the  evidence  is 
conflicting  as  to  whether  the  plaintiff  was  guilty  of  contributory 
negligence  in  "^driving  on  the  left  side  of  a  street  near  a  turn,  it 
was  held  that  the  findings  for  the  plaintiff  were  supported  by  evi- 
dence that  the  automobile  struck  the  left  side  of  the  buggy  before 
>t  had  turned  straight  with  the  street,'^ 

Sec.  388.  Turning  comers  —  in  general. 

The  driver  of  an  automobile'  when  turning  a  corner  is  bound  to 
exercise  due  care  not  to'  cause  injury!  to  6ther  travelers.  The  turn- 
ing of  a  comer  at  a  high  rate  of  speed  may  justify  the  jury  in 
charging  the  driver  of  an  automobile  with  negligence.^  Where 
one  turns  a  corner  on  a  wet  pavement  at  such  a  speed  that  the  auto- 
mobile skids  and  a  collision  with  another  vehicle  results  from  the 
skidding  or  from  the  attempt  of  the  driver  to  straighten  his  course, 
the  jury  may  properly  charge  the  driver  with  negligence.^  If  the 
driver  turns  the  corner  at  an  excessive  speed,  he  may  be  liable  for 
injuries  sustained  in  a  collision  with  another  vehicloj  though  the 
collision  would  not  have  happened  had  there  not  been  children  in 
the  street  whom  thie  driver  tried  to  avoid,  for  the  jury  may  propierly 
find  that  the  excessive  speed  was  a  proximate  cause  of  the  colli- 

35.  See  Mendelson  v.  Van  Rense-  38.  Wright  v.  Young,  160  Ky.  636, 
laer,  118  App.  Djv.  (N.  Y.)  516,  103  170  S.  W.  35;  Calahan  v.  Moll,  160 
N.  Y.  Suppl.  578.  Wis.   523,  153  N.  W.   179.     And  see 

36.  Hallissey  v.  Rothschild  &  Go.,  section  308. 

203  111.  App.  283.  39.  Wright  v.  Young,  160  Ky.  636, 

37.  Schoening  v.  Young.  55  Wash.  170  S.  W.  25.  And  see  section  33S. 
90,  104  Pa«.  132. 


Collisions  With  Other  Vehicles.  471 

sion.*°  The  course  to  be  pursued  around  a  corner  is  now  generally" 
prescribed  by  statute  or  mijnicipal  ordinance,  and  the  requirements 
should  be  obeyed.*^  '  " 

Sec.  389.  Turning  comers  —  turning  towaxds  the  right. 

When  the  driver  of  an  automobile  desires  to  turn  to  the  right,- 
his  course  is  generally  simple.  His  principal  duties  arfe  to'  avoid 
pedestrians  at  the  crosswalks  and  vehicles  proceeding  along  the 
street  into  which  he  is  turning.  Statutory  or  municipal  regula- 
tion may  require  him  to  keep  a  certain  distance  from  the  cilrb  when 
turning  the  cornerj  or  may  require  him  to  turn  as  close  to  the  curb 
as  possible.*^  Where  an  ordinance  required  a  person  driving  an 
automobile,  upon  turUing  the  corner  of  any  street,  "  to  leave  a 
space  of  at  least  six  feet  from  the  curb  and  the  ".  .  .  automo- 
bile," and  it  appeared  that  alohg  the  street  a  building  was  being 
erected  and  that  debris  had  been  piled  at  the  corner  around  which 
a  fence  or  barricade  had  been  constructed,  compelling  pedestriana 
to  leave  the  regular  walk,  step  into  the  street  and  walk  around  the 
outside  of  the  fence  Or  barricade,  it  was"  held  that  such  fence  be^ 
came  the  curb  within  the  meaning  of  the  ordinance.*' 

Sec.  390.  Turning  comers  —  turning  towards  the  left. 

One  wishing  to  turn  a  corner  towards  the  left  must,  not  only 
exercise  due  care  to  avoid  approaching  vehicles,  but  must  also  use 
reasonable  care  to  avoid  a  collision  with, a  vehicle  which  is  ap- 
proaching from  his  rear  andj  attempting  to  pass  on  the  left  side  at 
the  same  time  that  he  is  moving  toward  the  left  to  turn  the  corner. 
Moreover,  he  must  take  proper  precautions  for  the  avoidance  of 
vehicles,  proceeding  along  the  intersecting  street.    Municipal  regu- 

40.  Conlon  v.  Trenkhorst,  195  111.  42.  Frank  C.  Weber  Co.  v.  Steven- 
App.  335.  son  Grocery  Co.,   194  111.  App.  438. 

41.  City   of   OshkosU  v.   Campbell.  43.  Domke  v.   Gunning.   68  Wash. 
151  Wis.  567,  139  N.  W.  316.  629,   114  Pae.   436. 
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latipns  ,and  statu;tory  eiia?,tpi,^p|§  now  g^|^ey^lly  pre^cr^^g  the  course 
tpj  be  followed  by  ooe  turning  ,t9-v?.^pd,tjie  lejEt  a^,  a  .street  intersec- 
tion. When  so  turning,  the  driver  is  generally  forjjidden  tQ,cu1i 
the  corner,  but  must  pass  to  the  right  of  the  center  of  the  inter- 
secting streets.  The  failure  to  obey  such  a  requirenient,  if  it  is 
the' ptoxiniate  result  of  a  collision  with' another  vehicle,  may  pre- 
clude, thp.  guilty  driver  from  recovering  for,, his  injuries  on  thei 
theory  pf  contributory  negligence,  and  may  render  him  liable  for 
the  injuries  sustainfsd  by  the  persons  in  the  other  vghieie.**  In- 
deed, if  no  excuse  is  shown  for  the  putting  of  the  corner  and  it  ia 
a  proximate  cause  of  a  collisipp,  a  finding  of  negligence  can  har,dlyi 
be.avQided.*^  But  the  violatipn.-is.not  generally  considOTed-  neg- 
ligence as  a  matter  of  Jaw.^"  Where  the  primary. cause  of  an  au- 
tompbilie  collisipn,  is  the  defendant's  violation  of  thje  rules  of  the 
road  by  running  on  the  wrong  side  of  the  road  whj6n  approaching- 
an  intersecting  road  and  cutting  the  corner  at  tlie.  intersecjtion,  he 
cannot  evade  the  consequences  of  his  negligence  by  setting  up  that 
the  plaintiff,  who  ori^nally  was  on  the  proper  side  of  the  cross 
street,  swerved  in  the  emergency  to  the  wrong  side  of  the  cross 
street  in  an  attempt  to  avoid  the  collision.*''  Where  the  defendant's 
automobile  collided  with  the  plaintiff's  carriage  in  attempting  to 
pass  when  the  plaintiff  was  turning  a  corner,  the  question,  whether 
the  plaintiff's  attempt  to  turn  the  corner  by  keeping  to  the  left  in 
the  usual  beaten  pathWhen  the'law  rfequired  keeping  to  the  right, 
was  held  to  be  a  matter  for  the  jury.** 

44.  Temple    v.    Wajkar,    137   ,Ark.  45.  Jacobs  v.   Richard   Carvel   Co., 

379,  193  S.  W.  3Q0;   Walker  v.  Hil-  156  N.  Y.  SuppL  766. 

land,  305  111.  App.  243";  Rice  V.  Low-  46.  Temple    v.    Walker,    137    Ark. 

ell  Buick  Co.  fMaas.)',  118  N.  E.  185;  379,  192  S.  W.  300.     See  also  Eberle 

Eyerhard    v.    Dodge    Bros.     (Mich.),  Brewing   R9-   ■*'•    Briscoe   Motor   Co., 

167   N.,  W.    953).  Jacobs   v.   Richard  194  Mich.  140,  160  N.  W.  440. 

Carvel   Co.,    156   N.    Y.    Suppl.    786;  47.  Bain     v.     Fuller,   39   D.   L.   R. 

Hellan    v.    Supply   Laundry    Co.,    94  (Canada)   113. 

Wash.    683,   163   Pac.   9.      See    also  48.  Mendelson    v.    Van'   Eenselaer, 

Brickell   v.   Williams,   180  Mo.   App.  118  N.  Y.  App.  Uiv.  516,  103  N."  Y. 

372,  167  S.   W.  607.               "  Suppl.  578. 
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Sec.  391.  Approaching  intersecting  streets  —  in  general. 

In  the  absence  of  statute  or  municipal  ordinance  giving  travelers 
in  one  direction  special  privileges,  if  two  travelers  are  approach- 
ing each  other  at  right  angles,  as  a  general  rule,  the  rights  of  each 
are  equal,  and  each  is  bound  to  exercise  reasonable  care  to  avoid; 
injury  to  the  other.*^  To  succeed  in  an  action  for  injuries  arising 
from  the  collision,  the  plaintiff  must  show  the  negligence'  of  the 
other  paj-t.y.^"  If  the  driver  of  each  of  the  colliding  vehicles  is 
guilty  of  negligence  contributing  to  the  injury,  neither  can  re- 
cover. ^^  What  is  a  proper  degree  of  care  may  vary  according  to 
the  circumstances  of  particular  cases.  Under  some  conditions,  a 
speed  which  would  not  be  considered  excessive  or  even  moderate 
under  other  circumstances,  would  be  deemed  recHess.  If  the  street 
intersection  is  one  which  is  much  frequented  by  vehicles  and  pedes- 
trians, a  much  greater  degree  of  vigilance  would  be  required  than 
at  one  over  whicli  there  was  little  traffic.^^  The  degree  of  care 
which  the  driver  must  exercise  is  one  which  a  reasonably  prudent 
man  would  exercise  under  the  same  circumstances.  A  driver  of  ai 
motor  vehicle  is  bound  to  know  that  at  street  intersections  other 
vehicles  may  approach  to  cross  or  to  turn  into  the  street  along  which 
he  is  traveling.  He  should,  therefore,  operate  his  car  with  that 
degree  of  care  which  is  consistent  with  the  existing  conditions,  the 

49.  Galifornia. — Bidwell  v.  Los  An-  Atl.  184;  Paulsen  v.  Klinge,  104  Atl. 

gelcs,  etc.,  R.  Co.,  169  Cal.  780,  148  95. 

Pac.  197.  'New    York. — Towner    v.    Brooklyn 

Indiana. — Elgin  Dairy  Co.  v.  Shep-  Heights  E.   Co.,  44  N.  Y.  App.  Div. 

pard   (Ind.  App.),  103  N.  E.  433;  638,  60  N.  Y.  Suppl:  289;  Van  Ingen 

Louisiana. — ^^Shlelds     v.     Pairchild,  v.    Jewish    Hospital,    183    App.    Div. 

130  La.  648,  58  So.  497.  10,  169  N.  Y.  Suppl.  413. 

Minn^gota. — Carson  v.  Turrish,  168  Pennsylvanda. — ^Brown      v.      Cham- 

N.  W.  349.  bers,  65  Pa.  Super.  Ct.  373. 

Missouri.—  Warrington      v.      Byrd  And   see   sections   360-362. 

(Mo.  App.),  181  S.  W.  1079.  50.  Bayles    v.    Plumb,    141    N.    Y. 

New   Hampshire. — Gilbert   v.    Bur-  App.  Div.  786,  126  N.  Y.  Suppl.  425. 

que,  73  N.  H.  521,  57  Atl.  927.  51.  Bernardo  v.  Legaspi,  29  Philip- 

New  Jersey. — Erwin  v.  Traud,  100  pine  Eep.  13.      ' 

52.  Section  279". 
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rate  of  speed  and  his  control  over  the  car  varying  according  to  the 
traffic  at  the  particular  place.  He  should  keep  a  careful  watch 
ahead  so  as  to  avoid  injury  to  persons  approaching  in  vehicles  on 
the  intersecting  street. ^^  The  weather  conditions,  such  as  a  blind- 
ing snow  storm  or  a  heavy  rain,  may  affect  the  degree  of  care  to  be 
exercised.®*  Where  there  is  an  obstruction  to  an  automobiliat'a 
view  of  a  street  crossing,  he  must  exercise  a  degree  of  care  such 
as  a  reasonably  prudent  man^ would  exercise  under  the  same  circum- 
stances, to  avoid  injury  to  pedestrians  or  other  vehicles  at  the) 
crossing. ®®  The  question  of  which  of  the  parties  was  guilty  of 
negligence,  if  either,  is  generally  for  the  jury.^® 

Sec.  392.  Approaching  intersecting  streets — crowded  thor- 
oughfares. 

It  is  a  fundamental  rule  in  the  law  of  negligence  that  the  degree 
of  care  to  be  exercised'  is  proportionate  to  the'^dange]'.  Thus  the 
operator  of  a  motor  vehicle  when  approaching  an  intersecting  street 
where  ti*affic  is  crowded  must  exercise  a  greater  degree  of  alertness 
and  care  tham  when  approaching  a  street  in  the  more  open  or 
suTjurbani  sections  of  a  city.®'  Indeed,  where  one  of  the  intersect- 
ing streets  is  a  main  artery  of  traffic,  the  vehicle  approaching 

53.  Alabama. — Ray  v.  Brannan,  196  Not  absolute  control. — A  reason- 
Ala.  113,  73  So.  0.6.  able,  not  an  absolute,  control  of  the 

Iowa. — Fisher  v.  Ellston,  174  Iowa,  automobile  is  required  of  the  driver. 

364,  156  N.  W.  432.  Baldwin's  Adm'r  v.  Haggard,  162  Ky. 

Massachusetts. —  Newton      v.      Mc-  424,  172  S.  W.  674. 

Sweeney,   225   Mass.   402,    114  N.   E.  54.  See  section  278. 

667.                                                         '  55.  Deputy  v.  Kimmell,  73  W.  Va. 


i.— Ulmer  v.  Pistole.  115  595,  80  S.  E.  919. 

Miss.  485,  76  So.  522.  56.  Rabinowitz    v.    Hawthorne,    89 

Missouri. — Rowe  v.  Hammond,  172  N.  J.  L.  308,  98  Atl.  315. 

Mo.  App.   203,   157  S.  W.   880;   Mit-  67.  Cecchi    v.     Lindsay,     1     Boyce 

chell  V.  Brown  (Mo.  App.),  190  S.  W.  (Del.)     185,    75    Atl.    378,    reversed 

354.  Lindsay    v.    Cecchi,    3    Boyce    (Del  )■ 

Permsylvania.-^'McClving    v.    Penn-  133,  80  Atl.  523;  Grier  v.  Samuel,  4 

sylvania  Taximeter  Cab  Co.,  252  Pa.  Boyce   (Del.)    106,  86  Atl.  209. 
St.   478,   97   Atl.   694;    Bew   v.   John 
Daley,  Inc.,  103  Atl.  833. 
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fix>m  a  street  of  minor  importance  should  wait  and  give  way  to 
the  traffic  along  the  more  crowded  thoroughfare.^*  The  rule  of 
the  equal  rights  of  travelers  at  street  intersections  gives  way  in 
some  cases  to  the  imperative  need  not  to  interfere  with  the  traffic 
aJong  the  congested  way.  But  it  has  been  held  that,  in  the  ab- 
sence of  positive  regulation  on  the  subject,  it  is  not  proper  to 
show  a  custom  giving  priority  to  travelers  on  certain  streets  as 
gainst  those  on  cross  streets.^'  Where  by  ordiaance,  .it  is  made 
unlawful  for  the  driver  of  an  automobile  to  pass  over  a  crossing 
at  a  greater  speed  than  four  miles  an  hour,  a  bicyclist  or  person  in 
another  vehicle  is  entitled  to  the  protection  afforded  thereby."" 

Sec.  393.  Approaching  intersecting   streets  —  priority   of 
first  arrival. 

When  two  vehicles  are  approaching  a  street  intersection  on  dif- 
ferent streets,  neither  is  justified,  as  a  general  rule,  in  assuming 
that  the  other  will  slacken  his  speed  so  as  to  give  him  priority  at 
the  crossing.®^  When  one  sees  that  there  is  apparent  danger  of  a 
collision,  due  care  would  seem  to  require  that  he  decrease  hia 
speed ;  or,  if  both  discover  the  danger  at  the  same  time,  each  should 
take  steps  tcr  avoid  the  impending  collision."^  ,  But,  where  a  ve- 
hicle reaches  a  crossing  distinctly  ahead  of  one  approaching  on  an 
intersecting  street,  the  one  first  airiving  is  generally  regarded  aa 
having  the  right  of  way.*^  If  the  later  arrival  proceeds  neglectful 
of  the  other's  rights  and  a  collision  ensues,  the  injury  resulting 

58.  Monrufel  v.  B.  C.  Electric  Co.,  MeEaehern,  109  Miss.  380,  69  So. 
9  D.  L.  R.   (Canada.)    569.  185. 

59.  Carson  v.  Turrish  (Minn.),  168  63.  Rump  v.  Keebles,  175  111.  App. 
N.  W.  349.  619;  Mayer  v.  Mellette   (Ind.  App.), 

60.  Ludwlgs  V.  Dumas,  72  Wash.  114  N.  E.  341;  Rabinowitz  v.  Haw- 
68,   139  Pac.  903.  thorne,  89  N.  J.  L.  308,  98  Atl.  315; 

61.  Brown  v.  Chambers,  65  Pa.  Su-  McCIung  v.  Pennsylvania  Taximeter 
per.  Ct.  373.     And  see  section  i260.  Cab  Co.,  353  Pa.  St.  478,  97  Atl.  694; 

62.  See  Elgin  Dairy  Co.  v.  Shep-  Brown  v.  Chambers,  65  Pa.  Super, 
pard  (Ind.  App.),  103  N.  E.  433:  Ct.  373;  Yuill  v.  Berryman,  94  Wash. 
Paseagoula   St.   Ry.  &  Power  Co    v.  453,  163  Pac.  513;  W.  F.  Jahn  &  Co. 

r.   Paynter    (Wash.),   170   Pac.    133. 


476  The /Law  of  Aui'Dmobiles. 

may  properly  be  attributed  to  the  negligence  of  such  later  arrival.**' 
It  isithe  latter's  duty  to  slacken!  his  speed  or  stop  his  car  so  that 
a  collision  will  not  ensue."^  Thus,  if  a  wagon  reaches  a  street 
crossing  ahead  of  an  automobile,  it  has  the  primary  right  to  pro- 
ceed across  the  street ;  and  this  is  so  although  the  driver  of  the 
wagon  saw  the  automobile  approaching,  provided  it  was  not  so 
near  that  a  collision  would  naturally  be  expected  to  follow.  The 
driver  of  the  wagon  is  under  no  duty  to  anticipate  the  negligence 
of  the;  persons  in  the  motor  vehicle.*''  The  rule  granting  priority, 
to  the  firgt  arrival  is  not  in  hostility  to  the  principle  of  the  equality 
of  right  in  the  streets..  The  principle  of '.  equality  suggests  the 
right  of  the  first  one  at  a  crossing  to  use  it.  The  right  is  not  an 
absolute  one  exercisable  arbitrarily  or  irrespective  of  the  existence 
of  other  conditions,  or  without  regard  to  the  rights  and  safety  of 
others.  The  principle  is  little,  if  anything,  more  than  a  conven- 
ient and  usually  fair  rule  for  the  guidance  of  travelers,  and  in  no 
sense  is  it  a  fixed  test  of  negligence.  It  must  be  exercised  with' 
decent  respect  to  the  rights  of  others  and  with  due  regard  to  the 
character  of  the  travel  and  other  conditions  preseat.*^  The  relative 
rights  of  travelers  at  street  intersections  may  be  modified  by  statu^ 
tOTy  or  municipal  regulation.*^ 

Sec.  394.  Approaching  intersecting  streets — priority  given 
by  statute  or  ordinance. 

While  under  the  common  law  rule  travelers  at  intersecting  streets 
have  equal  rights,  with  a  priority  given  to  one  -who  reaches  the> 
intersection  distinctly  in  advance  of  another,  the  rule  may  bei 
changed  by  statute  or  municipal  ordinance.  A  regulation  may 
properly  be  enacted  giving  to  travelers  along  one  street  the  priority 

64.  Rump  V.  Keebles,  175  111.  App.  65.  Yuill   v.    Berryman,    94   Wash. 
619;  Rabinowitz  v.  Hawthorne,  89  N.  +.'>8,  162  Pac.  513. 
J;  L.  3'08,  98  Atl.   31.5;   McCluiig   >.  66.  Brown    v.    Chambers,    65    Pa- 
Pennsylvania  Taximeter  Cab  Co.,  252  Super.  Ct.  373. 

Pa.    St.    478,    97    Atl.    694;    Yuill   v.  67.  Carson  v.' Turrish  (Minn.),  IBS 

Berryman,    94   Wash'.    458,    163    Pac.  N.  W.  349. 

513.  68.  Section  394. 
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over  those  approaching  along  a  cross  street^  the  intention  being  tC| 
relieve  the  crowded  condition  of  traffic  along  the  street  to  which 
priority  is  given."'  And,  even  swhere  an  advantage  may  not  be 
grounded  on  the  traffic  conditions,  modern  regula'tions  frequently 
require  the  traveler  to  give  way  to  one  approaching  an  intersecting 
street  on  the  right  side.™  One  of  the  difficulties  involved  under 
such  a  regulation  is  determining  when  one  approaching  from  the 
right  is  close  enough  so  that  he  can  be  said  to  be  "  approaching  the 
intersection." '^  Such  a  regulation  imposes  on,  the  less  favored 
traveler  an  affirmative  duty  to  keep  out  of  the  other's  way,  and 
requires  him  to  slow,  to  stop,  and  if  need  be  to  reverse,  if  other- 
wise the  vehicles  are  likely  to  come  into  contact.''^  An  ordinance 
giving  a  prior  right  to  travelers  on  certain  streets  is  not  abrogated 
by  a  statute  reigulatang  the  operation  of  motor  vehicles,  where  the 
statute  does  not  cover  the  subject  of  priorities  at  intersectiTig 
streets.'^  The  violation  of  traffic  regulations  of  this  character  is 
to  be  considered  on  the  question  of  the  negligence  of  the  parties,'* 
and,  like  other  violations  of  the  law  of  the  road,  may  create  a  pre- 
sumption of  negligence  against  the  guilty  traveler.''^  It  still  re- 
mains, however,  the  province  of  the  court  and  jury  to  determine 
whether  the  respective  parties  have  exercised  the  degree  of  care 
imposed  on  them ;  and  the  fact  that  one  party  is  entitled  to  priority 
does  not  relieve  him  from  the  duty  of  exercising  reasonable  care 
to  avoid  injury  to  other  travelers.™     One  entitled  to  priority  un- 

69.  Ray  v.  Brannan,  196  Ala.  113,  Seed  Co.    (Cal.),  178  Pac.  713. 

73  So.  16;  Bruce  v.  Ej'an,  138  Minn.  72.  Brillinger  v.  Ozias,   186  N,   Y. 

264,  164  N.  w.  982.  App.  Div,  231. 

70.'  Mathes    v.    Aggeler    &    Musser  73.  Brude  v.  Kyan,  138  Minn.  364, 

Seed  Co.    (Cal.),  178  Pac.  713;   Car-  1R4   N.   W.   983;    Freeman   v.   Green 

son  V.  a\irrish    (Minn:),  168   N.   W.  (Mo.    App.),    186   S.   W.    1166.      See 

349;  Erwin  v.  Traud   (JST.  J.  L  ) ,  100  also  Seager  v.  Foster   (Iowa),  169  N. 

Ail.  184;  Paulsen  v.  Klinge   (N.  J.),  W.  681. 

104  Atl    95;   Brillinger  v.  Ozias,  186  74.  Covel  v.  Price  (Cal.  App.),  179 

N.  y.  App.  Div.  221;  Dickler  v.  Pull-  Pae.  540;   Bruce  v.  Ryan^  138  Minn! 

man  Taxi  Service  Co..  66  Pitts.  Leg.  264,  164  N.  W.  982. 

Jour.    (Pa.)    93.                                     '  75.  Section '367. 

71.  Mathes    v.    Aggeler    &    Musser  78.  Ba^  v.  Brannan,  196  Ala.  113, 
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der  the  law  is  nevertheless  required  to  keep  a  lookout  for  cars  ap- 
proaching from  his  left ;  and,  if  he  fails  in  this  respect,  he  may  be 
charged  with  negligence."  But,  until  he  discovers  to  the  contrary^ 
he  is  entitled  to  assume  that  he  will  be  accorded  the  right  of  way.™ 
One  entitled  to  priority  along  a  certain  street  is  not  necessarily 
allowed  to  carry  such  privilege  with  him  when  he  is  turning  from 
such  street  into  a  cross  street.'''  When  making  the  turn,  he  must 
exercise  caution  to  avoid  a  collision  with  vehicles  passing  along 
the  cross  street,  and  reasonable  care  may  require  that  he  yield  or 
delay  his  turn  if  another  vehicle  is  then  passing.^" 

Sec.  395.  Vehicle  standing  in  street. 

For  a  reasonable  period,  the  owner  of  an  automobile  may  permit 
the  same  to  remain  motionless  in  the  street,  when  it  will  not  un- 
duly impede  travel  along  the  street,  and  when  such  practice  is  not 
forbidden  by  statute  or  municipal ,  ordinance. ^,^  When,  therefore, 
a  motor  car  or  other  vehicle  is  lawfully  standing  on  the  side  of 
the  street  with  sufficient  room  for  other  vehicles  to  pass  without 
a  collision,  it  may  be  negligent  for  another  vehicle  to  run  into  it.*^ 
Thus,  when  an  automobile  which  was  standing  in  a  proper  place 
along  a  highway  was  struck  and  damaged  by  a  ladder  which  pro- 
jected from  a  wagon,  the  owner  of  the  automobile  was  permitted 
to  recover  for  his  damages.*'     It  may  be  that  in  some  cases  the 

72  So.  16;  Erwin  V.  Traud  (N.  J.  I>.),  N.   W.    259;    W.    F.   Jahn   &    Co.    v- 

100  Atl.  184;  Paulsen  v.  Klinge   (N.  Paynter     (Wash.),     170     Pac.     132; 

J.),  104  Atl.  95.  Clark  v.  Totheringham   (Wash.),  170 

77.  Ulmer    v.    Pistole,    115    Mass.  Pac.  323. 

485,  76  So.  522;  Erwin  v.  Traud  (N.  81.  See  section  340,  et  seq. 

J.  L.),  100  Atl.  184.     But  see  Ober-  82.  Collins   v.    Marsh    (Cal.),    16& 

holzer   y.   Hubbell    (Cal.   App.),   171  Pac.   389;   Odom  v.  Schmidt,  5S  La. 

Pac.  436.  Ann.   219,   28   So.   350;    Albertson  v. 

78.  Freeman  v.  Green   (Mo.  App.),  Ansbacher,   102   Misc.    (N.   Y.)    527, 
186  S.  W.  1166.  169  N.  Y.  Suppl.  18« ;  Smoak  v.  Mar- 

79.  Clark          v.          Totheringham  tin   (S.  Car.),  94  S.  B.  869. 
(Wash.),  170  Pac.  323.-  83.  Denny   v.    Strauss   &   Co.,   109 

80.  Buzich  V.  Todman  t-Iowa),  162  N.  Y.  Suppl.  86. 
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doctrine  of  res  ipsa  loquitor  would  apply  when  a  standing  vehicle 
is  struck  by  a  moving  one,  so  as  to  place  on  the  driver  of  the  mov- 
ing vehicle  the  burden  of  explaining  the  cause  of  the  accident;** 
but  the  doctrine  is  not  applicable  when  it  is  shown  by  the  plaintiff 
that  his  automobile  was  injured  on  account  of  a  collision  between, 
a  street  car  and  a  truck  whereby  the  truck  was  thrown  against  his 
car.*^  Even  if  the  doctrine  were  applicable  in  such  a  case,  it  would 
not  operate  to  shift  the  burden  of  proof  upon  the  truck  owner  tcf 
show  that  the  proximate  cause  of  the  accident  was  negligence  in 
the  operation  of  the  railway,  as  the  truck  owner  was  bound  only, 
to  overcome  any  presumption  of  negligence  on  his  part  which,  in 
the  absence  of  explanation,  might  be  inferred  from  the  happeningi 
of  the  accident.**  But,  when  negligence  is  shown  on  the  part  o£ 
the  drivers  of  two  machines  approaching  an  intersecting  street,i 
thereby  causing  one  to  swerve  and  strike  an  automobile  standing 
by  the  curb,  the  drivers  may  be  concurrent  tort-feagors  and  may! 
be  sued  jointly  or  severally.*^  The  law  of  the  road  requiring  ve- 
hicles to  keep  on  the  right  side  of  the  highway  has  no  application 
in  an  action  for  injuries  arising  from  a  motor  vehicle  running  into 
carriage  or  other  conveyance  standing  by  the  side  of  the  highway.** 
A  person  leaving  an  automobile  unattended  in  the  street  must 
exercise  reasonable  care  to  avoid  injury  to  other  persons;*'  and 
whether  he  has  fulfilled  his  duty  of  care,  is  generally  a  question 
for  the  jury.'"  The  absence  of  lights  on  a  motor  vehicle  after  dark, 
may  be  sufficient  to  charge  its  operator  with  negligence,'^  though 
the  leaving  of  an  unlighted  car  without  indication  of  danger  in  a 

84.  Bauhofer  v.  Crawford,  16  Cal.  88.  Smoak  v.  Martin  (S.  Car.),  94 
App.   679,   117   Pac.   931.  S.  E.  869. 

85.  O'Donohoe  v.  Duparquet,  Huot  89.  American  Express  Co.  v.  Terry, 
&    Moneuse    Co.,    67    Misc.     (N.    Y.)  126  Md.  254,  94  Atl.  1026. 

435,  123  N.  Y.  Suppl.  193.  90.  American  Express  Co.  v.  Terry, 

86.  O'Donohoe  v.  Duparquet,  Huot  126  Md.  254,.  94  Atl.  1026.  See  also 
&  Moneuse  Co.,  67  Misc.  (N.  Y.)  435,  Harris  v.  Burns,  133  N.  Y.  Suppl. 
123  N.  Y.  Suppl.  193.  418. 

87.  Foley  v.  Lord  (Mass.),  122  N.  91.  Jaquith  v.  Worden,  73  Wasli. 
E.  393.  349,  132  Pac.  33,  48  L.  E.  A.   (N..S.> 

827.     And   see   sections   344-348. 
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public  highway,  is  not  negligence  as  a  matter  of  law.'^  The  driver 
should  fix  the  brakes  or  otherwise  adjust  its  mechanism  so  that 
it  will  not  automatically  start. 

Sec.  396.  Proximate  cause. 

Assuming  the  negligence  of  an  automobile  driver,  it  is  a  gen- 
eral rule  in  the  law  of  negligence  that  one  is  liable  only  for  those 
injuries  which  pi-oximately  result  from  an  act  of  negligence.**  There 
must  be  a  casual  connection  between  the  act  of  negligence  and  the 
r^ulting  injury.**  But  his  liability  extends  to  all  injuries  which 
are  the  proximate  result  of  the  negligence  in  question.*^  When  a 
niotor  vehicle  is  not  licensed  and  Registered'  according  to  the  stat- 
ute on  the  subject,  the  violation  of  the  law  does  not  generally 
make  the  automobile  a  trespasser,  and'  its  owner  is  not  liable  as 
such,  though  a  dieffrent  rule  prevails  in  Massachusetts.**  The 
failure  to  observe  the  law  is  not  a  proximate  cause  of  an  injury 
occasioned  by  the  machine.  But,  when  one  negligently  manages 
a  motor  vehicle  so  as  to  cause  another  conveyance  to  collide  with  a 
third  vehicle,  the  injury  to  the  second  or  third  vehicle  may  be 
held  to  be  the  proximate  result  of  the  negligence.*''  Thus,  where 
the  driver  of  an  automobile  negligently  comes  into  a  street  at  a 
high  rate  of  speed  or  unlawfully  cuts  the  corner,  so  that  another 
automobile  in  veering  away  to  avoid  an  accident,  collides  with  a' 
plaintiff's  car,  the  driver  of  the  first  mentioned  auto  may  be  liable 
for  the  damages  to  the  plaintiff's  car.*^  In  such  a  case^  whether 
the  injury  is  the  proximate  result  of  the  act  of  neglect,  may  be  A 
question  for  the  jury.**    And  when  automobiles  collide  with  such' 

92.  Nesbit  v.  Crosl^y,  74  Conn.  554,  96.  Sections  12S-137. 

51  Atl.  550.  97.  Page   v.    Brink's   Chicago   City 

93.  Hartje  v.  Moxley,  235  111.  164,  Express  Co.,  192  111.  App.  389;  Jack- 
85  N.  E.  216.  son  v.  Burns,  203  111.  App.  196. 

94.  Morrison  v.  Clark,  196  Ala. ,  98.  Jackson  v.  Burns,  203  111.  App. 
670,  72  So.  305;  Ackerman  v.  Fifth  196;  Hellan  v.  Supply  Laundry  Co., 
Ave.   Coach   Co.,   175   A,pp.  Div.   508,  94  Wash.  683,  163  Pac.  9. 

162  N.  Y.  Suppl,  49.  99.  Hellan  v.  Supply  Laundry  Co.. 

95.  Haynes'  v.     Sosa     (Tex.     Civ..      94  Wash.  683,  163  Pac.  9. 
App.),  198  S.  W.  976. 
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force  as  to  force  one  of  them  against  a  pedestrian,  tlie  negligent 
driver  may  be  liable  for  the  injuries,  although  it  was  not  his  car 
which  struck  the  pedestrian.^  So,  too,  when  one  machine  strikes 
&  wagon  and  throws  out  an  occupant  thereof,  and  another  machine 
following  close  behind  strikes  the  occupant,  an  action  may  be  main- 
tained against  the  drivers  of  both  machiiies.^ 

Sec.  397.  Joint  liability  of  both  drivers  to  passenger. 

Where,  by  reason  of  the  concurrent  negligence  of  both  drivers 
of  two  colliding  vehicles,  a  passenger  in  one  is  injured,  he  has  hia 
remedy  against  both  drivers,^  The  cause  of  action  is  a  joint  tort, 
for  which  both  drivers  are  jointly  and  severally  liable.*  Two  de- 
fendants, under  such  circumstances,  may  be  joined  as  defendants, 
Although  there  is  no  common  duty,  common  design,  or  concert  of 
action  between  them."  It  is  not  material  that  one  of  the  defend- 
ants is  a  taxieab  company,  and  hence  as  a  common  carrier  of 
T^assengers  is  charged  with  the  highest  degree  of  care  to  avoid  in- 

1.  Meech  \.  Scwall  (Mass.),  122  X.  of  action,  so  distinct  and  independent 
E.  446.  that  the  two  defendants  could  not  be 

2.  Daggy  v.  Miller  (Iowa),  162  X.  joined  in  a  single  action,  would  be 
W.  854.  to    ignore    pliysical    law    as    well    as 

3.  As  to  injuries  to  guests,  see  common  law."  Kilkenny  v.  Bockiu.'!, 
Chapter   XXIV.     As  to  liability  for  187  Fed.   3'82. 

injuries   to    a   passenger    carried    for  Amendment  of  complaint. — When  a 

hire,  see  sections  169-170.  complaint    alleges    that    two    defend- 

4.  Kilkenny  v.  Bockius,  187  Fed.  ants  owned  and  negligently  operated 
382;  Carter  v.  Brown  (Ark.),  206  botli  automobiles,  whereby  they  came, 
S.  W.  71.  "  It  is  difficult  to  imagine  into  collision  to  the  damage-  of  the 
a  more  typical  case  of  a  joint  tort  plaintiff,  and  the  facts  are  that  the 
than  the  case  of  two  drivers,  who  by  defendants  severally  owned  and  sev- 
their  simultaneous  negligence  come  erally  operated  the  automobiles,  the 
into  collision,  with  a  force  that  is  declaration  should  be  amended  to 
the  resultant  of  the  momentum  of  state  the  case  the  plaintiff  intends  to 
each  or  both,  and  which  resultant  is  present  to  the  jury.  Kilkenny  v. 
so  transmitted  to  .a   passenger  as  to  Bockius,  187  Fed.  382. 

throw  him  out  of  one  of  the  vehicles,  5.  Mitchell  v.   Brown    (Mo.   App.), 

to  his  injury.  For  a  court  to  analyze  190  S.  W.  354;  Carlton  v.  Boudar, 
an  event  of  this  kind  into  two  causes       118  Va.   521,   88   S.  E.   174. 
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jury  to  its  passenger.^;  The  negligence, of  one  of  the  drivers  is  no 
excuse  fqr  the  negligence  of  the  other;  each  defendant  is  bound 
to  answer  for  the  results  of  his  own  negligence.''  ,  Thus,  the  fact 
that  the  vehicle  in  which  the  plaintiff  was  riding  did  not  have  the 
lights  required  by  statute,  does  not  excuse  the  negligence,  of  the 
driver  of  the  automobile  colliding  therewith.^  When  each  defend- 
ant attempts  to  show  that  the  other  is  solely  blamable  for  the  ac- 
cident, the  jury  may  find  a  verdict  against  both ;  or,  in  case  of  con- 
flicting evidence,  may  believe  the  evidence  produced  by  one  of  the 
defendants  and  exonerate  him  while  holding  the  other.' 

Sec.  398.  Contributory  negligence  —  generally. 

As  a  general  rule  a  traveler  injured  by  a  collision  on,  the  high^' 
way  must  be  free  from  contributory  negligence,  and  where  a  suit 
is  brought,  the  plaintiff  must  prove,  not  only  want  of  care  on  the 
part  of  the  defendant,  but  also  reasonable  care  on  his  part.-'"  Modi- 
fications of  the  general  rule  have  been  made  by  statute  in  some 
jurisdictions.     Thus  in  a  few  States,  the  doctrine  of  "  compara- 

6.  Carlton  v.  Boudar,  118  Va.  521,  Company  v.  Sin,  111  S.  W.  356,  3a 
88  S.,E.  174.     And  see  section  283.  Ky.  Law  Eep.  792.    Nor  is  the  degree, 

7.  Hackworth  v.  Ashby,  165  Ky.  to  which  defendants'  negligence  con- 
796.  178  S.  W.  1074,  wherein  it  was  tributed  in  causing  the  injury  neees- 
said:  "The  issue  in  this  case  was  sary  to  be  determined."  .  See  also  Mit- 
whether  the  defendants,  through  the  chell  v.  Brown  (Mo.  App.),  190  S.  W. 
driver  of  their  car,  were  negligent,  354;  Carlton  v.  Boudar,  118  Va.  531, 
and  whether  such  negligence,  if  any,  88  S.  B.  174. 

caused   or   contributed   to   the   plain-  8.  Oarlton  v.  Boudar,  118  Va.  531, 

tiff's    injuries.      These    things    being  88  S.  fc.  174. 

found  to  be  true,   negligence  on   the  9.  Mitchell  v.   Brown    (Mo.  App.),, 

part  of  Carrithers  in  driving  the  car  190  S.  W.  354. 

in  which  plaintiff  was  riding  would  10.  Yahnke  v.  Lange  (Wis),  170 
not  excuse  the  negligence  of  defend-  N.  W.  723;  Dirks  v.  Tonne  (Iowa), 
ants,  for  even  if  Carrithers  was  neg-  167  N.  W.  103;  Sylvester  v.  Gray 
ligent,  and  his  negligence  concurred  (Me.),  105  Atl.  815;  Albertson  v. 
with  negligence  upon  the  part  of  tlie  Ansbacher,  103  Misc.  (N.  •y.)  527^ 
defendants  in  causing  plaintiff's  in-  169  N.  Y.  Suppl.  188.  And  see  see- 
juries,  she  may  recover  from  the  de-  tion  351. 
fendant  therefor.     Paducah   Traction 
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tive  "  negligence  is  in  force.  And,  within  recent  years  statutes  in 
some  jurisdictions  halve  removed  the  burden  from  the  plaintiff  of 
showing  absence  of  contributory  negligence,  and  placed  on  the  de^ 
fendant  tbie  affirmative  burden  of  establishing  such  defense. 
Whether  the  driver  of  a  vehicle  or  a  passenger  therein  has  been 
guilty  of  contributory  negligence  which  was  the  proximate  cause 
of  an  accidenj,  is  generally  a  question  for  the  jury.  In  another 
place  in  this  work  is  discussed  the  questions  relative  to  the  imputa- 
tion of  the  negligence  of  the  driver  of  a  vehicle  to  a  passenger 
therein.-^^  ~ 

• 

Sec.  399.  Contributory  negligence  —  proximate  result  of 
contributory  negligence. 

One  of  the  fundamental  propositions  of  the  law  of  negligence 
is  that  the  contributory  negligence  of  an  injured  person,  to  bar  ai 
recovery,  must  be  the  "proximate  cause  of  the  injury  sustained. 
Negligence  on  the  plaintiff's  part  which  does  not.  contribute  to  the 
injury  will  not  prevent  his  recovery.^^  Thus,  negligence  in  the 
management  of  his  vehicle  after  a  collision  caused  by  the  defend- 
ant's negligence,  will  not  relieve  the  defendant  from  liability,  un- 
less the  plaintiff's  conduct  actually  contributed  to  the  result.^'  And 
the  failure  of  plaintiff's  vehicle  to  have  the  statutory  lights  fastened 
thereto,  will  not  forbid  a  recovery,  unless  the  absence  of  lights  is 
one  of  the  proximate  causes  of  the  collision.^*     So,  the  fact  that 

11.  Sections  679-687.  Washington. —  DeLys     v.      Powell- 

12.  California. — House    v.    Fry,    30       Sanders   Co.,  90  Wash.   31,   155.  Pao. 
Cal.   App.   157,  157  Pac.  500.  407. 

Illinois. — Graham  v.  Hagmann,  370  Wisconsin. — Mahar  v.  Lochen,   166 

111.    a5i3,    110   N.   E.    337;    Moyer   v.  Wis.  153,  164  N.  W.  847. 

Shaw  Livery  Co.,  305  111.  App.  273.  England. — Chaplin     v.     Hawes,     3 

Iowa.— Gla.Tk     v.      Weathers,     178  Car.  &  P.  565;  Wayde  v.  Lady  Carr, 

Iowa,  97,  159  N.  W.  585.  2  DoWl.  &  R.   255;    Clay  v.   Wood,   5 

Maine. — Kennard  v.  Burton,  25  Me.  Esp.  44. 

39  13.  Belk  V.  People,  125  111,  584,  17 

Massachusetts. — Parker   v.   Adams,  N.  E.  744. 

12  Mete.    (Mass.)    415.  14-  Section  347, 

Petmsylvania. — Hardie    v.    Barrett, 
357  Pa.  42,  101  Atl.  75. 
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a  motor  truck  was  not  kept  reasonably  close  to  the  right-Iiand  curb, 
as  required  by  ordinance,  will  not  bar  an  action  for  injuries  there- 
to, where  the  colliding  automobile  had  ample  space  to  pass.^^  And 
the  fact  that  the  plaintiff's  machine  was  not  duly  registered  and 
licensed  according  to  the  statutory  requirements,  does  not  generally 
bar  the  plaintift'^s  remedy.'^  Likewise,  the  failure  of  the  chauffeur 
to  have  a  license  as  required  by  law,  is  not  ordinarily  the  proximate , 
cause  of  a  collision  with  another  vehicle,  and  will  not  preclude  a 
recoven-  for  his  injuries.^' 

Sec.  400.  Contributory  negligence  —  unskillful  driving. 

Unskillful  or  reckless  driving  on  the  part  of  one  injured  by  a 
collision  between  two  vehicles  will  generally  be  a  bar  to  a  recovery 
for  his  injuries,  if  his  conduct  actually  contributed  to  the  injury. 
Where  the  plaintiff  was  unable  to  stop  his  motor  vehicle  in  time 
to  avoid  a  collision  with  a  wagon  across  the  road,  and  one  of  the 
causes  of  the  accident  was  the  unexpected  failure  of  the  transmis- 
sion gears  to  work,  and  they  had  never  before  failed,  it  was  held 
that  the  driver  of  the  motor  vehicle  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law.'*    When  one  automobile  negligently 

15.  House  \\  Fry.  30  Cal.  App.  157,  perienced  chauffeur  and  machinist, 
157  Pac.  500.  and    thoroughly    familiar    with    this 

16.  Dixon  v^,  Boeving  (Mo.  App.),  ear  by  reason  of  having  operated Jt 
208  S.  W.  379.     And  see  section  125.  for  three  seasons,  and  knew  that  he 

17.  Moyer  v.  Shaw  Livery  Co.,  205  could  stop  it  within  100  feet,  travel- 
TU.  App.  373.    And  see  section  326.  ing  at  the  speed  of  twenty  miles  per 

18.  Manion  v.  Loomis  Sanatorium,  hour,  and  hence  in  less  then  that  dis- 
163  N.  Y.  App.  Div.  431,  147  N.  Y.  tance  traveling  from  twelve  to  fifteen 
Suppl.  761,  wherein  it  was  said:  "  It  miles  per  hour,  and  that  the  teamster 
cannot  be  said  that,  as  matter  of  was  crossing  the  road  diagonally  from 
law,  the  plaintiff  was  guilty  of  con-  the  lane  headed  towards  the  barn 
tributory  negligence,  barring  reeov-  upon  the  opposite  side  of  the  high- 
ery  in  view  of  the  absence  of  evidence  way,  and  traveling  at  a  pace  which 
that  the  transmission  had  ever  be-  the  uncontradicted  testimony  shows 
fore  caught,  or  that  any  difficulty  would,  had  he  continued  it,  have 
whatever  had  ever  before  been  ex-  taken  him  sufficiently  far  to  have  al- 
perienced  in  reversing  the  motion  of  lowed  the  plaintiff  by  continuing 
the  car ;  that  the  plaintiff  was  an  ex-  ulong  the  right  hand  side  of  the  high- 
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attempted  to  pass  another  motor  vehicle  and  as  a  result  thereof,  the 
latter  was  crowded  off  the  bank,  it  was  held  to  be  a  question  for  the 
jury  whether  the  driver  was  guilty  of  contributory  negligence  in 
his  control  and  management  of  his  car.^' 

Sec.  401.  Contributory  negligence  —  alertness. 

Reasonable  care  requires  that  one  driving  along  a  public  high- 
way should  exercise  the  degi-ee  of  alertness  exercised  by  an  ordi- 
narily prudent  man  to  avoid  collisions  with  other  conveyances.  The 
driver  of  a  vehicle  cannot  be  said  to  bo  in  the  exercise  of  due  care 
if  he  is  asleep  while  proceeding  along  the  public  highway  and, 
if  he  sustains  a  collision  vnth  another  conveyance  while -in  such 
condition,  he  will  not  generally  be  permitted  to  recover;^*'  But 
there  is  no  imperative  duty  resting  upon  pedestrians  or  iipon  travel- 
ers in  a  horse-drawn  vehicle  on  public  highways  to  keep  a  continu- 
ous lookout  for  automobiles,  under  penalty  that,  if  they  fail  to  do 
so  and  are  injured,  contributory  negligence'  will  be  conclusively 
imputed  to  them.^^  The  duty  resting  upon  the  driver  of  an  or- 
dinary horse-drawn  vehicle  to  be  watchful  for  the  approach  of  au- 
tomobiles and  to  prevent  injury  from  them,  is  no  greater  than  the 
duty  resting  upon  the  drivers  of  automobiles  to  be  watchful  for 
travelers  in  other  vehicles  in  order  to  prevent  injurying  them.  The 
rights  ,and  duties  of  each  in  the  premises  are  reciprocal.^^  To  en- 
able an  automobilist  to  recover  for  injuries  received  in  a  collision 
with  another  vehicle,  he  should  have  had  the  machine  under  rea- 
sonable control  and  running  at  such  a  speed  as  would  enable  him 
to  stop  before  striking  an  obstruction.  He  is  held  to  have  seen, 
that  which  with  ordinary  care  he  would  have  seen  in  time  to  avert 

way  to  pass  in  safety  in  the  rear  of  See  also  Savage  v.   Boyce,   55   Mont, 

the  wagon."  470,  164  Pac.  887. 

19.  Granger  v.   Farrant.  179  Midi.  21.  (rraliain    v.   Hagraann,   270   111. 
39,   146   N.   W.    218.  252,   110  N.  E.   337. 

20.  Grogitzki  v.  Detroit  Anjbnlancc  22.  Graham   v.   Hagmann.   270   III. 
Co.,^  186   Mich.    374.    152   N.   W.    923.  232.  110  N.  E.  337,  affirming  189  111. 

App.  631. 
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an  injury.*^  A  traveler  is  not  required  to  be  continuously  on  the 
alert  to  see  if  an  approaching  vehicle,  which  is  upon  the  proper 
side  of  the  road,  will  violate  the  law  of  the  road,  there  being  no 
intervening  obstacle  or  cause  to  lead  a  person  in  the  exercise  of 
reasonable  care  to  anticipate  that  such  a  course  will  be  pursued.^* 
One  approaching  a  raiboad  crossihgis  charged  with  grave  duties 
as  to  stopping  and  looking  for  the  trains,^^  but  the  rules  as  to  rail- 
road crossings  have  no  application  to  the  usual  travel  upon  public 
highways,  as  between  automobiles  and  other  highway  convey- 
ances.^" One  approaching  a  street  intersection  is  not  necessarily 
required  to  stop,  look,  and  listen,  as  is  required  in  many  States 
if  one  is  approaching  a  railroad  crossing.  A  question  for  the 
jury  is  generally  presented.^ 

Sec.  402.  Contributory  negligence  —  wantonness  or  reck- 
lessness of  defendant. 

The  fact  that  the  plaintiff  was  guilty  of  contributory  negligence 
which  was  one  of  the  causes  of  a  coUisipn  with  another  vehicle  on 

23.  Roper  v.  Greenspon  (Mo.  travel  on  fixed  tracks  and  cannot 
App.),-  193  S.  W.  149.  turn  aside,  and  the  danger  to  be  en- 

24.  Tschirley  v.  Lambert,  70  Wash.  countered  in  entering  thereon  is  bo 
72,  126  Pac.  80.  See  also  Trout  Auto  well  known  and  is  a  matter  of  such 
Livery  Co.  v.  People's  Gas  Light-  &  common  knowledge  that,  when  a  trav- 
Coke  Co.,  168  111.  App.  56.  eler  on  a  public  highway  fails  to  use 

25.  See  Chapter  XXI.  the  ordinary  precautions  before  driv. 

26.  Oberholzer  v.  Hubbell  (Cal.  ing  thereon,  the  general  knowledge 
App.),  171  Pac.  436;  Graham  v.  Hag-  and  experience  of  mankind  condemn 
mann,  270  111.  253,  110  N.  E.  337.  such   conduct   as   negligence.     But  a 

Distinction  between  railroad  cross-  pubjic  street  crossing  is  not  ordinar- 
ings  and  street  crossings. — "Railroads  ily  a  dangerous  place,  and  all  persons 
are  engaged  in  the  performance  of  a  entering  thereon  have  a  right  to  as- 
business  of  a  quasi  public  nature,  sume  that  all  others  about  to  use  the 
and  in  carrying  out  the  jmrposes  for  same  will  exercise  due  care  and  cau- 
which  they  are  created  must  neces-  tion  to  prevent  injury  to  them." 
sarily  often,  operate  their  trains  at  Graham  v.  Hagraann,  370  111.  253, 
such  a  high  rate,  of  speed  that  they  110  N.  E.  337. 

cannot  be  brought  to  a  sudden  stop  27.  Oberholzer     v.    Hubbell      (Cal. 

without    endangering    the    lives    anci  App.),  171  Pac.  436;   Warrington  v. 

safety  of  those  riding  therein.     They  Byrd   (Mo.  App.),  181  S.  W.  1079. 
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the  highway,  wi|l  not,  as  a  general  propositron,  bar  a  recovery  for 
his  damages,  if  the  injury  was  principally  caused  by  the  wanton  or 
reckless  operation  of  the  defendant's  vehicle.^*  Thus,  though  one 
is  on  the  wrong  side  of  the  highway,  or  is  otherwise  in  a  position 
where  another  has  a  primary  right  to  pass  and  is  thus  perhaps 
guilty  of  contributory  negligence,  nevertheless  the  driver  of  an- 
•other  vehicle  cannot  run  him  down  with  impunit}.^' 

Sec.  403.  Contributory  negligence  —  violation  of  law  of 
road. 

When  a  collision  is  the  result  of  a  violation  of ,  the  law  of  the 
road,  negligence  is.  prima  facie  charged  against  the  guilty  party ,^" 
and  he  is  generally  not  entitled  to  recover  for  his  injuries.^^  The 
presumption  of  negligence  which  arises  from  a  violation  of  the  law 
■of  the  road,  is  one  which  may  be  rebutted  by  evidence  showing  some 
excuse  for  the  variance  from  the  proper  course.^^  Thus,  the  plain- 
tiff may  rebut  the  inference  of  negligence  by  showing  that  he  was 
■conipelled  to  drive  his  machine  to  the  wrong  side  of  the  highway 

28.  Black  v.  Blacksher,  11  Ala.  of  common  experfence,  and  as  a  result 
App.  545,  66  So.  863;  Grogitski  v.  of  such  negligence  is  brought  into  col- 
Detrpit  Ambulance  Co.,  186  Mich,  lisioa  with  another  vehicle,  he  is  not 
374,  152  N.  W.  933.  entitled   to    recover   from   the   owner 

29.  Brooks  v.  Hart,  14  N.  H.  307.  of    the    other    vehicle    the    damages 

30.  Section  367.  which  he  thereby  sustains.     Eeema  v. 

31.  Buzich  V.  Todman  (Iowa),  163  Chavigny,  139  La.  539,  71  So.  798. 
N.  W.  259;  Giese  V.  Kimball  (Iowa),  '  32.  Hoover  v.  Eeichard,  63  Pa. 
169  N.  W.  639;  Eeems  v.  Chavigny,  Super.  517.  "If  it  was  true  that  the 
139  La.  539,  71  So.  798;  Sylvester  v.  plaintiff  was  so  situated,  as  he 
Gray  (Me.),  105  Atl.  815;  Barton  v.  claims,  that  he  could  not  turn  from 
Faeth,  193  Mo.  App.  402,  186  S.  W.  his  course  in  the  center  of  the  high- 
S2';  Brillinger  v.  Ozias,  186  N.  Y.  way,  because  other  vehicles  near  pre- 
App.  Div.  221;  Russell  v.  Kemp,  95  vented  him  from  so  doing,  negligence 
Misc.  (N.  Y.)  583,  1^9  N.  Y.  Suppl.  is  not  to  be  imputed  to  him  for  his 
865.  failure   to   turn    to    the   right    when 

Disregard     of     rules. — Where     the  meeting  the  vehicle  of  the  defendant." 

driver  of  a  buggy  in  the  streets  of  a  Hayden  v.  McColly,  166  Mo.  App.  675, 

city    disregards    all    the    rules    pre-  150   S.   W.    1132.     And   see   sections 

scribed   for   vehicular   traffic    and    is  270-274. 
grossly  negligent  from  the  standpoint 
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in  order  to  avoid  the- negligence  of  the  defendant.'^  And  the  fact 
that  the  plaintiff  is  violatiiog  the  law  qf  the  road  does  not  authorize 
another  person  to  run  him  down.^*  JSTor  does  it  relieve  one  from 
the  obligation  of  exercising  reasonable  care  for  the.  avoidance  of 
injury  to"  such  traveler.^^  Where  the  driver  of  an  automobilef 
turriied  a  curve  at  a  high  rate  of  speed,  it  was  held  there  could  be 
no  recovery  for  injuries  caused  by  collision  with  another  automo- 
bile, even  though  the  latter  was  on  the  wrong  side  of  the  road,  it; 
appearing  that  such  driver  knew  that  automobiles  were  liable  to 
be  on  such  side  in  order  to  avoid  rough  stone  and  gravel  on  the 
other  side.^^  Where  a  chauffeur  on  a  wet  day  drove  an  auton3p])ile 
at  a  speed  of  twelve  or  thirteen  miles  an  hour  on  a  street  where 
the  view  was  obstructed,  and,  in  order  to  avoid  a  motor  truck 
which  was  about  to  turn  into  the  side  street,  handled  his  car  so 
that  it  skidded  sideways  into  the  truck,  he  is  guilty  of  contribu- 
tory negligence,  though  the  truck  was  not  on.  the  proper  side  of 
the  street  at  the  turning.''  Where  the  primary  cause, of  an  auto- 
mobile collision  was  the  defendant's  violation  of  the  law  of  the 
road  by  rumtiing  on  the  wrong  side  of  the  road  when  approaching^ 
an  intersection  and  cutting  the  corner  at  that  intersection,  he  can- 
not evade  the  consequences  of  his  negligence  by  setting  up  that 
the  plaintiff,  who  was  originally  on  the  propea-  side  of  the  street, 
had  swerved  in  the  emergency  to  the  wrong  side  in  an  attempt  to 
avoid  the  collision.^*  ^  The  circumstance  that  a  team  was  driven 
on  the  left  side  of  the  road  when  it  was  overtaken  by  an  automobile 
driven  at  a  dangerous  i^te  of  speed,  does  not  necessarily  constitute 
contributory  negligence  on  the  part  of  the  driver,  where  the  statute 
does  not  prohibit  the  driving  on  the  left  side  of  the  road  but  only 
requires  the  driver  to  turn  to  the  right  when  anbther  overtakes  him 

33.  Ebei'le   Brewing   Co.  v.   Briseoe  36.  Wlreejer  v.  Wall,  157  Mo.  App. 
Motor  Co.,  194  Mich.  140,  160  N.  W.       38,  137  S.  W.  63. 

440.  37.  Ellison  v.  Atlantic  Refining  Co., 

34.  Section  402.  fi3  Pa.  Super,  Ct.  370. 

35.  Ray  v.  Brannan,  196  AJa.  113.'        38.  Bain    v.    Fuller,    39    D.    L.    R. 
,72  So.  16.  (fanadn)    113. 


Collisions  With  Other  Vehicles.  489 

and  indicates  a  desire  to  'pass.^''  But,  in  a  case  where  the  collision 
between  two  automobiles  would  not  have  occurred  had  the  plain- 
tiff not  turned  to  the  left,  his  recovery  of  damages  will  be  barred, 
although  he  thought  that  the  defendant  was  not  going  to  turn  out, 
such  belief  not  being  well  founded  and  there  being  an  opportunity 
to  turn  to  the  right.*"  Even  though  the  plaintiff  has  violated  the 
law  of  the  road,  there  always  remains  the  question  whether  the 
violation  was  a  proximate  cause  of  his  injuries ;  if  not  the  proxi- 
mate cause,  the  violation  does  not  bar  his  right  of  action.*^ 

Sec.  404.  Contributory  negligence  —  sudden  stop. 

The  driver  of  a  vehicle  may  be  charged  with  negligence  if  he 
suddenly  slows  or  stops  his  vehicle  when  he  knows  that  there  is  an- 
other vehicle  so  close  behind  that  a  collision  will  probably  ensue.*^ 
Particularly  is  this  so  when  the  driver  of  the  forward  car  violates 
a  positive  regulation  requiring  him  to  give  a  signal  to  a  following 
machine  of  hi?  intention  to  stop.^^ 

Sec.  405.  Contributory  negligence  —  failure  to  give  pass- 
ing vehicle  sufficient  space. 

Ordinarily  the  driver  of  a  team  will  not  be  regarded  as  negli- 
gent in  failing  to  turn  out  further  to  allow  an  automobilist  more 
room  where  there  is  already  sufficient  space  for  him  to  pass  in 

39.  Pens  v.  Kreitzer,  98  Kans.  759,  driving  twenty-five  feet  from  the 
160  Pae.  200.                               ~  riglit-hand    curb    in    violation    of    a 

40.  Lloyd  V.  Calhoun,  83  Wash.  35,  traffic  ordinance  twice  gave  a  stop 
143  Pac.  458,  overruling  78  Wash.  signal  but  stopped  only  after  the  sec- 
438,   139  Pac.  231.  ond    one.    constitutes    such    contribu- 

41.  House  V.  Fry,  30  Cal.  App.  157,  tory  negligence  as  precludes  a  recov- 
157  Pac.  500;  Mahar  v.  Lochen,  166  cry  for  damages  by  defendant's  car 
Wis.  152,  164  N.  W.  847.  running  into  the  rear  of  the  automo- 

42.  Strever  v.  Woodard,  178  Iowa,  bile.  Russell  v.  Kemp,  95  Misc.  (N. 
30,  158  N.  W.  504.  Y.)   582,,  159  N.  Y.  Suppl,  865. 

Giving  Stop  signal. — The  act  of  the  43.  Clark   v.   Weathers,    178   Iowa, 

driver   of  an   automobile,  who,  while      97,  159  N.  W.  585. 
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safety.**  Thus,  one  who  has  tijirned  sufficiently  to  allow  an ,  ap- 
proaching automobile  one-half  of  the  road  is  not  hy  his  failure  to 
pass  over  to  the  untraveled  part  of  the  highway,  guilty,  of  contribu- 
tory negligence.*^  When  an  automobile  coming  at  a  dangerous 
speed  attempts  to  pass  a  wagon  from  behind,  the  driver  of  thei 
wagon  is  not  guilty  of  contributory  negligence  if  he  has  not  suffici- 
ent time  to  turn  out.*^  To  (iharge  one  with  contributory  negligence! 
in  failing  to  turn  towards  the  right  so  as  to  permit  a  vehicle  in  the 
rear  to  pass,  it  must  be  shown  that  the  road  was  sufficiently  wide 
to  enable  a  safe  passage,  and  also  that  the  driver  of  the  forward 
vehicle  knew  or  should  have  known  the  intention  of  the  rear  driver 
to  pass.*' 

Sec.  406.  Contributory  negligence  —  absence  of  statutory- 
lights. 

The  failure  of  a  traveler  to  have  a  light  fastened  to  his  vehicle, 
when  such  a  light  is  ndt  imperative  by  reason  of  statute  or  muni- 
cipal ordinance,  is  not  negligence  per  se.**  But,  when  a  light  is 
required  by  statutory  or  municipal  regulation,  a  different  question 
is  presented ;  and,  if  the  omission  of  duty  is  one  of  the  contributing 
causes  to  a  collision  with  another  vehicle,  its  operator  may  be 
charged  with  negligeoQce.*^     The  requirement  of  a  light  is  for  the 

44.  Savoy  v.  McLeod,  111  Me.  234,  Vehicle  or  its  load.  If  he  stops  in 
88  Atl.  721,  48  L.  R.  A.  (N.  S.)  971.  the  highway,  the  circumstances,  may 

45.  Traeger  v.  Wasson,  163  111.  doubtless  be  such  as  to  make  it  neg- 
App.  572.  ligence  to  fail  to  warn  other  trflvel- 

46.  Pens  v.  Kreitzer,  98  Kans.  759,  ers  of  the  obstruction  thus  oeca- 
160  Pac.  200.  sioned.    But  whether  such  failure  can 

47.  Dunkelbeck  v.  Meyer  (Minn.),  be  said  to  be  negligence  must,  of 
167  N.  W.  1034.  necessity,  ^  depend    upon    the    eircum- 

48.  DecQu  V.  Dexheimer,  —  N.  J.  .stances."  Roper  v.  Greenspon  (Mo. 
L.  — ,  73  Atl.  49.  See  also  Harding  App.),  192  S.  W.  149.  And  see  sec- 
V.  Cavanaugh,  91  Misc.   (N.  Y.)    511,  tions  344-348  as  to  Light?. 

155   N.    Y.    Suppl.    374.      "Generally  49.  Roper    v.    Greenspon,    272    Mo. 

speaking,  at  common  law,  the  driver  388,  198  S.  W.  1107;  Martin  v.  Her- 

of  a  wagon  upon  a  highway  at  night  zog,  176  N.  Y.  App.  Div.  614,  163  N. 

is  under  no  duty  to  carry  a  light  to  Y.  Suppl.  189;  J.  Samuels  &  Bro.  V, 

warn  others   of  the   presence   of   his  Rhode  Island   Co.    (R.   I.),  100  Atl. 
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protection,  not  only  of  the  immediate  vehicle,  but  also  of  other 
vehicles  with  which  it  might  come  into  collision.^"  Of  course,  the 
absence  of  a  light  does  not  justify  the  driver  of  another  vehicle 
in.  running  down  the  plaintiff's  conveyanee.^^  And,  if  the  absence 
of  the  light  is  not  a  proximate  cause  o£>the  collision,  the  disobedi^ 
ence  of  the  regulation,  is  not  material  and  the  plaintiff  will  not 
necessarily  fail  in  his  action.^^  If  the  defendant  should  have  seen 
the  plaintiff's  vehicle,  although  it  was  not  lighted,  the  absence  of 
the  light  is  not  the  proximate  cause  of  the  collision.'' 

Sec.  407.  Contributory  negligence  —  excessive  speed. 

Contributory  negligence  on  the  part  of  the  driver  of  a  vehicle 
coming  into  collision  with  another,  may  be  based  on  the  excessive 
speed  of  the  plaintiff's  conveyance.^*  And,  especially  is  this  true, 
when  the  proper  speed  is  prescribed  by  statute  or  municipal  ordin- 
ance and  such  regulation  is  violated.  It  may  be  considered  prima 
facie  negligence  or  negligence  per  se  for  the  driver  of  an  automo- 
bile to  exceed  the  speed'  limit,  and  if  the  speed  is  the  proximate 
cause  of  a  collision  with  another  vehicle,  such  driver  will  not  be 
permitted  to  recover  for  his  injuries.^^ 

Sec.  408.  Contributory  negligence  —  passenger  in  danger- 
ous position. 

Where  a  woman  in  an  automobile,  for  the  purpose  of  avoiding 
a  collision  with  an  approaching  truck,  reached  out  her  hand  to 

402;  Yahnke  v.  'Lange  (Wis.),  170  N.  App.  631.     See  also  Roper  v.  Green- 

W.   732.      See  also   Topper   v.   Maple  spon    (Mo.    App.),    192    S.    W.    149; 

(Iowa),  165  N.  W.  28.  Hardie   v.   Barrett,    357   Pa.   43,    101 

50.  Martin   v.    Herzog,    176   N.    Y.  Atl.  75; 

App.  Div.  614,  163  N.  Y.  Suppl.  189.  53.  Ireson   v.    Cunningham    (N.   J. 

51.  Decou  V.  Dexheiraer,  —  N.  J.  L.),  101  Atl.  49.  See  also  Kopper  v. 
L.  — ,  73  Atl.  49.  -See  also  Kopper  Bernhardt  (N.  J.  L.),  103  Atl.  t86. 
V.    Bernhardt    (N.    J.    L.),    103    Atl.  54.  See  sections  303-335. 

186.  55.  Barton  V.  Faeth,  193  Mo.  App. 

52.  Graham  y.   Hagmann,   270  111.      402,  186  S.  W.  53.    , 
252,  110  N.  E.  337,  affirruing  189  111. 
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motion  to  the  driver  to  stop,  it  was  held  that  her  act  was  not  oue| 
which  rendered  her. guilty  of  contributory  negligence  so  as  to  pre- 
clude a  recovery  for  injury  to  her  hand  struck  by  the  truck. ^^  And, 
where  the  owner  of  a  passenger  automobile  truck  stood  on  a  step  at 
the  rear  thereof  wheii  the  truck  collided  with  an  automobile,  it  was 
held  that  such  owner  was  not  necessarily  guilty  of  contributory  neg- 
ligence in  taking  such  a  position.^''  Similarly,  the  owner  of  an  au- 
tomobile is  not  necessarily  guilty  of  negligence  in  taking  a  posi- 
tion on  the  floor  between  the  front  seat  and  the  wind  shield  with 
his  feet  on  the  running  board.^*  While  in  most  jurisdictions  the 
negligence  of  the  driver  of  an  automobile  is  not  imputed  to  a  pas- 
senger therein,^^  yet  such  passenger  is  bound  to  exercise  reasonable 
care.  Contributory  negligence  may  be  charged  against  him  by  rea- 
son of  the  fact  that  he  continues  as  a  passenger  when  he  knoAvs  that 
the  driver  is  intoxicated.^" 

Sec.  409.  Contributory  negligence  —  reliance  on  obedience 
of  law  of  road  by  other  vehicles. 

A  traveler  is  not  necessarily  guilty  of  contributory  negligeaee 
in  assuming  that  other  travelers  will  obey  the  law  of  the  road, 
where  there  is  nothing  to  indicate  an  intention  to  violate  it.*^ 
When  one  is  driving  a  vehicle  according  to  the  rule  of  the  road  as 
declared  by  statute  or  ordinance  greater  vigilance  is  imposed  on 
the  drivers  of  other  vehicles  than  upon  the  driver  of  the  vehicle 
proceeding  properly.*^  Thus,  where  two  travelers  have  equal  rights 
at  a  street  intersection,  the  one  first  at  the  crossing  is  generally  en- 
titled to  the  right  of  way,  and  he  may  proceed  to  exercise  his  right 

56.  Withey  v.  Fowler,  164  Iowa,  60.  Lynn  v.  Goodwin.  170  Cal.  112, 
377,  145  N.  W.  933.  148.  Pac.  927. 

57.  Moore  v.  Hart,  171  Ky.  725,  18S  61.  Ray  v.  Brannan.  196  Ala.  113, 
S.  W.  861.  72   So.   16:   Columbia  Taxicab  Co.  v. 

58.  MeClung  v.  Pennsylvania  Taxi-  Roemmioh  (Mo.  App.),  308  S.  W. 
meter  Gab  Co.,  353  Pa.  St.  478,  97  859;  Jacobs  v.  Richard  Carvel  Co., 
Atl.  694.  156  N.  Y.  Suppl.  766. 

59.  Section  679.  62.  Shilliam  v.  Newman.  94  Wash. 

637,  163  Pac.  977. 
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of  way  though  he  sees  the  other  vehicle  approaching,  provided  the 
other  is  not  so  close  that  a  collision  may  naturally  be  anticipated,*^ 
And,  where  the  right  of -way  is  given  by  municipal  ordinance  to 
the  travelers  along  one  of  the  streets  in  preference  to  those  along 
the  cross  street,  the  privileged  traveler  is  entitled  to  assume  tha^ 
drivers  on  cross  street-s  will  respect  his  priority,  at  least  until  h^ 
observes  to  the  contrary.**  So,  too,  one  approaching  another  con- 
veyance from  the  rear  has  a  right  to  assume  that  the  forward  ve- 
hicle will  be  directed  to  the  right-hand  side  of  the  road  so  as  to 
permit  the  rear  one  to  pass,  until  it  becomes  obvious  that  no  effort 
will  be  made  to  do  so  or  the  danger  of  a  collision  is  imminent.** 
The  driver  of  a  vehicle  may  assume,  when  another  vehicle  is  ap- 
proaching in  accordance  with  the  Taw  of  the  road,  that  it  will  so 
continue.**  A  driver  who  is  obeying  the  law  of  the  road,  is  not 
required  to  be  constantly  on  the  alert  to  see  if  an  approaching 
vehicle  which  is  upon  the  proper  side,  will  violate  the  rule,  there 
being  no  obstacle  or  cause  to  lead  a  person  in  the  exercise  of  rea- 
sonable care  to  anticipate  that  such  a  course  will  be  pursued.*' 
When,  under  a  regulation  authorizing  the  act,  a  driver  gives  a 
signal  that  he  intends  to  turn  a  corner  or  make  some  other  turn, 
and  he  suffers  a  collision  with  another  vehicle  as  he  is  making  the 
turn,  his  contributory  negligence  may  be  a  question  for  the  jury.** 
When  the  driver  of  one  vehicle  observes  that  the  driver  of  another 
is  not  obeying  the  law  of  the  road,  he  cannot  proceed  regardless, 
for  his  right  to  assume  the  obedience  to  the  law  of  road  ceases.*' 
Thus,  when  he  sees  that  another  vehicle  is  unable  to  turn  out  be- 

63.  Rabinowitz  v.  Hawthorne,.  89  67.  Tschiiley  v.  Lambert,  70  Wash. 
N.  J.  L.  308,  98  Atl.  315;  Brown  v.  72,  126  Pae.  80.  See  also  Trout 
Chambers,  65  Pa.  Super.  Ct.  373.  Livery  Co.  v.  People's  Cas,  Light  & 
And  see  section  360.  Coke  Co.,  168  111.  App.  56. 

64.  Ray  v.  Brannan,  196  Ala.  113,  68.  Daly  v.  Case,  88  N.  J.  L.  295, 
72  So.  16;  Freeman  v.  Green  (Mo.  95  Atl.  973.  See  also  Frank  C.  Weber 
App.),  186  S.  W.  1166.  Co.  v.  Stevenson  Grocery  Co.,  194  111. 

65.  Cook  V.  Standard  Oil  Co.  (Ala.  App.  432. 

App.),  73  So.   763.  69.  Dirks  v.  Tonne   (Iowa),  167  N. 

66.  Elgin   Dairy   Co.   v.    Shephard.      W.  103. 
183  Ind.  466,  108  N.  E.  234. 
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cause  of  a  rut  in  the  road,  he  should  stop  or  take  other  steps  to 
avoid  a  collisiou.™'!  And,'  although  one  may  rely  on  the  obedience 
of  the  law  of  road  by  others,  he  is  nevertheless  required  to  exercise 
reasonable  care  for  his  safety.  Mere  reliance  will  not  always  suf- 
fice to  establish  due  care  on  his  part.''^  It  is  a  question  for  the 
jury  whether  one  injured  assumed  that  the  driver  of  an  automobile' 
would  act  in  accordance  with  the  law  of  the  road.'^ 

Sec.  410.  Contributory  negligence  —  acts  in  emergency. 

When  one  is  suddenly  placed  in  a  dangerous  position  by  the 
negligence  of  another,  the  law  recognizes  that  he  may  not  exercise 
the  judgment  that  he  would  unfler  other  circumstances,  and  his 
conduct  is  not  so  closely  scrutinized.'^  The  rule  is  that  where  one 
without  his  own  fault  is,  through  the  negligence  of  another,  put 
in  such  apparent  peril  as  to  cause  loss  of  self-possession,  and  as  a 
natural  result  thereof  he,  in  attempting  to  escape,  puts  himself 
and  property  in  a  more  dangerous  position,  this  is  not  in  law  con- 
tributory negligence  that  will,  prevent  him  recovering  for  the  in- 
jury.''^ Thus,  where  the  primary  cause  of  an  automobile  collision 
is  the  defendant's  violation  of  the  rules  of  the  road  by  running  on 
the  wrong  side  of  the  road  when  approaching  an  intersection  and 
cutting  the  comer  at  the  intersection,  he  cannot  evade  the  conse- 
quences of  his  negligence  by  setting  up  that  the  plaintiff,  who  was 
originally  on  the  proper  side  of  the  cross  street,  had  swerved  in  the 
emergency  to  the  wrong  side  in  an  attempt  to  avoid  the  collision.'^ 
And  a  jury  may  be  justified  in  finding  that  the  driver,  when  con- 

70.  Dirks  v.  Tonne  (Iowa),  167  N.  v.  Kellogg  (Me.)  105  Atl.  433; 
W.  103.  Fransen    v.     Talk    Paper     Co.,     135 

71.  Ray  v.  Brannan,  196  Ala.  113,  Minn.  284.  160  N.  W.  789;  Dixon  v. 
73  So.  J6.  Boeving   (Mo.  App.),  208  S.  W.  379. 

72.  Tooker  v.  Perking,  86  Was-h.  74.  Book  v.  Aschenbrenner,  165  III. 
567,  150  Pae.  1138,  App.  33. 

73.  See  Collins  v.  Marsh  (Cal.),  75.  Bain  v.  Fuller,  39  D.  L.  R. 
169     Pac.     389;     Hayer     v.    Mellett  ■  (Canada)    113. 

(Iml.  App.),  114  N.  E.  341:  Bragdon, 
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fronted  with  a  collision,  is  not  negligent  in  accelerating  the  speed 
of  the  machine,  though  temporarily  the  speed  is  excessive.™  But 
the  driver  of  an  automohile  vpill  not  be  excused  from  negligence 
because  of  the  fact  that  he  became  "  rattled,"  it  appearing  that 
the  collision  occurred  outside  of  the  traveled  portion  of  the  high- 
way and  that  the  circumstances  were  not  such  as  to  justify  his  con- 
duct on  the  ground  of  a  sudden  emergency.'"  The  driverof  an 
automobile  will  not  be  charged  with  negligence  where  the  collision 
is  the  result  of  conduct  of  a  similar  character  on  the  part  of  the 
person  injured.  So  where  the  fall  of  a  horse  was  caused  by  the, 
act  of  its  driver,  in  the  desire  to  avoid  a  collision,  where  his  fear 
was  unfounded,  it  was  held  that  the  defendant  was  not  liable.'^ 

Sec.  411.  Contributory  negligence  —  last  clear  chance. 

Under  the  last  clear  chance,  or  similar  doctrine,  which  has  a 
considerable  application  in  some  States,  one  who  has  negligently 
exposed  himself  to  injury  is  not  precluded  from  recovering,  if  the 
defendant  discovered  the  peril  in  sufficient  time  to  have  avoided 
the  injury  and  negligently  failed  to  so  so.'''  This  doctrine  may  be 
applied  in  case  of  a  collision  of  a  motor  vehicle  with  another  con- 
veyance.*" As  was  said  in  one  case,*^  "A  man  does  not  become  an 
outlaw,  with  the  brand  of  Cain  upon  him,  and  whom  '  everyone 
that  findeth '  him  may  slay,  because  he  disregards  his  safety  and 
puts  himself  in  the  way  of  danger.  The  persons  and  lives  of 
human  beings  are  held  in  too  high  esteem  by  the  laws  of  every 
civilized  community  to  permit  automobiles  and  other  vehicles  to 
be  recklessly  and  wilfully  run  over  them  and  mutilate  or  destroy 
them,  and  then  to  permit  the  guilty  parties  to  escape  punishment 
by  the  plea  that  the  victim  got  in  the  way  of  the  vehicle."    And  in 

76.  Mayer  v.  Mellette   (Ind.  App.),  79.  King    v.     Brenham     Auto    Co. 
114  N.  E.  241.  (Tex.  Civ.  App.),  145  S.  W.  378. 

77.  Tsohirley  v.  Lambert,  70  Wash.  80.  King    v.    Brenham     Auto     Co. 
72,  126  Pac.  80.  (Tex.  Civ.  App.),  145  S.  W.  278. 

78.  Carter    v.    Wilker     (Tex.    Civ.  81.  King    v.    Brenham    Auto    Co. 
App.),  165  S.  W.  483.  (Tex.  Civ.  App.),  145  S.  W.  278. 
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a  few  States,  the  rule  is  extended  so  as  to  bring  the  doctrine  into 
play,  not  only  when  the  defendant  discovered  the  peril  of  the 
plaintiff  in  sufficient  time  to  avoid  the  injury,  but  also  v^en  he 
ghould-in  the  exercise  of  due  care,  have  done  so.*^  In  other  Stateg, 
the  rule  is  not  so  extended.*' 

Sec.  412.  Pleading. 

In  an  action  by  a  person  injured  by  a  collision  between  his  ve- 
hicle and  an  automobile,  while  he  need  not  set  forth  in  his  pleading 
a  detailed  and  minute  statement  of  the  circumstances  of  the  cause 
of  action,  yet  he  must  set  forth  the  facts  upon  which  he  bases  his 
action  with  a  particularity  and  certainty  that  will  reasonably  in- 
form the  defendant  what  he  proposes  to  prove  at  the  trial,  in  or- 
der that  the  defendant  may  have  a  fair  opptJrtunity  to  meet  and 
controvert  these  facts  in  defense.  The  rules  of  pleading  require 
that  the  time,  place  and  circumstances  of  the  matter  in  action,  so 
far  as  relied  on  and  within  the  knowledge  of  the  party,  must  be 
specified  with  a  fullness  and  fairness  that  will  reasonably  apprise 
the  opposing  party  of  what  he  is  required  to  meet.  So  while  an 
avei'ment  of  the  fact  of  a  collision,  without  stating  the  particular 
act  of  negligence  that  caused  it,  may  be  sufficient  in  those  excep- 
tional cases  where  by  reason  of  the  relation  of  the  parties  the  law 
places  upon  one  a  high  duty  to  prevent  injury  to  another,  or  where 
the  act  itself  bespeaks  the  negligence  as  its  cause,  it  cannot  be 
held  that  from  the  mere  statement  of  the  fact  of  collision  upon  a 
highway,  between  wayfarers  with  equal  rights  and  duties,  the  law 
will  infer  the  collision  to  have  been  ^he  result  of  negligence,  or  the 
negligence  to  have  been  that  of  the  defendant.  In  such  cases  the 
fact  of  collision  is  not  the  cause  of  action,  but  the  acts  of  negli- 
gence that  caused  the  fact  of  collision  constitute  the  cause  of  ac- 
tion. It  therefore  devolves  upon  the  plaintiff,  in  holding  the  de- 
fendant accountable  for  the  fact  of  collision,  which  may  have  been 

82.  Whitman  V.  Collin  (Mich.),  16?  83.  Collins    v.    Marsh     (Cal.),    16!> 

N.  W.  950.  Pac.  389. 
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the  result  of  inevitable  accident  or  of  one  of  many  negligent  acts 
of  either  party,  to  disclose  to  the  defendant  the  cause  of  the  colli- 
sion and  to  state  the  acts  that  contributed  to  its  occurrence.^* 
A.  count  of  a  declaration  alleging  the  fact  of  a  collision  of  the 
defendant's  automobile  with  the  vehicle  in  which  the  plaintiff  was 
riding  and  averring  that  the  collision  and  consequent  injury  were 
due  to  the  negligence  of  the  defendant  "  in  that  the  defendant  is 
blind  in  one  of  his  eyes  and  of  imperfect  vision,  and  is  not  on  ac- 
count of  said  blindness  and  imperfection  of  vision  competent  to 
run  and  operate  an  automobile  on  the  public  roads  with  reasonable 
safety  to  other  users  of  the  said  public  roads,  and  plaintiff  alleges 
that  on  accoimt  of  the  premises  it  was  negligence  for  the  defend- 
ant to  operate  and  run  said  automobile  then  and  there,  and  that 
by  reason  of  said  blindness .  and  imperfect  vision  of  the  defend- 
ant the  said  automobile  collided  with  and  struck  the  said  vehicle," 
is  held  to  be  a  sufficient  allegation  and  not  demurrable.*'     It 


84.  Campbell  v.  Walker,  1  Boyce's 
Del.  580,  76  Att.  475,  holding  that 
the  expression  "  so  negligently  and 
carelessly  operated  and.  ran  his  au- 
tomobile "  states  no  fact  or  circum- 
stance that  fastens  upon  the  defend- 
ant the  negligence  which  must"  be 
shown  to  entitle  the  plaintiff  to  re- 
cover and  is  subject  to  the  objec- 
tions that  it  is  a  statement  of  a  con- 
clusion of  fact,  arising  from  acts  and 
circumstances  not  set  forth  in  the 
declaration  and  that  it  is  a  state- 
ment so  general  as  to  admit  almost 
any  proof  to  sustain  it. 

Sufficiency  of  complaint. — See  also 
the  following  cases: 

Alaiama. — Dozier  v.  Woods,  190 
Ala.  279,  67  So.  283;  Taxicab  Co.  v. 
Grant,  3  Ala.  App.  393,  57  So.  141; 
Overton  v.  Bush,  2  Ala.  App.  623,  56 
So.  852. 

Calif orma. —  Tognazzini  v.  Free- 
man, 18  Cal.  App.  468,  123  Pac.  540; 

82 


Mathes  v.  Aggeler  &  Musser  Seed  Co., 
178  Pac.  713. 

Georgia. — Fuller  v.  Inman,  10  Ga. 
App.    680,   74   S.   E.   287. 

Indiana. — ^National  Motor  Vehicle 
Co.  V.  Kellum,  184  Ind.  457,  109  N. 
E.  196;  Pieken  v.  Miller,  59  Ind. 
App.  115,  108  N.  E.  968;  Meyers  v. 
Winona  Interlirban  Ry.  Co.,  58  Ind. 
App.  516,  106  N.  E.  377. 

Kansas. — Giles  v.  Ternes,  93  Kan. 
140,  143  Pac.  491. 

Minnesota. — 'Fairehild  v.  Fleming, 
135  Minn.  431,  147  N.  W.  434. 

New  York. —  Hicks  v.  Serrano,  74 
Misc.  374,  133  N.  Y.  Suppl.  1102,  af- 
firmed 149  App.  Div.  926,  133  N.  Y. 
Suppl.  1136. 

Washington. — Cloherty  v.  Griffiths, 
82  Wash.  634,  144  Pac.  912. 

Particulars  need  not  be  given. — See 
Lum  Yet  v.  Hugill,  1  Dom.  Law  Rep. 
(Canada)   897. 

85.  Campbell  v.  Walker,  1  Boyce 
(Del.)   580,  76  Atl.  475. 
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was,  however,  said  that  as  incompetence  is  the  one  ingredient  in 
the  negligence  charged,  the  plaintiff  must  show  at  the  trial,  in  or- 
der to  succeed  upon  such  couiit,  that  the  imperfection  of  the  de- 
feildant's  vision  extended  to  the  point  of  rendering  him  incom- 
petent to  safely  operate  the  automobile,  as  otherwise  his  vision, 
though  shown  to  be  to  a  lesser  extent  imperfect,  could  not  have 
entered  into  the  cause  of  coUision.^^  Where  a  plaintiff  alleges  the 
negligent  running  of  an  automobile  as  the  cause  of  a  collision  with 
a  vehicle  and  the  negligence  alleged  was  careless  guiding  of  the 
car  and  running  it  at  an  excessive  rate  of  speed  and  the  defendant 
pleaded  that  the  collision  was  brought  about  by  circumstances  be- 
yond his  control,  in  that  the  steering  gear  of  his  automobile,  just 
before  he  reached  the  spot  where  it  struck  plaintiff's  buggy,  be- 
came choked  in  such  a  manner  that  he  could  not  steer  the  same  to 
the  right  to  avoid  a  collision,  such  plea  was  held  to  be  in  the  nature 
of  a  plea  in  confession  and  avoidance,  which  required  the  defend- 
ant,'in  case  the  plaintiff  proved  prima  facie  either  of  the  grounds 
of  negligence  averred  as  the  proximate  cause  of  the  alleged  injuries, 
not  only  to  show  that  the  steering  gear  of  the  auto.mobile  had  sud- 
denly become  so  deranged  that  he  could  not  prevent  the  collision, 
but  that  such  derangement,  and  not  the  grounds  of  negligence  re- 
lied on  by  the  plaintiff,  was  the  efficient  and  proximate  cause  of  the 
collision  and  of  the  consequent  injuries.*^  A  complaint  alleging 
that  defendant  did  "  negligently,  carelessly  and  recklessly  drive 
said  motor  car  upon  said  avenue  at  such  unlawful  rate  of  speed, 
without  keeping  a  proper  lookout  before  him  and  without  giving 
the  proper  signals  of  his  approach,"  is  not  to  be  construed  as 
alleging  negligence  as  to  the  rate  of  speed  only,  but  as  alleging  in 

86.  Per  Woolley,  J.  an  automobile,   where  the  statement 

87.  Posener   v.   Harvey    (Tex.   Civ.      of  claim  showed  some  particulars  of 
App.),  125  S.  W.  356.  negligence.      Cuperman   v.    Ashdown 

An  order  for  particulars  was  held  (Manitoba),  16  West.  L.  R.  687. 
properly  refused  in  an  actio^  to  re-  Meeting  allegations  as  to  proceed- 
cover  damages  for  death  alleged  to  be  ing  at  slow  fate  of  speed. — Abraham- 
caused  by  the  negligent  operation  of  son  v.  Yuile,.  7  R.  P.  Q.  61. 
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addition  thereto  negligence,  in  not  keeping  the  proper  lookout 
and  in  not  giving  the  proper  signals  of  his  approach.^*  A  com- 
plaint alleging  that  the  defendant  carelessly  and  negligently  drove 
an  automobile  at  high  speed  and  with  great  violence  against  the 
plaintiff's  horses  standing  in  the  highway,  whereby  they  were 
frightened  and  ran  away  and  were  injured,  is  not  supported  by 
evidence  showing  that  the  automobile  while  under  control  was 
moving  slowly  in  the  direction  of  the  horses,  but  did  not  come  in 
contact  with  either  of  them.^^  But  a  complaint  alleging  that  the 
defendant  ran  into  the  plaintiff's  vehicle  with  his  automobile  is 
supported  whether  or  not  the  defendant  was  driving  or  was  in  the 
automobile.'"  The  general  rule  is  that  when  reliance  is  placed  on 
particular  acts  of  negligence,  the  proofs  must  be  confined  to  those 
aets.'^ 

Sec.  413.  Negligence  is  generally  a  question  for  the  jury. 

When  two  vehicles  collide  on  the  public  highway  with  damage 
to  one  or  both,  the  question  of  the  negligence  or  contributory  neg- 
ligence of  the  drivers  is  generally  for  the  jury.'^    Especially  is  this 

88.  Diamond  v.  Cowles,'  174  Fed.  caused  by  negligence  on  the  part  of 
571    98  C.  C.  A.  417.  defendant's  driver,  the  action  of  the 

89.  Trout  Brook  Co.  v.  Hartford  court,  in  directing  a  verdict  wag,  of 
Elec.  Co.,  77  Conn.  338,  59  Atl.  405.  course,   erroneous.     The  existence  or 

90.  Morrison  v.  Clark,  196  Ala.  670,  nonexistence  of  negligence  is  ordi- 
72  So.  305;  Shepard  v.  Wood,  116  N.  narlly  a  question  of  fact  to  be  deter- 
Y.  App.  Div.  861,  102  N.  Y.  Suppl.  mined  by  a  jury.  On  the  other  hand, 
306.  the    court    may    vpithdraw    the    case 

91.  Hunter  v.  Quaintance  (Colo.),  from  the  jury  and  direct  a  verdict 
168  Pac.  918.  where  the  evidence  is  undisputed,  'or 

92.  Alabama. — Wyker  v.  Texas  Co,  i"?  of  such  conclusive  character  that 
79  So.  7.  the  court,  in  the  exercise  of  a  sound 

Arkansas. — Carter  v.  Brown,  206  S.  jutlicial    discretion,    would    be    com- 

W.  71.  pelled  to  set  aside  a  verdict  returned 

California. — Oberholzer   v.    Hubbell  in   opposition   to    it.' "  ,   Diamond   v. 

<Cal.  App.),  171  Pac.  436;   Diamond  Weyerhaeuser,  174  Pac.   38. 

V.   Weyerhaeuser,   174   Pac.   38.     "If  Georgia. — Rouche  v.   MoCloudy,   19 

there   was    any    substantial    evidence  Oa.  App.  558,  91  S.  E.  999. 

tending  to  show  that  the  collision  was  Illinois. — Page  v.   Brink's   Chicago 
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so,  when  the  evideace/as  is  usually  the  case,  is  conflicting.'^  And 
when  the  evidence  is  such  that  reasonable  minds  might  reach  dif- 
ferent conclusions,  negligence  becomes  a  question  of  fact.'*  But, 
where  the  plaintiff's  testimony  is  entirely  irreconciliable  with  the 
facts  surrounding  the  accident,  such  as  the  position  of  the  auto- 
mobiles thereafter,  a  verdict  for  the  plaintiff  may  be  deemed  >  as 
founded  on  a  mistake,  and  may  be  set  aside. '^ 


City  Express  Co.,  193  111.  App.  389; 
Hallissey  v.  Rothschild  &  Co.,  303  111. 
App.  383;  Walker  v.  Hilland,  305  111. 
App.  243;  Moyer  v.  Shaw  Livery  Co., 
205  111.  App.  273. 

lovM. — Baker  v.  Zimmerman,  161 
N.  W.  479 ;  Barnes  v.  Barnett,  169  N. 
W.  365. 

Maine. — Lyons  v.  Jordan,  103  Atl. 
976. 

Maryland. — American  Express  Co. 
V.  Terry,  136  Md.  354,  94  Atl.  1026. 

Massachusetts. — Massle  v.  Barker, 
S24  Mass.  420,  113  N.  E.  199. 

Michigan. — Jolman  v.  Alberts,  192 
Mich.  25,  158  N.  W.  170;  Eberle 
Brewing  Co.  v.  Briscoe  Motor  Co.^  194 
Mich.  140,  160  N.  W.  440;  Whitman 
V.  Collin,  163  N.  W.  950;  Hopkins  v. 
Tripp,  164  N.  W.  395 ;  Harris  v.  Bern- 
stein, 171  N.  W.  521. 

Minnesota. — Dunkelbeck  v.  Meyer, 
167  N.  W.  1034. 

Missouri. — Brickell  v.  Williams, 
180  Mo.  App.  572,  167  S.  W.  607; 
Warrington  v.  Byrd  (Mo.  App.),  181 
S.  W.  1079;  Calhoun  v.  Mining  Co. 
(Mo.  App.),  209  S.  W.  318. 


Xebraska. — Lord  v.  Roberts,  165 
N'-  W.  892. 

Neiv  Jersey. — Rabinowitz  v.  Haw- 
thorne, 89  N.  J.  L.  308,  98  Atl.  315. 

New  York. — ^Milliman  v.  Appleton, 
139  App.  Div.  738,  124  N.  Y.  Suppl. 
482;  Harding  v.  Cavanaugh,  91  Misc. 
(X.  Y.)   511,  155  N.  Y.  Suppl.  374. 

Pennsylvania. — Bew  v.  John  Daley 
Inc.,  103  Atl.  833;  Lancaster  v.  Reese, 
103  Atl.  891;  Dickler  v.  Pullman 
Taxi  Service  Co.,  66  Pitts.  Leg.  Journ, 
93. 

Rhode  Island. — Rogers  v.  Mann,  70 
Atl.  1057. 

Utah. — ^Boeddcher  v.  Frank.  48 
Utah,  363,  159  Pac.  634. 

93.  Brown  v.  New  Haven  Taxicab 
Co.  (Conn.),  105  Atl.  706;  Forsythe 
V.  Killam,  193  111.  App.  534;  Lyons 
>'.  Jordan  (Me.),  102  Atl.  976;  Sav- 
age V.  Boyee,  53  Mont.  470,  164  Pac. 
887;  Ireson  v.  Cunningham  (N.  J. 
L.),  101  Atl.  49. 

94.  Calhoun  v.  Mining  Co.  (Mo. 
App.),  209  S.  W.  318. 

95.  Ladham  r.  Young,  145  N.  Y. 
Suppl.  1089. 
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CHAPTER  XVII. 

COLLISIO>f  WITH  PEDESTRIAN. 

Section  414.  General  duties  of  foot  travelers  and  drivers  of  motor  vehicles. 

415.  Proximate  cause. 

416.  Unavoidable  accident. 

417.  Persons  under  disability. 

418.  Children  in  street  —  in  general. 

419.  Children  in  street — child  suddenly  coming  in  front  of  or  near 

machine. 
42'0.  Children  in  street  —  climbing  on  macliine. 
431.  Confused  pedestrian. 
483.  Workmen  in  street. 

433.  Driving  past  street  car  —  in  gfeneral. 

434.  Driving  past  street  car  —  moving  street  car. 

435.  Driving  past  street  car  —  statutory     and     municipal     require- 

ments. 

.436.  Driving  past  street  car  —  assisting  passenger   on  car. 

437.  Driving  past  street  car  —  auto  on  wrong  sid'e  of  street. 

438..  Driving  past  street  car  —  liability   of   street  railway   company. 

439.  Driving  on  walk  or  place  reserved  for  pedestriaAa  —  in  general. 

430.  Driving  on  walk  or  place  reserved'^for  pedestrians  —  sidewalk. 

431.  Driving  on  walk  or  place  reserved  for  pedestrians  —  safety  zone. 

432.  Passing  pedestrian  walking  along  road. 

433.  Motor  vehicle  on  wrong  side  of  street. 

434.  Turning  corner. 

435.  At  street  crossing  —  in  general. 

436.  At  street  crossing  —  unfavorable  weather  condition.?. 

437.  At  street  crossing  —  view   obstructed. 

438.  Lookout  for  pedestrians. 

439.  Avoidance  of  person   standing  in  street. 

440.  Sudden  turning  or  backing  without  warning. 

441.  Speed  and  control  of  automobile  —  control  in  general. 
443.  Speed  and  control  of  automobile  —  stopping. 

443.  Speed  and  control  of  automobile  ^  speed. 

444."  Speed  and  control  of  automobile  —  speed  prescribed  by  statute 
or  ordinance. 

445.  Speed  and  control  of  automobile  —  auto  turning  corner. 

446.  Vehicle  left  standing  in  street. 

447.  Lights. 

44S.  Signal  of  approach. 
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449.  Towing  disabled  vehicle. 

450.  Pleading. 

451.  Damages. 

453.  Function  of  jury. 

414.  General  duties  of  foot  travelers  and  drivers  of 
motor  vehicles. 


In  the  absence  of  statutory  or  municipal  regulation  affecting  tke 
question,  the  right  of  a  pedestrian  is  neither  sup^ior  nor  inferior 
to  the  rights  of  the  operator  of  a  motor  vehicle.  They  have  equal 
rights  in  the  street.^     The  driver  of  the  machine  must  exercise 


1.  United  States. — Lane  v.  Sargent, 
217  Fed.  237. 

Delaware. — Bro^jm  v.   City  of  Wil- 
mington, 4  Boyce,  492,  90  Atl.  44. 
'  Illinois. — Crandall   v.   Krause,    165 
111.  App.  15;  Wortman  v.  Trott,  202 
111.  App.  528. 

Indiana. — Harker  v.  Gruhl,  62  Ind. 
App.   177,  111  ,N.  E.  457. 

Kansas. — Eames  v.  Clark,  177  Pac. 
540. 

Massachusetts. — ^Emery  v.  Miller, 
120  N.  E.  654. 

Michigan. — Tuttle  v.  Briscoe  Mfg. 
Co.,  190  M'ieli.  22,  155  N.  W.  724. 

AftssoMri.-^Prankel  v.  Hudson,  271 
Mo.  495,  196  S.  W.  1121;  Carradine 
V.  Ford,  195  Mo.  App.  684,  187  S.  W. 
285;  Young, V.  Bacon  (Mo.  App.),  183 
S.  W.  1079;  Dignum  v.  Weaver  (Mo. 
App.),  204  S.  W.  566;  Meenach  v. 
Crawford,  187  S.  W.  879. 

'New  York. — Seaman  v.  Mott,~  127 
N.  y.  App.  Div.  18,  110  N.  Y.  Suppl. 
1040;  Miller  v.  New  York  Taxioab 
Co.,  120  N.  Y.  Suppl.  899. 

Vermont. — Aiken  v.  Metcalf,  90  Vt. 
196,  97  Atl.  669. 

Washington. — Locke  v.  Greene,  171 
Pac.  245. 


"  It  is  true,  as  we  liave  said,  that 
in  a  general  sense  the  pedestrian  and 
the  automobilist  have  equal  rights  in 
streets  that  are  set  apart  for  the  use 
of  vehicles  as  well  as  the  accommoda- 
tion of  foot  travelers,  and  each  has 
rights  that  the  other  is  bound  to  re- 
spect, and  it  is  also  true  that  the 
automobile  must  use  only  the  car- 
riage way  of  the  street,  while  the 
pedestrian-,  except  at  street  crossings, 
uses  generally  only  the  sidewalk. 
But  the  pedestrian.  In  the  use  of  the 
street  at  a  regular  crossing,  has  the 
same  right  to  its  use  as  vehicles,  and 
is  under  no  legal  duty  to  give  way 
to  automobiles.  The  automobile  can 
go  around  him  as  well  as  he  can  go 
go  around  it.  It  can  get  out  of  the 
way  of  the  pedestrian  about  aa 
easily  and  quickly  as  he  can  get  out 
of  its  way,  although  it  is  usually  the 
case,  and  rightfully  so,  that  the  pedes- 
trian endeavors  to  keep  out  of  the 
way  of  vehicles  at  street  crossings; 
but,  if  he  does  not, —  this  does  not 
excuse  the  driver  of  that  vehicle  who 
runs  him  down,  unless  it  be  that  the 
driver  was  free  from  negligence,  and 
the  pedestrian  by  his  own  want  of 
care  was  to  blame  for  the  collision.'* 
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reasonable  care  to  avoid  injury  to  persons  lawfully  in  the  street  f 


Weidner  t.  Otter,  171  Ky.  167,  188 
S.  W.  335. 

Prejuaice  against  automobiles. — In 
Gregory  v.  Slaughter,  134  Ky.  345, 
8  L.  R.  A.  (N.  S.)  1328,  30  Ky.  L. 
Rep.  500,  99  S.  W.  247,  which  holds 
an  automobilist  liable  in  damages 
for  colliding  with  a,  pedestrian  on  a 
highway,  the  court  says  in  the  opin- 
ion; "The  appellant  complains  in 
his  brief  that  he  is  the  victim  of  pub- 
lie  prejudice  against  automobiles. 
This  may  be  true,  and,  if  so,  that 
prejudice  is  based  upon  the-  careless- 
ness of  a  large  number  of  automo- 
bilists  of  a  character  similar  to  that 
of  which  this  record  shows  appellant 
was  guilty.  The  owners  of  automo- 
biles have  the  same  right  on  the  pub- 
lie  highways  as  the  owners  of  other 
vehicles;  but  when  one  drives  so 
dangerous  a  machine  through  the 
public  thoroughfares  it  is  incumbent 
upon  him  to  exercise  corresponding 
care  that  the  safety  of  the  traveling 
public  is  not  endangered  thereby. 
When  owners  of  automobiles  learn 
this  it  is  confidently  believed  that 
whatever  prejudice  may  now  exist 
against  them  in  the  public  mind 
will  entirely  disappear." 

2.  United  States. —  Bishop  v. 
Wight,  221  Fed.  391,  137  C.  C.  200; 
Lane  v.  Sargent,  317  Fed.  237. 

AldbCMia. — Dozier  v.  Woods,  190 
Ala.  279,  67  So.  283;  White  Swan 
Laundry  Co.  v.  Wehran,  79  So.  479. 

Arkansas. — Texas  Motor  Co.  v. 
Buffington,  203  S.  W.  1013. 

Delaware.— Brown  v.  City  of  Wil- 
mington, 4  Boyce,  492,  90  Atl.  44. 

Illinois. —  Devine  v.  Brunswick- 
Balke-CoUender  Co.,  370  111.  504,  110 
N.  E,  780;  Kessler  v.  Washburn,  157 


IH.  App.  533;  Goldblatt  v.  Broekle- 
bank,  166  111.  App.  315;  Miller  v. 
Eversole,  184  111.  App.  363. 

Indiana. — Wellington  v.  Reynolds, 
177  Ind.  49,  97  N.  E.  155;  Harker  v. 
Gruhl,  62  Ind.  App.  177,  111  N.  E. 
457;  Gardner  v.  Vance  (Ind.  App.), 
113  N.  E.  1006. 

loiva. — Brown  v.  Des  Moines  Bottl- 
ing Works,  174  Iowa,  715,  156  N.  W. 
829 ;  Wine  v.  Jones,  163  N.  W.  196. 

Kentucky. -^-GvegoTj  v.  Slaughter, 
134  Ky.  345,  99  S.  W.  247,  30  Ky. 
Law  Rep.  500,  8  L.  R.  A.  (N.  S.) 
1228;  Forgy  v.  Rutledge,  167  Ky. 
183,  180  S.  W.  90;  Weidner  v.  Otter, 
171  Ky.  167,  188  S.  W.  335. 

Michigan. — Bouma  v.  Dubois,  169 
Mich.  433,  135  N.  W.  322;  Patterson 
V.  Wagner,  171  N.  W.  356. 

Missouri. — ^Haacks  v.  Davis,  166 
Mo.  App.  349,  148  S.  W.  450;  Car- 
radine  v.  Ford,  195  Mo.  App.  684,  187 
S.  W.  385. 

New  Jersey. — Pool  v.  Brown,  89  N. 
J.  L.  314,  98  Atl.  263. 

New  York. — Brewster  v.  Barker, 
129  N.  Y.  App.  Div:  724,  113  N.  Y. 
Suppl.  1036;  Sommerman  v.  Seal, 
176  App.  Div.  598,  163  N.  Y.  Suppl. 
770;  Gnecco  v.  Pederson,  154  N.  Y. 
Suppl.   13. 

North  Carolina. — Manley  v.  Aber- 
nathy,  167  N.  C.  220,  «3  S.  E.  343. 

Oregon. — Weygandt  v.  Bartle,  171 
Pac.   587. 

Pennsylvania. — Virgilio  v.  Walker, 
254  Pa.  241,  98  Atl.  815. 

Rhode  Island. — Gouin  v.  Ryder,  94 
Atl.  670;  Greenhalch  v.  Barber,  104 
Atl.  769. 

Utah. —  Musgi'ave  v.  Studebaker 
Bros.  Co.  of  Utah,  48  Utah,  410,  180 
Pac.  117. 
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and  such  persons  are  bound  to  exercise  the  same  degree  of  caution 
for  their  own  safety.*     The  law  imposes  reciprocal  obligations.'' 


Vermont. — Aiken  v.  Metcalf,  90  Vt. 
196,  97  Atl.   669. 

Virginia. — Core  v.  Wilhelm,  98  S. 
E.  27. 

Washington. — Burger  v.  Taxicab 
Motor  Co.,  66  Wash.  676,  130  Pac. 
519. 

Canada. — White  v.  Hegler,  39  D.  L. 
R.   4.80,   34   W.  L.   R.   1061. 

Degree  of  care. — Where  the  ques- 
tion as  to  whether  au  infant  who  was 
killed  by  an  automobile  was  free  from 
contributory  negligence  is  very  close 
and  doubtful  and  probably  a  finding 
of  freedom  from  contributory  negli- 
gence is  against  the  weight  of  evi- 
dence, a  judgment  for  the  plaintiff 
will  be  reversed  where  the  court 
•charged  that  in  view  of  the  congested 
condition  of  the  street  where  the  ac^ 
cident  occurred  it  was  "  the  duty  of 
the  defendant  to  use  great  care  and 
caution  in  proceeding  along  that 
street."  The  court  ;  should  have 
charged  that  the  defendant  should 
have  exercised  the  care .  and  caution 
which  a  careful  and  prudent  driver 
would  have  exercised  under  the  same 
circumstances.  Although  the  error 
was  slight,  it  is  sufficient  for  a,  re- 
versal where  the  preponderance  of 
proof  in  the  plaintiff's  favor  was  very 
doubtful.  Sommerman  v.  Seal,  176 
N.  Y.  App.  Div.  598.  163  N.  Y.  Suppl. 
770.  "  The  driver  of  the  automobile 
was  under  a  legal  duty  to  vise  rea- 
sonable care  to  avoid  colliding  wfth 
vehicles  or  persons  in  the  public  high- 
way. His  duty  was  to  be  on  the  alert 
to  observe  persons  wlio  were  in  the 
street  or  about  to  cross  the  street 
and  to  use  reasonable  care   '■•n  iivni'l 


colliding  with  them.  He  was  under 
a  duty  to  have  his  automobile  under 
proper  control.  He  was  under  an 
obligation  to  take  notice  of  the  con- 
ditions existing  in  the  public  street 
and  to  propel  his  car  in  a  manner 
suitable  to  those  conditions.  He  was 
under  a  duty  to  observe  the  conditioa 
which  existed  at  the  crosswalk.'"  Pool 
V.  Brown,  89  N.  J.  Law,  314,  98  Atl. 
362. 

The  operation  of  an  autoiriobile 
upon  the  crowded  streets  of  a  city 
necessitates  exceeding  carefulness  on 
the  part  of  the  driver.  Moving  quietly 
as  it  does,  without  the  noise  which 
accompanies  the  movements  of  a. 
street  car  or  other  ordinary  heavy 
vehicle,  it  is  necessary  that  caution 
should  be  continuously  exercised  to 
avoid  collisions  with  pedestrians  un- 
aware of  its  approach.  The  speed 
should  be  limited,  warnings  of  ap- 
proach given,  and  skill  and  care  in 
its  management  so  exercised  as  to 
anticipate  such  collisions  as  the  na- 
ture of  the  machine  and  the  locality 
might  suggest  as  liable  to  occur  in 
the  absence  of  such  precautions.  The 
pedestrian  also  must  use  such  care 
as  an  ordinarily  prudent  man  would 
use  under  like  circumstances.  Lampe 
\-.  .Tacobsen,  46  Wash.  533,  90  Pac. 
654. 

■'  Highest  "  degree  of  care. — Statu- 
tory provisions  may  require  that  the 
drivers  of  motor  vehicles  exercise  the 
"highest"  degree' of  care.  Dignum 
V.  Weaver  (Mo.  App.),  304  S.  W. 
.566.     See  section  281  . 

3.  See  chapter  XVIII. 

4.  Texas    Motor    Co.    v.    Buffingtoii 
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The  reasonable  care  required  of  the  operator  of  a  motor  vehicle 
takes  into  consideration  the  dangers  \vhich  may  be  expected  of  such 
a  machine;  and  hence  his  care  may  be  deemed  greater  than  that 
of  one  driving  a  horse  and  wagon. ^    And  it  must  be  recognized  that 


(Ark.),  303  S.  \V.  1013;  Marker  \. 
Gruhl,  62  Ind.  App.  177,  111  N.  E. 
457;  Core  v.  Wilhelm  (Va.),  98  S. 
E.  27;  Burger  v.  Taxicab  Motor  Co., 
66  Wash.  676,  120  Pac.  519.  "The 
law  imposes  reciprocal  obligations. 
Those  reciprocal  obligations  are  the 
offspring  of  elementary  and  familiar 
legal  principles,  which,  by  reason  ot 
their  soundness  and  wisdom,  have  be- 
come firmly  imbedded  in  the  law.  In 
fact,  it  is  strict  observance  of  those 
legal  principles  which  tends  to  make 
flur  public  highways  passable  and 
safe  to  the  drivers  of  vehicles  and 
pedestrians,  alike.  The  circumstance 
that' new  elements  of  locomotion  «6ucli 
as  electricity,  steam,  etc  ,  have  been 
added  to  vehicles,  using  public  high- 
ways, has  not  wrought  any  niodifica- 
tion  of  those  legal  principles."  Pool 
V.  Brown,  89  N.  J.  Law,  314.  98  Atl. 
262. 

5.  Weilie  v,  Rathjen  Mercantile 
Co.,  34  Cal.  App.  302,  167  Pae.  287: 
Brown  v.  City  of  Wilmington,  4 
Boyce  (Del.)  492,  90  Atl.  44:  Weid- 
ner  v.  Otter,  171  Ky.  167,  188  S.  W. 
335 ;  Tuttle  v.  Briscoe  Mfg.  Co  ,  190 
Mich.  22,  155  X.  W.  724;  Manley  v. 
Abernathy,  167  N.  c.  220,  83  S.  E. 
343;  Aiken  v.  Metcalf,  90  Vt.  196, 
97  Atl.  669.  "  The  owners  of  auto- 
mobiles have  the  same  right  on  the 
public  liighways  as  the  owners  of 
other  vehicles;  but,  when  one  drives 
so  dangerous  a  machine  through  the 
public  thoroughfares,  it  is  incumbent 
upon   ]iim    to   exercise   corresponding 


care  that  the  safety  of  the  traveling 
public  is  not  endangered  thereby." 
Gregory  v.  Slaughter,  124  Ky.  345,. 
99  S.  W.  247,  30  Ky.  Law  Rep.  500, 
8  L.  E.  A.  (N.  S.)  1228.  "It  is,  too, 
a  familiar  rule  in  the  law  of  negli- 
gence that  the  care  to  be  exercised 
must  correspond  witli  the  capacity 
to  injure,  and  afccordingty  the  auto- 
mobili^t  is  under  a  much  higher  de- 
gree of  care  to  look  out  for  the  pe- 
destrian, than  the  pedestrian  is  to 
look  out  for  the  automobilist.  The 
pedestrian  cannot  merely  by  the  man- 
ner in  which  he  uses  the  street  harm 
the  automobilist,  but  the  automobil- 
ist may  by  liis  manner  of  using  the 
street  kill  the  pedestrian;  and  so, 
generally  speaking,  the  pedestrian  is 
only  recjuired  to  look  after  his  own 
safety,  and  not  the  safety  of  others, 
while  the  automobilist  must  look  out 
for  the  safety  of  the  pedestrian 
rathe)'  than  his  own.-"  Weidner  v. 
Otter,  171  Ky.  167,  188  S.  W.  335. 
■'  The  plaintiff  and  defendant  had 
equal  and  reciprocal  rights  in  the  use 
of  the  highway,  and  each  was  bound 
to  so  make  use  of  his  own  right  as 
not  to  interfere  with  that  of  the 
otlier.  Eacli  Was  bound  to  exercise 
due  care;  hut  the  degree  of  watchful- 
ness Avhich  this  rule  imposed  upon 
them  was  not  the  same.  The  defend- 
ant was  driving  a  machine,  which  on 
account  of  its  speed,  weight  and  quiet- 
ness was  capable  of  doing  great  dam- 
age, and  the  law  puts  upon  ■one  so 
situated  a  gteater  aitd  more  constant 
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the  danger  to  pedestrians  from  motor  vehicles  is  as  great,  or  even 
greater,  than  the  danger  from  street  cars.^  In  considering  whether 
the  operator  of  a  motor  vehicle  was  negligent,  among  the  things  to 
be  considered  are  the  size,  weight,  speed  and  noise  of  the  car  and 
the  condition  of  the  streets^  What  is  reetsonable  care  by  an 
operator  of  a  motor  vehicle  on  the  public  highways  depends  upon 
the  circumstances  of  the  particular  case,  as  bearing  upon  ^the  con- 
■duct  and  the  affairs  of  men ;  for  what  may  be'  deemed  reasonable 
and  prudent  in  one  case  may,  under  different  circumstances  and 
surroundings,  be  gross  negligenca* 

Sec.  415.  Proximate  cause. 

Unless  an  injury  to  a  pedestrian  is  the  proximate  result  of  an 
act  ol  negligence  on  the  part  of  the  operator  of  a"  motor  vehicle, 


caution.  He  was  bound  to  exercise 
care  commensurate  with  the  dangers 
arising  from  the  lack  of  it,"  Aiken 
Vi  Metcalf,  90  Vt.   196,  97  Atl.   639. 

Instruction  to  jury. — ^An  instruction 
to  the  jury  to  the,  effect  that  the 
driver  of  the  autonjobile  was  not 
bound  to  exercise  the  "  highest  de- 
gree of  care  "  but, ,"  ordinary  care  at 
and  just  prior  to  the  time  and, place 
in  question  to  avoid  injuring  the  de- 
ceased," has  been  held  tp  be  proper. 
'Gordon  v.  Stadelraan,  203  111.  App. 
355.  '  ; 

6.  Meenach  v.  Crawford  (Mo.), 
187  S.  W.  879,  wherein  it  was  said: 
■"  In  fact,  iautomQt)iles  are  more  dan- 
gerous to  travel  on  the  streets  than 
street  cars;  the  latter  are  confined 
to  permanently  fixed  tracks,  while  the 
former  are  not  restricted  to  any  par- 
ticular portion^  of  the  street;  they 
run  as  fast,  and  on  account  of  their 
great  weight,  collisions  with  them 
are  just  as  disastrous  to  man  and 
property  as  are  collisipns  with  the 
•cars.     All   that  vehicles   and   pedes- 


trians have  to  do  in  order  to  avoid 
i&jury  from  the  latter  is  to  keep  off 
of  the  car  tracks,  but  not  so  with 
aut()mobiles;  ,  one  can  never  tell  in 
wha,t  part  of  the  street  they  will  ap- 
pear, nor  whiat  course  they  will  take 
in  the  presence  of  apparent  or  threat- 
ened collision,  A  person  in  trying  to 
diverge  from  the  course  of  one  may 
step  in  front  of  another,  or -the  same 
automobile  may  turn  in  the  same  di- 
rection the  pedestrian  takes  and  run 
him  down,  he  having  no  knowledge 
of  the  course  the  former  will  take." 

7.  Bellinger  x-  Hughes,  31  Cal. 
App.  464,  160  Pac.  838. 

8.  White  Swan  Laundry  Co.  v. 
Wehrhan  (Ala.),  79  So.  479;  Ginter 
V.  O'Donoghue  (Mo.  App.),  179  S. 
W.  733.  "  In  order  to  determine 
whether  the  requisite  care  was  ob- 
served, the  running  of  the  car  must 
be  viewed  in  the  light  of  the  'exigen- 
cies of  the  situation.' "  Ginter  v. 
O'Donoghue  (Mo.  App.),  179  S.  W. 
732. 
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tkere  can  be  no  recovery.^  In  other  words,  the  negligence'  o£  the 
operator  of  the  machine  must  be  shown  to  be  the  proximate  cause 
of  the  plaintiff's  injuries.^''- « The  burden  of  establishing  that  the 
injury  was  the  'proximate  result  of  the  negligence,  is '  upon  the 
plaintiff .^^  But  to  sustain  a  recovery  for  the  injuries  in  question, 
it  is  not  required  that  the  precise  form  of  injury  which  resulted 
could  have  been  foreseen;  it  is  sufficient  if  it  appears  that  the  de- 
fendant's negligence  would  probably  cause  harm  to  some  person. "^^ 
Even  the  violation  of  a  municipal  or  statutory  regulation  affords 
no  cause  of  action  save  for  those  injuries  which  are  a  proximate 
result  of  the  violation.^^  Thus,  the  violation  of  a  statute  making  it 
a  felony  to  use  the  automobile  of  another  without  authority,  is  not 
the  proximate  cause  of  an  injury  to  one  occasioned  by  a  use  of  a 
machine  contrary  to  the  statute,  and  the  pedestrian  cannot  recover 
without  proof  of  other  negligence  on  the  part  of  the  driver.^^  And 
negligence  if  any,  in  leaving  an  automobile  unattended  in  the 


9.  Death  as  result  of  injuries. — ^In 
an  action  for  the  death  of  a  boy  al- 
leged to  have  been  caused  by  being 
run  over  by  the  defendant's  motor 
truck  .in  a  public  street,  the  jevidence 
was  held  sufficient  to  show  that  death 
resulted  from  the  injuries,  where  the 
identity  of  the  boy  was  clearly  estab- 
lished, and  though  the  character  and 
extent  of  the  injuries  were  not  shown, 
the  evidence  disclosed  that  he  died 
within  an  hour  after  he  was  injured, 
and  it  also  appeared  that  the  defend- 
dant's  counsel  in  the  examination  of 
witnesses  assumed  that  the  boy  was 
killed.  Devine  v.'  Ward  Baking  Co., 
188  111.  App.  588. 

10.  Feehan  v.  Slater,  89  Conn.  697, 
96  Atl.  159;  City  of  Hagerstown  v. 
Raltz  (Md.),  104  Atl.  267;  Cantanno 
V.  James  A.  Stevenson  Co.,  IVS  N.  Y. 
App.  Div.  352,  158  N.  Y.  Suppl.  335; 
Fra'shella  v.  Taylor,  157  N.  Y.  Suppl. 


881;  Taylor  v.  Stewart,  173  N.  C. 
303,  90  S.  E.  134;  Schell  v.  Dubois, 
94  Ohio,  93,  113  N.  E.664. 

11.  Amley  v..  Saginaw  Milling  Co., 
195  Mich.:  189,  161 JN.  W.  833. 

12.  Regan  v.  Cummings,  238  Mass. 
414,.  117  N.  i).  800. 

13.  Connecticut. — Feehan  v-  Slater, 
89  Conn.  697,  96  Atl.  159. 

Michigq,p,. — Johnston  v.  Cornelius, 
166  N.  W.  983. 

North  Oarolima. — Taylor  v.  Stew- 
art, 173  N.  C.  303,  90  S.  E.  134. 

Ohio. — Schell  v.  Dubois,  94  Ohio, 
93,  113  N.  E.  664. 

South  Carolina. — Whaley  v.  Osten- 
dorif,  90  S.  Car.  281,  73  S.  E.  1S6. 

Vermont.— ^Dervin  v.  Frenier,  100 
Atl.   760. 

And  see  section  300. 

14.  Johnston  V.  Cornelius  (Mich.), 
166  N.  W.  983 
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highway  is  not  generally  deemed  the  proximate  cause  of  an  injury^ 
when  the  intervening  act  of  a  trespasser  starts  the  machine. ^^  But 
the  fact  that  the  driver  of  another  vehicle  or  a  pedestrian  (other 
than  the  plaintiff)  in  the  street  was  also  guilty  of  liegligence  which 
contributed  to  the  accident,  does  not  excuse  the  defendant  from 
responsibility  for  his  own  acts  of  neglect  which  ^vere  a  proximate 
cause  of  the  accident.^"  For  example,  if  the  operator  of  a  motor 
car  makes  a  sudden  turn  to  avoid  a  careless  pedestrian  in  the  street 
and  thereby  collides  with  another  person,  the  driver's  negligence, 
if  any,  is  not  excused  by  the  negligence  of  the  person  causing  the 
swerve."  So,  too,  if  a  fire  auto,  in  dodging  a  street  ear  which  unlaw- 
fully obstructs  its  path,  strikes  a  pedestrian,  the  act  of  the  motor- 
man  of  the  street  car  may  be  deemed  the  proximate  cause  of  th& 
injury  to  the  pedestrian.-^*  'And  negligence  in  leaving  an  automo- 
bile unattended  in  the  highway  may  be  deemed  the  proximate  cause 
of  an  injury  sustained  by  a  pedestrian  when  a  car  runs  into  the 
standing  auto  and  pushes  it  against  the  pedestrian.^^  Similarly, 
a  driver  who  negligently  propels  his,  car  so  as  to  strike  another 
motor  vehicle  and  push  it  against  a  pedestrian  may  be  liable  for 
his  injuries,  though  the  driver  of  the  latter  car  was  also  guilty  of 
negligence.^"  If  an  automobile  is  negligently  driven  against  a 
pedestrian  in  a  street  thereby  throwing  such  pedestrian  against  a: 
third  person  so  as  to  cause  injuries  to  the  latter,  the  negligence  of 
the  driver  is  said  to  be  the  proximate  cause  of  the  injuries  sus- 
tained by  such  third  person.^^     The  alleged  negligence  of  a  city 

15.  Section  342.  21.  Fiaukel  >.  Js'orris,  Z52  Pa.  14, 

16.  Mehegan  v.  Faber,  158  \\is.  97  Atl.  104,  wherein  it  was  said: 
64.5,  149  N.  W.  397.  '  1"he  proximate  cause  of  the  plain- 

17.  Meliegan  v.  Faber,  158  \^'is.  tiff's  injuries  was  manifestly  the  neg- 
645, -149  X.  W.  397.  gent  act  of  the  defendant  in  driving 

18.  King  ^•.  San  Diego  Flee.  Ry.  his  machine  past  the  street  car  after 
Co.    (Cal. ),   1<>8  Pac.  131.  it  had  stopped-     It  was  a  breach  of 

19.  Keiper  ^'.  Pacific  Gas  &  Elcc.  a  statutory  duty  which  naturally  and 
Co.   ( Cal.  App. ) ,  172  Pac.  180.  proximately    resulted    in    the    plain- 

80.  Mathes  \.  Aggeler  &  Musser  tiil's  injuries.  There  was  no  inter- 
Seed  Co.  (Cal.)  178  Pac.  713;  Meech  veniiig  cause  which  broke  the  connec- 
V.   Se\vall    (Mass.),  123  N.  E.  446.  tion  between  the  defendant's  negligent 
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in  maintaining  a  faulty  contour  of  the  street  and  curbing,  and  in 
permitting  a  table  to. remain  on  the  sidewalk,  is  not  the'  proximate 
cause  of  an  injury  to  a  child  on  the  walk  who  is  injured  by  an  au- 
tomobile backing  upon  the  sidewalk  and  pushing  the  ehilcl  against 
the  table.^^  So,  too,  the  wrongful  act  of  municipal  employees  in 
permitting  an  obstriiction  on  a  sidewalk  does  not  render  it  liable 


Act  and  its  resultant  consequence. 
McNamee's  act  in  alighting  from  the 
car  and  passing  to  the  pavement,  as 
already  observed,  was  not  culpable 
in  am'  way,  and  it  would  not  liave 
•caused  the  injury  to  the  plaintiff  if 
it  had  not  been  for  the  act  of  tlie 
defendant  in  driving  his  machine 
against  him.  There  was  »  continu- 
ous and  connected  succession  of 
events  beginning  with,  and  caused  by, 
the  negligent  act  of  the  defendant, 
unbroken  by  any  new  or  independent 
cause,  and  ending  with  the  •  plain- 
tiff's injuries,  which  would  not  have 
occurred  witliout  the  initial  wrong- 
ful act  of  the  defendant.  That  some 
of  the  persons  who  were  alighting 
from  the  car  would  in  some  manner 
be  injured  by  defendant's  illegal  act 
Avas  readily  to  be  anticipated  and 
sliould  have  been  foreseen  by  the  de- 
fendant. To  render  his  act  tlie  proxi- 
mate cause  of  the  plaintiff's  injury, 
the  law  does  not  require  th.at  the  de- 
fendant should  have  foreseen  the,  par- 
ticular consequence  or  precise  form 
of  the  injury,  or  the  particular  man- 
ner in  which  it  occurred  if  by  the 
•exercise  of  reasonable  care  he  might 
have  foreseen  or  anticipated  that 
some  injury  might  result  from  his 
negligent  act.  29  Cyc.  495.  A  man 
of  ordinary  intelligence  would  have 
recognized  the  great  danger  to  pas- 
sengers alighting  from  the  car  and 
passing  to  the  pavement  in  running 


liis  machine  between  tlie  car  and  the 
curb.  The  fact  tliat  the  intervening 
cause  was  a  human  being  instead  of 
an  inanimate  object  does  not,  as  the 
defendant  contends,  under  the  facts 
of  this  case,  make  it  a,  responsible 
cause  which  relieves  him  from  lia- 
bility. McNamee  was  not  negligent, 
as  pointed  out  above,  in  alighting 
from  the  car  and  crossing  the  street 
to  the  pavement.  He  was  simply  an 
innocent  Instrument  in  the  continu- 
ous succession  of  events,  the  first  of 
which  was  the  negligent  act  of  the 
defendant,  which  resulted  in  the 
plaintiff's  injuries.  But  if  his  con- 
duct was  culpable,  the  jury  have 
found,  under  the  court's  instructions, 
that  the  defendant  in  the  natural  and 
ordinary  course  of  events  should  liave 
anticipated  what  happened,  and 
therefore  the  defendant's  negligence 
was  an  essential  link  in  the  chain  of 
causation,  and  the  connection  between 
the  defendant's  negligent  act  and  tlie 
plaintiff's  injury  was  not  broken. 
I  Shear.  &  Red.  Neg.  (6th  Ed.),  §  32. 
The  negligent  act  of  the  defendant 
must  therefore  be  regarded  as  the 
proximate  cause  of  the  plaintiff's  in- 
juries." 

See  also  Walker  v.  Rodriguez,  139 
La.  351  71  .So.  499;  Grenhalch  v. 
liarber   (R.  I.),  104  Atl.  769. 

22,  City  of  Ha,gerstown  v.  Raltz 
(Md.).  104  Atl.  367. 
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for  injuries  sustained  by  one  who  steps  into  the  street  to  avoid  the 
obstruction  and  is  thereby  struck  by  a  motor  vehicle, ^^  And  the 
negligence  of  a  street  railway  company  in  having  a  glaring  light 
which  blinded  the  driver  of  a  motor  bus,  may  not  be  the  proximate 
cause  of  an  injury  to  a  pedestrian  from  the  bus,  for  under  such 
circumstances  it  is  the  duty  of  the  driver  to  stop  the  machine  and 
his  negligence  in  continuing  may  be  deemed  an  intervening  cause.^ 
In  the  absence  of  unusual  circumstances,  the  driver  of  a  motor  ve- 
hicle is  not  liable  for  injuries  sustained  by  a  pedestrian  who  falls 
on  ice  by  the  side  of  the  way  where  he  stepped  to  avoid  the  ma- 
chine.^ 

Sec.  416.  Unavoidable  accident. 

While  reasonable  care  is  exacted  of  the  driver  of  an  autombile,^ 
this  is  far  from  requiring  him  to  be  an  insurer  against  accidents  to 
pedestrians.^'  In  an  action  by  a  pedestrian  for  injuries  receiveoE 
in  a  collision  with  a  motor  vehicle,  the  burden  i&  placed  on  the 
plaintiff  of  showing  that  some  negligence  of  the  defendant  was  the 
proximate  cause  of  his  injury,^^  and  also,  in  those  jurisdictions 

23.  Jones  v.  City  of  Ft.  Dodge  negligence,  the  fact  of  an  accident 
(Iowa),  171  N.  W.  16.  does  not  establish   liability  or  raise 

24.  Kilgore'  v.  Birmingham,  etc.,  a  presumption  that  the  driver  is  neg- 
Power  Co.    (Ala.),  75  So.  996.  ligent "     Barger  v.  Bissell,  188  Mich. 

25.  White  v.  Metropolitan  St.  Ry.  366,  154  N.  W.  107. 

Co.,   195    Mo.    A.pp.    310,    191   S.    W.  28.  Arkansas. — Millsaps     v.     Brog- 

1122.  doh,  97  Ark.  469,  134  S.  W.  632. 

26.  Section  277.  Delawa/re. — Grier     v.      Samuel,      4 

27.  Czarniski    v.    Security    Storage  Boyce's   (27  Del.)   108,  86  Atl.  209. 

&  Transfer   Co.    (Mich.),   170  N.   W.  Illinois.  —  Smith     v.     Schoenhofert- 

52.     And  see  section  283.  Brewing  Co.,  201  111.  App.  552. 

Not'  an    insurer. — "Drivers    upon  Michigan. — Barger    v.    Bissell,    188 

highways    are    not    held    as    insurers  Mich.  366,  154  N.  W.  107. 

against    accidents    arising    from    the  Missouri. — Winter  v.  Van  Blarcom, 

negligence   of  children   or   their  par-  258  Mo.  418,  167  S.  W.  498. 

ents,  and  though  in  law  such  negli-  New   York. — Polsky   v.   New  York 

gence  in  a  particular  case  may  not  Transp.  Co.,  96  App.  Div.  613,  88  N. 

be   a   defense,   as   contributory  negli-  Y.  Suppl.  1024;   Capell  v.  New  York 

gence,    for    a    driver   also    guilty    of  Transp.  Co.,  150  App.  Div.  723,  135 
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where  common  law  rules  prevail;  that  he  was  not  guilty  of  con- 
tributory negligence.^'  As  a  general  proposition,  these  questions. 
are  for  the  jury.^"  The  mere  proof  of  the  injury  to  a  pedestrian 
p-aises  no-  presumption  of  negligence  on  the  part  of  the  driver  of 
the  motor  vehicle.^^  When  a  foot  traveler  suddenly  appears  in- 
front  of  an  automobile  moving  at  a  reasonable  rate  of  speed,  and 
obeying  the  rules  of  the  road  for  automobile  travel  and  the  driver 
cannot  by  the  exercise  of  due  diligence  stop  the  machine  before- 
it  strikes  such  person,  from  the  standpoint  of  the  driver,  the  acci- 
dent is  unavoidable,  and  he  is  not  liable  for  the  ensuing  injuries.^^ 
And  the  same  doctrine  applies  when  the  person  injured  is  a  child' 
who  darts  in  front  of  a  moving  automobile.''  The  mere  fact,  how- 
ever, that  a  child  runs  in  front  of  a  moving  motor  vehicle  so  sud- 
denly that  the  driver  has  no  notice  of  danger,  does  not  necessarily 
relieve  him  from  liability.  There  still  remains  the  question 
whether  the  negligent  driving  of  the  automobile  made  it  impossible- 
for  the  driver  to  avoid  the  accident  after  seeing  the  child.'* 

N.  Y.  Suppl.  691;  Cantanno  v.  James  two    specific    charges    of    negligence^' 

A.    Stevenson    Co.,    172    N.    Y.    App.  there  can  be  no  recovery.     Capell   v. 

Div.  252,  158  N.  Y.  Suppl.  335.  New   York    Transp.    Co.,    150   N.    Y. 

Oregon. — Sorsby    v.    Benninghoven,  App.  Div.  723,  135  N.  Y.  Suppl.  691. 

82  Oreg.  345,  161  Pac.  251.  29.  See  Chapter  XVIH. 

Pennsylvania. — Foster  v.  Curtis,  63  30.  Section  452. 

Pa.  Super.  Ct.  473.  31.  Horowitz    v.    Gottwalt     (N.    J. 

Virginia. — Hicks    v.    Romaine,    116  Law),  102  Atl.  930;  Vannett  v.  Cole- 

Va.  401,  82  S.  E.  71.  (N.  Dak.),  170  N.  W.  663. 

Instructions  to  jury. — Where,  in  an  32.  Magee    v.    Cavins     (Tex.    Civ. 
action  to  recover  for   personal   inju-  App.),  197  S.  W.  1015. 
ries  to  the  plaintiff,  who  was  injured  33.  HydC;  v.    Huberger,    87    Conn, 
by  the  defendant's  vehicle  while  wait-  704,  87  Atl.  790;  Winter  v.  Van  Blar- 
ing for  a  street  car  to  pass,  the  only  com,   258   Mo.    418,   167   S.   W:   498; 
specific  charges  of  negligence  alleged  Sorsby    v.    Benninghoven,    82    Oreg. 
against  the  defendant  are  the  exces-  345,   161   Pac.   351;    Stahl   v.   Sollen- 
sive  speed  of  the  vehicle  and  the  fail-  berger,  246  Pa.  St.  525,  92  Atl.  720. 
ure  to  give  warning  of  its  approach,  And  see  Section  419. 
it  is  reversible  error  for  the  court  to  34.  Osberg  v.  Cudahy  Packing  Co.,. 
refuse  to  charge  in  effect  that,  unless  198  111.  App.  551. 
the    plaintiff   establishes    one    of   the 
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Sec.  417.  Persons  under  disability. 

Persons  under  physical  disability,  such  as  aged,  crippled,  in- 
toxicated, blind  or  deaf  persons  are  favored  by  the  law.  More- 
over, their  conduct  as  bearing  on  the  question  of  contributory  neg- 
ligence, may  not  be  so  carefully  scrutinized  by  the  coul-ts.'*  The 
operator  of  motor  vehicle,  as  is  the  driver  of  any  other  vehicle,  is 
bound  to  exercise  the  degree  of  care  which  an  ordinarily  prudent 
man  would  exercise  under  the  same  circumstances  to  avoid  injury 
to  a  pedestrian  who  is  lacking  in  the  capacity  of  a  normal  man, 
such  as  an  intoxicated,  aged,  blind,  or  deaf  person,  or  a  person 
otherwise  infirm.^^  As  has  been  said,^''  "  It  is  a  rule  of  law  that 
one  driving  or  operating  a  vehicle  is  bound  to  consider  the  lack 
of  capacity  of  those  in  his  way  to  care  for  their  own  safety,  when 
such  incapacity  is  known  or  should  have  been  known  by  him,  and 
the  law  exacts  greater  care  toward  those  who  are  unable  to  care 
for  themselves,  as  children,  blind  persons,  and  in  fact  drunken 
persons,  when  such  incapacity  is  known  or  should  have  been  known 
hy  the  one  driving  or  operating  a  vehicle."  Of  course,  no  special 
care  is  imposed  on  the  driver  of  the  automobile  in  such  cases,  un- 
less he  knows,  or  by  the  exercise  of  reasonable  care  should  know, 
that  the  person  was  under  some  disability.^*  The  fact  that  an  in- 
jured pedestrian  was  intoxicated  at  the  time  of  an  accident,  may 
he  considered,  not  only  as  bearing  on  his  contributory  negligence, 
but  also  on  the  question  whether  the  driver  of  the  automobile  strik- 
ing him  was  exercising  due  precautions.'^  And,  reasonable  care 
must  be  exercised  so  as  to  avoid  collision  with  a  pedestrian  who  is 
deaf.*"  A  beggar  on  his  crutches  had  the  same  right  to  the  use 
of  the  streets  of  a  city  as  has  the  man  in  his  automobile.    Each  is 

35.  Section  481.  38.  Brown  v.  City  of  Wilmington, 

36.  Brown  v.  City  of  Wilmington,       4  Boyce   (Del.)   493,  90  Atl.  44.  ■ 

I  Boyce's   (27  Del.)    498,  90  Atl.  44.  39.  Brown  v.  City  of  Wilmington, 

See  also  Waruna  v.  Dick    (Pa.),  104  4  Boyco's    (27  Del.)   492,  90  Atl.  44. 

Atl.  749.  40.  Furtado  v.  Bird,  26  Colo.  App. 

37.  Brown   v.  City  of  Wilmington,  ir,?,.  14G  Pac.  58. 
4  Boyce   (Del.)   492,  90  Atl.  44. 
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bound  to  tie  exercise  of  ordinary  care  for  his  own  safety  and  the 
prevention  of  injury  to  others  in  the  use  thereof.*^  So,  too,  a. 
blind  person  may  lawfully  use  the  streets  and  highways,  the  l^aw 
requiring  him,  however,  to  vise  ordinaiy  care  under  the  circum- 
stances.*^ Thus,  it  has  been  held  that  the  driver  of  an  automobile, 
who  met  an  old  man,  almost  blind,  cautiously  walking  along  the 
side  of  the  road,  was  guilty  of  negligence  in  failing  to  stop  his  ma-r 
chine  or  turn  out,  the  old  man  being  thereby  struck  by  the  machine 
and  injured.*^  And,  where  an  aged  woman  was  struck  at  a  curve 
by  an  autontobile  which  was  being  operated  by  a  beginner,  the  {fourt 
said  it  was  satisfied  that  the  operator's  whole  attention  was  con- 
centrated on  the  "  reverse  curve  "  which  he  was  executing  perhaps 
for  the  first  time  in  his  life  in  so  contracted  a  space  and  not  on  what 
Avas  ahead  of  him,  and  did  not  see  the  old  lady  until  he  was  right 
npon  her,  and  then  lost  his  head,  and  it  was  concluded  that  the 
judicial  cause  of  the  accident  was  defendant's  inattention  to 
what  was  ahead  of  him,  in  combination  with  his  lack  of  skill  in 
the  management  of  his  machine.** 

Sec.  418.  Children  in  street  —  in  general 

Children,  aged  persons,  and  those  under  physical  disability 
are,  speaking  in  general  terms,  favored  by  the  law.*^  A  child,  as 
well  as  an  adult,  may  assume  that  motorists  will  obey  regulations 
relative  to  the  -driving  of  motor  vehicles.*^  A  pej^son  operating  a 
motor  vehicle  along  the  streets  of  a  city  or  village  is  bound  to 
recognize  the  fact  that  children  wiU  be  found  playing  in  the  street 
and  that  they  may  sometimes  attempt  to  crpss  the  street  unmind- 
ful of  its  dangers.    While  it  is  said  in  some  jurisdictions  that  he 

41.  Millsaps   V.    Brogdon,'  97    Ark.  Hn  v.  Griffin,  155  Iowa,  302,  135  N. 
4^69,  134  S.  W.  632.  W.  1107. 

42.  McLaughlin  v.  Griffin,  55  Iowa,  44.  Navailles  v.  Dielmann,  124  La. 
302,  135  N.  W.'  1107.  421,  5a  So.  449. 

43.  Apperson  v.  Lazro,  44  Ind.  App.  45.  Section  417. 

186.  88  S.  E.  99,    See  also  McLaugh-  46.  Kolankiewiz,  v.    Burke    (>P.    J. 


L.),  103  Atl.  349, 
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is  bound  to  exercise  only,  ordinary  care,  this  is  construed  to  mean 
care  Gommnesurate  with  the  danger  and ,  probability  of  injury.^'^ 
And  the  danger  of  injury  to  a  child  being  greater  than  to  an  adult, 
as  a  practical  proposition,  the  courts  will  hold  the  driver  of  an  au- 
tomobile liable  for  injuriesto  a  child,  when.the  circumstances i of 
the  accident,  if  the  injury  had,  resulted  to  an; adult,  might  net 
justify  a  vei-dict  against;  the  driyer.  This  is  largely  on  account  of 
the  liberality  of  the  courts  in  their  consideration  of  the  contribu- 
tory negligence  of  the  infant.  The  conduct  of  children  is  not 
judged  by  the,  same  rules  which  govern  that  of  adults ;  and,  while 
it, is  their  duty  to,  exercise  ordinary  care  to  avoid  "the  injuries  of 
which  they  complain,  ordinary  care  for  them  is  that  degree'  of 
care  which  children  of  the  same  age,  of  ordinary  care  and  prudence^ 
are  p,Goustomed  to  exercise  under  like  circumstances.*^  It  is  a 
m£(tter  of  common  knowledge,  that,  i^pedially  in  cities  of  consider- 
•able  size,  children  use  the  streets  as  a  .playground,  not  confining 
themselves  to  the  sidewalk  but  occupying  or  at  unexpected  moments 
running  upon  or  across  the  part  of  the  thoroughfare  used  by  ve- 
hicles. Of  such  use  of  the  streets  by  children,  motorists  or  users 
of  other  vehicles  must  be  assumed  to  havoiknowledge,  and,  whero 
their  presence  can  be  observed,  a  degree  g(^  care  commensurate  with 
the  ordinary  emergencies  presented  in  these  instances  must  be  exer- 
cised.    One  driving  a  vehicle  mi^st  not  assume  that  children  of 

47.  Thies;  v.     Thomas,    77    N.    Y.  use,   and   ordinary  care   is  sudh  care 

Suppl.  276.                     ,     ,,  as  an  ordinarily  reasonaible  and  pru- 

Only  ordinary  care  required. — "Ap-  dent  person  would  use  under  all  tlie 

pellant    was    not    rec[uired   to   use    a  circumstances  and  conditions  existing 

higher   degree   of   care  at   one   place  at  the  time  and  place  and  which  are 

than   another,    but   he,  was   only    re-  or  ought  to  be  known  to  the  party." 

quired  to  use  ordinary  care  wherever  Miller  v.  Eversole,  184  111.  App.  382. 

he  might  be.     While'  it  is  a  correct  Instructions. — The  court  should  in- 

proposition  that  what  might  be  ordi-  struct  the  jury  as  to  the  degree  of 

nary  care  where  there  were  no  phil-  care  to  be  exercised  by  the  operator  , 

dren    or    persons    crossing    a    street  of  a  car  as  well  as  by  the  child  in- 

would  not  be  ordinary  care  and  might  .jured  by  it.    Heaves  v.  ,Maybank,  193 

be  negligepee  where^  there  were  ohil-  Ala.  614,  69  So.  137. 

dren  and  a  crowded  street,  yet  ordif  48.  Sections  478-490. 
nary  care  was  all  he  was  required  to 
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immature  age 'will  e^cercise  care  for'  their  protectioii  and  will  not 
expose  themselves  to  danger.^'  The  rate  of  speed  is  not  necessarily 
determinative  of  'the  question.  What  would  be  re'asonable  on  one 
street  would  not  be  m  another;  even  a  much  less  rate  might 'be 
deemed  negligence  on  the  part  of  one  operating  the  car.^"  Even 
as  low  a  speed  as  five  or  six  miles  an  hour  may  be  gross'  ilegligeh.ce 
when  driving  through  a  crowd  of  children  playing  in  the  street:^^ 
And,  independently  of  statute  or  municipal  regulation  affecting  the 
speed  of  autoriiobiles  when  passing  schoolhouses,  it  is  expected  that 
the  drivea*  will  proceed  at  a  moderate  rate  at  such  places. ^^  A  per- 
son who  drives  so  dangerous  a  machine  as  an  automobile  through 
the  principal  street  of  a  large  city^  upon  a  bright,  dry  day,  and 
wh<>  sees,  at  a  distance  of  150  feet  in  front  of  him,  two  boys,  age's 
ten  and  twelve,  respectively,  trailing  in  a  soap  box  wagon  behind 
an  ice  wagon,  should  take  such  precautions  in  his  driving  as  that, 
in  no  event  or  situation,  conceivable  to  an  intelligent  man,  will  be 
run  over  and  kill  the  boys.^^  The  questions  of  negligence  and  con- 
tributory negligence  are  as  a  general  proposition  for  the  jury  to 
decide.^* 

Sec.  419.  Children  in  street  —  child  suddenly  coming  in 
front  of  or  near  machine. 

When  a  motor  vehicle  is  proceeding  along  at  a  lawful  speed  and 
is  obeying  all  the  requirements  of  the  law  of  the  road  and  all  the 
regulations  for  the  operation  of  such  machine,  the  driver  is  not, 
as  a  general  proposition,  liable  for.  injuries  received  by  a  child  who 

49.  Eatcliffe  v.  McDonald  (Va),  '  51.  Haacke  v.  Davis,  166  Mo.  App). 
97  S.  E.   30?;  349,   148   S.  W.   450. 

50.  Savoy  v.  McLeod,  111  Me.  334,  52.  Tripp  v.  Taft,  219  Mass.  81, 
88  Ati;  721,  48  L.  E.  A.  (N.  S.)  971;  106  N.  E.  578;  Heidner  v.  Germ- 
Haacke  v.  Davis,  166  Mo.  App.  249.  'schied__  (8.  Dak.),  171  N.  W.  208. 
148  S.  W.  450;  Deputy  v.  Kimmell,  See  also  Miller  ^.  Eversole,  184  III. 
73  W.  Va.  595,  80  S.  E.  919.    See  also  App.  362. 

Lauterbach  v.   State,   132  Tenti.   603,  53.  Albert  v.  Mimcb.  141  La. '  686, 

179  S.  W.  130.  75  So.  513. 

54.  Seftion   487. 
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darts  in  iraap  af  the  paachine  so  suddenly  that  its  driver  cannot 
stop  or  otherwise  avoid  the  injury."^  It  is  to  be  remembered  that 
the  driver  of  a  motor  vehicle  does  not  insure  other  travelers  against 
accident.^"  Thus,  where  the  street  was  clear  and  the  machine  was- 
bedng  driven  at  a  speed  of  eighteen  miles  an  hour,  and  the  driver 
did  not  see  a  young  child  standing  behind  a  telegraph  pole,  buti 
just  as  he  was  abreast  of  the  cTiild  it  ran  out  and  was  struck  by  tha 


55.  Gormecticut. — Hyde  v.  Huber- 
ger,  S7  Conn.  704,  87  Atl.  790.  "  No 
evidence  was  offered  from  "which  the 
jury  could  reasonably  have  found  neg- 
;iigent  conduct  on  the  defendant's 
part.  There  wa.9  an  entire  absence 
of  testimony  that  he  was  traveling 
at  an  excessive  speed,  that  he  did  not" 
have  his  car  under  suitable  control, 
or  that  he  failed  to  eicercise  due  care 
in  any  respect  or  at  any  time.  There 
was  no  testimony  to  indicate  that  the 
plaintiff  had  left  the  sidewalk,  where 
he  was  just  before  the  accident,  until 
the  moment  before  he  was  hit,  or 
that  there  was  anything  in  the  situa- 
tion which  called  for  special  precau- 
tion on  the  defendant's  part  to  avoid 
the  accident  which  were  not  taken. 
On  the  contrary,  the  evidence  indi- 
cated strongly  that  the  plaintiff ,  did 
not  leave  the  walk,  or  come  into  a 
position  of  danger,  .  or  of  apparent 
danger,  uutil  the  defendant's  car  was 
so  close  to  him  that  no  reasonable 
efforts  on  its  driver's  part  could  have 
avoided  running  him  down.  The  case 
is  not  one  in  which  the  plaintiff 
merely  failed  to  present,  as  he  was 
bound  to  do,  evidence  pointing  to  the 
defendant's  negligence  contributory 
to  the  injury  to  the  plaintiff;  the 
evidence  presented  went  far  to,  dis- 
prove such  negligence."  Hyde  v.  Hu- 
binger,  87  Oonn.  704,  87  Atl.  790. 


Iowa. — Bishard    v.    Engelback,    164 
N.  W.  303, 

Maine. — Levesque    v.    Bumont,    99 
Atl.  719. 

Massachusetts. — Lovelt     v.     Scott, 
122  N.  K.   646. 

Missouri. — -Winter  v.  Van  Blarcom, 
358   Mo.  418,   167   S.   W.   498. 

Nevj   York. — Jordon   v.  Am.  SigUt- 
Seeing  Coach  Co.,  189  N.  Y.  App.  Div. 
313,  113  N.  Y.  Suppl.  786. 
"  Oregon. — Sorsby    v.    Benninghoven, 
82  Oreg.  345,  161  Pac.  251. 

Pewnsylvama. — Stahl  » .  SoUeiiber- 
^er,  246  Pa.  St.  525,  92  Atl.  720. 
"  The  defendant  cannot  fairly  or  rea- 
sonably be  charged  with  n^ligence, 
:in  failing  to  stop  his  automobile  and 
avoid  the  accident,  unless  it  ap- 
peared that  the  boy  entered  the  road- 
way ^i  a  sufficient  distance  from  the 
automobile,  to  premit  of  its  being 
stopped  before  the  collision  occurred. 
If  the  boy  suddenly  left  the  footway, 
at  a  place  where  the  driver  had  no 
reason  to  expect  him  to  do  so,r,and 
ran  directly  in  front  of  the  automo- 
bile, the  result  could  hardly  have 
been  other  than  disastrous,  even 
though  the  machine  had  been  moving 
at  a  very  reasonable  rate."  Stahl  v. 
Sollenberger,  346  Pa.  St.  585,  98  Atl. 

7ao. 

56.  Section  283. 
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rear  fender,  it  was  held  that  he  was  not  liable  for  the  injuries,  the 
speed  at  which  he  was  traveling  b^ing  ,permitted  hy  statute.^'' 
Similarly,  where  a  truck  was  standing  by  the  curb  with  the  hub  of 
a  wheel  over  the  edge  of  the  curb,  the  driver  is  not  liable  to  in- 
juries received  by  a  child  of  tender  years  who  was  playing  "  tag  " 
and  ran  toward  the  truck  at  the  moment  it  started  and  was  struck 
by  the  hub.^  So,  too,  when  it  appeared  that  an  automobile  was 
proceeding  at  a  moderate  rate  on  the  proper  side  of  the  street, 
that  it  was  a  large  machine  which  could  have  been  seen  by  a  boy 
if  he  had  looked,  that  the  roadway  was  clear  in  front  of  it;  that 
the  boy  who  was  interested  in  catching  a  ball  suddenly  ran  in  front 
of  it  from  the  sidewalk  at  a  distance  pf  from  four  to  twelve  feet 
and  that  the  automobile  was  sapped  so  that  its  wheels  skidded  and 
only  proceeded  five  feet  beyond  iJie  boy's  body,  it  was  held  that 
the  negligence  of  the  defendant  was  not  shown.^ 

This  general  doctrine  necessarily  implies  that  the  operator  of  the 
machine  has  been  guilty  of  no  pre-existing  negligence  which  con- 
tributed to  the  injury  and  made  it  impossible  to  avoid  the  accident 
after  seeing  the.child.*"  Thus,  if  one  is  running  his  automobile 
at  a  speed  in  excess  of  the  sta-tutory  limit,  he  cannot  escape  liability 
because  the  child  who  was  injured  ran  in  front,  of  the  automobile 
so  suddenly  that  the  accident  was  then  unavoidable.^^    Moreover, 

87.  Sorsby     v.     Penninghoven,     82  tact  that  children  were  playing  near 

Oreg.  345,  161  Pac.  261.  it  and  might  run  into  it  furnishes  no 

58.  Cantanno  v,  James  A.  Steven-  occasion  for  siicTi  rule,  and  the  deci- 

son    Co.,    173   N.   Y.    App.   Div.   253,  sjons  cited  do  not  justify  its  appli- 

158     N.     Y.     Suppl.     335,     wherein  cation  in  the  present  case." 

it  was  said :     "  The  contention  of  the  59.  Jordon     v.     Am.     Sight-Seeing 

learned  counsel  for  the  appellant  is  Coach  Co^s.  129  N.  Y.  App.  Dir.  313, 

that  the  driver  should  have  watched  113  N.  Y.  Suppl,  786. 

until  his  Jiub  was  clear  of  the  side-  60.  Osberg  v.  Cudahy  Packing  Co., 

walk.     If  the  child  before  the  truck  198  111.  App.  551. 

was  started  had  been  in  such  relation  61.  Lauterbach  v.  State,  132  Tenn. 

to  the  truck  as  to  show  a  probability  603,  179  S.  W.  130;  Locke  vl  Greene 

that  its  progress  would  injure  him,  (Wash.),  171  Pac.  345. 
that  duty  might  arise.     But  the  mere 
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if 'lie.,sjeeS;Or,s]3X3uld  have  seeaj  the  child  soon  enough,  to  have  avoided 
an  injury,  an  entirely  .different  situation  arises,^^  , 

Sec.  420.  Children  in  street  —  climbing  on  machine. 

As  a  general  proposition  the  duty  of  the  driver;  of  a  motor  ve- 
hicle is  to  keep  a  lookout  to  avoid  pedestrians  and  vehicles  which 
may  appear  in  front  of  his  machine.  He  is,  therefore,  not  generally 
required  to  look  out  for  children  who  may  attempt  to  climb  on  the 
side  or  rear  of  his  vehicle."'  Where  it  appeared  that  a  loaded  truck 
was  proceeding  at  a  moderate  rate  of  speed ;  that  it  was  makiiig; 
considerable  lioise;  that  as  the  truck  approached,  a  boy  ran  out  in 
•the  street,  and  for  about  ten  feet  ran  alongside  the  truck  behind 
the  front  wheels,  then  caught  hold  of  it  near  its  center  on  the  right 
side  and  hung  there  a  short  tiine.,  and  then  seeming  to  lose  his  hold, 
felldown  in  front  of  the  rear  wheel,  which  passed  over  him,  it  was 
h^ld  that  the  driver  was  not  liegligeiit."*  Ifor  is  it  the  usual  duty 
of  a  chauffeur  to  look  for  trespassers  on  the  far  side  of  his  car, 
though,  if  hei  sees  a  child  there,  it  might  be  his  duty  to  allow  him 
an  opportunity  to  get  off  the  car  before  he  starts  it."'  And,  though 
he  has  driven  the  child  from  .the  machine,  he  may  be  said  not  to 
have  fulfilled  his  duty  if.  he  starts  the  machine  without  further 
thought  of  thechild.^^    The  fact  that  his  machine  ig  one  which  is 

62.  Yeager  v.  Gately  &' Fitzgerald,  obscure  place  beyond  the  casual  and 
inc.    (i?a. ),  106  Atl.  76.  convenient  notice' of  the  driver.     The 

63.  Hebard  v.  Mabie,  .98  111.   App.  driver,  by  such  rule,  in  responsibility 
543;    Smith  v.   SchoeHliofen   Brewing  supersedes  guardians  and  other  cus- , 
Co.,    201    111.    App.    552;    Gamble    v.  tddians  in  watchfulness   of  the  chil- 
Uncle  Sam  Oil  Go.  of  Kan.,  lOO  Kans.  dren   on   each  block  where   his  busi- 
74,  163  Pac.  627.  ness  requires  Mm  to  stop.'    An  auto- 

64.  Smith  v.  Schoenliofen  Brewing  mobile  is  a  legitimate  vehicle  on  the 
Co.,   201  111.  App.   552.  street,   and   entitled    to   stop   w^ithoul 

65.  Ostrander  v.  Armour  &  Co.,  accumulating  children  Upon  it.  1 
176  App.  Div.  153,  161  N.  Y.  Suppl.  a,m  not  convinced  that  it  is  the  usual 
961,  wherein  it  was  said :  "  It  is  a  duty  of  a  chauffeur  to  search  for'in- 
care  of  serious  moment  imposed  upon  fantile  trespassers  ensconced  on  the 
the  busy  teamster  to  make  a  seavoli  far  side  of  his  car." 

around  his  ear  lest  a  child  too  youn;;  66.  Zielim  v.  Vale    (Ohio).  120  N'. 

for  discretion  and  undirected  by  par-       E.  702. 
ents  has  tucked  herself  away  in  an 
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Biore  or  less  attractive  to  children,  and  exciteS' their  desire  to  climb 
thereon,  does  not  necessarily  affect  the  c(ue&ticin.''^  Such  a  child 
is  regarded  by  the  law  as  a  trespasser,  toward  whom  the  duty  of 
•the  driver  is  fulfilled  if  he  commits  no  intentional  and  wilful 
wrbng/*  The  doctrine  of  the  "  Turntable  Caste"  as  to  attractive 
or  alluring  nuisances  does  not  apply  to  a  motor  vehicle  proceeding 
^ilong  the  streets. ^^  Of  course,  if  the  driver  of  the  vehicle  expressly 
invites  a  child  or  other  person  to  board  the  conveyance,  a  different 
•question  is  presented,  but  the  mere  fact  that  children  had  pre- 
viously climbed  on  the  vehicle  does  not  amount  to  an  invitation  in 
ii  particular  case.™ 

Sec.  421.  Confused  pedestrian. 

It  sometimes  happens  that  a  pedestrian  becomes  confused  at  the 
approach  of  an  automobile,  and,  first  starting  in  one  direction  and 
then  in  another,  misleads  the  driver  of  the  vehicle  as  to  his  course 
so  that  eventually  a  collision  becomes  unavoidable.  Wheii  the  driver 
■of  the  machine  sees  that  the  maneuvers  of  the  pedestrian  aj^e  such 
that  his  future  course  is  uncertain,  he  niust  exercise  such  care  as 
is  warranted  by  the  circumstances.''^  Where  the  pedestrian's  course 
is  vacillating  and  both  he  and  the  driver  of  the  automobile  are  turn- 
ing first  in  one  direction  and  thein  in  the  pther,  reasonable  carg 

67.  Hebard  v.  Mabie,  98  111.  App.  nuisances  than  are  drays  arid  other 
543;  Gamble  v.  Uncle  Sam  Oil  Co.  of  ordinary  yehioles  vised  for _  carrying 
Kan.,  100  Kans.  74,  163  Pac.  687.  persons  and  goods  along  ttie  streets 

68.  Gamble  v.  Uncle  Sam  Oil  Co.  and  highways."  Gamble  v.  Uncle 
of  Kan.,  100  Kans.  74,  163  Pac.  637 ;  Sam  Oil  Co.  of  Kansas,  100  Kans.  74, 
Ostrander  v.   Armour  &  Co.,   176  N.  163  Pac.   627. 

Y.  App.  Div.   152.  161  N.  Y.  Suppl.  70.  Gam'ble  v.  Uncle  Sam  Oil  Co.  of 

961.  Kansas,  100  Kans.  74,  163  Pac.  627; 

69.  Gamble  v.  Uncle  Sam  Oil  Co.  Ostrander  v.  Armour  &  Co.  (N.  Y.), 
of  Kan.,  100  Kans.  74,  163  Pac.  637.  176  App.  Div.  158,  :161  N.  Y.  Suppl. 
"The     attractive     nuisance,    doctrine  961.     .^ 

uartnot  be  extended  to  include  imotor  71.  Raymond  v.  Hill,  68  Cal..  473,- 

trucks,  nor  made  applicable  to  dases  143    Pac.    743 ;    Westcoat   v.    Deeker, 

like  this  on*-.     Motor   trucks  are  in  85  N.  J.  L.  716,  90  Atl.  890;- Citizens 

tommon  use,  and  no  more  attractive  Motor  Car  Co.  v.  Hamilton,  33  Ohio 
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would  seem  to  require  that  tfie  machine  be  brought  under  control 
so  that  it  can  be  stopped  before  striking  the  foot  traveler,''^  The 
questions  of  negligence  and  contributory  negligence  in  such  cases 
are  generally  for  the  jury,'^  though,  if  the  driver  of  the  machine  has 
brought  his  car  under  control,  and  the  collision  results  because  the 
pedestrian  has  suddenly  jumped  in  front  thereof,  it  may  be  held 
as  a  matter  of  law  that  the  driver  was  not  guilty  of  negligence.''* 
Thus,  where  it  appeared  that  a  man  crossing  a  street  at  a  street 
intersection,  and  after  reaching  a  space  between  two  surface  rail- 
way tracks,  upon  hearing  the  horn  f roin  the  defendant's  automobile 
which  was  then  between  twenty  and  forty  feet  from  him,  threw  up 
his  hands,  took  one  or  two  steps  in  front  of  the  machine  and  was 
instantly  hit,  the  automobile  being  run  at  a  speed  between  eleven 
and  twelve  miles  per  hour,  it  was  held  that  a  verdict  that  he  was 
free  from  contributory  negligence  aiid  that  the  accident  was  caused 
solely  by  the  negligence  of  the  chauffeur  was  against  the  weight  of 
the  eyidence.''? 

Sec.  422.  Workmen  in  street. 

The  rights  of  a  workman  whose  duties  require  his  continual 
presence  in  a  street  are  somewhat  different  from  those  of  a  pedes- 
trian who  uses  the  stijeets  merely  as  a  means  for  travel  from  one 
place  to  another.  The  operator  of  a  motor  vehicle  should  appre- 
ciate the  fact  that  the  employment  of  a  workman  in  a  street  re- 
quires that  his  attention  be  devoted  to  his  work,  rather  than  to  the 
approach  of  vehicles.''*    Under  such  circumstances,  reasonable  pru- 

Cir.  Ct.  Rep.  407;  Dougherty  v.  W.  7;  Goughlin  v.  Weeks,  75  Wash. 
Davis,  51  Pa.  Super.  Ct.  229.  368,   135   Pae.   649.     And  sge   section 

72.  Little  V.   Maxwell    (Iowa),  166      487. 

N.  W.  760;  Weil  v.  Kreutzer,  134  Ky.  74.  Virgillo    v.    Walker.     254    Pa. 

563,  121  S.  W.  471;    24  L.  R.  A.    (N.  241,  98  Atl.  815. 

S.)  557.    See  also  Frankel  v.  Hudson,  75.  Wall    v.    Merkert,    166    N.    Y. 

271  Mo.  495,  196  S.  W.  1121.  App.  Div.  608,  152  N.  Y.  Suppl.  293. 

73.  MoKiernan     v.     Iiehmaier,     85  76.  Burger  v.   Taxicab  Motor   Co., 
Conn.  Ill,  81  Atl.  96&!   Heartsell  v.  66  Wash.  676,  120  Pac.  519. 
Billows,    184    Mo.    App.    420,    171   B. 
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dence  on  the  part  of  the  driver  of  the  machine  woiild  seem  to  re- 
quire that  he  have  his  ear  under  control  so  that  he  can  avoid  tha 
workman  if  the  latter  does  not  notice  his  approach,  and,  in  case  of 
a  collision,  he  may  be  charged  with  negligence."  And  the  drivea- 
may  be  deemed  guilty  of  negligence  if  he  fails  to  give  any  warn- 
ing of  his  approach.^*  If  a  workman  in  the  .street,  while  engaged 
in  his  work,  without  any  movement  on  his  part,  is  struck  from 
liehind  by  a  motor  vehicle,  in  broad  day-light,  a  prima  facie  case 
of  negligence  is  established.'^  The  question  of  negligence  and 
•contributory  negligence  are  generally  for  the  jury.*"  Thus,  the 
driver  of  an  automobile  has  been  held  liable  for  injuries  received 
by  a  workman  on  street  railway  tracks.^  And  liability  may  be 
imposed  where  a  car  has  struck  a  policeman  or  traffic  officer  en- 
gaged in  the  performance  of  his  duties  in  the  street.*^  Similarly, 
an  employee  of  a  city  sewer  gang  has  been  allowed  to  recover  in- 
juries sustained  by  a  collision  with  a  taxicab.*^  So,  too,  a  highway 
or  bridge  employee,  may  recover  for  injuries  sustained  from  a  mo- 

77.  Ostermeier    v.    Kingsman,    etc.,  Stationei-y  Co.   (Mo.  App.),  19.1  S.  W. 

Co.,    355    Mo.    138,    164    S.    W.    318;  1054. 

Tapic  V.  Freund    (Mo.  App.),  181  S.  80.  Nehing   v.    Charles   M.   Monroe 

W.  1161;  White  v.  East  Side  Mill.  &  Stationery    Co.    (Mo.    App.),    191    S. 

l/umber   Co.,   84  Oreg:  334,   161  Pac.  W.   1054.     Sections  453,  487. 
9.69,    164  Pac.   736;    Burger  v.  Taxi-  81.  King  v.  (Jrien,  7  Cal.  App,  473, 

cab   Motor    Co.,    66    Wash.    676,    130  94  Pac.  777;   Cecola  v.  44  Cigar  Co., 

Pac.    519.      "Plaintiff    was    lawfully  353  Pa.  633,  98  Atl.  775;  Morrison  v, 

upon   the   roadway,    in   the   perform-  Conley    Taxicab   Co.,    94   Wash.    436. 

ance  of  his  duty,  in  plain  view,  and  163  Pac.  365. 

the  driver  of  any  vehicle  upon  such  82.  Xenodochius      v.      Fifth      Ave. 

roadway    was   bound   to   take   notice  Coach   Co.,   139  N.  Y.  App.  Div.   36, 

of  him  and  to  exercise  the  care  en-  113   N.   Y.   Suppl.   135;    Pitzsimmons 

joined    by   law   upon    the   drivers    of  v.   Isman,   166  N.  Y.   App.  Div.   363, 

such  vehicles  not  to  injure  him;  and  151  N.  Y.  Suppl.  551;  White  v.  East 

plaintiff  could  rightfully  assume  that  Side  Mill  &  Lumber  Co.,  84  Oreg.  334, 

this    would    be    done."      Nehring    v.  161  Pac.  969,  164  Pac.  736;  Heath  v 

Charles    M.    Monroe    Stationery    Co.  Seattle  Taxicab   Co.,   73   Wash.    177, 

(Mo.  App.),  191  S.  W.  1054.  '  131  Pac.  843. 

78.  Sections  389-331.  83.  Burger  v.   Taxicab  Motor   Co., 

79.  Nehing   v.    Charles   M.   Monroe  66  Wash.  676,  130  Pac.  519. 
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tor  vehicle.**  ,  A  flagman  at  a  railroad  grade  crossing  may  maintain 
an  action  for  injuries  from  a  collision  -v^ith  an  automobile. '^ 

Sec.  423.  Driving  past  street  car  —  in  general. 

When  the  driver  of  an  automobile  sees  a  street  car  standing  at 
a  regular  stopping  place,  it  is  his  duty  to  recognize  the  fact  that 
passen'gers  may  attempt  to  get  oh  or  off  as  he  is  passitig  tlie  car, 
and  he  should  exercise  due  precautions  to  avoid  injury  to  such 
persons.*^    Not  only  must  he  expect  passengers  on  the  side  of  thet 


84.  Neliing .  v.  Charles  M.  Monroe 
Stationery  Co.  (Mo.  App.),  191  S. 
W.  1054. 

85.  Davis  V.  Barnes  (Ala.),  77  So. 
612. 

86.  United  States. —  New  York 
Transp.  Co.  v.  Garside,  157  Fed.  531, 
85  C.  C  A.  285;  Taxi  Service  Co.  v. 
Phillips,  187  Fed.  734,  109  C.  C.  A. 
482;  Taxicab  Co.  v.  Parks,  202  Fed. 
909,  121  C.  C.  A.  267. 

Arkansas. — ^M'inor  v.  Mapes,  102 
Ark.  351,  144  S.  W.  219. 

California. — Bannister  v.  H.  Jevne 
Co.,  28  Cal.  App.  133,  151  Pao.  546. 

Georgia. — See  Wadley  v.  Dooly,  138 
Ga.  275,  75  S.  E.  153. 

Illinois. — ^Kerchner  v.  Davis,  183 
111.  App.  600;  Easmussen  v.  Drake, 
185  111.  App;  526. 

Indmna. — Wellington  v.  Reynolds, 
177  Ind.  49,  97  N.  E.  155. 

'MassaaMisetts. — Hartnett  v.  Tripp, 
121  N.  E.  17. 

Michigan. — Levyn  v.  Koppin,  183 
Mich.  232,  149  N.  W.  993. 

MiMmesota-. — iLieheeht  v.  Crandall, 
110  Minn.  454,  136  N.  W.  69;  Kling 
v.  Thompson-McDonald  Lumber  Co.,  « 
127  Minn.  468,  149  N.  W.  947;  Joljn- 
son  V.  Johnson,  137  Minn.  198,  163 
N.  W.  160. 


Missouri. — Shamp  v.  Lambert,  142 
Mo.  App.  567,  121  S.  W.  770;  Bong- 
ner  v.  Ziegenheim,  165  Mo.  App.  328, 
147  S.  W.  183;  Meenaeh  v.  Crawford, 
187  S.  W.  879. 

New  York. — Kalb  v.  Redwood,  147 
N.  Y.  App.  Div.  77,  131  N.  Y.  Suppl. 
789;  Cowell  V.  Saperston,  149  App. 
Div.  373,  134  N.  Y.  Suppl.  284;  O'Neil 
V.   Kopke,   170  N.  Y.  App.  Div.  601, 

156  N.   Y.   Suppl.   664 ;    Sternfield  v.  > 
Willison,  174  App.  Div.  842,  161  K. 
Y.  Suppl.  472;   Caesar  v.  Fifth  Ave. 
Stage  Co.,  45  Misc.    (N.  Y.)    331,  90 
N.  Y.  Suppl.  359, ;  > 

■Pennsylvania. — Kauffman  v.  Nel- 
son, 225  Pa.  St.  174,  73  Atl.  1105; 
Frankel  v.  Norris,  252  Pa.  14,  97  Atl. 
104. 

Rhode  Island. — ^Marsh  v.  Boyden, 
33  R.  I.  519,  82  Atl.  393. 

Texas. —  Posener  v.  Long  (Civ. 
App.),  156  S.  W.  591. 

Vermont. — Adams  v.  Averill,  87  Vt, 
330,  88  Atl.  738. 

Washington. — ■  Yanse  v,  Seattle 
Taxicab  &  Transfer  Co.,  91  Wash.  415, 

157  Pac.  107. 

Canada. — Rose  v.  .Clark,  19  West. 
L.  R.  456. 

Auto  coming  from  behind  pedes- 
trian.— "  The  complaint  in  this  case 
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car  from  which  they  alight,  but  he  must  anticipate  that  some 
passengers  may  pass  behind  the  ear  to  the  other  side.^'  The  courts 
in  some  jurisdictions  are  constrained  to  say  that  more  than  ordi- 
nary care  is  required  of  the  operator  of  a  motor  car  when  he  is 
passing  a  stationary  street  car;'*  but  other  courts,  in  reaching  the 
same  practical  resiilt,  say  that  only  reasonable  care  is  required,  but 
that  reasonable  care  is  such  caire  as  is  commensurate  with  the 
danger.  The  amount  of  care  required  depends  on  the  character 
of  the  machine  as  to  size  and  weight,  the  speed  and  noise  thereof, 
and  the  condition  of  the  streets  and  other  surrounding  circum- 
stances.*' It  may  be  considered  negligence  for  a  person  in  charge 
of  an  automobile  to  run  it  along  a  street  past  a  street  ear  that  has 
stopped  to  allow  passengers  to  get  on  and  off,  at  a  rate  of  not  more 
than  six  or  seven  miles  an  hour.'"     The  questions  of  negligence,^'^ 


shows  that  appellee  was  in  the  cen- 
ter of  Main  Street,  running  north, 
trying  to  eatch  a  street  car;  that  ap- 
pellant, driving  his  automobile,  was 
coming  up  behind  appellee,  and 
gradually  approaching  him;  that  ap- 
pellant saw  appellee  in  the  street 
ahead  of  him,  but  .that  appellee  was 
unaware  of  the  presence  of  the  ma- 
chine. The  right  of  appellee  to  be 
in  the  street  for  the  purpose  of  board- 
ing a  street  car  is  cigar.  Under  the 
conditions  alleged  in  the  complaint, 
it  was  the  duty  of  appellant  to  exer- 
cise ordinary  care  to  avoid  running 
against  appellee."  Wellington  v. 
Reynolds,  177  Ind.  49,  97  N.  E.  155. 

87.  Johnson  v.  Johnson  137  Minn. 
198,  163  N.  W.  160. 

88.  Kelly  v.  Schmidt.  143  La.  91, 
76  So.  250.  "And  a  chauffeur,  driv- 
ing a  machine  on  a  portion  of  the 
public  highway  which  is  usually  used 
by  vehicles  going  in  an  opposite  di- 
rection, and  driving  by  a  standing 
street  car  at  the  regular  place  for 
taking  on  and  putting  off  passengers. 


niu,st .  use  extra  precautions  to  avoid 
accidents.  Under  such  circumstance.? 
he  will  certainly  be  presumed,  in  case 
of  accident,  to  have  seerf'  a  person 
standing  in  the  roadway,  or  near  the 
rear  end  of  the  street  car,  and'  his 
employer  will' be  responsible  in  dam- 
ages for  an  accident  occurring 
through  his  fault."  Kelly  v.  Schmidt, 
142  La.  91,  76  So.  250. 

Greater  care. — The  driver  of  an  au- 
tomobile should  exercise  a  greater  de- 
gree of  care  at  points  where  persons 
are  in  the  habit  of  getting  on  and  off 
cars  than  under  ordinary  circum- 
stances. So  a  defendant  was  held  lia- 
ble for  an  injury  to  a  person  seek- 
ing to  board  a  car  at  such  a  point 
where  the  driver  of  an  automobile  at- 
tempted to  pass  between  the  car  and 
a  ■\ehiole  which  he  had  overtaken. 
Rose  V.  Clark,  19,  West.  L.  R. 
(Canada)   456. 

89.  Bellinger  v.  Hughes,  31  Cal. 
App.  464,  160  Pac,  838. 

90.  Brewster  v.  Barker,  129  N.  Y. 
App.  Div.  907,  113  N.  Y.  Suppl.  1026. 
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and  contributory  negligence, ^^  in  these  cases,  are  generally  for  the 
jury.^'  Driving  close  to  the  street  car  at  any  considerable  speed 
is  sufficient  to  sustain  a  charge  of  negligence.^^  Thus,  where  the 
evidence  tended  to  show  that  the  plaintiff,  after  alighting  from  a 
street  car,  looked  up  and  down  the  street  and  then  passed  behind^ 
the  car  toward  the  other  side  of  the  street  and  was  immediately 
struck  by  the  defendant's  automobile,  which  was  being  driven  at  a 
high  rate  of  speed  within  a  few  inches  of  the  cai',  it  was  held  that 
the  questions  of  negligence  and  contributory  negligence  were  for 
the  jury.^^  And,  where  there  was  evidence  that  a  street  car  con- 
ductor stepped  off  the  front  end  of  his  car  to  the  street  for  the  pur- 
pose of  going  to  the  rear  thereof,  and  that  when  he  stepped  off,  an 
automobile  going  from  three  to  five  miles  an  hour  struck  him 
though  there  was  plenty  of  room  near  the  curb  for  the  auto  to  pass 
in  safety,  it  was  held  that  the  negligence  of  the  driver  of  the  au- 
tomobile was  a  question  for  the  jury.*® 

Sec.  424.  Driving  past  street  car  —  moving  street  car. 

While  the  driver  of  an  automobile  is  bound  to  anticipate  that  a 
standing  street  car  is  receiving  or  discharging  passengers  who  may 
pass  along  the  street  in  front  of  his  machine;,  the  situation  is  differ- 
ent in  case  of  a  moving  street  car.     The  operator  of  a  motor  ve- 

Twelve  miles. — A   speed  of  twelve  avoid  a  collision,  but  in  fact  ran  into 

miles  an  hour  when  passing  a  street  hirfi,  was  free  from  negligence;  "under 

car  has  been  held  sufficient  evidence  'such  circumstances,  the  questions  of 

of    negligence    to    justify    a    verdict  negligence     and     contributory    negli- 

against  the  owner  of  the  automobile.  gence  are  for  the  jury.     Hefferon  v. 

Bannister   v.   H.   Jevne   Co.,   28    Cal.  Reeves    (Minn.)    167  N.  W.  423. 

App.  133,  151  Pac.  546.  94.  Naylor   v.   Haviland,   88   Conn. 

91.  Section  452.  256,  91  Atl.  186;  Johnson  v.  Johnson, 

92.  Section  487.  137  Minn.  198,  163  N.  W.  160. 

93.  Question    for    jury. — Where    a  95.  Dugan  v.   Lyon,  41  Pa.   Super, 
person   leaves  a  street  car  and  pro-  Gt.  52. 

ceeds  at  an  ordinary  pace  toward  the  96.  Caesar  v.  Fifth  Ave.  Stage  Co., 

sidewalk,  it  cannot  be  said  as  a  mat-  45  Misc.  (N.  Y.)  331,  90  N.  Y.  Suppl. 

ter  of  law  that  the  driver  of  an  au-  359. 
toraobjle   who    saw   him    in    time   to 
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hide  is  not  bound  to  anticipate  that  a  person  will  jump  from  a 
moving  ear  in  front  of  his  vehicle,  and,  hence,  in  the  absence  of 
statute  or  municipal  regulation  affecting  the  question,  when  a 
passenger  leaps  from  a  moving  street  car  in  front  of  his  vehicle, 
he  is  not  chargeable  with  negligence  merely  because  of  his  failure 
to  stop  or  slacken  the  speed  of  his  machine  when  meeting  or  passing 
the  street  car.^' 

Sec.  425.  Driving  past  street  car — statutory  and  municipal 
requirements. 

Statutes  and  municipal  ordinances'  have  been  enacted  in  some 
jurisdictions  which  bear  upon  the  operation  of  automobiles  when 
passing  street  cars.'^  Thepe  regulations  are  of  two  general  classes. 
One  prescribes  the  distance  from  the  street  car  which  an  automo- 
bile must  take  when  passing.^'  The  other  class  regulates  the  speed 
of  the -.machine^  in  some  eases  being  so  drastic  as  to  require  the 
stopping  of  the  automobile.^  Thus,  it  has  been  enacted  by  statute 
that,  "  When  a  motor  vehicle  meets  or  overtakes  a  street  passengei' 
car  which. has  stopped,  for  the  purpose  of  taking  on  or  discharging 
passengers,  the  motor  vehicle  shall  not  pass  said  oar  on  the  side 
on  which  passengers  get  on  or  off,  until  the  car  has  started  and 
any  passengers  who  have  alighted,  shall  have  gotten  safely  to  the 
side  of  the  road."  ^    It  has  also  been  held  that  a  municipal  corpora- 

97.  Brown    v.    Brasbear,     22     Cal.  hattan  Steam  Bakery,  178  App.  Div. 
App.  135,  133  Pac.  505;  Horowitz  v.  706,  165  N.  Y.  Suppl.  847. 
Gottwalt  (N.  J.  Law),  102  Atl.  930;  1.  Hartnett  v.  Tripp    (Mass.),  121 
Starr   v.    Schenk,   25   Mont.    L.    Eep.  N.     E.     17;     Meenach    v.     Crawford 
(Pa.)    18.  (Me.),   187   S.  W.   879;    Horowitz  v. 

98.  Kling  V.  Thompson-McDonald  Gottwalt  (N.  J.  Law),  102  Atl.  930; 
Co.,  127  Minn.  468,  149  N.  W.  947;  Kolankiewiz  v.  Burke  (N.  J.  Law), 
Grouch  V.  Heffner,  184  Mo.  App.  365,  103  Atl.  249;  Lewis  v.  Wood,  247 
171  S.  W.  23.  Pa.    St.    545,   93   Atl.   605;    Ward   v. 

99.  Bannister  v.  H.  JevBe  Co.,  28  Cathey  (Tex.  Civ.  App.),  210  S.  W. 
Cal.  App.  133,  151  Pac.  546;  San-  289;  Zimihermknn  v.  Mednikoff,  165 
tina  V.   Tomlinson    (Cal.   App.),   171  Wis.  333,  163  N.  W.  349. 

Pae.  437;  Kolankiewiz  v.  Burke   (N.  a,  Pennsylvania   Statutes,    Ajet    of 

J.  L.),  103  Atl.  249;  Lorenzo  V.  Man-       April    27,    1909     (p.    L.    265).      See 
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tioii  may  enact  an  ordinance  forbidding  automobiles  to  pass  street 
oars  while  they  are  receiving  or  discharging  passengers,  and  that 
the  violation  of  such  an  firdinanee  is  negligence  per  se?  The  effect 
of  a  violation  of  a  statute  or  municipal  ordinance  regulating  the 
conduct  of  automobile  drivers,  is  considered  more  at  length  at  an- 
other place  in  this  work.*  Regulations  of  this  character  may  apply 
to  persons  intending  to  become  passengers  as  well  as  those  leaving 
the  car.^    And  pedestrians,  who  are  crossing  the  street  close  to  a 


Lewis  V.  Wood,  347  Pa.  St.  545,  93 
At).  605;  Frankel  v.  Norris,  ;.'53  Pa. 
14,;  97  Atl.  104.  "  It  will  be  observed 
that  the  defendant  in  violation  to 
the  statute  passed  the  street  cav 
after  it  had  stopped  and  on  the  aide 
on  which  passengers  were  getting  off. 
It  is  clear,  therefore,  that  the  defend- 
ant was  guilty  of  negligence  which 
resulted  in  the  plaintiff's  injuries. 
Aside  from  the  act  of  assembly,  it 
was  a  reckless  and  negligent  act  of 
the  defendant  in  driving  his  machine 
at  such  speed  and  so  close  to  the 
street  car  when  the  passengers  were 
alighting  and  would  necessarily  pro- 
ceed to  cross  the  street  to  the  side- 
walk. His  conduct  was  cleaiiy  a  vio- 
lation of  duty  which  made  him  re- 
sponsible for  any  resultant  injury. 
He  not  only  disregarded  a  plain  duty 
which  he  owed  to  the  13  or  15  pas- 
sengers alighting  from  the  street  car. 
but  violated  the  positive  command  of 
ii  statute  which  required  him  not  to 
pass  the  street  car  while  it  was  at 
rest.  He,  therefore,  not  only  failed 
to  observe  a  plain  duty  imposed  by 
theciyil  law,  but  was  also  an  of- 
fender against  a  criminal  statute  of 
the  commonwealth.  The  court  vva' 
manifestly  correct  in  conceding  that 
the  defendant's  conduct'  resulting  in 
the  plaintiff's  injuries  was  actionable 


negligences"     Lewis  v.  Wood,  247  Pa. 
St.  545,  93  Atl.  605. 

3.  Sohell  V.  DuBois,  94  Oh.  St.  93, 
113  N.  E.  664,  wherein  it  was  said: 
"  In  this  case  the  ordinance  made  it 
unlawful  for  a  person  to  drive  an  au- 
tomobile past  a  street  car,  standing 
for  the  purpose  of  receiving  or  dis- 
charging passengers.  It  is  inconceiv- 
able that,  in  the  midst  of  daily  ex- 
periences which  arrest  attention,  any 
argument  is  needed  to  show  the  wis- 
dam  of  such  an  ordinance  or  that  it 
is  within  the  police  power  of  the 
State  whose  exercise  has  been  dele- 
gated to  the  city:  Such  an  ordinance 
must  be  reasonable,  and  must  not 
conflict  with  general  laws.  The  right 
of  the  driver  of  an  automobile  to  the 
use  of  the  public  thoroughfares  must 
lie  recognized  and  not  unreasonablj' 
interfered  with.  But  the  rights  of 
pedestrians  and  others  must  be 
equally  respected.  All  must  realize 
that  this  comparatively  new  and 
more  dangerous  method  of  travel, 
which  has  become  a  permanent  and 
essential  factor  in  the  life  of  the 
country,  has  imposed  increased  mu- 
tual obligations  of  care  on  drivers 
and  pedestrians." 

4.  Sections  397-402. 

5.  Crombie  v.  O'Brian,  178  App. 
Div.  807,  165  N.  Y.  Suppl.  858;  Zim- 
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standing  street  car,  as  well  as  the  passengers  of  the  car,  are  en- 
titled to  relj  on  the  obedience  by  motorists  of  regulations  and  can 
•avail  themselves  of  the  benefit  thereof  in  case  of  a  collision.''  The 
government  may  well  be  said  to  be  as  interested  in  protecting  the 
lives  and  limbs  of  non-passengers  as  it  is  in  protecting  those  who 
■are  passengers;  afid  it  is  recognized  that  the  former  are  in  no 
better  'position  to  protect  themselves  than  are  the  latter.'' 

Sec.  426.  Driving  past  street  car  —  assisting  passenger  on 
car. 

Due  precautions  should  be  taken  by  the  operator  of  an  automo- 
bile to  avoid  iiijury  to  one  who  is  assisting  a  passenger  to  board  a 
street  car  or  who  is  moving  towards  the  sidewalk  after  giving  such 
assistance.  Thus,  where  it  appeared  that  the  plaintiff,  having  as- 
sisted friends  to  board  a  street  car,  started  to  cross  the  street ;  that 
she  looked  up  and  down  the  street  when  crossing  the  first  and  sec- 
ond car  tracks  and  saw  nothing,  but  was  struck  by  an  automobile 
when  she  had  nearly  reached  the  curb ;  and  the  chauffeur  testified 
that  the  plaintiff  ran  from  behind  the  street  car  in  front  of  his 
•machine  and  that  he  did  what  he  could  to  avoid  her,  but  was  un- 
able to  do  so,  while  disinterested  witnesses  testified  that  the  auto- 
mobile was  running  from  twenty  to  thirty  miles  an  hour  and  made 
no  effort  to  avoid  the  plaintiff,  and  that  the  imjSact  threw  her  ten 
or  fifteen  feet,  and  it  appeared  that  it  was  windy  with  a  flurry  of 
snow,  it  was  held  that  the  negligence  of  the  chauffeur  and  the  cqp- 
tributory  negligence  of  the  plaintiff  were  questions  for  the  ]"ury.^ 

Sec.  427.  Driving  past  street  car  —  auto  on  wrong  side  of 
street. 

The  fact  that  an  automobile  passes  on  the  wrong  side  of  a  street 
■car  discharging  passengers  has  a  material  bearing  on  the  rights  of 

mermann  v.  Mcdnikoff,  ,165  Wis.  333,  7.  Meenach  v.  Crawford  (Mo.),  187 

1«2  N.  W.  349.  S.  W.  879. 

6.  Meenach  v.  Crawford  (Mo.),  187  8.  Baker  v.   Close,  137  N.  Y.  App. 

S.  W.  8J9;  Kolankiewiz  v.  Burke  (N.  Div.  529,  121  N.  Y.  Suppl.  729, 
J.  L.),   103  Atl.   249. 
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the  parties.^  In  the  first  plaee^  the  violation,  of  the  law  of  the  road 
is  considered  to  constitute  a  prima  fe^ie  case  of,  negligence  which 
calls  upon  the  driver  to  explain  his  conduct  in  violating  the  rule.^* 
Then,  again,  on  the  question  of  contributory  negligence  of  the  per- 
son injured,  it  is  generally  held  that  one  is  not  required  to  anti- 
cipate a  violation  of  the  law  of  the  road  by  the  driver  of  an  auto- 
mobile, and  that  the  pedestrian  is  not  required  to  look  out  for  motor 
vehicles  which  may  be  proceeding  on  the  wrong  side  of  the  street 
with  the  same  degree  of  vigilance  as  for  vehicles  proceeding  in  ac- 
cordance with  the  recognized  custom  of  travel." 

Sec.  428.  Driving  past  street  car  —  liability  of  street  rail- 
way company.  v 

There  is  a  conflict  of  authority  on  the  question  of  the  duty  of 
street  railways  in  furnishing  passengers  a  safe  way  to  the  sidewalk 
after  they  have  alighted  from  a  street  car.  But  it  is  clear  that  the 
company  must  exercise  the  highest  degree  of  care  to  see  that  its 
passengers  alight  in  safety,  its  duty  requiring  it  to  warn  them  of 
danger,  if  any,  at  the  place  of  alighting.^^  Thus,  there  may  be  a 
question  for  the  jury  whether  a  street  car  company  has  fulfilled  its 

9.  Harris   v.    Johnson,   X74   Cal.   55,  of  others  using  the  street.     Such  con- 
161    Pac.    1155.      "Defendant's    auto  duct, was  gross  negligence  on  the  pari, 
truck  was  being  driven  at  a  great  rate  of  the  driver,  and  it  resulted  in  the 
of    speed,    without    lights;    and    the  death   of   plaintiffs'   son."     Kelly   v. 
driver    gave    no    signal    as    he    ap-  Schmidt,  143  La.  91,  76  So.  250. 
preached    the    intersection    of    these  10.  Sections  267,  433. 
two  streets,  and,  without  slacking  his  ■       Greater  vigilance. — When   an  auto 
speed,  he  ran  his  auto  on  the  wrong  driver  is'proceeding  along  th^  wrong 
side  of  the  street,  through  a  narrow  side   of   the   highway,   a  greater  de- 
way  between  a  stationary  electric  car  gree   of  care   is   imposed  on   him  to 
and  the  neutral  ground,  over  a  place  avoid  injury  to  persons  on  the  street, 
which   he  well  knew  to  be  used  by  New  York  Transp.  Co.  v.  Garside,  157 
passengers    in    getting    on     and    off  Fed.  521,  85  C.  C.  A.  285. 
street  cars,  and  where  he  might  ex-  11.  Section  473. 
pect  traffic  to  be  congested,  with  a          12.  Woods  v.  North  Carolina  Pub- 
noisy  steam  train  making  the  crossing  lie   Service  Co.    (N.   Car.),  94  S.  E. 
at  the  same  time.     All  of  this  was  459. 
done  in  total  disregard  of  the  rights 
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duty  when  it  permits  a  passenger  to  alight  immediately  in  front  of 
an  approaching  motor  vehicle,  without  giving  him  any  warning  of 
the  impending  danger.^^  The  fact  that  the  driver  of  the  vehicle 
was  also  guilty  of  negligence  does  not  excuse  the  negligence  of  the 


company," 

Sec.  429.  Driving  on  walk  or  place  reserved  for  pedestrians 
—  in  general. 

When  a  foot  traveler,  while  occupying  a  part  of  the  street  or  high- 
way which  is  devoted  exclusively  to  the  use  of  pedestrians,  is  struck 
by  a  motor  vehicle,  it  can  usually  be  said  with  some  degree  of  as- 
surance that  the  driver  of  the  machine  has  been  guilty  of  .negli- 
gence. Thus,  when  one  is  on  the  side  of  the  road  outside  of  the 
ordinary  course  for  vehicular  traffic  and  is  there  struck  by  an  au- 
tomobile, the  negligence  of  the  driver  is  generally  at  least  a  ques- 
tion for  the  jury.^^    Similarly,  where  a  person  seated  on  a  park 


13.  Woods  V. 
lie  Service  Co. 
459. 

14.  Woods  V. 
lie   Service  Co. 


North  Carolina  Pub- 

(N.   Car.),   94   S.   E. 


North  Carolina  Pub- 
(N.  Car.),  94  S.  E. 
459,  wherein  it  was  said:  "The  neg- 
ligence of  the  drivjer  of  the  automo- 
bile is  established  by  the  evidence, 
but  this  does  not  relieve  the  defend- 
ant from  liability,  if  it  was  also  neg- 
ligent, as  there  may  be  two  proxi- 
mate causes  of  an  injury,  and  where 
this  condition  exists,  and  the  party 
injured  is  not  negligent,  those  respon- 
sible for  the  causes  must  answer  in 
damages,  each  being  liable  for  the 
whole  damage,  intsead  of  permitting 
the  negligence  of  one  to  exonerate 
the  other.  It  is  in  the  application  of 
this  principle  it  is  held,  except  where 
the  doctrine  of  comparative  negli- 
gence prevails,  that  the  plaintiflf  can- 
not recover  if  his  own  contributory 
negligence  concurs  with  the  negli- 
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gence  of  the  defendant  in  causing  the 
injury,  because  as  his  negligence  is 
one  of  the  proximate  causes,  he  a& 
well  as  the  defendant  is  liable  for 
the  whole  damage,  and  as  there  is 
no  contribution  among  tort-feasors. 
he  cannot  recover  anything  from  the 
defendant."  . , 

15.  Brogini  v.  Steyner,  134  Md. 
369,  93  Atl.  806,  where  it  was  said: 
"  The  injury  here,  as-  thus  shown,  was 
not  suffered  by  a  pedestrian  who  was 
crossing  a  public  thoroughfare,  but 
by  one  who  was  on  the  edge  of  the 
road,  where  it  was  not  likely  that  he 
would  be  in  the  way  of  those  using 
other  means  of  travel.  The  negli- 
gence charged  he  consisted  in  driv- 
ing an  automobile  so  close  to  a  per- 
son thus  situated,  as  to  bring  the  side 
of  the  car  in  collision  with  him  as 
he  was  pursuing  his  course  in  obvi- 
ous ignorance  of  its  approach.  There 
can  be  no  doubt  that  such  an  undue 
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bench  is  injured  by  a  vebicle  driving  over  his  foot,  a  finding  of 
negligence  on' the  part  of  the  driver  will  be' sustained.^^  And,, 
■ivhere  a  State,  through  a  State  fair  commission,  permits  a  race 
of  high  powered  automobiles  to  be  held  on  f  a-ir  grounds  on  a  track 
originally  made  for  horse  races,  and  only  protected  by  a  wooden 
fence  of  flimsy  construction  which  is  not  capable  of  resisting  the 
impact  of  such  machines,  it  has  been  held  liable  for  injuries  caused 
by  a  racing  machine  which  leaves  the  tract  and  plunges  through 
the  fence  into  a  crowd  of  spectators."  So,  too,  where  one  was  in- 
jured by  an  automobile  while  passing  through  the  rear  portion  of 
an  automobile  repair'  and  farm  implement  shop  in  order  to  transact 
business  in  the  front,  it  was  held  that  the  fact  that  he  reached  the 
place  where  he  was  injured  by  passing  through  a  rubbish-strewn 
alley  and  the  rear  entrance  to  the  building,  did  not,  upon  the  facts 
of  the  case,  constitute  him  a  bare  licensee,  so  as  to  preclude  him 
from  invoking  the  rights  of  one  upon  the  premises  by  invitation.^' 
Likewise,  where  a  child  playing  in  a  lot  at  the  side  of  the  road,  was 
struck  by  an  automobile  which  was  diverted  from  the  highway  by 
reason  of  a  collision  with  another  vehicle,  negligence  may  be 
charged  against  the  driver  of  the  latter  vehicle.^' 

Sec.  430.  Driving  on  walk  or  place  reserved  for  pedestrians 
—  sidewalk. 

When  one  is  standing  on  or  walking  along  a  sidewalk  at  a  place 
where  vehicles  are  not  expected  to  run,  and  is  injured  by  an  auto- 
appropriation  of  a  highway  to  the  Cresse,  53  Ind.  App.  693,  102  N.  E. 
injury  of  one  who,  like  the  plaintiff,  403;  Young  v.  Bacon  (Mo.  App.), 
was    lawfully    entitled    to,    and   was      183  S.  W.  1079. 

merely  availing   himself  of,   its   rea-  16.  Silverman  v.  City  of  New  York, 

sona'ble  use  would  amount  to  action-       114  N.  Y.  Suppl.  59. 
able  negligence.     This  is  the  theory  17.  Arnold  v.  State,  163  N.  Y.  App. 

of  the  declaration  filed  in  the  case,      Div.  253,  148  N.  Y.  Suppl.  479. 
and,  as  there  was  some  testimony  in  18.  Jewison     v.     Dieudonne,     127 

its  support,  we  miist  hold  that  the      Minn.  163,  l49  N.  W.  20. 
trial  court  ruled   correctly  in  refus-  19.  Dllger  v.  Whittier,  33  Cal.  App. 

ing   to   direct   a  verdict   for   the  de-      15,  164  Pac.  49. 
fendant."       See     also     Kinmore     v. 
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mobile,  as  a  general  proposition,  the  circumstances  permit  a  charge 
of  neirligence  against  the  driver  of  the  vehicle.^"  As  was  said  in 
one  case,^^  "  When  a  defendant  is  shown  to  have  so  driven  his  au;^ 
tomobile  rapidly  over  a  part  of  the  space  allotted  to  the  use  of 
pedestrians  as  a  sidewalk  as  to  have  inflicted  injury  on  a  person 
or  property  and  it  does  not  appear  from  the  plaintiff's  case  that  his 
action  was  without  fault  on  his  part,  it  is  incumbent  on  him  to 
show  that  it  was  not  practicable  in  the  exercisie  of  care  under  the 
circumstances  to  have  prevented  any  part  of  his  vehicle  from  oc- 
cupying the  sidewalk  space."  As  automobiles  ordinarily  travel 
on  the  part  of  the  street  within  the  curbs  assigned  to  vehicular 
traffic,  the  mere  fact  that  one  was  run  upon  the  sidewalk,  to  the 
hurt  of  pedestrian  lawfully  there,  may  bring  into  the  play  the 
doctrine  of  'res  ipsa  loquitor}'^     Considerable  prudence  should  be 


20.  Jacob  V.  Ivins,  250  Fed.  431; 
Brown  v.  Des  Moines  Bottling  Works, 
174  Iowa,  715,  156  N.  W.  829;  Mur- 
ray V.  Liebmann  (Mass.),  ISO  N.  E. 
79;  Philpot  V.  Fifth  Ave.  Coach  Co., 
142  N.  y.  App.  Div.  811,  128  N.  Y. 
Suppl.  35.  "  Proof  that  the  driver 
permitted  his  machine  to  be  diverted 
from  its  main  course  of  travel  on  the 
street  to  the  sidewalk,  without  any 
warning  to  the  people  standing  there 
of  the  fact  of  its  coming,  would  be 
proof  of  such  negligence,  prima  facie, 
as  would,  in  and  of  itself,  entitle  the 
one  injured  by  the  act  to  recoTer  as 
for  negligence."  Brown  v.  Des 
Moines  Steam  Bottling  Works,  174 
Iowa,  715,  156  N.  W.  829. 

21.  McGettigan  v.  Quaker  City  Au- 
tomobile Co.,  48  Pa.  Super.  Ct.  602. 

22.  I^ins  V.  Jacob,  245  Fed.  892; 
Brown  v.  Des  Moines  Bottling  Works, 
174  Iowa,  715,  156  N.  W.  829.  "It 
was  the  duty  of  the  driver  of  the  au- 
tomobile upon  the  traveled  part  of 
the  street  to  control  and  manage  his 


automobile  with  such  reasonable  care 
and  prudence  as  not  to  divert  or  per- 
mit its  course  to  be  diverted  from 
the  main  street  onto  the  sidewalk 
upon  which  people  were  standing. 
Therefore,  when  it  is  shown  that  one 
who  is  traveling  upon  the  portion  oi 
the  street  set  apart  for  the  use  of 
vehicles,  suddenly,  and  without  warn- 
ing, diverts  his  course  and  comes 
upon  the  sidewalk  upon  which  peo- 
ple are  standing,  he  violates  that 
duty  which  he  owes  to  those  right- 
fully on  the  sidewalk,  and  thus, 
prima  facie,  becomes  involved  in  neg- 
ligence. This  involves  the  doctrine 
of  res  ipsa  loquitur,  arid  says:  'You- 
violated  your  duty  to  those  right- 
fully standiiJg  upon  the  sidewalk  by 
allowing  your  car  to  be  diverted  sud- 
denly from  its  course  and  to  come 
upon  the  sidewalk,  without  warning 
to  those  rightfully  congregated 
there.'  It  would  be  a,  doctrine  against 
all  reason  to  hold  that  one  driving 
upon  the  traveled  portion  of  a  street 
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exercised  when  one  is  driving  a  motxjr  vehicle  in  or  out  of  a  private 
driveway  across  a  sidewalk,  the  nature  of  the  crossing  being  an  ele- 
ment to  be  considered  on  the  cai'e  to  be  exercised  by  the  driver.^*' 
Thus,  when  one  is  standing  on  the  edage  of  the  pavement  with  one 
foot  on  the-curb,  and  the  driver  of  an  automobile  either  through 
reeklesa  management  or  inexperience  drives  his  machine  on  the 
curb,  the  question  of  negligence  is  for  the  jury.^*  A¥hen  a  motor 
vehicle  skids  so  as  to  injure  a  person  on  the  sidewalk,  the  driver 
thereof  may  be  liable  for  the  ensuing  damages.^^  Similarly,  where 
an  automobile  skidded  on  a  turn  so  that  its  top  projected  over  the^ 
aidewalk  and  struck  a  boy,  the  owner  was  held  liable,  it  appearing 
that  there  were  no  conditions  making  it  necessary  for  the  driver  tc 
make  such'a  short  turn  on  such  a  high  speed.^*  So,  too,  when  one 
standing: inside  of  the  curb  was  struck  by  a  spare  tir6  carried  on 
the  running  board  of  an  automobile,  it  was  held  that  there  was 
sufficient  to  charge  the  automobilist  with  negligence.^''  And  when 
a  tire  blew  out  and  by  reason  thereof  the  locking  ring  was  released 
and  struck  a  pedestrian,  and  it  appeared  that  the.  release  couM  have 
been  avoided  had  the  driver  stopped  the  machine  more  promptly, 
a  question  of  negligence  was  presented  for  the  jury.^    Likewise, 

with    a   dangerous,   heavy,   and   fast-  23.  J.-  F. ,  Darmondy    Co.   v.    Reed 

moving   vehicle   may   permit   his    ve-  (Ind.),    Ill    N.    E.    317;    Tuttle   v. 

hicle  to  be  suddenly  diverted  from  its  Briscoe  Mfg.  Co.,   190  Mich.  22,   155 

course  upon  the  traveled  street  onto  N.  W.  724. 

and  over  a  sidewalk  set  apart  for  the  24.  May  v.  Allison,  30  Pa.  Super. 

use   of  pedestrians.     It  is  not  going  Ct.  50. 

too  far  to  say  that  such  an  act,  not  25.  Philpot    v.    Fifth    Ave.    Coach 

only  involves  negligence,  but  it  would  Co.,  142  N.  Y.  App.  Div.  811,  128  N. 

have  a  tendency  to  show  a   reckless  Y.  Suppl.  35;  Core  v.  Resha  (Tenn.), 

and  wanton   disregard  to  the   rights  304  S.  W.  1149. 

of   those   upon   the   sidewalk,   and   a  26.  McGettigan     v.     Quaker     City 

violation  of  a  palpable  duty,   which  Automobile    Co.,    48    Pa.    Super.    Ct. 

the  law  enjoins  upon   every   man  to  603. 

80  exercise  his  own  right  that  he  may  27.  Murray   v.   Liebmann    (Mass.). 

not,    unreasonably    or    unnecessarily,  120  N.  E.  79. 

imperil   the  safety  of   others   in  the  28.  Regan  v.  Cummings,  228  Mass. 

exercise  of  their  rights."     Brown  v.  414,  117  N.  E.  800. 

Des   Moines    Steam    Bottling   Works, 

174  Iowa,  715,  156  N".  W.  829. 
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when  a  person,  who  was  leaning  against  a  pole  on  the  inside  of  the 
curb,  was  struck  and  killed  by  an  automobile,  liability  for  his  death 
was  sustained.^' 

Sec.  431.  Driving  on  walk  or  place  reserved  for  pedestrians 
—  safety  zone. 

When  one  reaches  a  "  safety  zone  "  in  a  street,  out  of  which 
vehicles  are  expected  to  remain,  he  may  reasonably  rely  bn  the 
security  thereby  expcted  to  be  afforded.  If  he  is  sti'uck  by  an  auto- 
mobile while  he  is  in  such  a  location,  it  is  reasonable  to  charge  the 
■driver  thereof  with  the  results  of  the  collision.^" 

Sec.  432.  Passing  pedestrian  walking  along  road. 

The  situation  with  reference  to  pedestrians  on  a  village  or  city 
street  is  somewhat  different  than  as  to  pedestrians  traveling  along: 
a  rural  highway.  In  the  latter  case,  the  pedestrian  does  not  gen- 
erally have  the  benefit  of  a  sidewalk  or  other  path  especially  de- 
voted to  his  needs.  As  in  other  eases  of  fellow  travelers,  it  is  the 
duty  of  the  driver  of  an  automobile  to  exercise  reasonable  care  to 
avoid  injury  to  one  walking  along  the  highway.'^     If  the  foot 

29.  Mehegan  v.  Faber,  158  Wis.  way."  In  thjs  case  each 
<545,  149  N.  W.  397.  simple   negligence   count   shows   that 

30.  See  also  Grombie  v.  O'Brien,  the  defendant  was  traveling  in  an  aU- 
178  N.  Y.  App.  Div.  807;  JeflFares  t.  tomobile  upon  a  public  highway,  and 

'Wolenden,  31  W.  L.  E.  (Canada)  438.  that  the  plaintiff  was  lawfully  walk- 

31.  Dozier  v.  Woods,  190  Ala.  279,  ing  along  such  highway.  The  law 
67  So.  383;  Grriffen  v.  Woofi  (Conn.),  therefore  cast  the  duty  upon  the  de- 
105  Atl.  354;  Van  Rensselaer  v.  fondant  to  drive  his  automobile  in 
Chism,  186  App.  Div.  557.  See  also  such  a  reasonable  way  as  not  to  in- 
Brown  V. "  City  of  Wilmington,  4  jure  the  defendant.  Dozier  v.  Woods, 
Boyce  (Del.)  43,  90  Atl.  44.  190  Ala.  379,  67  So.  283.  "It  re- 
"  Travelei's  upon  a  public  highway  quires  no  discussion  to  demonstrate 
owe  a  duty  to  others  traveling  upon  that  it  might  have  been  found, negli- 
such  highway,  and  that  duty  requires  gent  on  the  part  of  one  driving  an 
them  to  so  reasonably  conduct  them-  automobile  at  night  to  overtalce  and 
selves  in  the  use  of  the  highway  as  run  into  a  pedestrian  traveling  so  far 
tluit  they  will  not  injure  others  who  as  appears  continuously  in  a  direct 
are    also    traveling   upon    such    high-  path  on  the  right  of  a  road,  without 
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traveler  is  oblivious  of  the  approach  of -the  vehicle,  the  driver 
should  give  a  warning  of  his  approach.^^  But  the  law  of  the  road 
does  not,  as  a  general  proposition,  have  much  importance  in  cases 
of  this  kind.  A 'statute  providing  that  vehicles  shall  turn  to  the 
right  upon  meeting,  does  not  have  any  application  as  between  ah 
automobile  and  a  pedestrian  meeting  on  thei  highway.^^  Nor  does 
a  statutory  enactment  providing  a  rule  of  the  road  for  the  over- 
taking and  passing  of  vehicles  on  the  highway  necessarily  apply 
as  between  an  automobile  and  a  pedestrian.^*  A  statutory  provisioii 
may  limit  the  speed  at  which  a  motor  vehicle  shall  pass  a  person 
walking  along  the  highway.^^  Foot  travelers  have  equal  rights 
"■upon  the  highway  with  the  drivers  of  vehicles,  and  the  usual  state- 
ment of  their  obligation  is  that  they  niust  use  what  amounts  to 
reasonable  care  in  the  particular  circumstances.  It  may  be  that 
as  a  matter  of  law  reasonable  care  requires  a  pedestrian  who  is 
about  to  be  overtaken  by  an  automobile  to  step  to  one  side  and 
allow  it  to  pass,  So  that  it  will  not  have  to  turn  out  and  go  around 
him.  And  if  the  road,  or  the  traveled  portion,  is  so  narrow  that 
one  or  the  other  must  get  outside  of  it  in  order  that  the  car  may 
pass,  doubtless  this  should  be  done  by  him  who  is  on  foot,  because 
he  can  do  it  the  more  easily.  But,  where  the  beaten  track  is  wide 
enough  for  several  vehicles  to  pass,  there  can  be  no  hard  and  fast 
rule  that  pedestrians  must  get  completely  outside  of  the  highway 
or  of  the  traveled  portion  of  it.^^ 

Sec.  433.  Motor  vehicle  on  wrong  side  of  street. 

^When  a  niotor  vehicle  strikes  a  pedestrian  in  the  street,  if  the 
vehicle  is  traveling  on  the  wrong  side  of  the  highway,  a  presump- 

veering   to    one   side   or   the   other.''  34.  Brown    v.    Thayer,    212    Mass. 

Powers  y.  Ixjring  <Ma8S.),  121  N.  E.  392,;  99  N.  E.  237.     See  also  Feehan 

435.  y.  Slater,  89  Conn.  697,  96  Atl.  159. 

32.  Dignum  v.  Weaver  (Mo,  App.),  -35.  games    v.    Clark     (Kan.),    177 
204  S.  W.  566.  Pac.   540. 

33.  Apperson  V,  Lazro,  44  Ind.  App.  36.  Eames    y.    Clark    (Kan.),    177 
186,   88  N.   E.    99.     And   see  section  Pac.  540. 

344. 
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tioii  arises  tha,t  the  driver  thereof  is  guilty  of  negligence-^'  In 
other  ■words,  the  evidence  that  the  machine  was  on  the  side  of ,  the 
road  forbidden  bj  the  law  of  the  road,  creates  a  prima  facie  case  of 
negligence.^*  The  presumption  created  by  violation  of  the  law  of 
the  road  is  one  which  may  be  rebutted  by  evidence  affording  some 
excuse  for  the  automobilist  procejeding  on  the  wrong  side  of  the 
road.^'  Thus,  he  may  pass  to  the  left  side  of  the  road  and  proceed 
there  for  a  reasonable  distance  in  order  to  avoid  an  obstruption 
in  the  street ;  and,  in  case  of  a  collision  with  a  pedestrian,  he  will 
not  necessarily  be  charged  with  negligence.'"'  And,  when  there  is 
little  or  no  travel  upon  the  highway,  the  automobile  may  properly 
be  driven  on  the  left-hand  side  of  the  highway,  tbough  a  higher 
degree  of  care  is  thereby  imposed  on  the  driver.*-'  ISTeither  at  com- 
mon law  nor  under  some  of  the  State  statutes  is  negligence  to  be 
inferred  from  the  fact  that  the  vehicle  was  driven  along  the  cen- 
ter of  the  road.*^  When  an  automobile  overtakes  a  slowei'  vehicle, 
it  is  the  general  rule  of  the  road  that  it  shall  pass  to  the  left  of  the 


37.  Slaughter  v.  Goldberg,  Bowen 
&  Co.,  26  Cal.  App.  318,  147  Pac.  90; 
MeGee  v.  Young,  133  Ga.  606,  64  S. 
E.  689;  Buxton  v.  Ainswortlij  138 
Mich.  532,  101  N.  W.  817,  11  Det. 
Leg.  N:  684,  5  Ann.  Cas.  177;  Moy 
Quon  V.  M.  Furuya  Co.,  81  Wash.  526; 
143  Pac.  99.  See  also  Trzetiatowski 
V.  Evening  American  Pub.  Co.,.  185 
111.  App.  451;  Devine  v.  Warad  Bak- 
ing Co.,  188  111.  App.  588;  Vos  v. 
Franke,  202  111.  App.  133;  Wortman 
V.  Trott,  202  111.  App.  538;  Fitzsim- 
mons  V.  Isman,  166  N.  ,Y.  App.  Div. 
263,  151  N.  Y.  Suppl.  551. 

And  see  section  267. 

38.  Coonan  v.  Straka,  204  111.  App. 
17;  Carpenter-  v,  Campbell  Automo- 
bile Co.,  159  Iowa,  52,  140  N.  W.  225; 
Steele  v.  Burkhardt,  104  Mass.  59; 
Grier  v.  Samuel,  4  Boyce  (27  Del.) 
74,  85  Atl.  759;.  Segerstrom  v.  Law- 
rence, 64  Wash.  245,  116  Pac.  876. 


39.  Conder  v.  Griffith,  61  Ind.  App. 
318,  111  N.  E.  816;  Riepe  v.  Elting, 
89  Iowa,  83,  56  N.  W.  285,  26  L.  E. 
A.  769;  Carpenter  v.  Campbell  Auto- 
mobile Co.,  159  Iowa,  52,  140  N.  W. 
225;  Micfcelson  v.  Fischer,  81  Wash. 
423,  143  Pac.  1160.  And  see  sections 
370-274. 

40.  Clark  v.  Van  Vleck,.135  Iowa, 
194,  112  N.  W.  648.  See  also  Hood 
&  Wheeler  Furniture  Co.  v.  Royal 
(Ala.  App.),  76  So.  .965. 

41.  Segerstrom  v.  Lawrence,  ;  64 
Wash.  245,  116  P.  876;  Moy  Quon  v. 
M.  Furruya  Co.,  81  Wash.  526,  143 
Pac.  99;  Osborne  v.  Landis,  34  W. 
L.  E.  (Canada)  118.  See  also  New 
York  Transportation  Company  v. 
Garside,  157  Fed.  531,  85  C.  0.  A. 
285. 

42.  Linstroth  v.  Peper  (Mo.  App.), 
1S8  S.  W.  1125. 
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forward  vehicle,?^  but  the  driver  of  the  machine  must  exercise  due 
care  in  making  the  passage  so  as  to  avoid  injuries  to  persons  or 
other  conveyances  which  he  might  strike  by  passing  to  the  left  side 
of  the  highway.  He  must  exercise  care  to  see  if  he  can  pass  to  the 
left  with  safety  to  travelers  on  such  side  of  the  highway.**  But  the 
driver  of  a  motor  vehicle  when  turning  to  the  right  to  pass  a 
wagon  is  not  necessarily  bound  to  anticipate  that  a  boy  sitting 
on  the  rear  of  the  wagon  will  jump  off  and  run  toward  the  ma- 
chine.*^ 

Sec.  434.  Turning  corner. 

Statutory  enactments  or  municipal  ordinances  generally  pre- 
scribe that  warning  shall  be  given  when  an  automobilist  seeks  to 
turn  a  corner  over  a  crosswalk.*"  In  some  cases  provisions  are 
made  as  to  the  distance  which  shall  exist  between  the  automobile 
and  the  curb.*''  A  provision  of  this  character  is  designed  for  the 
protection  of  pedestrians  seeking  to  cross  the  street  at  the  corner. 
Or  the  law  makers  may  take  an  entirely  different  view  of  the  duty 
of  the  drivers  of  motor  vehicles  at  corners  and  require  that  they 
keep  as  close  to  the  curb  as  possible.  Such  a  regulation  is  intended 
to  decrease  the  hazard  of  a  collision  with  another  vehicle.  Where 
an  ordinance  required  a  person  driving  an  automobile,  upon  turn- 
ing the  corner  of  any  street  "  to  leave  a  space  of  at  least  six  feet 
lietween  the  curb  and  the  automobile,"  and  it  appeared  that  on  a 
lot  fronting  the, street  a  building  was  in  the  course  of  erection  and 

43.  Section  2SS.  can     pass    the     vehicle     aliead     with 

44.  Pool  V.  Brown,  89  N.  J.  L.  314,  safety  to  other  vehicles  or  pedestrians 
98  Atl.  363.  "Under  the  traffic  law  which  or  who  may  happen  to  be  on_ 
of  this  State,  the  driver  of  a  vehicle  the  left  side  of  the  street."  Pool  v. 
ia  required  to  pass  the  vehicle  ahead  Brown,  89  N.  J.  Law,  314,  98  At!, 
of  him  to  the  left.  That  requirement,  262.  And  see  section  854. 
liowever,  is  subject  to  the  conditions  45.  Biahard  v.  Engelbeck  (Iowa), 
«ciating  in  the  highway  and  does  not  164  N.  W.  203. 

relieve  the  driver  of  the  passing  ve-  46.  Section  330. 

hide  from  the  duty  of  exercising  rea-  47.  City   of   Oshkosh    v.   Campbi"', 

sonable  care  to  ascertain  whether  he      151  Wis.  567,   139  N.  W.  316. 
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that  debris  was  piled  on  the  corner  of  the  street  around  which  a 
fence  or  barricade  had  been  constructed,  compelling  pedestrians  to 
leave  the  regular  walk,  step  into  the  street  and  walk  around  the 
outside  of  the  fence  or  barricade,  it  was  held  that  the  fence  be- 
came the  "  curb  "  within  the  meaning  of  the  ordinance."*'  When 
making  a  turn  toward  the  left,  the  law  of  the  road,  as  frequently 
fixed  by  statutes  and  municipal  ordinances,  requires  that  the  driver 
of  the  vehicle  shall  not  cut  the  corner  but  shall  pass  around  the 
center  of  the  intersection.*^  Independently  of  statutory  regulations 
as  to  the  conduct  of  automobile  drivers  when  turning  comers,  a 
duty  of  exercising  such  care  as  is  commensurate  with  the  great 
danger  at  such  places  is  imposed  on  the  operator  of  a  motor  ve- 
hicle.^" "  Those  who  handle  these  machines,  which  are  highly 
dangerous  if  driven  rapidly,  especially  along  a  crowded  thorough- 
fare, and  more  especially  when  turning  at  the  angle  of  two  inter- 
secting streets  or  roads,  should  strictly  obey  the  law  and  exercise 
that  degree  of  care  generally  which  is  commensurate  with  the  great 
hazard  produced  by  a  failure  to  do  so.  They  should  hold  their  cars 
well  in  hand  and  give  timely  signals  at  points  where  people  should 
reasonably  be  expected  to  be,  and  where  they  have  a  right  to  be."  ^^ 

Sec.  435.  At  street  crossing  —  in  general. 

At  a  street  crossing,  a  pedestrian  has  equal  rights  with  the  driver 
of  a  motor  vehicle.^^    It  is  the  duty  of  each  to  exercise  reasonable 

48.  Domke  v.  Gunning,  62  Wash.  Brown  v.  City  of  Wilmington,  4 
629,  114  Pac.  436.  Boyce    (Del.)    492,  90  Atl.  44;   Cran- 

49.  Rule  V.  Claar  Transfer  &  Stor-  dall  v.  Krause,  165  111.  App.  15; 
age  Co.  (Neb.),  165  N.  W.'883;  Wortman  v.  Trott,  202  111.  App.  528; 
White  V.  East  Side  Mill  &  Lumber  Switzer  v.  Baker,  168  Iowa,  1063,  160 
Co.,  84  Oreg.  224,  161  Pac.  969,  164  N.  W.  372;  Miller  v.  New  Yo*k  Taxi- 
Pac.  736.     And  see  section  359.  oab  Co.,  130  N.  Y.  Suppl.  899.     "The 

50.  Doyle  v.  Holland  (R.  I.).  100  automobile  must  use  only  the  carriage 
Atl.  466.  way   of   the  street,  while  .the   pedes- 

51.  Manly  v.  Abernathy,  167  N.  trian,  except  at  street  crossings,  uses 
Oar.  320,  83  S.  E.  343.  generally  only  the  sidewalk.    But  the 

52.  Weihe  v.  Rathjen  Mercantile  pedestrian,  in  the  use  of  the  street 
Co.,  34  Oal.  App.  302,  167  Pac.  287;  at  a  regular  crossing,  has  the  same 
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care.^"  While  ordinary  care  is  said  tp  measure  to  vigilance  of  the 
driver  of  an  .automohile,^*  the  vigilance,  of  the  driver  must  vary 
according  to  the  danger  naturally  anticipated  from  the  operation 
of  his  machine.  What  would  not  be  an  excessive  or  even,  moderate 
speed  under  some  conditions.,  would  be, considered  as  reckless , un- 
der others.  When  approaching,  a  street  intersection  or  crossing 
which  is  much  frequented  hf  vehicles  and  pedestrians,  a  much  less 
speed  and  much  greater  amount  of  vigilance  is  required  than  be- 
tween'crossings  or  at  crossings  where  the  traffic  is  less.^^  The  de- 
gree of  care  which  the  driver  of  tbe  vehicle  must  exercise  is  that 
which  a  reasonably  prudent  man  would  exercise  under  the  same 
circumstances,  considering  theYiature  and  extent  of  the  traffic  and 
the  surrounding  circumstances.  Following  this  line  of  reasoning, 
it  is  sometimes  said  that  the  driver  of  an,  automobile  is  required  to 
exercise  a  "  greater  "  degree  of  care  at  street  intersectiops.^^    In 


right  to  its  use  as  vel^icle?  and  i^  un- 
der no  legal  duty  to  give  way  to  au- 
tomobiles. The  automobile  can  go 
around  him  as  well  as  he  can  go 
around  it.  It  can  get  out  of  th^  way 
of  the  pedestrian  about  as  easily  anil 
quickly  as  he  can  get  'out  of  its  way. 
although  it  is  usually  the  case,  and 
rightfully  so,  that  the  pedestrian  en-, 
deavoi^  to  keep  out  of  the  way  of 
vehicles  at  street  ci'ossings;  but,  if 
he  does  not,  this  does  not  excuse  the 
driver  of  that  vehicle  who  runs  him 
down,  unless  it  be  that  the  driver  was 
free  from  negligence,  and  the  pedes- 
trian by  his  own  wa,nt  of  care  was  to 
blame  for  the  collision."  Weidner  v. 
Otter,  171  Ky.  167,  188  S.  W.  335. 
Aufi  see  section  414. 

53.  Weihe  v.  Rathjen  Merehantile 
Co.,  34  Cal.  App.  302,  167  Pac.  387; 
Switzer  V.  Baker,  168  Iowa,  1063,  160 
N.  W.  -378; i  Shields  v.  Fairchild,  130 
ha.  i648,   58   So.   497. 

54.  Section  377. 


55.  Weihe  \'.  Rathjen  Mercantile 
Co..  34  Cal.  App.  302,  167  Pac.  287; 
Brown  v.  City  of  Wilmington,  4  Boyce 
(Del.)  492,  90  Atl.  44.  "Those  who 
handle  these,  machines,  which  are 
highly  dangerous  if  driven  rapidly, 
especially  along  .a  crowded- thorough- 
fare, and  more  especfally  When  turn- 
ing at  the  angle  of  two  intersecting 
streets  or  roads,  should  strictly  obey 
the  law  and  exercise  that  degree  of 
care  generally  which  is  commensurate 
with  the  great  hazard  produced  by  a 
failure  to  do  so.  Thiey  should  hold 
their  oars  well  in  hand  and  give 
timely  signals  at  points  where  people 
should  reasonably  be  expected  to  be 
and  where  they  have  a  right  to  be." 
Manly  v.  Abernathy,  167  N.  Car.  220, 
'83  S.  E.  343. 

56.  Weihe  v.  Rathjen  Mercantile 
Co..  34  Cal.  App.  302,  167  Pac.  287; 
Cecchi  V.  Lindsay,  1  .  Boyce  (Del.) 
185,  75  Atl.  376,  reversed  80  Atl. 
523;  Grier  v.  Samuel,  4  Boyce  (Del.) 
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wsiiiig  the  streets  and  highway^  an  automobilist  does  soiwithi  kmowl- 
'edge^that  at  street  intersections  other  vehicles  may  approach  to 
■cross  or)  turn  into  the  one, over  which  he  is  traveling,  and  that  a£ 
such  points  crosswalks  are  ordinarity  provided  for  the  use  of 
pedestrians.  He  should,  theref  ore^  operate  his  car  with  that  degree 
of  oare  which  is  consistent  with  the  conditions  thus  existing,  the 
rate  of  speed  and-  his  control  over  the  car  varying  according  to  the 
traffic  at  the  particular  place.  Under  all  circumstances  he  should 
at  such  points  keep  a  careful  watch  ahead  to  avoid  injury  to  pedes^ 
trians  using  the  crosswalks.^'  He  should  maintain  such  control 
of  his  machine  that,  on  the  shortest  notice,  he  can  stop  it  so  as  to 
prevent  injury  to  pedestrians.^*  It  is  the  duty  of  the  x>perator  of 
an  automobile,  when  approaching  a  street  crossing  used  by  pedes- 
trians, to  keep  a  lookout,  to  give  reasonable  and  timely  warning  of 
the  movement  of  the  machine  by  the  usual  and  customary  signals, 
an'd  to  operate  it  at  a  reasonable  rate  of  speed,  considering  the 
amount  of  foot  and  vehicular  traffic  at  the  crossing.^'  If  the  pedes- 
trian is  upon  the  crosswalk  at  the  time  of  the  arrival  of  the  motor 
vehicle,  the  driver  should  slacken  or  stop  the  machine ;  but  he  is  not 
necessarily  bound  to  stop  until  the  pedestrian  has  passed  over  th^ 
entire  crosswalk  and  reached  the  opposite  sidewalk.^"  Between 
crossings,  the  same  standard  of  care  is  not  required  of  the  operator 
of  an  automobile;  although  he  must  exercise  reasonable  care  and 
constantly  be  on  the  lookout  for  the  safety  of  others.*^     iPositive 

106,   86   Atl.   209;    Brown    >.    City   of  61.  Virgilio    v.     Walker,     254     Pa. 

Wilmington,  4  Boyce  '(Del.)    49a,  90  341,  98  Atl.  815.     See  also  Weidner 

Atl.  44;  Arnold  v.  McKelvey,  253  Pa.  v.  Otter,  171  Ky.  167,  188  S.  W.  335. 

324,  98  Atl.  559;  Virgilio  v.  Walker.  "The  law  requires  that  every  person 

254  Pa.  241,  98  Atl.  815.  shall  take  due  care  for  the  safety  of 

57.  Rowe    V.    Hammond,    172    Mo.  himselT  and  others  according  to  the 
App.  '203,  157  S.  W.  8'80.  circumstances  in  which  he  is  placed. 

58.  Virgilio     v.     Walker,    354     Pa.  Vehicles  have  the  right  of  way  on  the 
341,  98  Atl.  815.  portion  of  the  highway  set  apart  for 

59.  Weidner  v.  Otter,  171  liy.  167,  them,    but    at   crossings    all    drivers, 
188   S.  W.   335.  particularly  of  motor  vehicles,  must 

60.  Switzer    v.    Baker,    168    Iowa,  be  highly  vigilant  and  maintain  such 
1063,  160  ,N.  W.  372.  control  that,  on  the  shortest  possible 
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regulations  may  affect  the  duty  of  tlie  automobilist  at  street  cross- 
ings, such  as  limitations  as  to  speed,  requirements  as  to  signals. 
or  warning;  or  regulations  may  give  the  pedestrian  the  right  of 
way  at  street  crossings.®^  If,  owing  to  the  different  methods  of 
locomotion  and  travel,  the  law  recognizes  a  right  of  precedence  in: 
the  use  of  a  crossing,  it  does  not  mean  that  the  persons  having  such 
riglit  may  loiter  upon  or  obstruct  the  crossings  to  the  exclusion  of 
ethers  or  to  the  interruption  of  street  traffic,  but  rather  that,  when 
two  or  more  persons  moving  in  different  directions  approach  a 
crossing  at  the  same  time  or  in  such  manner  that  if  both  or  all 
continue  their  respective  courses  there  is  danger  of  collision,  then 
the  one  having  the  preference  is  entitled  to  the  first  use  of  such 
crossing,  and  it  is  the  duty  of  others  to  give  him  reasonable  oppor- 
tunity to  do  so.*' 

Stc.  436.  At  street  crossing  —  unfavorable  weather  condi- 
tions. 

Among  the  circumstances  to  be  considered  by  the  driver  of  an 
automobile  at  a  street  crossing  are  the  weather  conditions.  Thus, 
in  a.  Slindiiiig  snow  storm,  it  may  be  difficult  for  either  the  pedes- 
trian or  the  driver  to  see,  less  so  for  the  former  when  he  is  pro- 
tected by  a  wind  shield.  Under  such  circumstances  more  caution 
should  be  exercised  by  him  in  the  management  of  the  car,  and 
consideration  must  be  given  to  the  less  favorable  conditions  under 
which  the  pedestrian  may  be  proceeding.  A  similar  situation  may 
exist  in  the  case  of  a  heavy  rain  storm.^*  And,  if  there  is  ice  or 
snow  upon  a  crosswalk  making  it  more  difficult  for  a  person  to 
walk  and  compelling  him  to  proceed  at  a  slower  pace,  the  operator 

notice,  they  can  stop  their  cars  so  as  62.  Switzer    v.    Baker,    168    Iowa, 
to  prevent  danger  to  pedestrians;  on  1063,  160  X.  W.  372. 
the    other    hand,    between    crossings  63.  Switzer    v.    Baker,    168    Iowa, 
drivers    are    not    )ield    to    the    same  1063,  160  N.  W.  372. 
high   standard  of  care,   although,  of  64.  Harting  v.  Knapwurst,  178  Ill- 
course,   they   must  be   constantly    on  App.   409.     See  also   Powers  v.  Wil- 
the  lookout  for  the  safety  of  others."  son,   138  Minn.   407,  165  N.  W.  231. 
Virgilio  v.   Walker,   254   Pa.  241,   98 
Atl.  815. 
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of  the  vehicle  should  exercise  a  degree  of  care  which  is  eonsistenB^ 
with  the  conditions  presented. 

Sec.  437.  At  street  crossing  —  view  obstructed. 

Where  there  is  an  obstruction  to  an  automobilist's  view  of  a 
street  crossing,  he  must  exercise  a  degi-ee  of  care  such  as  a  reason- 
ably prudent  man  would  exercise  under  the  same  circumstances  tO' 
avoid  injury  to  pedestrians  or  other  vehicles  at  such  point.*^ 

Sec.  438.  Lookout  for  pedestrians. 

A  motorist  is  bound  to  realize  that  other  vehicles  and  pedestrians 
will  use  the  streets  and  highways,  and  he  is  bound  to  anticipate  that 
they  will  lawfully  occupy  portions  of  the  street  in  his  course.  He 
must,  therefore,  keep  a  reasonably  careful  lookout  for  the  presence 
of  such  other  travelers  in  order  that  injury  to  them  may  hf 
avoided.^''     The  duty  to  look  implies  the  duty  to  see  what  is  in 

65.  Deputy  v.  Kimmell,  73  W.  Va.  to  use  reasonable  care  to  avoid  col- 

595,  80  S.  E.  919.  Ijding  with  other  vehicles  or  persona 

68.  United     States. — Dennlson     v.  in  the  public  highviray.    His  duty  was 

McMorton,  238  Fed.  401,  142  C.  C.  A.  to  be  on  the  ^lert  to  observe  persons 

631.  who  were  in  the  street  or  about  to 

Illinois. — Coppock  v.  Schlatter,  193  cross  the  street  and  to  use  rea,sonable 

111.  App.  255.  care    to    avoid    colliding   with    them. 

Iowa. — Holderman   v    Witmer,   166  He  was  under  a  duty  to  have  his  au- 

low.a,  40!6,  147  N.  W.  926.  tompbile   under    proper   control.     He 

Kentucky.— V/'eiiner  v.   Otter,   171  wa,s  under  an  obligation  to  take  no- 

Ky.  167,  188  S.  W.  335;  Major  Tay-  tice  of  the  conditions  existing  in  the 

lor  &  Co.  y.  Harding,  306  S.  W.  285.  publjc   street  and  to   propel  his   car 

Minnesota.- — Noltmier  v.   Rosenber-  in  a  manner  suitable  to  those  condi- 

ger,  131  Minn.  369,  155  X.  W.  618.  tions.     He  was  under  a  duty  to  ob- 

Misaoii/H. — ^|;isenman     v.      Griffith,  serve  the  condition  whiclj  existed  at 

181  Mo.  App.   183,  167  S.   W.  1142;  the  crosswalk,  in  that  for  a  distance 

Hopflinger  v.  Young  (Mo.  App.),  179  of  13  feet  the  view  of  a  person  cross- 

S.  W.  747.  _  _  ing   from  the  east  to  the   west  side 

yew    Hampshwe. — Hamel    v.    Pea-  of  Halsey  street  was  obscured  by,  the 

body,  97  Atl.  220.  top  of  the  wagon.    Pool  v.  Brown,  89 

2Fe«3   Jersey. — "The   driver   of  the  N.  J.  Law,  314,  98  Atl.  362.. 
automobile  was   under   a  legal   duty 
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plain  view,  unless  some  reasonable  explanation  is  presented  for  a 
failure  to  see.^''  The  driver  of  an  automobile  is  bound  to  operate 
his  conveyance  with  reference  not  only  to  the  pedestrians  and  con- 
ditions he  actually  sfees,  bYit  also  as  to  such  as  he  should  see  in  "the 
exercise  of  reasonable  care.^'  In  other  words,  negligence  may  be 
inferred  from  the  failure  to  see  a  pedestrian  as  well  as  in  the 
management  of  an  automobile  either  before  or  after  seeing  him. 


IHewi    York. — Thi'ea   v.    Thomas,    77 ' 
N.   y.   Suppl.   276. 

Permsylvcmia. — Kuehne  v.  Brown, 
257  Pa.  37,  101  Atl.  77. 

Rhode  IsUmd. — ThoMas  v.  Burdick, 
100  Atl.  398. 

Virginia. — Core  t.  Wilhelm,  98  S. 
E.  27;   '•  " 

Washington. — Adair  v.  McNeil,  9J 
Wash.    160,    163    Pac.    393. 

Canada. — White  v.  Hegler,  29  D. 
L.  R.  480,  34  W.  L.  R.  1061. 

A.nd  see  sections  332-336. 

Wot  negligence  per  se. — The  failure 
to  keep  a  lookout  is  not  necessarily 
negligence  per  se.  Texas  Motor  Co. 
V.  BuflBngton  (Ark.).,  2i03  S.  W.  1013. 

More  lookout  required  of  driver 
than  of  pedestrian. — "  It  is,  too,  » 
familiar  rule  in  the  law  of  negligence 
that  the  care  to  be  exercised  must 
correspond  with  the  capacity  to  in- 
jure, and  accordingly  the  automobil- 
ist  is  under  a,  much  higher  degree  of 
care  to  look  out  for  the  pedestrian 
than  the  pedestrian  is  to  look  out  for 
the  automobilist.  The  pedestrian 
cannot  rtierely  by  the  manner  in 
which  he  uses  the  street  harm  the 
automobilist,  but  the  automobilist 
may  by  his  manner  of  using  the  street 
kill  the  pedestrian ;  and  so,  generally 
speaking,  the  pedestrian  is  required 
only  to  look  after  his  own  safety, 
and   not  the   safety   of  others,   while 


the  automobilist  must  look  out  for 
the  safety  of  the  pedestrian  rather 
than  his 'own."  Weidner  v.  Otter, 
171  Ky.  167,  188  S.  W.  335. 

Pedestrian  crossing  street  not  at 
regular  crossing. — In  White  v.  Heg- 
ler, 29  D.  L.  K.  (Canada)  480,  34 
W.  L.  R.  1061,  it  was'  said :  "  I  think 
it  is  the  law  that  a,  pedestrian  cross-  . 
ing  not  at  a. crossing  and  not  looking, 
and  therefore  being  very  careless, 
would  be  entitled  to  damages  from 
an  automobile  driver  who  with  no 
obstructed  View  'could  have  seen  the 
pedestrian  at  a,  sufficient  distance  to 
avoid  him,  but  who  for  instance  for 
no  justifiable  purpose  kept  his  eyes- 
either  on  his  feet  in  the  car  or  on  a 
window  at  the  side  of  the  street  and 
so  did  not  see  the  pedestrian  and  ran 
over  him — who,  in  other  words,  did 
not  keep  a  lookout  to  see  that  he  did 
not  run  into  anyone.  Also  an  auto- 
mobile driver  who  does  not  keep  a 
good  lookout  and  does  not  see  a  pe- 
destrian apparently  going  to  cross  his. 
path  without  looking,  is  not  entitled 
to  go  on  and  leave  the  responsibility 
upon  the  pedestrian.  He  must  use 
reasonable  care,  when  he  sees  the 
dShger,  to  avoid  hiiji." 

67.  Holderman     v.      Witmer,      166 
Iowa,  406,  147  N.  W.  926. 

Question  for  jury. — The  reasonable- 
ress  of  the  explanation  for  a  failure- 
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"  To  have  looked  too;late  was  not  to  have  loohed  at  all."  More- 
over, he  is  bound  to  take  notice  of  such  conditions  in  the  street  as 
obscure  an  approaching  pedestrian,  and  -to  have  his  machine  under 
proper  control  so- as  to  avoid  injury  to  one  who  is  so  obscured.^'' 
Testimony  on  the  part  of  the  driver  of  an  automobile  or  of  the  occu- 
pants thereof  that  they  did  not  see  a  pedestrian  who  was  struck 
by  the  machine,  may  tend  to  inculpate  rather  than  excuse  their 
management  of  the  automobile.™  So.  testimony  on  theipart  of  the 
defendant  that  the  automobile  was  proceeding  slowly  and  that  its 
lights  were  in  proper  order,  while  perhaps  exonerating  him  as  to 
the  negligence  in  those  respects,  may  afford  ground  for  charging 
him  with  negligence  in  failing  to  keep  a  proper  lookout  for  persons 
in  the  street. ^^  Whether  one  is  negligent  in  not  seeing  a' pedes- 
trian sooner,  is  generally  a  question  for  the  jury.l'^  'The  dutyi  to 
look  for  other  persons  is  satisfied  by  looking  in  the  direction  in 
which'  the  machine  is  proceeding ;  there  is  no  duty  cast  upon  the 
operator  of  looking  beihind  to  see  that  children  do  not  attempt  to 
climb  on  the  machine,''^  But  he  must  anticipate  that  pedestrians 
will  approach  from  the  side,  and  he  should  keep  a  lookout  toward 
the  side  as  well  as  the  front,  particularly  at. street- crossiigs.''* 

Sec.  439.  Avoidance  of  person  standing  in  street. 

Where  a  person  is  standing  still  in  the  street  and  does  not  ob- 
serve the  approach  of  an  automobile,  it  is  the  duty  of' the  driver  to 
turn  out  so  as  to  avoid  striking  him.'^    Especially  is  this  so,  when 

to    see,   is   a   question   for  ^he   jury.  71.  Adajr  v.  McNeil,  95  Wash.  160, 

Holderman  v.  Witmer,  166  Iowa,  406,  163  Pae.  393. 

147  N.  W.  926.,  72.  Boqth    v.    Meagher,    324  .Mass- 
es. Walker   v.   Rodriguez,    139   La.  473,  113  N.  E.  367. 

351,   71   So,   499.     See   also   Coppock  73.  Hebard  v.  Mabie,  98  III.   App. 

V.  Schlatter,  193  111.  App.  255.  543.     And  see  section  333. 

69.  Pool  V.  Brown,  89  N.  J.  L.  314,  74.  Thomas  v.  Burdick  (R.  I.),  100 

9,8  Atl,  262.    And  see  section  326.  Atl.  398. 

70  Sec!  Holderman  v,  Witmer,  166  75.  Wells   v.   Shepard    (Ark.),   205 

Iowa,  406,   147  N.  W.   926;    Gray  v.  S.    W,    806;    Nehjng-  y.    Charles   M. 

Batchelder.  208,  Mass.  441,  94  N.  B.  Monroe   Stationery   Co.    (Mo.   App.), 

702.  191  S.  W.  1054;   Humes  v.  Schaller,. 
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there  is  ample  room  for  the  auto  driver  to  pass  the  pedestrian  in 
safety.'*  He  is  not  permitted  to  run  him  down  and  then  claim 
that  such  pedestrian  was  guilty  of  contrihutory  negligence  in  not 
seeing  and  avoiding  the  automobile."  As  was  said  in  one  caae,^ 
"  While  it  is  no  doubt  true  that  a  person  in  a  highway  must  use 
care,  yet  when  one  is  rightfully  in  the  highway,  and  standing  there^ 
another  person  certainly  cannot  run  him  down  without  being  guilty 
of  negligence."  Thus,  it  is  held  that  one  running  an  automobile 
is  bound  to  take  notice  of  a  person  standing  in  the  roadway  con- 
versing with  a  friend,  ancj  is  bound  to  use  care  not  to  injure  him.™ 
And,  where  it  appeared  l3iat  a  "  jumper  "  on  a  delivery  wagon, 
after  alighting  and  while  taking  some  parcels  from  the  wagon,  was 
struck  by  an  automobile,  it  was  held  that  the  negligence  of  the 
parties  was  properly  submitted  to  the  jury.'" 

Sec.  440.  Sudden  turning  or  backing  without  warning. 

The  driver  of  an  automobile  will  be  liable  for  injuries  sustained 
by  a  pedestrian,  where  the  machine  makes  a  sudden  turn  without 
warn,ing,  thereby  coming  in  collision  with  such  pedestrian.^  And, 
where  one  passing  several  feet  back  of  a  standing  automobile  is 

39  E.  I.   519,  99  Atl.  55;   Dervin  -v.  jury."     Dervin  v.  Frenier   (Vt.),  100 

Frenier  (Vt.),  100  Atl.  760;  Stephen-  Atl.  760. 

son  V.  Partoji,  89  Wash;  653,  155  Pac.  76.  Stephenson  v.  Parton,  89  Wash, 

147 ;    Ouellette  v.   Superior   Motor   &  653,  155  Pac.  147. 

M.  Wofks,  157  Wis.  531,  147  N.  W.  77.  Humes  v.  Schaller,  39  E.  I.  519, 

1014.     "  For  these  defendants  to  pro-  'J9  Atl.  55. 

ceed  up  the  avenue,  even  at  a  speed  78.  Stephenson  v.  Parton,  89  Wash. 

of  eight  miles  an  hour   (to  say  noth-  1)53,  155  Pac.  147. 

ing   of  the  evidence   warranting   the  79.  Kathmeyer  v.  Mehl   (N.  J.),  60 

inference   that   they   were  going   fas-  Atl.  40. 

ter)     all    the    time    seeing    this    hoy  80.  Gerhard  v.  Ford  Motor  Co.,  155 

standing  in  the  gutter  with  his  back  Mich,  618.  119  N.  W.  904,  20  L.  R. 

to   them,   and   apparently   unmindful  A.    (N.  S.)   232. 

of  their   approach,   and   to   run   him  81.  O'Dowd    v.    Newnham,    13    Ga. 

down  without  the  slightest  effort  to  App.  220,  80  S.  E.  36.    See  also  Boh- 

warn  or  avoid  him,  is  so  indicative  ringer    \\   Campbell,   154  N.  Y.  App. 

of  carelessness  as  to  afford  abundant  Div.  879,  137  N.  Y.  Suppl.  241. 

evidence  to  make  a  question  for  the 
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injured  by  reason  of  the  sudden  backing  of  the  machine  without 
warning,  the  jury  is  justified  in  charging  the  driver  with  negli- 
gence.*^ One  backing  a  machine  from  a  garage  to  the  street  should 
exercise  reasonable  diligence  to  give  a  warning  of  his  approach 
or  to  ascertain  the  danger  to  which  other  travelers  are  exposed.*' 
But  the  law  does  not  absolutely  forbid  the  backing  of  a  vehicle, 
and  the  jury  may  properly  find  in  some  cases  that  the  driver  exer- 
cised due  care  in  the  maneuver.*^  The  mere  fact  that  the  chauffeur 
cannot  see  over  the  back  of  the  automobile  while  sitting  would  not, 
in  and  of  itself,  convict  him  of  negligence  in  the  backing  of  the 
car,  if  he  took  reasonable  precautions  before  so  doing  by  looking  to 
■the  right  and  left,  or  by  standing  up  and  so  looking  over  th©  back 
of  his  car.*^ 

Sec.  441.  Speed  and  control  of  automobile  —  control  in 
g^eneral. 

The  driver  of  an  automobile  is  bound  to  anticipate  that  other 
travelers,  both  in  carriages  and  on  foot,  will  use  the  highway,  and 
hppce  it  is  his  duty  to  have  his  machine  under  reasonable  control  so 
as  iq  avoid  injury  to  such  travelers.*^    This  requires  that  the  speed 

82.  Estrom  v.   Neumoegen,   126  N.  ,  Kentucky. — ^Baldwin's      Adm'r      v. 
y.  Suppl.  660.  Haggard,  162  Ky.  424,  172  S.  W.  674 ; 

83.  Texas  Motor  Co.  v.  Buffington  Major  Taylor  &  Co.  v.  Harding,  206 
<Ark.),  203  S.  W.  1013.  S.  W.  285. 

84.  Sheldon   v.   James  -(Cal.),    166  Louisiana. — Walker    v.    Rodriguez, 
Pac.  .8.  139  La.  251,  71  So.  49«. 

85.  Sheldon   v.   James    (Cal.),    166  Michigcm. — Levyn    v.    Koppin,    183 
Pac.  8.  Mich.  332,  149  K  W.  993. 

86.  Alabama. — Hood      &      Wheeler  Minnesota. — Johnson     v.     Johnson, 
Furniture  Co.  v.  Royal   (Ala.  App.),.  137  Minn.  198,  163  N.  W.  160. 

76  So.  965.  New  Jersey. — Pool  v.  Brown,  89  N. 

Illinois. — ^Kessler  v.  Washburn,  157  J.  L.  314,  9.8  Atl.  262. 

111.    App.    532;    Crandall    v.    Krause,  New  York.- — Bohringer  v.  Campbell, 

165  111.  App.  15.  154  App.  Div.  879,  137  N.  Y.  Suppl. 

Iowa. — Brown  v.  Des  Moines  Steam  241;  Thies  v.  Thomas,  77  N.  Y.  Supl. 

Bottling  Works,   174  Iowa,   715,   156  276. 

N.   W.   829;    Gilbert   v.   Vanderwall,  North  Carolina. — Manley  v.   Aber- 

165  N.  W.  165.                             '  nathy,  167  N.  C.  220,  83  S.  E.  343. 
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of  the  car  shall  be  reasonable  under  the  circumstances,"  and  that 
it  shall  not  be  greater  than  the  rate  prescribed  by  statute  or  muni- 
cipal ordinance.**  The  control  required  of  the  driver  of  an  auto- 
mobile is  not  "  absolute  "  control;  all  that  is  required  is  "  reason- 
able "  control.*^  The  test  of  control  is  thft  ability  to  stop  quickly 
and  easily.  When  this  result  was  not  accomplished,  the  inference 
is  obvious  that  the  car  was  running  too  fast  or  that  a  proper  effort 
to  control  it  was  not  made."*  When  the^eircumstances  at  a  given 
point  demand  that  the  speed  be  slackened  or  that  the  car  be  stopped, 
the  sounding  of  the  horn  or  any  other  warning  of  approach  will 
not  be  sufficient.*'  If  however,  the  machine  is  traveling  at  a  rea- 
sonable speed  and  is  under  reasonable  control,  there  will  ordinarily 
be  no  liability  for  an  injury  to  a  pedestrian  who  unexpectedly 
jumps  in  front  of  the  machine  so  close  thereto  that  the  driver  by 
an  exercise  of  due  care  is  unable  to  avoid  a  collison.*^ 

Sec.  442.  Speed  and  control  of  automobile  —  stopping. 

The.  duty  to  have  an  automobile  under  reasonable  control  natur- 
ally implies  that  the  driver  shall  exercise  the  power  of  control 
whenever  reasonably  necessary  for  the  avoidance  of  injuries  to 

Oregon. — Weygandt    >>.   Bartle,   171  Washington. — Deiteliler  v.  Ball,  170 

Pac.  587.  Pac.   133;..  Locke  v.   Green,   171  Pac. 

Pennsylvania. — Lorah   v.   Rinehart,  345. 

343  Pa.  St.  331,  89  Atl.   967;   Reese  87.  Sections  305,  443. 

V.    France,    63    Pa.    Super.    Ct.    13«.  88.  Section  444. 

"  In   a   crowded   city   street,  the   die-  89.  Baldwin's    Adm'r    v.    Maggard, 

tates  of  common  prudence  clearly  re-  162  Ky.  434,  172  S.  W.  674. 

quire  that  a  heavy  vehicle,   such   as  90.  Lorah  v.  Rinehart,  243  Pa.  St. 

an   automobile,   shall  be   kept   under  231,    89    Atl.    967,    holding   that   ihe 

control   so   as   to   avoid,   or   at   least  jury  may  take  into  consideration  in 

minimize,  the  dangers  of  a  collision.  judging  of  the  speed  of  an  automo- 

Common   experience   and   observation  bile,    the    distance    it    traveled   after 

show  that  the  only  adequate  method  striking  a  pedestrian  before  it  came 

of    control    is    to    run    the    machine  to  a   stop. 

slowly."     Lorah  v.  Rinehart,  243  Pa,  91.  Kessler   v.   Washburn,   157   111. 

St.  331,  89  Atl.  967.  App.  532. 

Virginia. — Core  v.   Wilhelm,   98   S.  92.  Lewis   v.   Steel,   52   Mont.   300, 

E.  37.  157   Pac.   575.     And   see  section  416. 
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others.'^  If  a  pedestrian  is  crossing  his  course  in  such  proximity 
that  a  collision  is  possible,  the  speed  of  the  car  should  be  slackened.'* 
Moreover,  the  circumstances  may  be  such,  as  when  a  collision  is 
imminent,  that  reasonable  care  in  the  operation  of  the  machine 
requires  the  stopping  thereof.'"  The  driver  of  an  automobile  does 
not  necessarily  fulfill  his  duty  by  proceeding  very  slowly,  but  he 
should  bring  his  machine  to  a  stop  if  it  is  necessary  in  order  to 
prevent  an  injury  to  a  pedestrian.'^  Thus,  when  one  crossing  a 
street  becomes  confused  and  vacillates  as  to  the  course  he  shall 
pursue,  reasonable  care  may  require  that  the  driver  stop  his  auto- 
mobile in  order  to  avoid  the  collision.''  Likewise,  if  his  vision 
is  obscured  by  the  glare  of  other  lights,  he  should  stop  his  machine 
instead  of  running  the  danger  of  a  collision  by  proceeding.'*  And 
it  may  be  the'  duty  of  the  driver  to  stop  when  he  meets  or  overtakes 
a  street  car  which  is  receiving  or  discharging  passengers."     But, 


93.  Instructions  as  to  necessity  for 
stopping. — It  'has  been  held  error  for 
the  court  to  charge :  "  If  you  be- 
lieve, from  all  the  evidence  in  this 
case,  that  as  the  driver  of  the  de- 
fendant's truck  at  the  time  and  place 
in  que.stion  approached  the  place 
where  the  deceased  was  injured  there 
was  no  apparent  necessity  appearing 
for  tlie  driver  of  said  truck  stopping 
or  slacking  the  speed  of  the  truck  in 
order  to  prevent  injury  to  the  de- 
ceased, then  the  law  did  not  require 
the  driver  of  the  truck  to  stop  or 
slacken  the  speed  of  the  truck."  De- 
vine  1 .  Brunswick-Balke-CoUender 
Co.,  270  111.  50H,  110  N.  E.  780, 
wherein  the  court  said :  "  This  in- 
struction was  clearly  erroneous.  It 
is  not  a  question  as  to  whether  or 
not,  in  approaching  the  place  in  ques- 
tion, there  was  no  '  apparent  neces- 
sity appearing  for  the  driver  of  said 
truck  stppping  or  slacking  the  speed 
of  the  truck  in  order  to  prevent  in- 
jury to  tlie  deceased,'  but  whether  or 


not  the  driver  was  operating  the  car 
with  that  degree  of  care  and  skill 
which  an  ordinarily  prudent  and 
skillful  driver  would  have  exercised 
under  the  circumstances,  having  due 
regard  to  the  location,  circumstances 
and  surroundings  in  which  the  driver 
was  operating  his  car  at  the  time." 

94.  Levyn  v.  Koppin,  183  Mich.. 
232,   149  N.  W.   993. 

95.  New  York  Transp.  Co.  v.  Gar- 
side,  157  Fed.  521,  »5  C.  C.  A.  285; 
Kessler  v.  Washburn.  157  111.  App. 
532;  Crawford  v.  McElhinney,  ,171 
Iowa,  606,  154  N.  \V.  310;  Kelly  v. 
Schmidt,  142  La.  91.  76  So.  250; 
Thies  v.  Thomas,  77  N.  Y.  Suppl.  276. 
See  also  Clark  v.  Jones  (Oreg.),  179 
Pac.   273. 

96.  Crawford  v.  McElhinney,  171 
Iowa,  606,  154  N.  W.  310;  Gagnon  v. 
Robitaille,  16  R.  L.  X.  S.  235. 

97.  Section  421. 

98.  Hammond  v.  Morrison  (N.  J.), 
100  Atl.   154. 

99.  Section  423,  et  seq. 
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ill  the  absence  of  statute  or  other  regulation  on  the  subject,  there 
is  no  rule  of  law  which  reqviires  the  driver  of  an  automobile  to 
slack  its  speed  while  he  is  passing  a  moving  street  car.^ 

Sec.  443.  Speed  and  control  of  automobile  —  speed. 

Independently  of  any  statute  or  nlunicipal  regulation  affecting 
the  question,  it  is  tlie  duty  of  a  motorist  to  run  bis  automobile  not 
faster  than  a  reasonable  rate  of  speed.^  If  an  excessive  speed  is  a 
proximate  cause  of  injuries  to  a  child*  or  adult  in  the  street,  the 
jury  may  be  warranted  in  holding  the  driver  of  the  machine  liable 
for  the  injuries  thus  received.^     The  speed  of  the  vehicle  is  the 


1.  Starr  v.  Selienk,  25  Mont.  L. 
Rep.    (Pa.)    18. 

2.  Section  305. 

Evidence. — The  testimony  of  an  oc- 
cupant of  an  automobile  that  the  pe- 
destrian who  was  killed  thereby  ap- 
peared so  suddenly  that  the  collision 
could  not  have  been  avoided,  even  if 
the  speed  had  not  exceeded  four  miles 
an  hour,  is  admissible  as  tending  to 
show  that  tbe  accident  was  not  due 
to  excessive  speed.  Lewis  v.  Steel, 
52  Mont.  300.   157  Pac.  575. 

3.  United  States. —  New  York 
Transp.  Co.  v.  Ctarside,  157  Fed.  521, 
85  C,  C.  A.  285. 

Arkansas. — Texas  Motor  Co.  v. 
Buffington,  203  S.  W.  1013. 

California. — ^Bannister  v.  1-1.  Jevne 
Co.,   28  Cal.  App.   133,   151   Pac.   546. 

Cotmecticiit. — Ijyncli  \.  Slip.arer,  83 
Conn.  73,  75  Atl.  88. 

JUinois. — Kessler  v.  \\'aslibiirn,  137 
111.  App.  532;  Kuchler  v.  Stafford, 
185  111.  App.  199;  Trzeti.atowski  v. 
Evening  American  Pub.  Co.,  185  III. 
App.  451;  Osberg  v.  Cudahy  Packing 
Co.,  198  111.  App.  551. 

Indiana. — Harker  ^•.  Oruhl,  62  Ind. 
App.  177,  lll.N.  E.  457. 


Kentucky. — Bu;ford  v.  Hopewell, 
140  Ky.  666,  131  S.  W.  502;  Forgy 
V.  Eutledge,  167  Ky.  182,  180  S.  W. 
90;  .Weidner  v.  Otter,  171  Ky.  167, 
188  S.  W,  335. 

Massachusetts.  ■ — ■  Rasmussen  v. 
Whipple,  211  Mass.  546,  98  N.  E. 
592;  Tripp  V.  Taft,  219  Mass.  81,  106 
N.  B.  57S;  Creedon  v.  Galvin,  226 
Mass.  140,  115  N.  E.  307;  French  v. 
Mooar,  226  Mass.  173,  115  N.  E.  235. 

Michigan. — Levyn  v.  Koppin,  183 
Mich.  232,  149  N.  W.  993;  Wilson  v. 
Johnson,  195  Mich.  94,  161  N.  W. 
924. 

idnnesota. — Johnson  v.  Johnson, 
137  Minn.  198,  163  N.  W.  160. 

Missouri. —  Hopflinger  v.  Young 
(Mo.   App.),  179  S.  W.  747. 

AViR  Jersey. — Heckman  v.  Cohen, 
100  Atl.  695. 

New  York. — Bohringer  v.  Campbell, 
154  App.  Div.  879,  137  N.  Y.  Suppl. 
241;  Fittin  v.  Sumner,  176  App.  Div. 
617,  163  N.  Y.  Suppl.  443;  Dultz  v. 
Fischowitz,  104  N.  Y.  Suppl.  357. 

Oregon. — Weygandt  v,  Bartle,  171 
Pac.  587. 

Pennsylvania. — Freel  v.  Wana- 
maker,  208  Pa.  St.  879,  57  Atl.  563; 
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critical  point  in  determining  wlietlier  it  is  under  control.  Thus, 
it  has  been  said,  "  Common  experience  and  observation  show  that 
the  only  adequate  method  of  control  is  to  run  the  machine  slowly."  * 
What  is  a  reasonable  rate  depends  upon  the  eircumstaxLces  of  each 
particular  case,^  and  is  ordinarily  a  question,  for  the  jury .4  With 
a  clear  track  and  plenty  of  room,  the  rate  of  twelve  to  fifteen  miles 
an  hour  would,  no  doubt,  be  deemed  very  moderate,  but  in  the 
thick  of  traffic  where  the  streets  are  crowded  with  vehicles  and 
pedestrians,  a  jury  might  conclude  that  a  prudent  person  with  due 
regard  to  the  safety  of  himself  and  others,  would  drive  a  heavy  au- 
tomobile at  a  much  slower  rate.^  A  speed  of  five  or  six  miles  an 
hour  when  driving  through  a  crowd  of  children  playing  in  the 
street  may  be  gross  negligence.*  But  a  speed  of  from  five  to  eight 
miles  an  hour  when  approaching  the  crossing  of  a  busy  street,  is  not 
necessarily  negligent.' 

Sec.  444.  Speed  and  control  of  automobile  —  speed  pre- 
scribed by  statute  or  ordinance. 

Statutory  and  municipal  regulations  as  to  the  speed  of  automo- 
biles are  to  be  obeyed,  and,  if  an  injury  results  to  a  pedestrian  from 
a  violation  of  such  a  regulation,  the  driver,  as  a  general  proposition, 
must  answer,  for  the  damages.^"    It  is  sometimes  held  that  the  vio- 

Lorah  v.  Einehart,  243  Pa.  St.   331,  5.  Hood   &   Wlieeler   Furniture  Co. 

89  Atl.  967;  Michalsky  v.  Putney,  51  \.   Koyal    (Ala.    App.),    76   So.   965; 

Pa.  Super.  Ct.  163.  Ginter    v.    O'Donoghue     (Mo.    App.), 

South  Dakota. — Heidner   v.   Germ-  179   S.    W.   733;    Lorali   v.   Rinehart, 

schied,  171  N.  W.   208.  243  Pa.  St.  231,  89  Atl.  967. 

Tennessee. — Lauterbacli     v.     State,  6.  LaDuke  v.   Dexter    (Mo.   App.), 

132  Tenn.  603,  179  S.  W.  130.  203  S.  W.  254.     And  see  section  325= 

Washington. — Heath      v.       Seattle  7.  Lorah   v.   Rinehart,  243   Pa.   St. 

Taxicab  Co.,  73  Wash.  177,  131  Pac.  231,  89  Atl.  967. 

843;  Adair  v.  McNeil,  95  Wash.  180,  8.  Haacke  v.  Davis,  166  Mo.  App. 

163  Pac.  393;   Deitchler  v.  Ball,  170  249,  148  S.  W.  450. 

Pac.  123;   Locke  v.  Greene,  171  Pac.  9.  Gilbert   v.    Vanderwall    (Iowa), 

245.                                                                 -  165  N.  W.  165. 

4.  Lorah  v.   Einehart,   243  Pa.   St.  10.  Denison  v.  McNorton,  228  Fed. 

231,  89  Atl.  967.  401,  142  C.   C.  A.   631;   Heartsell  v. 
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lation  of  the  prescribed  speed  is  negligence  per  se;  ^^  in  other  juris- 
dictions and  under  regulations  with  different  language,  the  viola- 
tion is  thought  to  be  prima  facie  evidence  of  negligence.-'^  Some 
regulations  do  not  forbid  a  greater  speed  than  that  specified  but 
merely'make  the  greater  speed  prima  facie  evidence  that  the  au- 
tomobile was  proceeding  at  an  unreasonable  speed ;  in  such  a  case, 
the  driver  may  show  that  under  the  circumstances  in  a  particular 
case,  the  speed  was  not  unreasonable  though  greater  than  the  pre- 
scribed rate.^^  The  fact  that  the  operator  of  the  car  was  proceed- 
ing within  the  prescribed  limit  of  speed,  does  not  necessarily  re- 
quire a  holding  that  he  was  free  from  negligence.-'^  Though  the 
speed  may  be  limited  by  statute  or  municipal  ordinance,  neverthe- 
less the  duty  remains  on  the  driver  to  operate  his  machine  no 
faster  than  a  reasonable  speed  under  the  circumstances,  and  the 
jury  may  be  authorized  to  find  that  a  speed  below  the  limit  was 
unreasonable.^^ 


Billows,  184  Mo.  App.  420,  171  S.  W. 
7;  McCown  v.  Muldiow,  91  S.  Car. 
533,  74  S.  E.  386;  Franey  v.  Seattle 
Taxlcab  Co.,  80  Wash.  396,  141  Pac. 
890;  Bruiier  v.  Little,  97  Wash.  319, 
166  Pac.   1166. 

And  see  section  397. 

Homicide. — In  case  of  a  violation 
of  a  speed  statute  resulting  in  the 
death  of  a  jjedestrian.  the  circum- 
stances may  be  sucli  that  a  prosecu- 
tion for  homicide  can  be  sustained. 
Lauterbach  v.  State,  132  Tenn.  603, 
179  S.  W.  130.     And  see  section  759. 

Fire  apparatus. — As  a  general  rule 
the  fire  apparatus  of  a  municipality 
is  exempted  from  the  speed  limita- 
tions, and  a  pedestrian  injured  by 
such  apparatus  cannot  recover  for 
his  injuries  merely  because  the  speed 
exceeded  the  general  limit  prescribed 
by  statute.  Hubert  v.  Granzow.  131 
Minn.  361,  155  N.  W.  304. 


11.  Whaley  v.  Ostendorff,  90  S. 
Car.  381,  73  8.  E.  186;  McCown  v. 
Muldrow,  91  S.  Car.  533,  74  S.  E. 
380;  Ludke  v.  Buick,  160  Wis.  440, 
152  N.  W.  190,  L.  R.  A.  1915  D. 
968.     And  see  section  331. 

12.  Bruhl  V.  Anderson,  189  111. 
App.  461;  Forgy  v.  Rutledge,  167 
Ky.  188,  180  S.  W.  90.  And  see  sec- 
tion 333. 

13.  Berg  v.  Michell,  196  111.  App. 
509. 

14.  Section    324. 

15.  Kessler  ».  Washburn,  157  III. 
App.  532;  Forgy  v.  Rutledge.  167 
Ky.  183,  180  S.  W.  90:  Ginter  ». 
O'Donoghue  (Mo  App.),  179  S.  W, 
732;  Adair  v.  McNeil.  95  Wash.  160, 
163  Pac.  393.  "No  owner  or  oper- 
ator of  an  automobile  is  necessarily 
exempt  from  liability  for  collision  in 
a  public  street  by  simply  showing 
that  at  the  time  of  the  accident  he 
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Sec.  445.  Speed  and  control  of  automobile  —  auto  turning- 
corner. 

When  an  automobile  is  turning  a  corner,  the  driver  should  take 
Jiotice  that  pedestrians  may  be  crossing  the  street ;  and,  under  such 
circumstances,  the  speed  of  the  machine  should  be  slowed  and  the 
car  operated  with  care.^*  A  pedestrian  crossing  the  street  at  such 
SL  place  has  a  right  to  assume  that  the  driver  of  an  automobile  will 
■operate  his  conveyance  with  due  regard  to  the  rights  of  pedestrians 
at  such  places."  Thus  it  is  said :  "  Those  who  handle  these  ma- 
chines, which  are  highly  dangerous  if  driven  rapidly,  especially 
along  a  crowded  thoroughfare,  and  more  especially  when  turning 
at  the  angle  of  two  intersecting  streets  or  roads, .  should  strictly 
obey  the  law  and  exercise  that  degree  of  care  generally  which  is 
commensurate  with  the  great  hazard  produced  by  a  failure  to  do 
so.  They  should  hold  their  cars  well  in  hand  and  give  timely 
signals  at  points  where  people  should  reasonably  be  expected  to 
be,  and  where  they  have  a  right  to  be."  ^*  In  some  jurisdictions 
there  have  been  enacted  drastic  regulations  as  to  the  speed  of  motor 
vehicles  when  turning  corners,  and  their  violation  may  form  the 
basis  for  an  action  for  injuries  by  a  pedestrian.-'''  Where  the  driver 
of  an  automobile  traveling  at  the  rate  of  ten  or  twelve  miles  an 
bour  turned  his  car  across  the  sidewalk  into  an  alley,  without  hav- 
ing the  machine  under  control  so  as  to  avoid  striking  persons 
passing  along  the  street  or  crossing  the  alley,  it  was  held  that  he 
was  guilty  of  negligence.^" 

•did  not  run  at  a  rate  of  speed  exceed-  16.  Buscher  v.  Xow  York  Transpor- 

ing  the  limit  allowed  by  the  law  or  tation  Co.,  106  IST.  Y.  A.pp.  Div.  493, 

the  ordinances.     On  the  contrary,  he  94  N.  Y.  Suppl.  798. 

still  remains  bound  to  anticipate  that  17.  Buscher  v.  New  York  Transpor- 

he  may  meet  persons  at  any  point  in  tation  Co.,  106  N.  Y.  App.  Div.  493, 

-the  public   street   and  he  must  keep  94  N.  Y.  Suppl.  798. 

a  proper  lookout  for  them  and  keep  18.  Manley    v.    Abernathy,    167    N. 

bis    machine    under    such    control    as  C.  220,  83  S.  E.  343. 

"Will  enable  him  to  avoid  a  collision  19.  Heartsell    v.    Billows,    184    Mo. 

•with    another    person,    using    proper  App.  420,  171  S.  W.  7. 

<!are  and  caution."    Kessler  v.  Wash-  20.  Kuchler    v.    Stafford,    18.5    III,. 

burn,  157  111.  App.  532.  App.  199. 
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Sec.  446.  Vehicle  left  standing  in  street. 

The  mere  leaving  of  an  automobile  in  the  street  for  a  reasonable 
length  of  time  is  not  necessarily  negligence. ^^  Proper  JtreCautiona 
should  be  taken,  however,  to  the  end  that  it  will  not  autoinatically 
start  and  thereby  cause  injury  to  a  person  in  the  street.  Thus,  if 
the  machine  is  Stopped  on  a  hill,  the  operator  should  set  the  brakes 
and  use  care  to  the  end  that  the  force  of  gravity  will  not  set  it  in 
motion.^^  But,  when  the  starting  of  the  machine  is  due  to  the  un- 
lawful act  of  children  or  other  persons,  an  interesting  question  of 
proximate  cause  arises.  As  a  general  proposition,  it  iS  held  that 
the  unlawful  act  of  such  a  trespasser  is  an  intervening  cause  which 
the  operator  of  the  machine  is  not  bound  to  anticipate,  and  hence 
he  is  not  liable  for  injuries  caused  thereby.^  Where  it  appeared 
that,  while  the  defendant's  automobile  was  at  a  standstill  in  the 
street,  the  plaintiff,  after  pulling  out  another  boy's  foot  which  was 
stuck  between  barrels  on  the  machine  jumped  off,  and  the  car  then 
backed  up  a  hill  about  five  feet  running  over  the  plaintiff,  it  was 
held  that  the  circumstances  called  for  some  explanation  by  the  de- 
fendant.^ 

Sec.  447.  Lights. 

Independently  of  statute,  it  is  held  to  be  a  negleot  of  due  care 
for  an  automobile  not  to  be  equipped  with  a  light  sufficient  for  the 

21.  Section  340.  24.  Grudberg    v.    Ehret,    79    Misc. 

22.  Oberg  v.  Berg,  90  Wash.  435,  637,  140  N.  Y.  Suppl.  379,  wherein  it 
156  Pac.  391.  was  said:      "It  makes  no  difference 

23.  Vincent  v.  Crandall  &  Godley  whether  the  friend  was  a  trespasser 
Co.,  131  N.  Y.  App.  Div.  200,  115  N.  on  the  automobile,  or  whether  plain- 
Y.  Suppl.  600;  Berman  v.  Schultz,  tiff  came  to  his  assistance  or  not. 
84  N. -Y.  Suppl.  292;  Sorrusca  v.  The  plaintiff  had  a  right  to  be  in  the 
Hobson,  155  N.  Y.  Suppl.  864;  Frash-  public  street.  The  automobile  of  de- 
ella  V.  Taylor,  157  N.  Y.  Suppl.  881;  fcndant  M'as  at  a  stop  and  the  un- 
Ehad  V.  Duquesne  Light  Co.,  255  Pa.  explained  sudden  backing  of  the  au- 
St.  409,  100  Atl.  263.  See  also  Oberg  tomobile,  without  any  warning,  calls 
V.  Berg,  90  Wash.  435,  156  Pac.  391.  at  least  for  some  explanation  on  the 
And  see  section   342.  part  of  the  defendant." 
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■d'river  to  distinguish  other  travelers  and  objects  in  the  highway 
sufficiently  far  in  advance  that  he  may  avoid  a  collision  therewith.^' 
But,  in  any  event,  it  is  now  almost  universally  required  by  statute 
that  motor  vehicles  shall  carry  illumination,  in  some  cases  the  stat- 
utes in  detail  providing  the  kind  of  equipment  in  this  respect.  A " 
regTilation  relative  to  lights  may  be  deemed  to  be  for  the  protection 
of  pedestrians  as  well  as  for  other  Vehicles,  so  that  a  pedestrian 
injured  by  an  automobile  may  ground  his  action  on  the  failure  of 
the  driver  to  have  the  machine  properly  equipped  with  lights.^" 
In  case  of  conflict  as  to  whether  the  lamps  were  lighted,  a  question 
of  fact  for  the  jury  is  presented.^'  A  statute  relative  to  the  lights 
on  a  motor  vehicle  has  been  held  not  applicable  to  a  "  dead  "  car 
towed  by  another.^^ 

Sec.  448.  Si^n^al  of  approach. 

Due  care  requires,  when  the  operator  of  a  motor  vehicle,  sees 
that  a  pedestrian  is  in  or  is  about  to  enter  into  his  course,  that  he 
shall  sound  his  horn  or  give  some  warning  of  his  approach.  If  he 
fails  to  do  so,  and  a  pedestrian  in  the  exercise  of  due  care  is  there- 
by injured,  he  is  properly  chargeable  with  negligence  rendering 
him  liable  for  the  injuries  proximately  resulting.^'  The  driver  of 
a  ear  is  bound  to  a8sume_that  pedestrians  will  be  using  street  eross- 

25.  Lannbn  v.  Fond  du  Lac,  141  Indioma. — J.  F.  Darmondy  Co.  v. 
Wis.  57,  123  3S^.  W.  629,  25  L.  E.  A.       Reed,  111  N.  E.  317. 

(N.    S.)    40.     And   see   sections   344-  loxca. — Wine  v.   Jones,   168   N.   W. 

348.  318. 

26.  Stewart  Taxi  Service  Co.  v.  Kem,tuel<y. —  Buford  v.  Hopewell, 
Roy,  127  Md.  70,  95  Atl.  1057;  John-  140  Ky.  666,  131  S.  W.  503;  Weidner 
son  V.  Quinn,  130  Minn.  134,  153  N.  v.  Otter,  171  Ky.  167,  188  S.  W.  335. 
W.  267.  See  also  Buford  v.  Hopewell,  Louisiwn,a. — ^ICelly  v.  Schmidt,  142 
140  Ky.  666,  131  S.  W.  502.  La.  91,  76  So.  250. 

27;  Johnson    v.    Quinn,    130   Minn.  Massachusetts.  —  Rasmussen        v. 

134,  153  N.  W.  267.  Whipplp,    211    Mass.    546,    98    N.    E. 

28.  Musgrave  v.  Studebaker  Bros.  593;  Tripp  v.  Taft,  219  Mass.  81,  106 
Co.  of  Utah,  48  Utah,  410,  160  Pae.  N.  E.  578;  Buckley  v.  Sutton,  131  N. 
117.  E.   527. 

29.  California. — Blaekwell  v.  Ran-  Miehigcm. — Levyn  v.  Koppin,  183 
wick,  21  Cal.  App.  31,  131  Pac.  94.  Mich.  332,  149  N.  W.  993;  Johnston 

V.  Cornelius,  166  N.  W.  983. 
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ings  as  he  approaches  them  and  he  must  give  them,  or  be  ready 
to  give  them,  reasonable  warning  of  his  approach.^"  And,  when 
passing  a  street  car  which  is  discharging,  passengers,  he  is'  bound 
to  anticipate  that  passengers  and  other  persons  may  pass  behind 
the  car  in  his  course,  and  he  must  give  a  warning  of  his  approach.^^ 
The  common  law  duty  in  respect  to  warning  other  travelers  is 
now  generally  affirmed  by  statutes  or  municipal  regulations.^^  A 
statute  requiring  motor  vehicles  to  be  equipped  with  a  horn  or 
other  signals,  impliedly  requires  that  such  equipment  shall  be  used 
for  the  waii^ing  of  pedestrians  and  other  travelers  with  whom  a 
collision  may  be  expected. ^^  The  fact_  that  the  horn  was  not 
sounded,  however,  does  not  conclusively  establish  the  liability  of 
an  automobilist  for  injuries  to  a  person  in  the  street.     For  ex- 


Mirmesota. — Johnson  v.  Quinn,  130 
Minn.  134,  153  N.  W.  367. 

.1fissoitw._— Ginter  > .  O'Donogliue 
(Mo.  App.),  179  S.  W.  733;  Young  v. 
Bacon  (Mo.  App.),  183  S.  W.  1079;^ 
-Dignum  \.  Weaver  (Mo.  App.),  304 
S.  W.  566;  Brooks  v.  Harris  (Mo. 
App.),  307  S.  W.  393. 

Tiew  Hampshire. — Hamel  v.  Pea- 
body,  97  Atl.  330. 

New  Jersey. — Pool  v.  Brown,  89  N. 
J.  Law,  314,  98  Atl.  363;  Heckman  v. 
Cohen,  100  Atl.  695. 

A'eio  York. — Co  well  v.  Saperston, 
149  App.  Div.  373,  134  N.  Y.  Suppl. 
384;  Bradley  v.  Jaekel,  65  Misc.  509, 
119  N.  Y.  Suppl.  1071;  Dultz  >. 
Fisehowitz,  104  N.  Y.  Suppl.  357. 

•JVortft  Carolina. — Manly  v.  Aber- 
nathy,  167  N.  Car.  330.  83  S.  E.  343. 

Pennsylixmia. — Cecola  v.  44  Cigar 
Co.,  253  Pa.  623,  98  Atl.  775;  liuehne 
"v.  Brown,  257  Pa.  37,  101  Atl.  77. 

Washington. — Segerstrom  > .  Law- 
rence, 64  Wash.  345,  116  Pac.  876: 
Moy  Quon  v.  M.  Purruya  Co.,  81 
Wash.  526,  143  Pac.  99. 


"  The  uncontradicted  fact  in  the 
ease  is  that  the  driver  of  the  automo- 
bile gave  no  audible  signal  or  warn- 
ing of  his  approach  to  the  obscured 
part  of  the  crosswalk.  From  that 
fact  alone  the  jury  might  properly 
have  found  that  the  driver's  failure 
to  sound  a  warning  of  the  approach 
of  his  automobile  to  the  crossing  was 
negligent  conduct."  Pool  v.' Brown, 
S9  N.  J.  Law,  314,  98  Atl.  263. 

30.  Coppock  V.  Schlatter,  193  HL 
App.  255. 

31.  Johnson  v.  Johnson,  137  Minn- 
198,  163  N.  W.  160. 

32.  Rolfs  V.  MuUins  (Iowa),  163  N. 
W.  232;  Wine  v.  Jones  (Iowa),  168 
N.  W.  318;  Creedon  v.  Galvin,  226 
Mass.  140,  115  N.  E.  307;  Johnston  v. 
Cornelius  (Mich.),  166  N.  W.  983; 
Benson  v.  Larson,  133  Minn.  346,  158 
>r.  W.  426;  Aiken  v.  Metcalf  (Vt.), 
102  Atl.  330.     And  see  section  330. 

33.  Forgy  v.  Rutledge,  167  Ky.  182, 
180  S.  W.  90;  Johnston  v.  Cornelius 
(.Mich.).  166  N.  W.  983;  Vannett  v. 
(  n!e  (K.  Dak.),  170  N,  W.  66.?. 
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ample,  if  a  boy  suddenly  and  unexpectedly  darts  in  front  of  an 
automobile,  the  failure  of  the  operator  to  sound  the  horn  may  not 
be  sufficient  proof  of  negligence  to  support  an  action  for  the  in- 
juries to  the  child.'*  The  failure  to  sound  the  horn  is  not  negli- 
gence per  se  under  all  circumstances.^^  Except  possibly  where  the 
requirements  as  to  the  horn  are  specially  prescribed  by  statute, 
whether  the  equipment  ,of  the  machine  in  this  respect  is  'sufficient, 
is  generally  a  question  for  the  jury.'*  The  mere  sounding  of  a 
signal  of  approach  may  not  be  sufficient  evidence  of  due  care,  for 
the  circumstances  may  be  such  that  due  caution  requires  the  slack- 
ing of  the  machine  or  even  the  stopping  of  progress."  The  fact, 
however,  that  a  horn  was  sounded  and  as  a  result  thereof  a  pedes- 
trian was  startled  and  became  confused  so  that  he  sustained  an  in- 
jury, does  not  afford  ground  for  rendering  the  operator  of  the  ma- 
chine liable.'*  The  purpose  of  sounding  a  horn  is  to  give  a  warn- 
ing to  other  travelers  of  the  approach  of  the  vehicle;  and,  if  the 
person  ihjured  has  actual  knowledge  of  the  approaching  car,  the 
failure  to  give  the  signal  will  not  generally  afford"  basis  for  a 
charge  of  negligence.  Under  such  circumstances,  the  failure  to 
give  the  warning  is  said  not  to  be  a  proximate  cause  of  injury .'' 

Sec.  449.  Towing  disabled  vehicle. 

It  sometimes  happens,  when  a  disabled  automobile  is  towed 
through  the  streets  by  another  vehicle,  that  a  pedestrran  seeking 
to  cross  the  street  trips  over  the  connecting  rope  or  cable  and  is 
thereby  injured.  It  is  not  negligence  per  se  for  one  vehicle  to 
draw  another  in  this  manner,^"  and  thus  a  pedestrian  injured  must 

34.  Bishard   v.   Engelbeck    (Iowa),  37.  Kessler    v.   Washburn,   157   111. 
164  N.  W.  203;  Levesque  v.  Ihimont      App.  533. 

(Me.),   99  Atl.   719;   Winter  v.  Van  38.  Wall  v.  Merkert,  166  App.  Div. 

Blarcom,  258  Mo.  418,  167  S.  W.  498.  608,  152  N.  Y.  Suppl.  293. 

35.  Texas  Motor  Co.  v.  Bufangton  39.  Herzig    v.    Sandberg     (Mont.), 
(Ark.),  203  S.  W.  1013;  Anderson  v.  173  Pae.  133. 

Voetz   (Mo.  App.),  206  S.  W.  584.  40.  Wolcott     v.     Renault     Selling 

■  36.  Coppock   V.    Schlatter,   193    III.       Branch,  175  App.  Div.  858,  162  N.  Y. 
App.   855.  Suppl.  496. 
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show  some  neglect  of  duty  -on  the  part  of  those  operating  the  ma- 
chine.*^ It  is,  of  course,  the  duty  of  one  towing  a  vehicle,  to, exer- 
cise reasonahle  prudence  to  avoid  injury  to  pedestrians  and  other 
travelers  upon  the  highway.*^  But  the  fact  that  some  other  course 
might  have  involved  less  danger  to  other  travelers  is  not  necessarily 
decisive. ^^  Whether  a  warning  of  the  situation  to  pedestrians  is 
necessary  depends  upon  the  surrounding  circumstances,  such  as 
the  light  at  the  place,  the  size  and  eolor  of  the  rope,  and  other  per- 
tinent facts."  Under  the  !N"ew  York  statute  relative  to  the  licens- 
ing of  chauffeurs,  liability  is  not  imposed  merely  because  the  driver 
of  the  rear  car  was  not  licensed,  for  even  if  the  failure  to  have  a 
license  could  be  construed  as  violation  of  the  statute,  it  was  not  a 
cause  of  the  accidemt,  where  there  is  no  proof  of  his  incompetency.*^ 
N"or  can  negligence  be  based  merely  on  the  fact  that  a  system  of 
signals  was  not  arranged  so  that  the  driver  of  the  rear  vehicle  could 
signal  the  forward  driver  for  the  stopping  of  his  machine.**  And, 
under  thp  statutes  in  some  jurisdictions,  the  absence  of  lights  on 

41.  Steinberger  v.  California  Elee.  after,  midnight  and  before  daylight. 
Garage  Co.  (Cal.),  168  Pac.  570;  Again,  it  might  have  been  safer  to 
Wolcott  V.  Renault  Selling  Branch,  move  tliem  one  at  a  time  and  by 
223  N.  Y.  288,  119  N.  E.  556,  revers-  their  own  power  or  to  have  handled 
ing  175  N.  Y.  App.  Div.  858;  Canfleld'  only  one  at  a  time  with  a  team,  or 
V.  New  York  Transp.  Co.,  128  N.  Y.  to  have  moved  them  only  on  certain 
App.  Div.  450,  112  N.  Y.  Suppl.  854;  streets  that  were  not  being  grfeatly 
Woleott  V.  Renault  Selling  Branch,  used  by  pedestrians.  The  law  does 
175  App.  Div.  858,  163  N.  Y.  Suppl.  not  prescribe  any  particular  method 
496.  by  which  vehicles   may  be  moved  on 

42.  Steinberger  v.  California  Elee.  the  sti'eets.  But  in  moving  them  it 
Garage  Co.   (Gal.),  168  Pac.  570.  imposes  the  duty  of  exer<;iaing  due  or 

43.  Musgfave   v.    Studebaker   Bros.  ordinary  care." 

Co.  of  Utah,  48  Utah,  410,  160  Pac.  44.  Steinberger   v.   California  Elee. 

117.  wherein  it  was  said:     "It  may  Garage  Co.   (Cal.),  168  Pae.  570. 

well  be  conceded  that  so  far  as  pedes-  45.  Wolcott     v.     Renault     Selling 

trians  were  concerned  there  may  have  Branch,  175  App.  Div.  858,  162  N.  Y. 

been  a  safer  way  to  move  automobiles  Suppl.  496. 

through  the  streets   of  the  city,  but  46.  Musgrave   v.    Studebaker   Bros, 

that  is  not  the  test.     It  might  have  Co.  of  Utah,  48  Utah,  410,  160  Pac. 

been   safer,   perhaps,   to   have  moved  117. 
the  cars   only  between  certain  hours 
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the  rear  vehicle  is  not  necessarily  negligence,  for  the  statute  may 
be  construed  as  applicable  only  to  those  vehicles  which  are  pro- 
ceeding under  their  own  motive  power.^'  But,  when  a  car  is  being 
towed  out  of  a  garage  across  the  sidewalk  in  the  night  time,  tiie 
driver  of  the  first  oar  is  under  the  duty  of  giving  some  warning 
to  persons  traveling  along  the  sidewalk  who  might  he  expected  to 
pass  directly  behind  the  first  car.** 

In  accordance  with  the  foregoing  rules,  it  has  been  held  that 
there  can  be  no  recovery  for  the  death  of  a  pedestrian,  who,  while 
attempting  to  cross  a  city  street,  tripped  over  a'tow  line  ten' feet 
in  length,  where  it  appears  that  he  stopped  after  a  warning  from 
-the  driver  of  the  first  vehicle  and  then  attempted  to  pass  between 
the  two  vehicles,  although  warned  by  the  driver  of  the  second  to 
look  out  for  the  rope,  and  the  driver  of  the  second  machine  unsuc- 
cessfully attempted  to  avoid  striking  him  by  running  his  car  on 


'  47.  Musgrave  v.  Studebaker  Bros. 
Co.  of  Utah,  48  Utah,  410,  160  Pac. 
117. 

48.  Rapetti  v.  Peugeot  Auto  Import 
Co.,  97  Misc.  610,  163  N.  Y.  Suppl. 
133,  wherein  it  was  said:  "Upon 
these  facts,  it  is  claimed  that  no 
prima  facie  case  of  negligence  was 
made  out.  The  basis  of  this  conten- 
tion is  that  it  could  not  have  been 
reasonably  anticipated  by  the  chauf- 
feur that  the  plaintiff  would  cross 
immediately  brfiind  the  first  a.utomo- 
bile  and  trip  over  the  tow-line  under 
the  circumstances  existing.  It  seems 
to  me  that  this  is  just  what  any  per- 
son of  ordinary  intelligence  would 
have  anticipated.  The  automobiles 
were  not  going  fast  and  it  is  a  most 
common  thing  for  pedestrians  to  pass 
in  front  of-  on-coming  automobiles 
proceeding  slowly  at  crossings  where 
there  is  as  much  of  a  margin  of  safety 
as  twelve  feet.  Particularly  is  this 
so  where,  as  at  the  entrances  to  gar- 


ages and  to  many  apartment  houses 
and  hotels,  automobiles  are  permitted 
to  cross  the  sidewalk.  With  the  tens 
of  thousands  of  automobiles  that  now 
swarm  the  city  streets,  it  is  second 
nature  for  a  pedestrian  to  proceed  on 
his  way  immediately  after  a  blockad- 
ing automobile  has  passed,  and  he  has 
a,  right  to  do  so  unless  halted  by  traf- 
fic rules  or  by  the  danger  of  a  swiftly 
approaching  vehicle.  Otherwise  in  a^ 
stream  of  slowly  moving  traffic  pe- 
destrians would  never  get  across  the 
streets  at  all.  So  it  cannot  be  said 
that  the  chauffeur  could  not  reason- 
ably anticipate  that  the  plaintiff  and 
his  companion,  who  were  halted  on 
the  sidewalk  by  the  first  automobile, 
would  not  immediately  proceed  on 
their  way  once  it  had  passed  although 
another  automobile  was  approaching 
slowly  twelve  feet  away."  See  also 
Young  v.  Herrmann,  119  N.  Y.  App. 
Div.  445,  104  N.  Y.  Suppl.  73,  193. 
N.  Y.  554. 
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the  sidewalk.^  So,  too,  where  it  appeared  that  an  electric  hansom 
waa  being  towed  by  another  hansom  of  the  defendant  with  a  rope 
six  or  seven  feet  in  length,  v  with  a  driver  on  a  high  seat  on  the 
rear  of  each  machine,  and  that  they  stopped  at  a  crossing  at  the 
signal  of  a  traffic  officer  j  that  a  pedestrian  attempted  to  pass  be- 
tween the  conveyances,  when  the  driver  on  the  rear  carriage  called 
out  a  warning  which  the  pedestrian  testified  she  did  not  hear,  it  was 
held  that  the  defendant  was  not  guilty  of  negligence  and  not  liable 
for  injuries  sustained  by  ike  pedestrian  in  tripping  over  the  rope.^ 
When,  upon  an  automobile  becoming  disabled  along  the  road,  a 
guest  therein  procured  a  rope  fifty  feet  long  and  connected  the 
disabled  car  with  the  car  of  another  person  who  had  offered  to 
assist  them,  and  such  gu^t  thereupon  entered  the  forward  car  and, 
while  they  were  driving  along  the  city  streets,  the  foyrward  car 
turned  a  comer  but  the  disabled  car  was  not  turned  so  that  the 
connecting  rope  swept  a  portion  of  the  street  and  caused  injury  to 
a  bicyclist,  it  was  held  that  the  guest  was  not  liable  for  the  in- 
juries, for  assuming  ^hat  he  was  guilty  of  negligence  in  fastening 
the  two  cars,  such  negligence  was  not  the  proximate  cause  of  the 
injury,,  but  that  the  cause  of  the  injury  was  the  negligence  of  the 
rear  driver  in  failing  to  make  the  tum.^^  And,  where  it  appeared 
that  the  owner  of  an  automobile  sent  his  hired  chauffeur  with  the 
machine  to  haul  a  disabled  car  to  a  garage  aud  such  chauffeur  re- 
,  quested  the  owner's  son  to  steer  the  rear  vehicle  while  he  droye  the 
forward  car,  and  while  the  two  cars  were  staled  in  a  blockade  in 
the  street,  the  son  gave  a  pedestrian  permission  to  pass  between, 
but  the  forward  ear  moved  ahead  about  a  foot  and  she  was  tripped 
by  the  raising  of  the  connecting  rope,  it  was  held  that  the  son  was 
not  to  be  charged  with  negligence  in  failing  to  warn  the  chauffeur 
that  the  pedestrian  was  about  to  pass  where  no  facts  were  shown 

49.  Wolcott     V.      Renault      Selling       Co.,  128  N.  Y.  App.  Div.  450,  118  N. 
Branch,  175  App.  Div.  858,  162  N.  Y.       Y.  Suppl.  854. 

Suppl.  496.  5l.  Herome    v.    Hawley,    147    App. 

50.  Canfleld   v.   New   York  Transp,      Div.  475,  131  K.  Y.  Suppl.  897. 
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which  coiild  have  led  the  son  to  anticipate  that  the  forward  car 
would  be  moved ;  and  that  the  chauffeur  was  not  negligent  in  niov- 
ing  the  machine  where  he  was  ignorant  that  the  movement  would 
likely  cause  injury  to  any  one;  and  that  in  any  event  the  son  would 
not  be  liable  for  the  negligence  of  the  chauffeur  as  the  relation  of 
master  and  servant  did  not  exist  bgitween  them.^^  But  where  one 
crossing  the  street  stumbled  over  the  connecting  rope  and  was 
killed  by  the  second,  car,  and  it  appeared  that  no  warning  was  given 
of  the  tow  and  there  was  nothing  in  the  condition  or  operation  of 
the  second  car  to  show  that  it  was  not  imder  its  own  power,  it  was 
held  that  the  question  of  negligence  was  for  the  jury.^' 

Sec.  450.  Pleading. 

In  an  action  by  a  pedestrian  for  injuries  sustained  by  reason 
of  a  collision  with  a  motor  vehicle,  as  a  general  proposition,  the 
complaint  should  allege  the  respect  in  which  the  defendant  was 
negligent.  That  is  to  say,  a  complaint  alleging  generally  that  the 
plaintiff,  without  fault  and  while  exercising  due  care,  was  in- 
jured through  the  negligence  of  the  defendant,  without  specifying 
any  duty  owing  by  the  defendant  to  the  plaintiff,  or  the  act  or 
omission  by  the  defendant  which  caused  the  injuries,  would  be  de- 
murrable.^* But,  under  the  liberal  construction  'of  pleadings  in 
force  in  Nem  York,  it  has  been  held  that  where  the  only  allega- 
tions tending  to  charge  the  defendant  with  negligence  are  that  the 
plaintiff  was  struck  and  injured  in  the  public  street  by  the  defend- 
ant's automobile  which  was  under  his  control  and  operated  by  him 
at  the  time,  and  that  Tier  injuries  were  caused  solely  by  the  negli- 
gence and  carelessness  of  the  defendant,  the  complaint  is  suffici- 
ent.^ 

General  charges  of  negligence  are  deemed  limited  by  those 

52.  Titus- V.  Tangeman,  116  IT.  Y.  54.  Peterson  v.  Eighimie,  175  App. 
App.  Div.  487,  101  N.  Y.  Suppl.  1000.  Div.  113,  161  N.  Y.  Suppl.  1065. 

53.  Wolcott  V.  Renault  Selling'  65.  Peterson  v.  EighimiS,  175  App. 
Branch,  233  N.  Y.  388,  119  N.  E.  556,  Div.  113,  161  N.  Y.  Suppl.  1065, 
reversing  175  N.  Y.  App.  Div.  858.  wherein  it  was  said:    "The  question 
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chai-ges  particularly  alleged  in  the  complaint.^''  T-bus,  where,  io 
an  action  to  recover  for  injuries  to  the  plaintiff  who  was  run  over 
by"  the  defendant's  electric  cab  while  waiting  for  a  street  car  to 
pass,  the  only  speci;fic  charges  of  negligence  on  the  part  of  the  de- 
fendant were  the  excessive  speed  of  the  cab  and  the  failure  to  give 
warning  of  its  approach,  it  is  reversible  error  for  the  court  to  re- 
fuse to  charge  in  effect  that,  unless  the  plaintiff  establishes  one 
of  the  two  specific  charges  of  negligence  alleged,  there  can  be  no 
recovery.^'' 

A  complaint  in  a  neglig-ence  case  alleging  that  plaintiff  was 
traveling  in  a  buggy  driTen  by  her  uncle  upon  a  public  highway, 
that  she  saw  defendant  approaching  behind  them  in  an  automobile, 
and  that  when  the  machine  was  about  300  or  400  feet  distant  plain- 
tiff requested  her  uncle  to  stop  the  horse  so  she  could  get  out,  and 
while  getting  out  she  signalled  "defendant  to  stop  the  automobile, 
which  was  then  about  200  feet  away  and  running  slowly,  and  that 
plaintiff  had  crossed  the  highway  and  was  standing  on  the  other 
side  of  the  traveled  part,  when  defendant  negligently  ran  the  au- 
tomobile agaiiist  her,  is  not  open  to  the  objection  that  it  l^.ves  an 
inference  of  contributory  negligence  on  plaintiff's  part.^' 

depends    upon    whether    the    plaintiff  negligently   performed;    but  here  the 

has  charged  the  defendant  with  neg-  partieolar  act  is  stated,  and  it  con- 

ligence  in  operating  the  automobile.  sists  in  the  operation  of  the  automo- 

Of  course  a  complaint  which  merely  bile  along  the  street,  bringing  it  into 

alleged    generally    that    the    plaintiff  collision  with  plaintiff,  and  the  gen- 

without  fault  on  his  part  and  while  eral    charge    of    negligence    following 

exercising     due     care     was     injured  relates   to    that,    and    in   effect   is   a 

through  the  negligence  of  the  defend-  charge  that  the  automobile  was  neg- 

ant     without     specifying     any     duty  ligently    operated    by    the    defendant 

owing  by  the  defendant  to  the  plain-  which  is  sufficient." 
tiff  or   the   act  of  omission   or   com-  56.  Capell    v.    New    York    Transp. 

mission     by     the     defendant     whicli  Co.,  150  N.  Y.  App.  Div.  723,  135  N. 

caused  the  injuries  would  be  demu--  Y.  Suppl.  691. 

rable,  for  it  would  merely  state  a  con-  57.  Capell    v.    New    York    Traijap^ 

elusion  of  law  with  respect  to  negli-  Co.,  150  N.  Y.  App.  Div.  723,  13?  K. 

genpe   on  the   part  of   the   defendant  Y.  Suppl.  691. 

without  setting  forth  the  act  of  the  58.  Kinmore  v.  Cresse,  53  Ind.  App. 

defendant  which  it  was  claimed  was  89,3,  102  N.  ^.  403. 
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Sec.  451.  Damages. 

In  an  action  by  a  pedestrian  to  recover  damages  resulting  from 
his  being  struck  by  an  automobile,  it  is  said  that  the  verdict  should 
be  for  such  sum  as  will  reasonably  compensate  him  for  his  pain 
and  suffering  in  the  past  and  such  as  may  come  to  him  in  the 
future  resulting  from  the  accident. ^^  But  damages  are  not  gen- 
erally permitted  for  mere  fright  unattended  by  any  physical  vin- 
jury.^"  In  some  jurisdictions,  punitive  damages  are  allowed 
where  the  operator  of  the  motor  vehicle  was  guilty  of  gross  negli- 
gence.*^ But,  in  an  action  for  the  death  of  a  pedestrian  in  a  colli- 
sion with  an  automobile,  it  was  held  that,  there  being  no  evidence 
of  an  intent  to  inflict  the  injury  or  of  negligence  of  such  a  high 
degree  as  would  be  deemed  equivalent  to  a  wilful  or  wanton  act,, 
it  being  undisputed  that  the  defendant  put  on  the  brakes  as  soon 
as  the  intestate  came  into  the  range  of  defendant's  vision,  an  in- 
struction that  there  could  be  no  recovery  under  a  count  alleging 
wanton  and  wilful  conduct  on  the  part  of  the  defendant  was- 
proper.** 

Sec.  452.  Function  of  jury. 

In  an  action  by  a  pedestrian  for  injuries  sustained  by  a  collision 
wiih  a  motor  vehicle,  the  burden  is  on  the  plaintiff  of  establishing 
the  negligence  of  the  defendant,  and  ordinarily  it  is  a  question  for 
the  jury  to  determine  whether  he  has  sufficiently  proved  the  issue.^ 

59.  Ceeehi    v.    Lindsay,     1    Boyoe  Thomas  Auto  Co.,  308  S.  W.  306. 

(Del.)  1S5,  75  Atl.  376,  per  Hastings,  California — Potter  v.  Back  County 

J.;   judgment  reversed  in  Lindsay  v.  Trangp.  Co.,  33  Cal,  App.  24,  164  Pac. 

Ceeehi,  3  Boyce    (Del.)    133,  80  Atl.  342. 

503.  Colorado. — Louthan     v.    Peet,     179- 

80.  Sa.(jhelder  v.  Morgan,   179  Ala.  Pac.  135. 

339,  60  So.  815.    And  see  section  356.-  Cotmecticut. —  Butterly      v.      Alex- 

61.  Williams  v.   Benson,   87  Kans.  ander  Dallas,  Inc.,  105  Atl.  340. 
421,  134  Pac.  531;   Buford  v.  Hope-  Illinois.— 'R&emvissen  v.  Drake,  185- 
well,  140  Ky.  666,  131  S.  W.  503.  111.  App.  526. 

62.  Gordon  v.  Stadelman,  202  111.  Iowa. — ^Brown  v.  Des  Moines  Steam 
App.  255.  Bottling  Works,   174  Iowa,   715,   156 

63.  Arkansas. —  Bona     v.     S.     H.  N,  W.  829. 
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And,  speaking  in  general  terms,  the  plaintiff's  contributory-, negli- 


Kentiicky. — Matlach  v.  Sea,  144 
Ky.  749,' 139  S.  W.  930. 

Massachusetts.— -DnAley  v.  Kings- 
bury, 199  Mass.  358,  85  N.  B.  76; 
Rasmussen  v.  Whipple,  311  Mass. 
546,  98  N.  E.  593;  Roaeh  v.  Hinch- 
cliii',  214  Mass.  367,  101  N.  E.  383; 
Brown  v.  Thayer,  313  Mass.  392,  99 
N.  E.  237;  French  v.  Mooat,  336 
Mass.  173,  115  N,  E.  S35. 

Michigan. — Bouma  v.  Dubois,  169 
Mich.  433,  135  N.  W.  333;  Czarniski 
V.  Security  Storage  &  Transfer  Co., 
170  N.  W.  53;  Barger  v.  Bisscll,  170 
N.  W.  76;  Patterson  v.  Wagner,  171 
N.  W.  356. 

Minnesota..— Smith  v.  Bruce,  131 
iViinn.  51,  154  N.  W.  659;  Noltmier 
V.  ilosenberger,  131  Minn.  369,  155  N. 
W.  618;  Benson  v.  Larson,  133  Minn. 
346,  158  N.  W.  436;  Johnson  v.  John- 
son, 137  Minn.  198,  163  N.  W.  160; 
Archer  v.  Skahen,  137  Minn.  433,  163 
?f.  W.  784;  Powers  v.  Wilson,  138 
Minn.  407,  165  N.  W.  331;  HeflFeron 
V.  Reeves,  167  N".  W.  433. 

Missouri. —  Hodges  v.  Chambers, 
in  Mo.  App.  563,  154  S.  W.  429; 
Eisenman  v.  Griffith,  181  Mo.  App. 
183,  167  S.  W.  1143;  LaDuke  v.  Dex- 
ter (Mo.  App.).  303  S.  W.  254; 
Brooks  V.  Harris  (Mo.  App.),  307  S. 
W.  393. 

Nebraska. — Rule  v.  Olaar  Transfer 
i  Stprage  Co.,  165  N.  W.  883. 

N&w  Hampshire. — Hamel  v.  Pea- 
body,  97  Atl.  330. 

Vew  York. — Wolcott  v.  Renault 
Selling  Branch,  333  N.  Y.  388.  119 
N.  E.  556;  Fitzgerald  v.  Russell,  155 
App.  Div.  854,  140  N.  Y.  Suppl.  519 ; 
Gindberg  v.  Ehret,  79  Mis-c.  R.  627, 
140  N.  Y.  Suppl.  379;  Baker  v.  Close. 


137  N.  Y.  App.  Div.  539,  131  N.  Y. 
Suppl.  739 ;  Miller  v.  New  York  Taxi- 
cab  Co.,  130  N.  Y.  Suppl.  899. 

Xorth  Dakota. — Vannett  v.  Cole, 
170  N.  W.  663. 

Oregon. — Ahonen  v.  Hryszke,  175 
Pac.  616. 

Pennsylvania. —  Miller  v.  Tiede- 
mann,  249  Pa.  334,  94  Atl.  835;  Row- 
and  V.  Germantown ,  Trust  Co.,  348 
Pa.  341,  93  Atl.  1070;  Ed«Iman  v. 
(onnell,  257  Pa.  317,  101  Atl.  653; 
Reese  v.  France,  63  Pa.  Super.  Ct. 
138 ;  Bailey  v.  Borchers,  66  Pitts.  Leg. 
Journ.  530;  Banks  v.  M.  L.  Shoe- 
maker &  Co.,  103  Atl.  734;  Maynard 
V.  Barrett,  104  Atl.  613. 

Rhode  Island. — Gouin  v.  Ryder,  87 
Atl.  185;  Thomas  v.  Burdick,  lOO  Atl. 
398;  Doyle  v.  Hollaiid,  100  Atl.  466. 

Texas. — Vesper  v.  Lavender  (Tex. 
Civ.),  149  S.  W.  377. 

Utah. — Sorenson  v.  Bell,  170  Pac. 
'72.    ^ 

Washington. — Hillebrant  v.  Manz, 
71  Wash.  350,  138  Pac.  898;  Cough- 
lin  v.  Weeks,  75  Wash.  568,  135  Pac. 
649;  Bruner  v.  Little,  97  Wash.  319, 
166  Pac.  1166. 

Wisconsin. — Ouellette  v.  Superior 
Motor  &  M.  Works.  157  Wis.  531,  147 
N.  W.  1014. 

Error  to  dismiss  complaint. — 
Where,  in  an  action  to  recover  for 
personal  injuries  to  an  eleven  year 
old  boy,  who,  while  attempting  to 
cro.ss  the  Bowery  in  the' city  of  New 
York,  was  l^nocked  down  by  an  auto^ 
mobile  which  was  going  very  fast  and 
which  did  not  stop  within  forty  or 
fifty  f-eet  of  the  scene  of  the  acci- 
dent, the  evidence  raises  quei^ions  of 
fact  both  as  to  the  negligence  of,  the 
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gence  is  a  queation  for  the  jury.^*  Negligence  is  peculiarly  a  ques- 
tion for  the  jury  to  solve  when  the  evidence  is  conflicting,  so  that 
"the  credibility  of  the  witnesses  is  of  paramount  importance.*"  And, 
where  the  liability  depends  on  whether  the  motor  vehicle  was 
traveling  at  a  reasonable  rate  of  speed,  the  question  is  one  which  is 
ordinarily  within  the  province  of  the  jury.** 


jlefendant  and  the  contributory  neg- 
ligence, of  the  plaintiff,  a  judgment 
dismissing  the  complaint  at  the  close 
of  the  plaintiflfs  case  will  be  reversed 
and  a  new  trial  ordered.  Pennige  v. 
Reynolds,  98  Misc.  (N.  Y.)  239,  163 
1^.  Y.  Suppl.  966. 

64.  Section  487. 

65.  Holroyd  v.  Gray  Taxi  Co.  (Cal. 
App.),  179  Pac.  709;  Louthan  v. 
Peet  (Colo.),  179  Pa«.  135;  Crandall 
V.  Krause,  165  111.  App.  15;  Osberg 
V.  Cudahy  Packing  Co.,  198  111.  App. 
551 ;   American  Express  Co.  v.  State 


of  Use  of  Denowitch  (Md.),  103  Atl. 
96;  Bailey  v.  Borchers,  66  Pitts.  Leg. 
Journ.  (Pa.)  530;  Thomas  v.  Bur- 
dick  (R.  I.),  100  Atl.  398;  Coughlin 
V.  Weeks,  75  Wash.  568,  135  Pac.  649 ; 
Oberg  V.  Berg,  90  Wash.  435,  156  Pac, 
391. 

66.  Merkl  v.  Jersey  City  H.  &  P. 
St.  Ry.  Co.,  75  N".  J.  L.  «54,  68  A^;I. 
74;  Brewster  v.  Barker,  139  N.  Y. 
App.  Div.  734,  113  N.  Y.  Suppl.  1036; 
Ackerman  v.  Stacey,  157  N.  Y.  App. 
Div.  835,  143  N.  Y.  Suppl.  337. 
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CHAPTER  XVIII. 

CONTRIBUTORY  NEGLIGENCE  OF  PEDESTRIANS. 

Section  453.  General  duty  of  pedestrian. 

454.  As  dependent  on  surrounding  circumstances. 

455.  Place  of  crossing  —  in   general. 

456.  Place  of  crossing  —  crossing' street  at  other  than  usual  cross- 

ing. 

457.  Place  of  crossing  —  walking  along  highway. 

458.  Duty   to   look   for   approaching   automobiles  —  railroad   rule  — 

to  stop,  look  and  listen. 

459.  Duty  to  look  for  approaching  automobiles  —  duty  to  look  before- 

crossing  street. 

460.  Duty  to  look  for  approaching  automobiles  —  looking  for  vehicles 

on  wrong  side  of  street. 

461.  Duty  to   look  for   approaching  automobiles  —  obstmcted   view. 

462.  Duty  to  look  for  approaching  automobiles  —  continuing  to  look. 

463.  Duty  to  look  for  approaching  automobiles  —  looking  back. 

464.  Failure  to  see  approaching  machine  alter  looking  —  in  general. 

465.  Failure   to   see   approaching  machine   after   looking  —  view  ob- 
^  structed. 

466.  Failure  to  see  approaching  machine  after  looking  —  weather  con- 

ditions. 

467.  Avoidance   of   machine   which   has   been    seen  —  right   to   cross 

street  in  front  of  approaching  vehicle. 

468.  Avoidance  of  machine  which  has  been  seen  —  continual'  obser- 

vation of  approaching  vehicle. 
4619.  Avoidance  of  machine  which  has  been  seen — -miscalculation  of 
danger. 

470.  Avoidance    of    machine    which    has    been    seen  — -  statements   of 

companion  as  to  safety  in  crossing. 

471.  Reliance  on  proper  conduct  by  automobilist  —  exercise  of  due- 

care  by  cha.uffeur. 

472.  Reliance  on  proper  conduct  by  automobilist  —  excessive  speed. 

473.  Reliance  on  proper  conduct  by  automobilist  —  obedience  to  law 

of  road. 

474.  Reliance  on  proper  conduct  by  automobilist — place  reserved  for 

pedestrian. 

475.  Reliance  on  proper  conduct  by  automobilist  —  person  passing  on 

or  off  street  car. 

476.  Stopping  in  street. 

477.  Watching   auto   race. 
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t,;,\  ;  ,   478.  Children  —  in  general. 

479.  Children  —  application  of  rules. 

480.  Children  —  children  non  sui  juris. 

481.  Persons   under    disability. 

482.  Workmen  in  street  —  in  general. 

483.  Workmen  in  street  —  violation  of  law  by  workman. 

484.  Workmen  in  street  —  traffic   officer. 

485.  Last  chance  doctrine. 
486..  Acts  in  emergencies. 

_487.  Function  of  jury. 

Sec.  453.  General  duty  of  pedestrian. 

In  an  action  by  a  pedestrian  to  recover  damages  for  an  injury, 
from  an  automobile,  there  can  be,  as  a-.gfineiiral  proposition,  no  re- 
covery tinless  the  plaintiff  was  free  from  negligence  which  con- 
tributed to  the  injury.^    The  pedestrian  is  under  the  obligation  of 


1.  Ala1>ama. — Terrill  v.  Walker,  5 
Ma.  App.  535,  59  So.  775. 

CoMformia.^-Steinberger  v.  Cali- 
fornia Elee.  Garage  Co.,  168  Pac.  570. 

Delaware. — Hannigan  v.  Wright,  5 
PenH.  537,  63  Atl.  a34;  Brown  v.  City 
of  Wilmington,  4  Boyee  (Del.)  492, 
SO'  Atl.  44. 

IndAana. — Cole  Motor  Co.  v.  Lu- 
dorff,  111  N.  E.  447. 

Kentucky: — ^Major  Taylor  Co.  v. 
Harding,  306  S.  W.  285. 

MioMgan.-^Jieal  v.  Snyder,  168  N. 
W.  973. 

New  (Aersej/.^-Conrad  v.  Gpi-een,  94 
Atl.  390. 

yew  York. — Lamer  v.  New  York' 
Transp.  Co.,  149  App.  Div.  193,  133 
jST.  Y.  Suppl.  743;  Willis  v.  Harby, 
150  N.  Y.  App.  Div.  94,  144  N.  Y. 
tSuppl.  154;  Shalkowitz  v.  J.  M.  Hor- 
ton  lee  Cream  Co.,  172  TS.  Y.  App. 
DiT.  211,  158  iN".  Y.  Suppl.  519;  Gold- 
man V.  Lanigan  Bros.  Co.,  185  App. 
Div.  742,  173  N.  Y.  Supp.  777. 

Oregon. — Weygandt  v-  Bartle,  171 
Pac.  587. 


Vermont. — Altken  v.  Metcal^,  102 
Atl.  330. 

Contributory  negligence  as  defense 
to  gross  negligence.^  In  some  juris- 
dictions when  the  operator  of  a  mo- 
tor vehicle  has  been  guilty  of 
"  gross  "  negligence  which  is  a  proxi- 
mate cause  of  am  injury  to  a  pedes- 
trian, contributory  negligence  of  an 
ordinary  degree  on  the  part  of  the 
pedestrian  is  not  a  defense.  Banks 
V.  Braman,  188  Mass.  367,  74  N.  E. 
594;  Ludke  V.  Burek,  160  Wis.  440, 
152  N.  W.  190,  L.  E.  A.  1915  D.  968. 
To  establish  such  "  gross  "  negligence 
on  the  part  of  the  operator  of  the  ma- 
chine, the  pedestrian  must  show  in- 
tentional condU|Ot  on  the  part  of  the 
operator  having  a  tendency  to  injure 
others  which  is  known  or  ought  to  be 
known  to  the  defendant,  accompanied 
by  a  wanton  and  reckless  disregard 
of  its  probable  harmful  consequences. 
Banks  v.  Braman,  188  Mass.  367,  74 
N.  E.  594.  But  the  mere  operation 
of  the  machine  at  a  speed  in  excess 
of  the  legal  limit,  though  suejv  con- 
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using  reasonable  prudence  to  avoid  automobiles  and  other  vehicle^ 
in  tbe  street.  That  is  to  say,  the  pedestrian  must  use  such  care 
for  his  own  safety  as  a  reasonably  prudent  man  would  exercise 
under. the  same  circumstances.^    In  most  cases  it  is  generally  easy 


duct  may  be  negligence  per  se,  is  not 
necessarily  gross  negligence  or  as  a 
wilful  causing  of  the  injury.  Ludkc 
V.  Burck,  160  Wis.  440,  152  N.  W. 
190,  L.  R.  A.  1915  B.  968,  wherein  it 
was  said :  "  The  law  regulates  the 
conduct  of  persons  who  are  exercis- 
ing the  common  right  of  using  public 
highways  as  travelers,  for  the  pur- 
pose of  compelling  greater  care  for 
the  protection  and  safety  of  all 
travelers.  The  operation  of  motor  ve- 
hicles on  streets  is  as  lawful  a  use 
thereof  as  that  of  any  other  traveler ; 
and  the  object  of  the  statute  is  to  re- 
strict this  use  to  such  ways  as  will 
lessen  the  dangers  to  travelers  from 
high  speed  and  other  hazardous  prac- 
tices. Such  regulations  are  not  in- 
tended to  abrogate  the  duties  of 
travelers  recognized  by  the  common 
law  for  their  mutual  safety  and 
leaves  them  subject  to  its  accepted 
rules  of  ordinary  care  and  the  duties 
that  spring  from  their  relations  as 
travelers  on  a  public  highway.  In 
the  light  of  this  relation  and  the 
duties  arising  therefrom,  it  may  well 
be  that  a  person  operating  a  motor 
vehicle  at  a  speed  much  less  than  that 
denounced  by  the  statute,  on  a  street 
crowded  with  men,  women,  and  chil- 
dren, and  thereby  inflict  some  per- 
sonal injuries  on  anotlier,  would  be 
guilty  of  wilfully  injuring  such  per- 
sons, w:hile  another  operating  such  a 
vehicle  slightly  in  excess  of  the  stat- 
utory speed  might  do  so  under  eonQ> 
tions  and   circumstances   a':   to   show 


that  the  care  exercised,  in  the  light 
of  such  conditions  and  circumstances, 
did  not  constitute  a  wanton  and  reck- 
less disregard  of  the  rights  of  another 
who  suffered  an  injury  by  colliding 
with  such  motor  vehicle.  This  court 
lias  held  that  a  violation  of  the  com- 
mands of  a  statute  of  this  class,  caus- 
ing personal  injury  to  another,  is  not 
to  be  treated  as  a  wilful  injury,  as- 
matter  of  law,  but  that  the  fact  of 
such  violation  is  negligence  per  se, 
and  that  the  defense  of  contributory 
negligence  is  not  abrogated." 

Wanton  injury. — In  some  States  it 
is  held  that  contributory  negligence 
is  no  defense  to  a  wanton  injury. 
Davis  V.  Barnes   (Ala.),  77  So.  612. 

Defense  to  prosecution  for  homi- 
cide.—  In  a  criminal  prosecution  for 
homicide  for  the  killing  of  a  pedes- 
trian by  an  automobile  running  in 
excess  of  the  speed  limit,  the  defend- 
ant is  not  relieved  by  any  contribu- 
tory negligence  of  the  deceased. 
Lauterbaeh  v.  State,  132  Tenn.  603, 
179  S.  W.  130.     See  section  765. 

2.  United  States. — ^Taxi  Service  Co. 
v.  Phillips,  187  Fed.  734,  109  C.  C. 
A.  482:  Lane  v.  Sargent,  217  Fed. 
237. 

Arkansas. — -Millsaps  v.  Brogdoii,  9T 
Ark.   469,   134   S.   W.    632. 

Califo^-nia. — Sheldon  v.  James,  166 
Pac.  8;  Weihe  v.  Rathjen  Mercan- 
tile Co.,  34  Cal.  App.  302,  167  Pac. 
287. 

DeJaicare. — Giier  v.  Samuel,  4 
Boyce,    106.    86   .\tl.    209;    Brown   r. 
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to  look  back  after  au  accident  and  see  how  a  little  more  watchful- 
ness on  the  part  of  a  pedestrian  would  have  saved  him  from  injury^ 
but  this  is  not  conclusive  against  him  on  the  issue,  for  he  is  to  be 
judged  by  the,  situation  as  it  appeared  or  ought  to  have  appeared 
to  him  at  the  time.^  Moreover,  one  placed  suddenly  in  a  situation 
of  gi-eat  danger  is  not  required  to  use  the  deliberate  judgment  of  a 
man  under  no  apprehension  of  danger.*  Of  course,  one  may  not 
suddenly  step  in  front  of  a  moving  vehicle  in  plain  sight  and  re- 
cover for  the  injuries  thei'eby  sustained."     Outside  of  the  ques- 


C  ity  of  Wilmington,  4  Boyce,  492,  90 
Atl.  44. 

Indiana.— Rurap  v.  Woods,  50  Ind. 
App.  347,  98  N.  E.  369;  Harker  v. 
Gruhl,  62  Ind.  App.  177,  111  N.  E. 
457. 

lotca. — Wine  v.  Jones,  162  N.  W. 
i96;  Rolfs  V.  Mullins,  162  N.  W.  783: 
livingstone  v.  Dole,  167  N.  W.   639. 

JBTcmsaa.— Johnson  v.  Kansas  City 
Home  Telephone  Co.,  87  Kan.  441,  124 
Pae.  528;  Cusick  v.  Miller,  171  Pac. 
599. 

Kentucky. —  Baldwin's  Adm'r  v. 
Haggard,.  162  Ky.  424,  172  S.  W.  674; 
Weidner  v.  Otter,  171  Ky.  167,  188  S. 
W.  335;  Major  Taylor  Co.  v.  Hard- 
ing, 206  S.  W.  285. 

Michigcm. — Tuttle  v.  Briscoe  Mfg. 
Co.,  190  Mich.  22,  155  N.  W.  724. 

Missouri. — Loury  v.  Smith  (Mo. 
App.),  198  S.  W.  437. 

A'eM/  Jersey. — Conrad  v.  Green,  04 
Atl.  390;  Pool  V.  Brown,  89  N.  J, 
Jjaw,  314,  98  Atl.  262. 

New  Torfc.— Brewster  v.  Barker, 
129  K  Y.  App.  Div.  724,  113  N.  Y. 
Suppl.  1026.;  Jessen  v.  J.  L.  Kesner 
Co.,  159  App.  Div.  898,  144  N.  Y. 
Suppl.  407;  Hall  V.  Dilworth,  94 
Misc.  Rep.  240,  157  N."  Y.  Suppl. 
1091. 

Oregon. — White   v.   East   Side  ^'ill 


&  Lumber  Co.,  84  Oreg.  3:34,  161  Pac. 
969,  164  Pac.  736;  Weygandt  v. 
Bartle,  171  Pac.  587. 

Pennsylvmiia. — Lewis  v.  Wood,  247 
Pa.  St.  545,  93  Atl.  605;  Arnold  v, 
McKelvey,  253  I^a.   324,  98  Atl.  559. 

Vermont. — ^Aiken  v.  Metcalf,  90  Vt. 
196,  97  Atl.   669. 

Virginia. — Core  v.  Wilhelm,  98  S> 
K.  27. 

Washington. — ^Micielson  v.  Fischer, 
81  Wash.  423,  142  Pac.  1160;  Steph- 
enson V.  Parton,  89  Wash.  653,  155. 
Pac.  147. 

WiscoThsiin. — Zimmcrmann  f.  Med- 
nikoff,  165  Wis.  333,  162  N.  W.  349; 
Klokow  V.  Harbrough,  16G  Wis.  262, 
164  N.  W.  999. 

"  When  a  pedestrian  is  about  to 
cross  a  street  lie  must  use  the  care 
of  a  prudent  man,  but  the  law  does 
not  undertake  to  further  define  thia 
.standard.  The  law  does  not  say  how 
often  he  must  look,  or  precisely  how 
far,  or  when  or  from  where."  Aiken 
V.  Metcalf,  90  Vt.  196,  97  Atl.  669. 

3.  Kuchler  v.  Stafford,  185  111. 
App.  399;  Heartsell  v.  Bellows,  184 
Mo.  App.  420,  171  S.  W.  7;  Aiken  v. 
Metcalf    90  Vt.  196,  97  Atl.  669. 

4.  Section  486. 

5.  Wine  ^.  Jones  (Iowa),  162  N. 
W.    196;    Elmendorf    \\    Clark     (143 
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"tion  of  contributory  negligeBce  in  such  a  case  which  will  preclude 
the  injured  from  recovery,  there  may  exist  a  serious  doubt  of  any 
negligence  on  -the  part.of  the  driver  of  the  vehicle  which  can  he  said 
to  contribute  to  the  accident.^  Under  the  common  law  rules  rela- 
tive to  contributory  negligence,  the  burdeaa  is  placed  upon  the  plain- 
tiff to  show,  not  only  the  negligence  of  the  defemdant,  but  also  his 
■own  absence  from  contributory  negligence.''  In  some  jurisdictions, 
however,  the  burden  of  proof  as  to  contributory  negligence  has  been 
the  subject  of  statutory  modification,  so  as  to  cast  upon  the  defend- 
ant the  burden  of  showing  the  contributory  negligence  of  the 
pedestrian.* 

Sec.  454.  As  dependent  on  surrounding  circumstances. 

Whether  a  pedestrian  has  taken  due  care  of  his  own  safety  de- 
pends necessarily  upon  the  circumstances  suiroundiog-the  acci- 
dent.^    That  is,  the  care  to  'be  taken  is  commensurate  with  the 


La.)  79  So.  557;  Levesque  v.  Du- 
mont  (Me.),  99  Atl.  719;  Rasraussen 
V.  Whipple,  311  Mass.  546,  98  N.  E. 
59S;  Tuttle  V.  Briscoe  Mfg.  Co.,  190 
Mieh.  22,  155  N.  W.  724. 

6.  Capell  V.  New  York  Transp.  Co., 
150  N.  Y.  App.  Div.  723,  135  N.  Y. 
Suppl.  691 ;  Stahl  V.  Sollenberger,  246 
Pa.  St.  525,  93  Atl.  720.  And  see 
section  416. 

7.  Amley  v.  Saginaw  Milling  Co., 
195  Mich.  189,  161  N.  W.  833;  Aiken 
V.  Metcalf,  90  Vt.  196,  97  Atl.  669. 

8.  Millsaps  V.  Brogdon,  97  Ark. 
469,  134  S.  W.  632 ;  Patrick  v.  Deziel, 
223  Mass.  505,  113  N.  E.  223; 
Creedon  v.  Galvin,  226  Mass.  140,  115 
N.  E.  307;  Chaplin  v.  Brookline  Taxi 
Co.  (Mass.),  119  N.  E.  650;  Sarmento 
V.  Vance  (Mass.),  120  N.  E.  848; 
Burns  v.  Oliver  Whyte  Co.  (Mass.), 
131  N.  E.  401;  Powers  v.  Tx)ring 
(Mass.),  131  N.  E.  425. 


9.  Brown  v.  City  of  Wilmington,  4 
Boyce  (Del.)  492,  90  Atl.  44;  Weid- 
ner  v.  Otter,  171  Ky.  167,  188  S.  W. 
335;  White. V.  East  Side  Mill  &  Lum- 
ber Co.,  84  Oreg.  234,  161  Pac.  969, 
164  Pac.  736 ;  Franey  v.  Seattle  Taxi- 
cab  Co.,  80  Wash.  396,  141  Pac.  890; 
Mickelson  v.  Fischer,  81  Wash.  423. 
142  Pac.  1160;  Zimmermann  v. 
Mednikoflf,  165  Wis.  333,  163  N.  W. 
349.  "  Of  course,  what  is  ordinary 
care  as  we  have  defined  it  on  the  part 
of  the  pedestrian  depends  on  the 
character  of  the  crossing  and  the 
number  and  kind  of  vehicles  that  use 
it,  as  well  as  other  attending  cir- 
cumstances. But  all  this  is  matter 
to  be  determined  by  the  jury  in  con- 
sidering whether  the  pedestrian  exer- 
cised the  care  we  have  described. 
What  is  oj-dinary  care  is  a  relative 
term,  depending  upon  the  facts  and 
circumstances  of  each  particular  case 
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danger.-'*  While  the  same  degree  of  care  is  imposed  on  hoth  the 
auto  driver  and  the  pedestrian,  the  amount  of  care  may  be  differ- 
ent, for  it  may  be  said  that  the  autoist  is  bound  to  exercise  a  greater 
amount  of  care.^^  Prominent  among  the  circumstances  to  be  con- 
sidered is  the  extent  of  the  traffic  at  the  crossing  selected  by  the 
pedestrian.  Conduct  which  would  be  perfectly  reasonable  when 
one  is  crossing  a  remote  highway  with  few  travelers,  might  be.gros3 
negligence  whesi  crossing  a  main  thoroughfare  in  a  large  city.^^ 
As  was  said  in  one  case,^^  "  The  look  and  listen  rule  .  .  .  and 
the  constant  vigilance  rule  ...  do  not  apply  to  a  pedestrian 
using  the  public  highway.  The  law  does  not  impose  upon  him 
these  hard  and  fast  rules  of  conduct.     It  simply  requires  that  he 


in  which  it  is  endeavored  to  ascer- 
tain whether  ordinary  care  was  ex- 
ercised. In  certain  states  of  case  the 
exercise  of  ordinary  care  might,  in 
the  estimation  of  the  jury,  require 
the  pedestrian  to  stop  and  look  and 
listen,  or  to  stop  or  look  or  listen; 
while  at  other  crossings  a  foot 
traveler  might  be  in  the  exercise  of 
ordinary  care,  although  he  did  not 
take  any  pains  to  discover  the  ap- 
proach of  vehicles.  In  short,  he  must 
at  all  times  exercise  a  degree  of  care 
corresponding  with  the  condition  of 
traffic  in  the  street  at  the  time  of  the 
use  under  investigation,  and  whether 
he  has  done  this  or  not  is  for  the  jury 
to  say  under  the  facts  and  circum- 
stances of  the  case,  after  being  ad- 
vised by  the  court  as  to  the  measure 
of  care  required."  Weidner  v.  Otter, 
171  Ky.  167,  188  S.  W.  335.  "What 
will  amount  to  want  of  ordinary  care 
depends,  as  said,  on  the  circumstances 
of  each  particular  case.  As  t  better 
lookout  is  likely  at  street  intersec- 
tions, it' would  seem  that  greater  care 
should  be  exercised  by  a  pedestrian  in 
crossing  elsewhere;   for  if  is  elemen- 


tary that  the  care  to  be  exercised  is 
necessarily  commensurate  with  the 
dangers  of  thej  situation.  But  whether 
in  going  out  into  the  street,  as  plain- 
tiff did,  was  careless,  need  not  be  de- 
termined. '  Negligence '  is  a  relative 
term,  and  it  cannot  be  said  that  as  to 
defendant  the  failure  of  plaintiff  to 
look  to  the  north  before  or  after  leav- 
ing the  sidewalk  amounted  to  want  of 
ordinary  care."  Wine  v.  Jones 
(Iowa),  163  N.  W.  196.  "While  the 
pedestrian  must  bear  in  mind  the 
dangers  he  may  encounter  in  the 
street,  he  is  only  bound  to  use  such 
precautions  for  his  own  safety  as  the 
danger  to  be  apprehended  would  rea- 
sonably suggest  to  a  person  of  ordi- 
nary prudence."  Core  v.  Wilhelm 
(Va.),  98  S.  E.  27. 

10.  Crombie  v.  O'Brian,  178  App. 
Div.  807,  165  N.  Y.  Supp.  858. 

ll./Weihe  v.  Rathjen  Mercantile 
Co.,  34  Cal.  App.  303,  167  Pac.  287. 

18.  Aiken  v.  Metcalf,  90  Vt.  196, 
97  Atl.  669. 

13.  Aiken  v.  Metcalf,  90  Vt.  196, 
97  Atl.  669. 
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shall  exercise  for  his  own  safety  the  measure  of  car©  that  a  prudent 
Tnaai  would  exercise  in  the  same  circumstances.  But  as  circum- 
stances vary,  so  do  the  practical .  requirements  of  the  rule  vary. 
What  is  prudence  in  one  case  may  be  negligence  in  another,  reck- 
lessness in  another,  and  downright  foolhardiness  in  still  another. 
The  farmer  on  a  back  and  unfrequented  highway  is  not  held  to 
the  same  degree  of  vigilance  when  he  crosses  the  road  to  his  barn 
as  is  the  man  who  attempts  to  cross  a  busy  city  street  crowded  with 
traiSc.  The  circumstances  and  dangers  are  always  to  be  taken  into 
account  in  determining  what  is  due  care  or  the  evidence  of  it." 

Sec.  455.  Place  of  crossing  —  in  general. 

Pedestrians  and  drivers  of  vehicles  have  equal  rights  at  street 
crossings,  and  hence  the  mere  fact  that  a  pedestrian  attempts  to 
cross  the  street  does  not  convict  him  of  negligence."  But  a  pedes- 
trian is  bound  to  exercise  care  for  his  safety  although  the  passage 
is  made  at  a  regular  street  crossing.  He  is  bound  to  anticipate  that 
automobiles  as  well  as  other  vehicles  may  be  approaching  the  cross- 
ing, and,  while  his  right  at  the  crossing  is  equal  to  that  of  the 
■other  classes  of  travelers,  yet  he  must  exercise  his  rights,  not  reck- 
lessly, but  with  a  degree  of  care  commensurate  with  the  existing 
dangers.^^  One  is  not  necessarily  guilty  of  negligence  because  he 
attempts  to  cross  a  street  in  proximity  to  an  automobile  standing  in 
the  street.  He  is  not  bound  in  all  events  to  anticipate  that  the  car 
will  go  forward  or  backward  without  warning.  So,  where  th^  plain- 
tiff, a  lady  about  thirty  years  of  age,  who  was  on  her  way  home, 
had  taken  her  position  at  the  usual  stopping  place  of  the  cars  in 
order  to  enter  the  car  when  it  stopped,  and  the  car  was  approach- 
ing and  in  close  proximity  to  her  and  her  attention  was  directed  to 
such  car  and  an  automobile  was  standing  at  rest  against  the  pave- 

14.  Harker  v.  Gruhl,  62  Ind.  App.  15.  See    Rump   v.    Woods,    50   Ind. 

177,     111     N.     E,     457;     Ginter     v.      App.  347,  98  N.  E.  369. 
O'Donoghue    (Mo.    App.),   179   S.   W. 
732. 
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ment  eight  or  ten  feet  away,  when  the  chauffeur,  without  warning, 
suddenly  backed  it  upon  her,  it  was  held  that  she  was  not  guilty 
of  contributory  negligence  as  a  matter  of  law  and  a  verdict  for  her 
Tvas  affirmed.^" 

Sec.  456.  Place  of  crossing  —  crossing  street  at  other  than 
usual  crossing. 

It  is  not  negligence  as  a  matter  of  law  for  a  pedestrian  to  at- 
tempt to  cross  a  street  between  crossings  or  at  some  point  othei- 
than  a  regular  crossing.^'  However,  if  he  elects  to  cross  a  street  at 
a  place  where  pedestrians  do  not  ordinarily  go,  he  is  required  to 
exercise  the  degree  of  prudence  and  care  which  would  be  required 
of  an  ordinarily  prudent  man  crossing  the  street  at  such  a  place.^ 
The  fact  that  he  attempts  to  cross  in  the  middle  of  a  block  instead 
of  at  a  regular  crossing,  is  a  circumstance  to  be  considered  by  the 
jury  in  passing  on  the  question  of  contributory  negligence.^'  '  The 
danger  being  greater  at  some  distance  from  the  usual  crossing,  it 
may  well  be  said  that  the  pedestrian  is  required  to  use  greater 
prudence  at  such  place  than  if  he  were  using  the  regular  crossing.** 

16.  Shamp  v.  Lambert,  142  Mo.  VV.  176;  Fox  v.  Great  Atlantic  &  P. 
App.  567,  131  S.  W.  770.  T.  Co.,  84  N.  J.  L.  736,  87  Atl.  339; 

17.  Florida.— GroUving  v.  White,  63  Arnold  v.  McKelvey,  353  Pa.  St.  384, 
Ma.  163.  58  So.  367.  98  Atl.  559;  Vesper  v.  Lavender  (Tex. 

IlHnois.— Berg  v.    Fisher,    183    111.  Civ.  App.),  149  S.  W.  377. 

App.    449;    Vos    v.    Franke,    303   111.  19.  Ginter     v.     CyDonoghue      (Mo. 

App.  133.  App. ) ,  179  S.  W.  733. 

loioa. — Wine   v.   Jones,   163  N.   W.  20.  Loury    v.    Smith     (Mo.    App.), 

196.                                         -  198   S.   W.   437;    Virgilio  v.   Walker, 

Missouri. — Ginter     v.     CDonoghue  354  Pa.  341,  98  Atl.  815.     "  She  was 

fMo.  App.),  179  S.  W.  733;  Loury  v.  attempting  to  cross  the  street  at   a 

Smith    (Mo.  App.),  198  S.  W.  437.  place  other  than  the  regular  crossing. 

New  Jersey. — Schriner  v.  Grinnell,  and  while  she  had  a  right  to  cross  at 

89  N.  J.  L.  37,  97  Atl.  781.  that  point,   having   elected   to-  do   ao 

Canada. — -See  White  v.  Hegler,  29  rather  than  go  to  the  regular  cross- 
ID.  L.  E.  (Canada)  480,  34  W.  L.  E.  ing,  she  will  be  required  to  exercise 
1061.  a  higher  degree  of  care  for- her  own 

18.  Wine  \.   Tones    (Iowa),  163  N.  safety  than  if  she  was  crossing  at  a. 
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Where  a  statuj«  provided  that,  "Any  person  crossing  a  s.treet  at 
any  place  other  than  the  crosswalk  shall  do  so  at  his  own  risk.  IsToth- 
ing  in  this  regulation,  however,  shall  relieve  the  drivers  of  ve- 
hicles from  being  constantly  vigilant,  exercising  all  reasonable 
care  to  avoid  injuring  either  person  or.  property,"  it  was  held  that 
a  person  crossing  the  street  at  a  place  other  than  the  regular  cross- 
ing was  barred  from  maintaining  an  action  against  the  ovmer  of  a 
vehicle,  not  himself  driving,  for  damages  caused  by  a  collision, 
but  "was  not  barred  as  against  a  driver  of  the  vehicle  whether  the 
owner  thereof  or  a  servant  of  the  owner. ^^  Where  it  appeared  that 
the  defendant's  automobile  at  the  time  of  the  accident  was  being 


legular  crossing."  George  Weidman 
Brewing  Co.  v.  Parmlee,  167  Ky.  303, 
180  S.  W.  350.  "  While  conditions 
have  not,  as  yet,  arisen  in  any  case 
brought  before  us  where  we  have  felt 
called  upon  to  rule  that  it  was  neg- 
ligence per  se  for  a  pedestrian  to 
traverse  a  public  highway  between 
the  regular  crossing  places,  neverthe- 
less, when  one  does  so,  he  is  bound  to 
a  high  degree  of  care."  Virgilio  v. 
Walker,  254  Pa.  St.  241,  98  Atl.  815. 
"  That  greater  care  should  be  ob- 
served by  a  pedestrian  in  crossing  a 
street  at  other  than  at  the  street  in- 
tersections is  generally  recognized  for 
the  danger  usually  is  greater.  People 
ordinarily  cross  streets  at  the  inter- 
sections, and  drivers  of  vehicles  are 
on  the  lookout  for  them  there.  As 
they  do  not  usually  cross  over  between 
the  intersections,  the  lookout  quite 
naturally  is  somewhat  relaxed,  and 
for  this  reason  greater  danger  is  in- 
volved in  paasiijg  over  at  such  locali- 
ties and  corresponding  increase  of 
care  exacted."  Livingstone  v.  Dole 
(Iowa),  167  N.  W.  639. 

Instruction  as  to  care,  held  not  re- 
versible error.— The  Supreme  Court 
of  Pennsylvania  has  held  that  the  fol- 


lowing instruction  relative  to  cross- 
ing between  regular  crossings,  was 
not  reversible  error :  "  The  pedes- 
trian must  use  such  care  and  caution 
as  an  ordinarily  careful  and  prudent 
inari  would  exercise  under  the  circunoi- 
stauees  in  the  ease,  and  more  care  and 
caution  would  be  required  of  a  pedes- 
trian attempting  to  cross  a  street 
where  automobiles  and  other  vehicles 
are  run,  between  crossings  than 
should  be  exercised  at  a  crossing,  be- 
cause more  care  is  required  to  be  ex- 
ercised by  an  automobile  about  to 
pass  over  a  crossing  than  between 
crossings.  Crossings  are  prepared  es- 
pecially for  pedestrians,  and  automo- 
biles must  bear  this  in  mind;  there- 
fore, more  care  is  required  of  a  driver 
of  a  car  at  crossings  than  between 
crossings.  Nevertheless,  ordinary 
care  must  be  observed  by  drivers  and 
pedestrians  at  all  times,  at  and  be- 
tween crossings.  Therefore,  we  say 
that  more  care  is  required  of  pedes- 
trians between  crossings  than  at 
crossings;  but  the  rule  of  ordinary- 
care  applies." 

21.  Schriner  v.  Grinnell,   89  N.  J. 
L.  37,  97  Atl.  781. 
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driven  recklessly  out  of  tke  path  of  vehicular  traffic  in  the  street, 
so  that  if  the  plaintiff  had  been  originally  negligent  in  selecting 
a.  point  for  crossing,  he  had,  when  struck,  escaped  from  the  path 
where  the  automobile  should  have  been  driven,  it  was  held  that  he 
was  not  guilty  of  contributory  negligence  as  a  matter  of  law.^^ 

Sec.  457.  Place  of  crossing'  —  walking  along  highway. 

Pedestrians  are  not  necessarily  confined  to  the  use  of  the  side- 
walk or  footpath  provided  for  them,  and  it  is  not  negligence  per  se 
for  them  to  use  the  part  generally  devoted  to  vehicles.  In  fact  such 
a,  user  may  in  some  cases  be  necessary.  In  this  as  in  other  instances 
due  care  is  required  of  the  pedestrian.^^  Greater  caution  may,  how- 
ever, be  required  of  one  walking  along  a  road  than  of  one  using  a 
sidewalk  where  motor  vehicles  are  not  expected.^^  Even  in  a  city 
or  village  where  a  sidewalk  is  maintained  especially  for  the  use 
of  pedestrians,  it  is  not  negligence  as  a  matter  of  law  for  a  pedes- 
trian to  walk  along  the  road.  Thus,  in  one  case  it  was  said :  "As 
to  the  contention  that  the  act  of  walking  upon  the  street  was  negli- 
gent because  a  sidewalk  had  been  provided  for  pedestrians,  it  is 
sufficient  to  say  that  the  matters  as  to  whether  a  sidewalk  in  fact 
existed,  or  whether  its  condition,  if  one  did  exist,  was  such  as  to 
warrant  pedestrians  in  the  exercise  of  ordinary  car©  in  using  the 
street,  instead  of  such  walk,  were  matters  of  fact  which,  upon  the 
conflicting  evidence  submitted,  were  for  the  trial  court  sitting  as 

22.  Vos  V.  Franke,  203  111.  App.  highway  between  the  regular  crossing 
133.  places,   nevertheless,    when   one    does 

23.  Brown  v.  City  of  Wilmington,  so,  he  is  bound  to  a  high  degree  of 
4  Boyce  (Del!)  493,  90  Atl.  44;  care,  and  if  a  pedestrian  goes  further 
O'Dowd  V.  Newnham,  13  Ga.  App.  and  deliberately  selects  the  roadway 
230,  80  S.  E.  36.  See  also  Pacific  of  a  city  street  for  the  purpose  of 
Hardware  &  Steel  Co.  v.  Mohical,  305  walking  longitudinally  thereon,  he  is 
Fed.  116,  133  C.  C.  A.  348.  obligated    to    still    greater    care;    in 

24.  "  While  conditions  have  not,  as  fact,  one  placing  himself  in  such 
yet,  arisen  in  any  ease  brought  before  danger  must  be  most  vigilant  to  look 
us  where  we  have  felt  called  upon  to  after  his  own  safety."  Virgilio  v. 
rule  that  it  was  negligence  per  se  for  Walker,  354  Pa.  St.  341,  98  Atl.  815. 
a     pedestrian    to    traverse    a    public 
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a  jury  to  determine,  and,  even  though  it  had  appeared  that  there 
was  a  sidewalk  customarily  used  by  pedestrians,  that  fact  alone 
would  not  warrant  the  deduction  that  as  a  matter  of  law  plaintiff 
was  guilty  of  contributory  negligence  in  using  the  street,  instead 
of  such  sidewalk."  ^  When  conditions  are  unfavorable  for  walk- 
ing on  the  sidewalk,  as  in  case  of  mud  or  ice,  one  may  be  justified 
in  walking  along  the  road.^  And  one  is  not  necessarily  negligent  in. 
pushing  a  hand  cart  along  a  highway.^'  And  it  cannot  be  ruled  as 
^  matter  of  law  that  the  failure  of  a  pedestrian  to  carry  a  lantern 
when  walking  upon  a  highway  after  dark,  is  negligence.^*  In  a 
rural  community,  where  a  sidewalk  is  not  provide'd  for  foot  travel- 
ers, there  can  be  no  ground  for  charging  one  with  negligence  merely 
because  he  was  walking  along  the  road.^'  Even  the  duty  of  looking 
for  motor  vehicles  is  less  strict  on  a  farm  road.^"  But  it  is  to  be 
recognized  that  a  foot  traveler  along  a  highway  should  give  way 
to  an  approaching  vehicle  so  as  to  permit  a  passage.'^ 

Sec.  458.  Duty  to  look  for  approaching  automobiles — rail- 
road rule  —  to  stop,  look  and  listen. 

In  many  States  in  this  country,  the  rule  is  established  that  a  per- 
son must  stop,  look  and  listen  before  crossing  a  railroad  track,  and 
that  his  failure  to  take  such  prudence  is  negligence  as  a  matter  of 
law.^^  But  this  doctrine  does  not  apply  in  its  full  strictness  to  a 
pedestrian  about  to  cross  a  public  highway,  and  it  is  held  that  a 
person  who  fails  to  "  stop,  look  and  listen,"  or  who  fails  continu- 
ously to  be  looking  when  crossing  a  street  is  not  thereby  guilty  of 

25.  Blackwell  v.  Renwick.  21  Cal.  29.  See  Dozier  v.  Woods,  190  Ala. 
App.  131,  131  Pac.  94.                                 379,   67   So.   283;    Gardner   v.  Vance 

26.  See     Booth    v.     Meagher,     284       (Ind.  App.),  113  N.  E.  1006. 

Mass.  472,  113  N.  E.  367.  30.  As  to  the  duty  of  lookout,  see 

27.  Mauchle  v.  Panama-Pacific  In-      section  332,  et  seq., 

temal   Exposition    Co.    (Cal.    App.),  31.  White  v.  Metropolitan  St.  Ry- 

174  Pae.  400.  Co.,    195    Mo.    App.    310,   191    S.   W. 

28.  Powers  v.  Loring   (Mass.),  121      1122. 

N.  E.  425.  32.  Section  568. 
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negligence  as  a  matter  of  law.^^  One  crossing  the  track  of  a  steam, 
railroad  is  required  to  look  in  both  directions  for  an  approaching 
train,  but  when  crossing  a  highway,  the  duty  of  looking  is  generally 
satisfied  if  he  looks  in  the  direction  whence  motor  vehicles  obeying 
the  law  of  the  road  miay  be  expected.  The  distinction  is  properly 
laid  on  account  of  the  difference  in  the  use  made  of  the  streets  by 
automobiles  and  by  steam  engines.^* 

Sec.  459.  Duty  to  look  for  approaching  automobiles — duty 
to  look  before  crossing  street. 

A  pedestrian  about  to  cross  a  street  frequented  by  motor  ve- 
hicles is  bound  to  exercise  care  for  his  safety. ^^    In  case  of  a  city 


33.  Vmted  States. —  New  York 
Transp.  Co.  v.  Garside,  157  Fed.  581, 
85  C.  C.  A.  385;  Tiffany  &  Co.  v. 
Drummond,  168  Fed.  47,  93  C.  C.  A. 
469;  Taxi  Service  Co.  v.  Phillips,  187 
Fed.  734,  109  C.  C.  A.  482. 

Alabama. — ^Barbour  v.  Shebor,  177 
Ala.  304,  58  So.  376;  Bachelder  v. 
Morgan,  179  Ala.  339,  60  So.  815. 

Arkansas. — ^Millsaps  v.  Brogon,  97 
Ark.  469,  134  S.  W.  633. 

Georgia. — O'Dowd  v.  Newnham,  13 
G».  App.  330,  80  S.  E.  36. 

Kansas. — Williams  v.  Benson,  87 
Kan.  431,  134  Pac.  531;  Cusick  v. 
Miller,  171  Pae.  599. 

Michigan. — Winekowski  v.  Dodge, 
183  Mieh.  303,  149  N.  W.  1061;  Hill 
V.  Lappley,  165  N.  W.  657. 

Missouri. — Bongner  v.  Ziegenheim, 
165  Mo.  App.  338,  147  S.  W.  183; 
Hodges  V.  Chambers,  171  Mo.  App. 
563,  154  S.  W.  439;  CSarradine  v. 
Ford,  195  Mo.  App.  684,  187  S.  W. 
285;  Sullivan  v.  Chauvenet  (Mo. 
App.),  186  S.  W.  1090;  Loury  v. 
Smith   (Mo.  App.),  198  S.  W.  437. 

New  York. — Jessen  v.  J.  L.  Kesner 
Co.,  159  App.  Div.  898,  144  N.  Y. 
Suppl.  407. 


Pennsylvania. — ^Lorah  v.  Einehart, 
343  Pa.  St.  231,  89  Atl.  967;  Dugan 
V.  Lyon,  41  Pa.  Super.  Ct.  53: 

Texas. — Vesper  v.  Lavender,  149  S. 
W.  377. 

Vermont. — ^Aiken  v.  Metealf,  90  Vt. 
196,  97  Atl.  669. 

Virgima. — Core  v.  Wilhelm,  98  S. 
E.  27. 

Washington. — ^Mosso  v.  Stanton 
Co.,  75  Wash.  230,  134  Pac.  941; 
Hillebrant  v.  Manz,  71  Wash.  250^  128 
Pac.  893;  Mickelson  v.  Fischer,  81 
Wash.  433,  142  Pac.  1160;  Adair  v. 
McNeil,  95  Wash.  160,  163  Pac.  393. 

Wisconsin. — Klokow    v.    Harbaugh, 

166  Wis.  263,  164  N.  W.  999. 
Listening. — ^Whdle  a  pedestrian  may 

not  be  required  to  stop  before  cross- 
ing a  street,  it  has  been  said  that  he 
should  listen  for  automobiles.  Lorah 
V.  Einehart,  343  Pa.  St.  331,  89  Atl. 
967. 

34.  Sullivan  v.  Chauvenet  (Mo. 
App.),  186  S.  W.  1090;  Loury  v. 
Smith  (Mo.  App.),  198  S.  W.  437; 
Humes  v.  Schaller,  39  E.  I.  519,  99 
Atl.  55.  ^ 

'35.  Livingstone    v.    Dole     (Iowa), 

167  N.  W.  639.    "  When  a  pedestrian 
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street  where  there  is  coflsiderahle  traffic,  reasonahle  care  maj  re- 
quire that  a  person  shall  look  for  automobiles  before  starting  across 
the  street.  And,  if  he  fails  to  look  before  crossing  some  of  the 
streets  in  populous  centers,  contributory  negligence  as  a  fliatter 
of  law  may  be  charged  against  him.^®    In  the  city  of  'New  YOTk,  it 


is  about  to  cross  a  street  he  must  use 
the  care  of  a  prudent  man,  but  the 
law  does  not  undertake  to  further  de- 
fine this  standard.  The  law  does  not 
say  how  often  he  must  look,  or  pre- 
cisely how  far,  or  when  or  from 
where."  Aiken  v.  Metcalf,  90  Vt. 
196,  97  Atl.  669.  "  No  pedestrian  has 
a  right  to  pass  over  a  public  thor- 
oughfare without  regard  to  approach- 
ing vehicles,  nor  has  any  vehicle 
driver  a  right  to  appropriate  the  pub- 
lic street  without  regard  to  its  use 
by  pedestrians.  The  test  to  be  ap- 
plied in  this  case  as  in  others  is: 
What  would  a  person  of  ordinary 
prudence  have  done  under  the  circum- 
stances shown?  Would  reasonable 
minds  differ  in  answering  that  ques- 
tion? Some  are  more  cautious  than 
others,  and  though  some  would  hesi- 
tate to  start  without  looking  up  and 
down  the  street  and  keeping  a  con- 
tinuous outlook  for  approaching  ve- 
hicles, others  are  content  with  a 
glance  about  and  immediately  pro- 
ceed. We  sometimes  think  the  latter 
class  are  less  likely  to  be  injured 
than  the  former.  At  any  rate  the  law 
does  not  lay  down  precisely  what 
must  be  done  to  constitute  due  care  or 
omitted  to  render  a  person  negligent. 
This  depends  on  the  facts  of  each  par- 
ticular case,  and  in  this  cause  condi- 
tions were  such  as  to  carry  the  is- 
sue as  to  whether  decedent  was  at 
fault    in    any    respect    to   the    jury." 


Rolfs  V.  MuUins    (Iowa),  163  N.  W. 
783. 

36.  CaUfornin,. — Davis  v.  Brenner 
Co.,  167  Cai.  683,  140  Pac.  586;  Mayer 
V.  Anderson  (Cal.  App.),  173  Pac. 
174. 

Iowa. — Wine  v.  Jonea,  163  N.  W. 
176. 

Kentuelcy.^id&viUe  v.  SoMwage, 
171  Ky.  607,  188  S.  W.  638. 

Massachusetts.^^See  Rasmussen  v. 
Whipple,  211  Mass.  546,  98  N.  E.  598. 

Michigam:^-F\ilton  v.  Mohr,  166  N. 
W.  851;  Deal  v.  Snyder,  168  N.  W. 
973. 

New  York. — Wilkins  v.  New  York 
Transp.  Co.,  53  Misc.  167,  101  N.  Y. 
Suppl.  650;  Curro  v.  Barrett,  156  N. 
Y.  Suppl.  389.  See  also  Capell  v. 
New  York  Transp.  Co.,  150  N.  Y. 
App.  Div.  723,  135  N.  Y.  Suppl.  691; 
Signet  v.  Werner,  159  N.  Y.  Suppl. 
894.  "  It  is  held  to  be  contributory 
negligence  as  a  matter  of  law^  if  the 
plaintiff  blindly  walks  in  front  of  a 
moving  vehicle  without  looking  to  see 
if  he  could  make  a  safe  passage  and 
without  using  any  care  to  avoid  in- 
jury." Curro  V.  Barrett,  156  N.  Y. 
Supple.  289. 

Washington. — Jones  v.  Wiese,  88 
Wash.  356,  153  P.  330. 

Canada,. — ^Todesco  v.  Maas,  33  D.  L 
R.  417,  8  A.  L.  R.  187,  7  W.  W.  R, 
1373. 

Sufficiency  of  look.— If  a  pedestrian 
looks  at  all,  the  sufficiency  of  his  look 
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is  clearly  negligence  per  se  on  the  part  of  a  pedestrian  to  fail  to 
look  before  attempting  to  cross  a  street.*'    But,  as  was  said  in  one 


■would  present  a  question  for  the  jury; 
but,  if  he  fails  to  take  any  precau- 
tion, there  is  nothing  for  the  jury  to 
■consider  upon  this  point,  and  the  law 
decides  against  the  recovery.  Jones 
V.  Wise,  88  Wash.  356,  153  Pae.  3S0. 

Relative  duties  of  chauffeur  and 
foot  traveler  as  to  looking, — "  It  is 
.  .  .  a  familiar  rule  in  the  law  of 
negligence  that  the  care  to  be  exer- 
■cised  must  correspond  with  the  ca- 
pacity to  injure,  and  accordingly  the 
automobilist  is  under  a  much  higher 
degree  of  care  to  look  out  for  the  pe- 
destrian than  the,  pedestrian  is  to 
look  out  for  the  automobilist.  The 
pedestrian  cannot  merely  by  the  man- 
ner in  which  he  uses  the  street  harm 
the  automobilist,  but  the  automobil- 
iBt  may  by  his  manner  of  using  the 
street  kill  the  pedestrian;  and  so, 
generally  speaking,  the  pedestrian  is 
only  Required  to  look  after  his  own 
safety,  and  not  the  safety  of  others, 
while  the  automobilist  must  look  out 
for  the  safety  of  the  pedestrian 
rather  than  his  own.  Weidner  \ . 
Otter,  171  Ky.  167,  188  S.  W.  335. 

37.  Knapp  v.  Barrett,  216  N.  Y. 
236,  wherein  it  was  said:  "  The  jury 
were  told  in  effect  that  even  if  the 
plaintiff  left  the  car  without  looking 
where  it  was  going,  and  then  walked 
blindly  in  the  path  of  the  wagon, 
they  might  still  acquit  him  of  negli- 
gence. The  law,  we  think,  is  other- 
wise. A  wayfarer  is  not  at  liberty 
to  close  his  eyes  in  crossing  a  city 
street.  His  duty  is  to  use  his  eyes, 
and  thus  protect  himself  from  danger 
(Barker  v.  Savage,  45  N.  Y.  191). 
The  law  does  not  say  how  often  he 

37 


must  look,  or  precisely  how  far,  or 
when  or  from  wbere.  If,  for  exam- 
ple, he  looks  as  he  starts  to  cross, 
and  the  way  seems  clear,  he  is  not 
bound  as  a  matter  of  law  to  look 
again.  The  law  does  not  even  say 
that  because  he  sees  a  Wagon  .ap- 
proaching lie  must  stop  till  it  has 
passed.  He  may  go  forward  unless 
it  is  close  upon  him;  and  whether  he 
is  negligent  in  going  forward  will  be 
a  question  for  the  jury.  If  he  has 
used  his  eyes  and  has  miscalculated 
the  danger,  he  may  still  be  free  from 
fault  (Buhrens  v.  Dry  Dock,  E.  B. 
&.  B.  R.  R.,  53  Hun,  571,  135  N.  Y. 
703).  But  it  is  a  very  different 
thing  to  say  that  he  is  not  bound  to 
look  at  all.  We  have  repeatedly  held 
that  one  who  crosses  a  city  street 
without  any  exercise  of  his  ftiiculty 
of  sight  is  negligent  as  a  matter  of 
law  (Barker  v.  Savage,  supra;  Peter- 
son V.  Ballantine  &  Sons,  305  N.  Y. 
39,  39  L.  R.  A.  (N.  S.)  1147;  Perez  v. 
Sandrowitz,  180  N.  Y.  397;  McClain 
V.  Brooklyn  City  R.  R.,  116. N.  Y. 
459,  470;  Reed  v.  Met.  St.  Ry.,  180 
N.  Y.  315;  Volosko  v.  Interurban  St. 
Ry.,  190  N.  Y.  206,  15  L.  R.  A.  (K 
S.)  1117;  Zucker  v.  Whitridge,  305 
N.  Y.  50,  Ann.  Cas.  1913  D.  1350; 
Mastin  v.  City  of  New  York,  201  N. 
Y.  81) .  To  escape  the  consequences 
of  such  negligence  he  must  prove  that 
even  if  he  had  looked,  the  accident 
would  still  have  happened.  He  is 
not  entitled  to  damages  where  it  ap- 
pears that  '  unconscious  and  unobser- 
vant of  the  situation  he  walked  into 
the  approaching  team'  (Perez  v. 
Sandrowitz,  400,  supra) ." 
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case/'  "  If  a  pedestrian,  in  crossing  a  street,  exercise  such,  care  as 
a  person  of  ordinary  prudence  would  use  in  looking  after  his  own 
safety,  considering  the  surrounding  condition,  he  has  done  all  that 
the  law  expects  him  to  do.  There  is  no  other  reasonable  standard 
by  which  to  measure  the  care  required  of  him.  If  this  standard  of 
care  required  that  he  stop  and  look  and  listen,  then  he  must  stop 
and  look  and  listen.  If  it  required  that  he  must  look  and  listen,  or 
look  alone,  then  he  must  do  these  things."  ^'  To  some  extent  the 
question  necessarily  depends  on  the  amount  of  traffic  to  b&  ex- 
pected at  the  place  where  he  is  crossing.*"  What  might  be  con- 
sidered a  reasonable  precaution  when  crossing  a  highway  in  a  rural 
community,  might  be  considered  as  gross  negligence  in  the  case  of 
a  pedestrian  crossing  a  cro-Wded  thoroughfare  in  a  large  city.  But 
a  pedestrian's  failure  to  look  for  an  automobile  approaching  in  a 
blinding  and  temptestuous  rain  storm,  with  its  lights  difficult  to  dis- 
tinguish from  street  lights,  has  been  held  not  to  constitute  contribu- 
tory negligence  as  a  matter  of  law.*^ 

Where  an  aged  man  was  injured  by  an  automobile  while  trying 
to  cross  a  crowded  street,  and,  in  an  action  to  recover  for  the  in- 
juries thus  sustained,  he  testified;  that  he  did  not  see  any  wagons 
or  automobiles  in  front  nor  the  machine  that  struck  him  until  after 
the  accident,  and  did  not  look  for  any  except  the  people  in  front 
of  him,  and  there  was  no  evidence  that  he  tried  to  avoid  the  vari- 
ous vehicles  that  filled  the  street,  it  was  held  that  he  failed  to  estab- 
'lish  his  freedom  from  contributory  negligence  and  a  judgment  in 
his  favor  should  be  reversed.'*^    And,  where  a  large  automobile  was 

Compare   the   earlier    decisions   by  39.  See  also  Loury   v.  Smith    (Mo. 

the  Appellate  Division  in  this  State  App. ) ,  198  S.  W.  437. 

of  Townsend  v.  Brooklyn  Heights  R.  40.  W^eidner  v.  Otter,  171  Ky.  167, 

Co.,   168   App.   Div.   449;    Woodward  188  S.  W.  335;  Aiken  v.  Metcalf,  9a 

V.  New  York  Railways,  164  App.  Div.  Vt.   196,  97  Atl.  669. 

658,  149  N.  Y.  Suppl.  1003.  41.  Bruhl    v.     Anderson,    189    111. 

See   also  Harder   v.   Matthews,    67  App.  461. 

Wash.  487,  131  Pac.  983.  42.  Wilkins  v.  New  York  Transp. 

38.  Weidner  v.  Otter,  171  Ky.  167,  (^o.,  52  Misc    167,  101  N.  Y.  Suppl. 

188  S.  W.  335.  650. 
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proceeding  at  a  moderate  rate  on  the  proper  side  of  the  street  with 
a  clear  roadway  in  front  of  it,  when  a  boy  who  could  have  seen  the 
machine  had  he  looked,  but  who  was  interested  in  catching  a  ball, 
ran  from  the  sidewalk  immediately  in  front  of  the  machine,  at  a 
distance  of  four  to  twelve  feet,  and  the  automobile  was  stopped  so 
that  its  wheels  skidded  and  proceeded  only  five  feet  beyond  the 
boy's  body,  it  was  held  that  the  driver's  negligence  was  not  shown, 
but  rather  contributory  negligence  on  the  part  of  the  boy.*'  Where 
a  pedestrian  started  to  cross  the  street,  and  halted  to  let.  a  street 
car  pass,  and  then  stepped  back  toward  the  sidewalk  and  was  struck 
by  an  automobile,  it  was  held  that  he  was  guilty  of  contributory 
negligence,  for  it  was  negligence  to  step  in  front  of  the  machine 
if  he  looked,  and,  if  he  didn't  look,  that  also  was  negligence."  A 
boy  has  also  been  held  guilty  of  negligence  in  jumping  off  the  rear 
of  a  wagon,  with  his  face  towards  the  driver  and  starting  to  run 
across  the  street,  when,  he  is  struck  by  an  automobile  coming  from 
behind.*^  And  where  the  court  charged  the  jury,  in  an  action  to 
recover  damages  by  a  person  struck  by  an  automobile  as  he  was 
crossing  the  street,  that  the  plaintiff  was  bound  to  use  due  care,  and 
that  if  he  was  familiar  with  the  street  and  its  traffic  and  knew  that 
automobiles  and  other  vehicles  were  passing  and  repassing,  and 
in  alighting  from  the  trolley  car  did  not  look  in  either  direction 
but  started  across  the  street  in  a  hurried  walk  with  his  head  down, 
the  jury  would  be  warranted  in  finding  and  ought  to  find  him 
guilty  of  contributory  negligence,  it  was  decided  that  this  was 
sufficiently  favorable  to  the  defendant.**  And  where  a  pedestrian, 
in  the  middle  of  a  block  of  a  narrow  street  thirty  feet  in  width, 
suddenly  and  unexpectedly  stepped  from  behind  another  car  where 
he  could  not  be  seen  by  the  driver  of  defendant*s  car,  with  his  back 

43.  Jordon  r.  Am.  Sight  Seeing  45.  Mills  v.  Powers,  216  Mass.  36, 
Coach  Co.,  129  N.  Y.  App.  Div.  313,  102  N.  E.  912;  compare  Bartley  v. 
113  N.  Y.  Suppl.  786.  Marino    (Tex.  Civ.  App.),  158  S.  W. 

44.  Todesco  v.   Maas,   23  D.   L.   B.  1156. 

(Canada)   417,  8  A.  L.  R.  187.  7  W.  46.  Wolfe    v.    Ives.    83    Conn.    174, 

W.  R.   1373.  76  Atl.  526,  19  Ann.  Cas.  752. 
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turned  towards  the  portdon  of  the  highway  that  would  necessarily 
be  traveled  by  an  autpmobile  on  that  side  of  the  street,  with  his  coat 
collar  turned  up  and  his  head  down ;  and  it  appeared  further  that 
he  not  only  failed  to  look,  but  apparently  was  so  engrossed  with 
other  thoughts  th'at  he  failed  to  hear  either  the  noise  of  the  ear  or 
the  shout  of  warning  from  the  companion  of  the  driver,  it  was  held 
that  he  was  guilty  of  negligence. ^^ 

Sec  460.  Duty  to  look  for  approaching  automobiles — ^look- 
ing for  vehicles  on  wrong  side  of  street. 

As  a  general  proposition,  it  is  not  contributory  negligeiftCfe  per  se 
foi'  a  pedestrian  to  look  only  in  the  direction  from  which  vehicular 
traffic  may  be  expected  to  move  in  accordance  with  the  law  of  the 
rOad;**  a:iid,  if  such  a  person  looks  in  one  direction  and  judging 
the  highway  reasonably  safe  for  passage  starts  across  but  is  struck 
by  a  motor  vehicle  proceeding  along  the  wrong  side  of  the  street,  his 
negligettce  is  not  to  be  decided  as  a  matter  of  law,  but  should  be  left 
for  the  ]ury.^'    One  has  the  right,  to  some  exteuf,  to  assume  that 

47.  Fulton  V.  Mohi-  (Mich.),  .166  Hall  v.  Dilwoith,  94  Misc.  Rep.  340, 
N.  W.  651.  157  N.  Y.  Suppl.  1091.     "Especially 

48.  Buckley  v.  Sutten  (Mass.),  131  wovild  it  be  unwarranted  to  hold  that, 
X.  E.  537;  Jifew  York  Transp.  Co.  v.  when  a  person  steps  from  the  curb 
frarside,  157  Fed.  521,  85  C.  C.  A.  of  a  city  street,  particularly  one  not 
385.  constituting   an   important  artery  of 

Contrary  view. — "  It  is  the  duty  of  traffic,     he     must     look,     not     only 

a  foot  passenger  to  look  both   ways  in  the  direction  from  which  vehicles 

before  starting  to  cross  a  street,  par-  maly  rightfully  be  traveling  on  that 

ticularly  when,   as   in   this   instance.  side  of  the  street,  but  that  he  must 

the   street  over  which  he  intends  to  look   back,   as   well,    in   order   to    he 

pass   is   a  busy  thoroi|ighfare  in   tlie  sure    that     nothing    is    .approaching 

heart   of   the   business    district   of   'a  from    the    rear    on    the    side    of    the 

great   city."     Davis   v.    Breuner   Co..  street  prohibited  by  the  rule  of  the 

167  Cal.  683,  140  Pac.  586.  road  to  vehicles  traveling  frota  that 

49.  United  States.  —  New  York  direction.''  Bradley  v.  Jaeckel,  65 
Transp.  Co.  v.  G.arside,  157  Fed.  531,  Misc.  509,  119  N.  Y.  Suppl.  1071,  per 
85  C.  C.  A.  385.  Giegerieh,  ,T. 

NeiiJ  York. — Bradley  v.  .Taeckcl,  65  Vermont. — Aiken     v,     Metcalf,     90  . 

Misc.    509,    119    N.    Y.    Suppl.    lOTl;        Vt.   196,  97  Atl.  669. 
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the  drivers  of  automobiles  will  obey  the  recognized  law  of  the  road 
as  to  the  side  on  which  they  will  proceed.^"  Whether  one  is  guilty 
of  negligence  in  failing  to  look  for  a  violation  of  the  law  of  the 
I'oad,  depends  upon  whether  a  person  would  reasonably  apprehend 
danger  in  such  direction,  and  the  question  is  one  which  is  left  to 
the  jury.^^  When  one  is  passing  from  the  east  side  toward  the 
west  side  of  a  street,  after  passing  beyond  the  eenter  line  of  the 
road,  the  jury  may  properly  infer  that  a  reasonably  prudent  man 
would  shift  his  attention  from  cars  approaching  from  the  south 
'to  those  approaching  from  the  north. ^^ 

Sec.  461.  Duty  to  look  for  approaching  automobiles  —  ob- 
structed view. 

The  law  does  not  require  one  to  do  the  impossible,  and  hence  if 
a  pedestrian's  view  in  a  certain  direction  is  obstructed  by  a  street 
car  or  other  barrier,  he  is  not  necessarily  guilty  of  contributory 
negligence  because  he  fails  to  look  in  such  direction.^^  Thus, 
where  it  appeared  that  a  street  railway  passenger  alighted,  from  a 
car  and  passed  to  the  rear  thereof  and  in  front  of  a  car  on  the  other 
track,  and  as  she  cleared  the  front  of  the  latter  car,  was  struck 
by ,  an  automobile  driving  close  to  the  car  without  giving  a  signal, 
it  was  held  that  she  was  not  guilty  of  negligence  as  a  matter  of  law 
in  failing'  to  look  in  the  direction  whence  the  automobile  came,  for 
the  street  car  obstructed  any  view  in  that  direction.^*    But  after 

Washimffton. — Niekelson  v'.  Fischer,  upon  that  side  of  the  street  Vpould  be 

81     Wash.      433,      143      Pae.      1160.  from    that   direction."     Mioklesoii   v. 

"  Plaintiff  was  not  bound  to   antici-  Fisclier,  81  Wash.  423,  142  Pac.  1160. 

pate   a  car  or   other  vehicle   coming  58.  Section  473. 

south   on    the   left-hand    side    of   the  SI.  Hall  v.  Dilworth,  94  Misc.    (X. 

street.      There    are   certain    rules    or  Y.)    240,  157  N.  Y.  Suppl.  1091. 

laws  of  the  road,  the  observance  of  52.  Aiken   v.   Metealf,   90   Vt.    196, 

which    or    reliance   upon   become    in-  97  Atl.  669. 

stinctive.     The  care  of  a  pedestrian,  53.  Stemfield  v.  Willison,  174  App. 

situate  as  pla,intiff  was,  would  be  to  Div.  842,  161  N.  Y.  Suppl.  472. 

look  to  her  right  for  cars  or  vehicles,  54.  Stemfield  v.  Willison,  174  App. 

relying    upon    the    fact    that    traflnc  Div.  843,  161  N.  Y.  Suppl.  473. 
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passing  an  obstruction,  i-easonable  care  may  require  that  the  pedes- 
trian look  for  danger.  Thus,  where  a  boy  playing  in  the  street 
started  to  cross  and  passed  behind  a  wagon  into  the  path  of  an  au- 
tomobile so  near  to  it  that  the  accident  could  not  be  avoided,  it  was 
held  that  he  was  negligent.^^ 

Sec.  462.  Duty  to  look  for  approaching  automobiles  —  con- 
tinuing to  look. 

It  is  very  generally  held  that  a  pedestrian  about  to  cross  a  street 
is  not  required  to  look  continuously  for  the  approach  of  motor  ve- 
hicles.^^  If,  as  he  leaves  the  curb,  he  looks  for  the  approach  of 
machines,  he  is  not  necessarily  guilty  of  negligence  in  failing  to 
keep  a  continuous  outlook,  but  whether  he  has  exercised  a  reason- 


55.  Levesque  v.  Dumont  (Me.),  99 
Atl.  719. 

56.  United  States. — Phillips  v.  Xa.\i 
Service  Co.,  183  Fed.  869,  affirmed 
187  Fed.  734,  109  C.  C.  A.  482. 

California. — Blackwell  \\  Renwick, 
21  Cal.  App.  131,  131  Vac.  94;  Bel- 
linger V.  Hughes,  31  Cal.  App.  464, 
160  Pac.  838;  Sheldon  v.  James,  166 
Pac.  8. 

Indiana. — Marker  v.  Gruhl,  62  Ind. 
App.  177,  111  X.  K.  457.  "As  a 
matter  of  law.  a  pedestrian  who  is 
lawfully  using  a  public  thoroughfare 
need  not  be  constantly  looking  or  lis- 
tening to  ascertain  if  automobiles  are 
approaching  under  the  penalty  that 
if  he  fails  to  dq  so  and  is  injured 
that  his  failure  conclusively  charges 
liim  with '  negligence."  Harker  v. 
Gruhl.  62  Ind.  App.  177,  111  N.  E. 
457. 

Iowa. — Wine  v.  Jones,  162  N.  W. 
196. 

Kentucky. — Weidner  v.  Otter.  171 
Ky.  167,  188  S.  W.  335. 


Michigan. — Gerhard  v.  Ford  Motor 
Co.,  155  Mich.  618,  119  N.  W.  904, 
20  L.  E.  A.  (N.  S.)  232.  "There  is 
no  imperative  rule  of  law  requiring 
■A  pedestrian  when  lawfully  using  the 
public  ways  to  be  continuously  look- 
ing or  listening  to  ascertain  if  auto 
cars  are  approaching,  under  the  pen 
alty  that  upon  the  failure  so  to  do 
if  he  is  injured,  liis  own  negligence 
must  be  conclusively  presumed." 
Gerhard  v.  Ford  Motor  Co.,  155  Mich 
618,  il9  N.  W.  904,  20  L,  R.  A.  (N, 
S.)    232. 

Missouri. — Carradine  v.  Ford,  195 
Mo.  App.  684,  187  S.  W.  285;  Ginter 
V.  O'Donoghue  (Mo.  App.),  179  S.  W. 
732;  Loury  v.  Smith  (Mo.  App.),  198 
S.   W.    437. 

Pennsylvania. — Lewis  v.  Wood,  247 
Pa.   St.   545,  93   Atl.  605. 

Virginia. — Core  v.  Wilhelm.  98  S. 
K  27. 

Washington. — Yanse  v.  .Seattle 
Taxicab  &  Transfer  Co.,  91  Wash. 
415.   157   Pac.   107. 
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able  degree  of  prudence  is  a  question  for  the  jury."  Even  if  he 
sees  an  automobile  approaching  he  is  not  under  the  duty  of  con- 
tinually watching  its  approach,  but  he  may  assume  that  he  has 
sufficient  time  to  cross  the  street  and  that  the  machine  will  not  run 
Mm  down.^*  He  must,  of  course,  exercise  a  reasonable  degree  of 
caution,  and  be  on  his  guard  to  avoid  injury  and  should  use  the 
same  degree  of  alertness  as  a  reasonably  careful  man  would  use.^* 
If  one  seeking  a  street  car  ste|)S  off  the  curb  after  making  observa- 
tions concerning  the  traffic  on  the  street  and  believing  it  to  be  safe, 
passes  by  one  line  and  without  taking  further  observations  attempts 
to  reach  the  further  side  of  the  other  line,  when  he  is  struck  by 
an  automobile,  his  contributory  negligence  is,  a  question  for  the 
jury.**    And,  where  it  appeared  that  a  "jumper"  on  a  delivery 


57.  Taxi  Service  Co.  v.  Phillips, 
187  Fed.  734.  109  C.  C.  A.  482,  affirm- 
ing 183  Fed.  869;  Harker  v.  Gruhl, 
62  Ind.  App.  177,  111  N.  E.  457; 
Ointer  v.  O'Doiioghue  (Mo.  App.), 
179  S.  W.  732;  Core  v.  Wilhelm 
(Va.),  98  S.  E.  27;  Eedick  v.  Peter- 
son (Wash.),  169  Pac.  804;  Moore  v. 
Roddie  (Wash.),  174  Pac.  648;  Wes- 
■tervelt  v.  Schwabaeher  (Wash.).  176 
Pac.  545. 

58.  Section  467. 

59.  Lorah  >'.  Rineliart,  243  Pa.  St. 
231,   89   Atl.   967. 

60.  Phillips  V.  Taxi  Service  Co., 
183  Fed.  869,  affirmed  187  Fed.  734, 
109  C.  C.  A.  482;  Klokow  v.  Har- 
haugh,  166  Wis.  262,  164  N.  W.  999. 
■"  The  point  of  the  defendant  below 
•was  that  the  law  required  the  trav- 
eler across  the  street  to  look  •  to  the 
east  after  passing  behind  the  stand- 
ing car  which  had  obstructed  his 
view,  and  that  in  not  doing  it  neg- 
ligence resulted  as  a  matter  of  law. 
The  learned  judge,  while  dealing 
-with  this  phase  of  the  situation,  and 


while  explaining  to  the  jury  that 
there  was  no  absolute  rule  of  law, 
like  that  which  applies  to  railroad 
crossings,  a  place  of  universally  rec- 
ognized danger,  where  common  pru- 
dence requires  that  travelers  on  the 
highway  should  use  the  precaution  of 
looking,  which  applies  itself  as  be- 
tween automobile  liigh-way  travelers 
and  pedestrians  at  highways  or  street 
crossings,  and  therefore  that  the  ques- 
tion of  fact  was  at  large,  to  be  de- 
termined upon  the  usual  rules  gov- 
erning questions  of  fact,  made  the 
remark  of  which  complaint  is  made, 
which,  read  in  connection  with  what 
preceded  it,  must  be  accepted  as 
meaning,  and  we  think  on  the  whole 
that  the  jury  mfist  have  so  under- 
stood it,  that  if  after  looking  at  the 
sidewalk  the  plaintiflF  below  walked 
in  the  ordinary  way,  turning  his  head 
as  he  went  along  as  a  man  naturally 
does  who  goes  along  in  an  ordinary 
walk,  he  was  not  in  fault  as  matter 
of  law  simply  because  he  did  not  stop 
again   and   look   around   the   side   of 
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wagon,  before  jumping  o£F,  looked  back  and  saw  no  automobile 
approaching,  but  was  struck  by  an  automobile  while  standing  be- 
side the  wagon,  the  machine  having  a  clear  space  of  thirty  feet 
within  which  to  avoid  him  and  running  100  feet  farther  before  it 
was  stopped,  it  was  held  that  the  negligence  of  the  parties  was 
properly  submitted  to  the  jury.'^ 

Sec.  463.  Duty  to  look  for  approaching  automobiks — look- 
ing back. 

Oije  traveling  along  or  crossing  a  street  is  not  necessarily  re- 
quired to  look  back  for  the  approach  of  vehicles;  if  struck  by  an 
auto  his  negligence  presents  a  jury  question.^^  When  one  is  walk- 
ing along  that  part  of  the  road  used  by  motor  vehicles,  he  is  not 
required  to  look  back  constantly  to  see  whether  such  a  machine  is 
approaching.^^  Thus,  where  it  appeared  that  a  woman  was  driving 
a  cow  and  calf  along  a  rural  highway,  and  her  entire  attention  was 
directed  to  such  animals,  so  that  she  did  not  hear  the  automobile 

the  car.     It  was  evidently  the  pur-  would    of    itself    put    Mm    in    fault, 

pose  of  the  learjied  judge-  to  say  that  Taxi  Service  Co.  v.  Phillips,  187  Fed. 

he  would  not  be  at  fault  as  a  matter  734,  109  C.  C.  A.  483. 

of  law.     Indeed,  it  would  seem  quite  61.  Gerhard  v.  Ford  Motor  Co.,  155 

clear  that  the  purpose  was  to  state  Mich.   618,  119  N.  W.  904,  30  L.  E. 

that  there  was  no  rule  of  law  which  A.   (N.  S.)   333. 

operated  upon  the  situation,  because  62.  Sheldon    v.   James    (Cal.),   166 

it  was  further  explained  by  such  ex-  Pac.  8;  Cusick  v.  Miller  (Kans.),  171 

pressijpns   as,   '  if  the   plaintiflf  while  Pac.    599 ;     Creedon    v.    Galvin,    336 

on    the    sidewalk    looked,    and    then  Mass.   140,  115  N.  E.  307;   Loury  v, 

walked   in  the  usual   manner   across  Smith   (Mo.  App.),  198  S.  W.  437. 

the  street,   looking  as  he  went,   and  63.  Blackwell  v.  Ranwick,  31   Cal. 

then  in  an  ordinary  walk  crossed  to  App.  131,  131  Bac.  94.     "  It  certainly 

take  tie  car,'   he   was  not  at  fault  was  not  their  duty  to  turn  about  con- 

simply    because    he    failed    to    stop  stantly  and  repeatedly  to  observe  the 

again  and  look  around.    We  think  it  approach    of    possible    vehicles    from 

reasonable  to  accept  this,  not  as  an  the  rear  where  the  drivers  of  such  ve- 

instruction  upon  the  question  of  care,  hides  could  plainly  observe  them  in 

but  as  a  statement  and  .an  illustra,-  time  to  give  warning,  or  to  turn  out 

tion  to  the  jury  that  the  question  of  and  avoid  a  collision."    Blackwell  v. 

the  plaintiflF's  care  was  not  controlled  Renwick,  21  Cal.  App.  131,  131  Pac. 

against  him  by  a  rule  of  law  which  94. 
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torn  if  it  was  blown,  and  continued  walking  along  the  road  with 
her  back  to  the  automobile  until  she  was  struck,  it  was  held  that 
there  was  no  duty  imposed  on  her  of  looking  or  listening  for  the 
approach  of  the  automobile.''*  And  where  it  appeared  that  one  was 
walking  along  a  sidewalk  across  a  private  driveway  which  led  into 
■a.  building,  it  was  held  that  he  was  not  necessarily  guilty  of  negli- 
genice  because  he  failed  to  look  back  and  see  if  an  automohite  was 
coming  through  the  driveway.®^  But,  where  a  boy  nearly  twelve 
years  old  sitting  on  the  tailboard  of  a  moving  wagon  facing  the 
rear,  turned  around,  and,  facing  the  driver,  alighted  and  proceeded 
to  cross  the  street  in  a  diagonal  direction  forward  toward  his  left, 
when  he  was  struck  by  an  automobile  approaching  from  his  rear, 
it  was  held  that  he  was  not  in  the  exercise  of  due  care.^®  And 
where  one  in  crossing  a  street  was  struck  by  a  machine  backing 
into  him,  and  it  appeared  that  the  machine  made  an  extremely 
loud  and  raucous  noise  in  backing  which  should  have  attracted  his 
attention,  but  he  did  not  look,  the  jury  is  justified  in  finding  him 
guilty  of  negligence.®'' 

Sec.  464.  Failure  to  see  approaching  machine  after  looking 
—  in  general. 

Though  it  may  be  negligence  per  se  for  a  pedestrian  to  start 
lieedlessly  across  a  street  without  looking  in  either  direction  to  see 
whether  vehicles  may  be  approaching,^^  yet,  if  he  actually  looks, 
his  negligence  in  failing  to  see  or  appreciate  the  danger  from  a 
motor  vehicle  on  the  street  may  be  a  question  for  the  jury.®'    In 

64.  Dozjer  v.  Woods,  190  Ala.  279.       Div.  617,  163  N.  Y.  Suppl.  443.     See 
67  So.  a83.  also  Bnmer  v.  Little,  97  Wash.  319, 

65.  Tuttle  V.  Briscoe  Mfg.  Co.,  190      166  Pac.  1166. 

Mich.  S3,  155  N.  W.  734.  Automobile  ahead  of  stireet  car.— 

66.  Mills  v..  Powers,  316  Mass,  36,  Where  it  appeared  that  the  plaintiff 
102  N.  E.  912.  while  crossing  the  street  was  Struck 

67.  Sheldon   v.   James    (Oal.),    166  by  the  defendant's  automobile,  which 
Pac.  8.  was  proceeding  without  lights  and  at 

68.  Seetion  459.  negligent  rate  of  speed,  and  the  plain- 

69.  Fittin    v.     Sumner,     176    App.  tiff  testified  that  he  saw  only  a  street 
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other  words,  the  sufficiency  of  his.  conduct  in  looking  and  failing 
to  see  the  danger,  is  a  question  within  the  province  of  the  jury.'* 
If  the  accident  happens  in  the  night,  time,  the  absence  of  statutory 
or  sufficient  lights  on  the  machine,  may  amply  excuse  the  failure 
to  observe  its  approach.'^  Testimony  on  the  part  of  one  injured 
that  he  looked  for  approaching  vehicles  before  attempting  to  cross 
the  street,  but  that  he  did  not  see  an  automobile  until  it  collided 
with  him  in  the  street,  is  not  inconceivable,  and  the  credibility  of 
the  witnesses  is  for  the  jury.'^  But,  if  the  collision  occurs  almost 
immediately  after  the  plaintiff  steps  from  the  curb,  the  court  may 
refuse  to  believe  that  he  looked  and  failed  to  see  the  car,  and  may 
charge  him  with  negligence  as  a  matter  of  law.''  Thus,  it  was  held 
that  a  person  who  was  run  down  by  an  automobile  could  not  re- 
cover for  the  injuries  received  where  he  testified  that  before  step- 
ping upon  the  roadway  he  looked  and  did  not  see  the  vehicle,  and 


ear  approaching,  and  when  on  the 
track  was  sjjfuck  by  the  automobile 
which  then  had  come  ahead  of  tlie 
car,  it  was  held  that  the  failure  of 
the  plaintiff  to  observe  the  approacli- 
ing  automobile  was  not  so  clearly 
contributory  negligence  as  to  become 
a  question  of  law.  Fittin  v.  Sumner 
176  App.  Div.  617.  163  N.  Y.  Suppl. 
443. 

Reason  for  plaintiff's  opinion  that 
he  looked. — ^It  is,  perhaps,  not  proper 
for  the  plaintiff  to  testify  on  direct 
examination  as  to  his  reason  for  be- 
ing certain  that  he  stopped  and 
looked  for  vehicles  before  attempting 
to  cross  the  street,  the  subject  being 
more  properly  a  subject  of  cross-ex- 
amination, but  it  is  not  reversible 
error  to  permit  the  plaintiff  to  so 
testify  on  direct  examination,  whei'c 
the  reason  was  that  an  accidert  had 
befallen  his  son  while  crossing  the 
street  a  short  time   before  and  that 


this  was  in  his  mind  when  he  reached 
the  Crossing.  Segerstrom  v.  Law- 
rence, 64  Wash.  845,  116  Pac.  876. 

70.  Jones  v.  Wiese,  88  Wash.  356, 
133  Pac.  330.  "If  respondent  had 
looked  at  all,  or  taken  the  slightest 
lieed  to  his  surroundings,  the  suffi- 
(■iency  of  his  look  or  act  would  have 
l^een  for  the  jury;  but,  where  abso- 
lutely no  precaution  is  taken,  there 
is  nothing  for  the  jury  lo  consider 
upon  this  point,  and  the  law  decides 
against  recovery."  Jones  v.  Wiese. 
SS  Wash.  356,  153  Pac.  330. 

71.  Beleveau  v.  S.  C.  Lowe  Supply 
Co.,  200  Mass.  337,  86  N.  K.  301. 

72.  Archer  v.  Skahen,  137  Minn. 
432,  163  N.  W.  784:  Miller  v.  New 
York  Taxicab  Co.,  120  N.  Y.  Suppl. 
899;  Woods  v.  North  Carolina  Pub- 
lic Service  Co.  (N.  Car.).  94  S.  E. 
459. 

73.  O'Reilly  v,  Davis.  136  N.  Y. 
App    Div.  386,  120  N.  Y.  Suppl.  883. 
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he  had  an  unobstructed  view  for  such  a  distance,  and  was  struck 
within  such  a  short  distance  after  stepping  upon  the  roadway,  that 
the  testimony  would  imply  that  the  automobile  was  going  at  an 
impossible  rate  of  speed,  as  such  testimony  showed  that  the  pedes- 
trian did  not  look  with  the  care  required  by  law.'^ 

Where,  in  an  action  by  one  struck  by  an  automobile  while  cross- 
ing the  street,  the  defendant  relies  upon  a  plea  of  contributory  neg- 
ligence, and  the  plaintiff  testified  that  before  starting  to  cross  the 
street  she  looked  and  listened  to  see  if  there  were  any  vehicles  and 
neither  saw  or  heard  anything  that  would  prevent  her  from  crossing 
over,  and  did  not  see  the  automobile  which  struck  her  nor  hear 
any  whistle,  horn  or  unusual  noise  at  all,  an  instruction  that  each 
is  presumed  and  held  by  law  to  have  seen  the  other  if  both  had  an 
unobstructed  vieiw  of  the  street  for  a  sufficient  distance  and  length 
of  time  to  avoid  a  collision  by  the  exercise  of  ordinary  care,  was 
held  to  be  erroneous,  as  not  only  was  there  no  evidence  to  support 
it,  but  it  was  a  presumption  against  the  evidence  and  the  law  does 
not  presume  facts  which  are  disproved  by  the  evidence.''^ 

Sec.  465.  Failure  to  see  approaching  machine  after  looking 
—  view  obstructed. 

When  the  view  of  a  pedestrian  about  to  cross  a  street  is  ob- 
structed, it  is  easier  to  excuse  his  failure  to  see  an  approaching 
motor  vehicle.™  One  crossing  a  street  is  not  bound  to  anticipate 
that  behind  a  wagon  standing  in  the  street  is  an  approaching  au- 
tomobile which  may  turn  past  the  wagon  as  the  pedestrian  crosses 
the  street."  Thus,  if  a  street  car  intervenes  so  that  one  does  not 
see  an  automobile  approaching  on  the  wrong  side  of  the  street,  he 
is  not  guilty  of  contributory  negligence  as  a  matter  of  law.''*    Where 

74.  O'Eeilly    v.    Davis,    136    App.  76.  See  Kurtz  v.  Tourison.  241  Pa. 

Div.    (N.  y.)    386,   120  N.  Y.   Suppl.  St.   425,  88  Atl.   656. 

883.  77.  Pool  V.   Brown.   89  K.   J.  Law, 

76.  Hough  V.  Kobusch  Automobile  314,  98  Atl.  Z62. 

Co.,  146  Mo.  App.  58,  123  S.  W.  83.  78.  Nickelson  v.  Fischer.  81  Wasli. 

See  also  Hillebrant  v.  Mani?,  71  Wash.  423,  142  Pac.  1160. 
250.    128    Pac.    892. 
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one  alighting  from  a  south  bound-  street  car  passed  to  the  rear  of 
such  car  and  in  front  of  a  car  hound  in  the  opposite  direction,  and 
as  she  cleared  the  front  of  such  car  was  struck  by  the  defendant's 
automobile,  which  was  driven  through  a  narrow  space  between  the 
car  and  the  curb  without  sounding  a  horn,  it  was  held  that  the  jury 
was  justified  in  finding  that  she  was  free  from  contributory  neg- 
l^ence.'^ 

Sec.  466.  Failure  to  see  approaching  machine  after  looking 
—  weather  conditions. 

Weather  conditions  such  as  a  blinding  snow  or  rain  storm  may 
under  some  circumstances  excuse  the  failure  of  a  pedestrian  to  see 
a  m<)tor  vehicle  until  too  late  to  avoid  a  collision  therewith.'"  Thus, 
where  a  pedestrian,  in  crossing  a  street  in  a  blinding  rain  storm, 
looked  up  the  intersecting  street  but  failed  to  see  a  fast  approaching 
aut6mobile,  or  to  distinguish  its  lights  from  other  street  lights,  the 
qU'eStion  of  contributory  negligence  is  properly  left  with  the  jury.^^ 
Ijnder  such  circumstances,  even  his  failure  to  look  for  an  approach- 
ing vehicle  might  not  take  the  case  from  the  jury.*^  So,  too,'  one 
is  not  guilty  of  ..QQiitributory,  negligence  a,s  a  matter  of  law,  when, 
owing  to  tlie  storm  and  to  an  umbrella  be  is  carrying,  he  fails  to 
see  an  approaching  vehicle.*^    And  where,  in  an  action  to  recover 

'    79.  Stei-Bfield  v.  Willison,  174  App.  ed   lier   view   in    tliat   direction,   and 

Div.  842,  161  N.  y.  Suppl.  47B,  where-  after   she   liad   passed  the   cars,   and 

in  it  was   said;      "There  can  be  no  before   she   could   look,   the   auto   hit 

doubt  of  the  defendant's   negligence,  lier.     She  did  look  in  all  other  direc- 

and  his  attorney,  while  not  conceding  tions.     Of   course  she   was  not  com- 

negligehce,   makes  but   little  of  that  pelled   to  accomplish   the  impossible, 

point  in  his  brief ;   but  he  does  con-  The  law  has  ne-ver   demanded  that." 

tend  yigorously  that  the  plaintiff  was  80.  See     pooth     v.     Meagher,     234 

palpably  guilty   of  contributory  heg-  Mass.   473,   113  X.  E.  367. 

ligence.  He  argues  stoutly  that  she  81.  Bruhl  v.  Amdersori,  189  111. 
did  not  look  south,  the  direction  irora 

which  the  auto  came.     But  this  afgu-  82.  Brulil    v.    Amderson,    189    111. 


ment  seems   to   be  utterly  devoid   of 

force.      She    could    not    look    soutU.  83.  Elliott  v.  O'Rouke   (R.  I.),  100 

The    trolley    cars,    particularly    the 

north-bound  car,  completely  obstruct- 


81. 

Bruhl 

v. 

Amdersori, 

189 

App. 

461. 

62. 

Bruhl 

V. 

Amderson, 

189 

App. 

461. 

83. 

Elliott 

V. 

O'Rouke   (R. 

I.) 

Atl. 

314. 
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for  personal  injuries,  it  appeared  that  the  plaintiff,  having  assisted 
friends  to  board  a  street  car,  started,  to  cross  the  street;  that  she 
looked  up  and  down  when  crossing  the  first  and  second  car  tracks 
and  saw  nothing  and  was  struck  by  an  automobile  when  she  had 
nearly  reached  the  curb,  and  the  chauffeur  testified  that  plaintiff 
ran  from  behind  the  street  car  in  front  of  his  machine,  and  that 
he  did  what  he  could  to  avoid  her,  but  was  unable  to  do  so,  while 
disinterested  witn^gos  testified  that  the  automobile  was  going 
from  twenty  to  thirty  miles  an  hour  and. made  no  effort  to  avoid 
the  plaintiff,  who  was  walking,  and  that  the  impact  threw  £er  ten 
or  fifteen  feet,  and  it  appeared  that  it  was  windy  with  a  fiurry  of 
snow,  .both  the  negligence  of  the  diauffeur  and  the  contributory 
negligence  of  the  plaintiff  were  held  to  be  for  the  jury.^* 

Sec.  467.  Avoidance  of  machine  which  has  been  seen  — 
right  to  cross  street  in  front  of  approaching 
vehicle. 

One  is  not  necessarily  guilty  of  contributory  negligence,  if,  when 
about  to  cross  a  street  frequented  by  motor  vehicles,  he  looks  for 
approaching  machines  and  sees  one,  but  believes  that  it  is  safe  for 
him  to  cross  the  street  before  the  car  passes  over  the  ciiossing.^  If 
the  pedestrians  on  some  busy  streets  were  prohibited  from  passing 
over  when  a  vehicle  was  in  view,  their  right  to  cross  the  street  would 
be  practically  abrogated.*®  And,  when  one  is  starting  back  of  a 
standing  automobile,  he  is  not  required  to  assume  that  the  machin© 
may  be  backed  without  warning,  and  he  is  not  necessairily  guilty 
of  contributory  negligence  in  going  behind  the  car.*'    Where  the 

84.  Baker  v.  Clflse.  137  App.  Piv.  App.  532;  H»rk^r  v.  Gruhl,  63  Ind. 
(N.  y.)  539,  121  N.  Y.  Suppl.  7.29,  App.  177,  111  N.  E.  457;  Booth  v. 
holding  that  under  the  circumstances  Meagher,  224  Mass.  473,  113  N  E. 
it   could   not   be   said   that   had   the  367. 

plaintiff  looked  she  would  Ijave  seen  86.  Harker  v.  Gruhl,  63  Ind.  App.. 

the  automobile,  so  as  to  be  guilty  of  177,   111  N.  E.  457. 

contributory   negligence   as   a  matter  87.  Estrom  v.   Neumpegen,   136   N. 

of  law.  V.  Suppl.  660. 

85.  kessler    v.   Washburn,    157   111. 
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plaintiff,  as  lie  was  about  to  alight  from  a  street  car,  saw  an  auto- 
mobile about  twenty  feet  away  and  immediately  upon  alighting  he 
was  struck  by  the  automobile  which  was  stopped  before  its  front 
wheel  had  gone  over  him,  it  was  held  that  the  evidence  was  insuffi- 
cient to  establish  his  freedom  from  contributory  negligence.'* 

Sec.  468.  AvoidaJice  of  machine  which  has  been  seen  — 
continual  observation  of  approaching  vehicle. 

l^ot  only  may  one  cross  a  street  in  front  of  a  moving  vehicle 
without  his  negligence  being  conclusively  established,  but  it  is  also 
held  that  he  need  not,  as  a  matter  of  law  constantly  observe  the 
vehicle.^  Whethei'  one  is  warranted,  after  seeing  an  approaching 
automobile  a  short  distance  away,  knowing  that  it  will"  cross  his 
line  of  travel,  in  not  further  watching  the  approach  thereof,  may 
be  a  question  on  which  minds  may  -well  differ,  and  presents  a  prob- 
lem for  the  jury.'"  Due  care  may  require  that  he  look  out  for  de- 
fects in  the  street,  for  other  pedestrians,  for  street  cars,  and  for 
)ther  vehicles,  and  he  should  not  devote  all  his  faculties  to  the  ob- 
servation  of  a  particular  vehicle  which  he  saw  when  he  left  the 
curb.'^  He  may  properly  assume  that  the  approaching  automo- 
bilist  will  not  exceed  a  reasonable  rate  of  speed  and  that  care  will 
be  used  to  avoid  injury  to  persons  in  the  street.'^ 

88.  Vilicki  v.  New  York  Ti-anspor-  matter  of  law  to  look  again."  The 
tation  Co.,  65  Misc.  (N.  Y. )  43,  119  law  does  not  even  say  that,  because 
N.  Y.  Suppl.  230.  he  sees  a  wagon  approaching  he  must 

89.  Bellinger  v.  Hughes,  31  Cal.  stop  till  it  has  passed.  He  may  go 
App,  464,  160  Pac.  838;  Barker  v.  forward  until  it  is  close  upon  him; 
Gruhl.  63  Ind.  App.  177,  111  N.  E.  and^whether  he  is  negligent  in  going 
457;  Carradine  v.  Ford,  195  Mo.  App.  forward  will  be  a  question  for  the 
684,  187  S.  W.  285;  Curro  v.  Barrett,  jury."  Knapp  v.  Barrett,  316  N.'Y. 
156  N.  Y.  Suppl.  289.     "His  duty  is  226,  110  N.  E.  428. 

to  use  his  eyes,  and  thus  protect  him-  90.  Bellinger    v.    Hughes,    31    Cal. 

self  from  danger.           .     .     The  law  App.  464,  160  Pac.  838. 

does  not  say  how  often  he  must  look,  91.  See  Lewis  v.  Wood,  247  Pa.  St. 

or   precisely    how    far,    or   when,    or  .545,  93  Atl.  605. 

from  where.    If,  tor  example,  he  looks  92.  Kessler   v.   Washburn,   157  111. 

as  he   starts   to  cross,   and   the   way  Ajp.  533.     And  see- section  472. 

seems   clear,   he   is   not   bound   as   a 
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Sec.  469.  Avoidance  of  machine  which  has  been  seen  — 
miscalculation  of  danger. 

A  ped^triaii  may  not  heedlessly  step  in  front  of  a  moving  car  ;'* 
tut  some  latitude  is  allowed  to  a  pedestrian  who  miscalculates  the 
danger  of  crossing  a  street  in  front  of  the  machine.'*  His  error 
in  judgment  does  not  preclude  a  recovery  if  the  machine  is  ap- 
proaching at  an  unlawful  rate  of  speed.*^  Whether  he  is  guilty 
of  contributory  n^ligence  in  assuming  that  he  can  cross  in  safety, 
is  generally  a  question  for  the  jury.'*  Thus,  where  it  appeared 
that  an  elderly  woman  in  broad  daylight  attempted  to  cross  a  street 
in  front  of  a  heavy  motor  truck  then  fifty  feet  away,  it  was  held 
that  her  negligence  was  a  question  for  the  jury."  But,  where  it 
^  appeared  that  a  plaintiff  and  two  other  ladies  were  crossing  a  cor- 
ner diagonally,  when  they  saw  a  taxicab  coming  and  stopped  to  let 
it  pass,  but  the  plaintiff  becoming  nervous  lost  her  presence  of 
mind  and  broke  away  from  her  companions  and  attempted  to  pass 

93.  Rochfeld  v.  Clerkin,  98  Misc.  crossing,  when  a  motor  truck,  going 
<N.  Y.)  192,  162  N.  Y.  Suppl.  1056;  'fast,'  was  approaching  at  a  distance 
Shott  V.  Korn,  1  Ohio  App.  458,  34  of  only  two  houses,  say  fifty  feet, 
Ohio  Circuit  Rep.  260;  Todesco  v.  away,  was  guilty  of  contributory  neg- 
Maas,  23  D.  L.  R.  (Canada)  417,  8  ligence  as  a  matter  of  fact.  But  the 
A.  L.  R.  187,  7  W.  W.  R.  1373.  question  is  whether  the  plaintiflF  was 

94.  Rochfeld  v.  Clerkin.  98  Misc.  guilty  of  contributory  negligence  as 
(N.  Y.)  192,  162  N.  Y.  Suppl.  1055;  a  matter  of  law.  It  has  been  very 
Curro  V.  Barrett,  156  N.  Y.  Suppl.  pointedly  stated  by  the  Court  of  Ap- 
S89.  See  also  Grerhard  v.  Ford  Motor  peals,  and  I  think  it  is  generally  un- 
Co.,  155  Mich.  618,  119  N.  W.  904,  derstood  by  the  bar,  that  in  these 
20  L.  R.  A.   (N.  S.)  232.  street  crossing  cases  the  question  of 

95.  Kessler  v.  Washburn,  i57  111.  the  pedestrian's  contributory  negli- 
App.  532;  Emevy  v.  Miller  (Masg.),  gence  is  generally  one  of  fact.  Of. 
120  N.  E.  654.  course     there   '  are     certain     extreme 

96.  Section  487.  cases    where    a   pedestrian    steps    di- 

97.  Rothfeld  v.  Clerkin,  98  Misc.  rectly  in  front  of  a  vehicle  and  in 
(N.  Y.)    192,  162  N.  Y.  Suppl.  1056,  effect  runs  into  it,  in  which  the  court 

wherein  it  was  said:     "Of  course.it  is  justified  in  determining  the  ques- 

might  well  have  been  found  by  a  jury  tion  of  the  pedestrian's  negligence  as 

that'  the   plaintiff  in   attempting   to  a  matter  of  law.     These  cases,  how- 

croas    the   street,    even   at   a   regular  ever,  are  rare.'' 
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ahead  t>f  the  machine  when  it  was  close  upon  her,  it  was  held  that 
a  verdict  for  the  defendant  was  proper.'*  -Where  a  boy,  who  was 
riding  in  a  cart  proceeding  on  a  street  car  track,  jumped  from  the 
rear  end,  and,  seeing  an  approaching  automobile,  either  walked  or 
ran  into  its  side,  a  verdict  for  the  injuries  will  be  set  aside  and,  a 
new  trial  granted  on  the  ground  that  it  was  contrary  to  the  evidence, 
plaintiff  having  failed  to  sustain  the  burden  of  proof  that  his  con- 
duct did  not  in  any  way  contribute  to  the  accident.'* 

Sec.  470.  Avoidance  of  machine  which  has  been  seen  — 
statements  of  companion  as  to  safety  in  cross- 
ing. 

Where,  in  an  action  for  injuries  to  a  pedestrian  stmck  by  an 
automobile,  there  was  evidence  that  he  and  his  companions^ 
while  on  the  street,  took  precautions  against  injury,  evidence  that 
just  before  the  accident  one  of  the  companions  looked  back,  and 
stated  that  two  street  cars  were  coming,  and  that  he  looked  back  a 
second  time,  .and  said  that  if  they  hurried  they  could  catch  the 
second  car,  was  admissible  as  bearing  on  the  plaintiff's  case,  on  the 
jury  finding  that  the  plaintiff  was  justifi-ed  in  relying  on  his  com- 
panions.^ 

Sec.  471.  Reliance  on  proper  conduct  by  automobilist  — 
exercise  of  due  care  by  chauffeur. 

.  In  the  absence  of  anything  appearijig  to  the  contrary,  a  tr-aveJer 
in  attempting  to  cross  a  street  has  a  right  to  assume  that  others 
using  the  highway  will  exercise  a  proper  degree  of  care  to  avoid 
injuring  him.*     His  failure  to  anticipate  negligence  on  the  part 

88. -Brand    v.    Ta,Ka    Cab    Co.,    1S9  2.  InddMM. — Cole  Motor  Co.  v.  Lu- 

La.  781,  56  So.  885.                           '  dorff.    111    N.    E.    447;    Gardner    v.. 

99.  Smith    t.    Listman,     96    Misc.  Vance    (Ind.  App.),  113  N.  E.  1006. 

Rep.   285,   160  N.   Y.   Suppl.   139.  Massachusetts.^^^ogera  v.  PhilUps.. 

1.  B^leveau   v.   S.   C.  Lowe   Supply  306  Mass.   308,  92  N.  E.   327,  28  L. 

Co.,  300  Mass.  237,  86  X.  E.  301,  R.  A.    (N.  S.)    944. 
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of  the  driver  of  a  motor  vehicle  does  not  render  him  negligent  as  a 
matter  of  law.^  He  may  assume  that  the  driver  will  operate  his 
car  not  faster  than  a  reasonable  rate  of  speed,^  and  that  he  will  have 
it  under  reasonable  control  when  he  reaches  a  crossing  where  pedes- 
trians may  be  passing.^  When  one  is  standing  in  the  street  in  a 
place  where  he  has  a  right  to'be,  or  is  walking  along  the  highway, 
he  can  properly  assume  that  the  driver  of  a  motor  vehicle  will  not 
run  him  down,  but  will  avoid  contact  with  him.*"    And  he  may  also- 


Missouri. — Cool  v.  Peterson,  189 
Mo.   App.   717,    175    S.   W.   244. 

J?eio  Jersey. — Pool  v.  Brown,  89  N. 
J.  Law,  314,  98  Atl.  262. 

New  York. — Buscher  v.  New  York 
Transportation  Co.,  106  N.  Y.  App. 
Div.  493,  94  N.  Y.  Suppl.  798 ;  Caeser 
V.  Fifth  Ave.  Stage  Co.,  45  Misc.  331, 
90  N.  Y.  Suppl.  359. 

Pennsylvania. — Lewis  v.  Wood,  247 
Pa.  St.  545,  93  Atl.  605;  Oelrich  v. 
Kent,  103  Atl.  109.  "It  is  ijo  de- 
fense for  one  who  injures  anothet  by 
his  negligent  act  that  tjie  injured 
party  did  not  anticipate  the  wrong- 
doer would  not  observe  ordinary  care, 
the  failure  of  which  resulted  in  the 
accident.  The  failure  to  anticipate 
negligence  which  results  in  injury 
is  not  negligence,  and  will  not  defeat 
an  sictipn  for  the  injury  sustained. 
A  party  is  not  bound  to  gu^rd  against 
the  want  of  ordinary  care  on  the  part 
of  another;  he  has  a  right  to  presume 
that  ordinary  care  will  be  used  to 
protect  him  and  his  property  from 
injury."  Lewis  v.  Wood,  247  Pa.  St. 
545.   93  Atl.   605. 

Rhode  Island. — Marsh  v.  Boy  den, 
33  R.  I.  519,  82  Atl.  393,  40  L.  R. 
A.    (N.  S.)    583. 

Utah. — Ferguson  v.  Reynolds,  176 
Pae.  267. 

Vermont. — Aiken  v.  Metoalf,  90  Vt. 

38 


196,  97  Atl.  669.  "Moreover,  the 
wayfaring  man  has  a  right  to  as- 
sume, nothing  to  the  contrary  ap- 
pearing, that  the  automobile  driver 
will  obey  the  law.  .  .  And  this 
means,  when  applied  to  the.  case  in 
liand,  that  the  plaintifif  liad  a  right 
to  assume  that  the  defendant  or  any 
other  automobile  driver  would  not 
drive  '  in  a  careless  or  negligent  man- 
ner.' .  He  also  had  the  right 
to  assume  that  the  usual  road  rules^ 
would  be  observed,  and  that  automo- 
biles would  not,  in  ordinary  circum- 
stances, take  the  left-hand  side  of  the 
roadwaiy.''  Aiken  v.  Metcalf,.  90  Vt. 
196,  97  Atl.  669. 

3.  Rolfs  V.  MuUins  (Iowa"),  162  N. 
W.  783;  Papic  v.  Ereund  (Mo.  App.), 
181  S.  W.  1161;  Oelrich  v.  Kent  (Pa. 
St.)  103  Atl.  109.  "A  person  law- 
fully in  a  public  Ijighway  may  rely 
upon  thp  exercise  of  reasonable  care 
by  drivers  of  vehicles  to  avoid  in- 
jury, and  the  failure  to  anticipate 
the  omission  of  such  care  does  not 
render  him  negligent."  Lewis  v. 
Wood,  247  Pa.  St.  545,  93  Atl.  605. 

4.  Section  472. 

5.  Heckman  v.  Cohen  (N.  J.),  100 
Atl.  695;  Jessen  v.  J.  L.  Kesner  Co., 
159  N.  Y.  App.  Div.  898,  144  N.  Y. 
Suppl.   407. 

6.  Wells  v.  Shepard   (Ark.),  205  S. 
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assume  that  the  driver  of  an  approaching  machine  will  give  a. 
signal  of  warning  so  that  an  accident  may  be  avoided.^  One  cross- 
ing a  street  is  under  no  legal  duty  to  anticipate  that  there  is  an 
approaching  automobile  behind  a  wagon  which  he  sees ;  and,  even 
though  such  duty  of  anticipation  could  be  imposed  on  the  foot 
traveler,  he  is  not  required  to  assume  that  the  automobile  may  at- 
tempt to  pass  the  wagon  on  the  left  side  of  the  street  at  a  place 
where  persons  may  be  crossing  the  street.* 

Sec.  472.  Reliance  on  proper  conduct  by  automobilist  — 
excessive  speed. 

A  person  crossing  a  street  may  assume,  when  he  has  no  informa- 
tion to  thev  contrary,  that  the  driver  of  a  motor  vehicle  will  not 
operate  his  machine  at  a  speed  in  excess  of  statutory  or  municipal 
regulations  or  at  an  unreasonable  speed  under  the  circumstances, 
and  is  not  necessarily  guilty  of  contributory  negligence  because  he 
relies  on  such  assumption.'  When,  however,  the  pedestrian  has 
ihowledge  that  an  automobile  is  approaching  at  an  excessive  speed, 
the  situation  is  changed.  He  is  not  entitled  to  rely  on  an  assump- 
tion which  he  knows  is  contrary  to  the  actual  condition,  but  must 
eixercise  reasonable  care  under  the  circumstances.-^"  Where  an  or- 
dinance makes  it  unlawful  for  the  driver  of  an  automobile  to  pass 
over  a  crossing  at  a  greater  speed  than  four  miles  an  hour,  a  pedes- 
trian upon  a  crossing  is  entitled  to  the  protection  afforded  thereby.^*^^ 

W.     806;     Gardner    v.    Vance     (Ind.  8.  Pool   v.   Brown,   89    X.   J.   Law, 

App.).    113    N.    E.     1006;     Burns    ^.  314,   98   Atl.   262. 

Oliver  Whyte  Co.   (Mass.).  121  X.  ]•:.  9.  Cole      Motor      Co.      v.     Ludorff 

401;    Dervin    v.    Frenier    (Vt.).    100  (Ind.),    Ill    K    15.    447;     Rump    v. 

Atl.   760;    Franey  v.  Seattle  Taxicab  Woods.   50   Ind.   App.   347,   98  N.  E. 

Co.,    80    Wash.    396,    141    Pao.    800;  369:    Franey  v.   Seattle  Taxicab  Co.. 

Stephenson  v.  Parton,  89  Wash.  653.  80  Wash.  396,  141  Pac.  890.,  See  alao 

155  Pae.  147;  Yanase  v.  Seattle  Taxi-  MeKierpan    v.    Lehmaier,    85    Conn. 

<iab   &   Transfer   Co..    91   Wash.   415,  111,  81  Atl.   969. 

157  Pac.  1076.  10.  Rump  v.  Woods,,  50  Ind.  App. 

7.  Dervin    v.     Krenier     (Vt.),    100  347,  9?  .N.  U.  369. 

Atl.  760.  11.  Ludwig  V.  Dumas,  72 -Wash.  68, 

129  Pac.  903.. 
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Sec  473.  Reliance  on  proper  conduct  by  automobilist  — 
obedience  to  law  of  road. 

As  a  general  proposition,  a  pedestrian  is  not  required  to  anticf- 
pate  that  other  travelers  will  violate  the  law  of  the  road.^^  The 
general  rule  is  that  every  person  has  a  right  to  presume  that  every 
other  person  will  perform  his  duty  and  obey  the  law,  and  in  the 
absence  of  reasonable  ground  to  think  otherwise  it  is  not  negli- 
gence to  assume  that  be  is  not  exposed  to  danger  which  comes  to 
him  only  from  violation  of  law  or  duty  by  sUch  other  person.^* 
Until  appearances  are  to  the  contrary,  he  may  tely  on  the  assump' 
tion  that  vehicles  will  travel  only  on  the  right-hand  side  of  the 
road."  When  leaving  the  curb  on  one  side  of  the  street,  generally 
speaking,  he  need  be  on  the  lookout  for  automobiles  coming  from 
but  one  direction ;  and  when  he  passes  over  next  to  the  curb  on  the 
other  side  of  the  street,  he  need  look  only  in  the  opposite  direction.^^ 
Evidence  that  the  vehicle  causing  the  injury  was  proceeding  along 
the  wrong  side  of  the  street  is,  therefore,  admissible,  not  only  on 
the  theory  that  it  tends  to  show  negligence  on  the  part  of  the  driver, 
but  also  on  the  ground  that  it  relevamtly  bears  on  the  contributory 
negligence  of  the  person  injured.^*     A  pedestrian  is  not  required 

12.  Harris  v.  Jolinson,  174  Cal.  55,  so'utli  on  the  left-hand  side  of  the 
161   Pae.   1155.  street.      There    are   certain   rules    or 

13.  Harris  v.  Jolinson,  174  Cal.  55.  laws  of  the  road,  the  observance  of 
161  Pac.  1155.  which    or    reliance    upon    become    in- 

14.  Harris  v.  Johnson,  174  Cal.  55,  stinetive.  The  care  of  a  pedestrian, 
161  Pac.  1155;  Trzetiatowski  v.  Even-  situate  as  plaintiff  was,  would  be  to 
ing  American  Pub.  Co.,  185  Til.  App  look  to  her  right  for  cars  or  vehicles, 
451;  Hall  V.  Dilworth.  94  Misc.  (N.  relying  upon  the  fact  that  traffic 
Y.)  240.  157  N.  5f.  Siippl.  1091;  upon  that  side  of  the  street  would 
Aiken  v.  Metcalf,  90  Vt  196,  97  Atl.  be  from  that  direction."  Mickelson 
fi69;  Mickelson  v.  Fischer,  81  Wash.  v.  Fischer.  SI  Wash.  433,  142  Pac. 
423,   142  tPae.  1160.     See  also  Davis  1160. 

V.  Breuner  Co.,  167  Cal.  683.  140  Pac.  15.  Holderman     v.      Witmer,      136 

5fi6;   New  York  Transp.  Co.  v.  Gar-  Iowa,  406,  147  N.  W.  926;   Aiken  v. 

-side,  157  Fed.  531,  85  a.C.  A,  285:  Metcalf,  90  Vt.  196,  97  Atl.  669. 

Benoit  V.  Miller   (R.  I.),  67  Atl.  87.  16.  Uevine     v.    W.ard    Baking    Co., 

■"Plaintiff  was  not  bound  to  antici-  1S8  111.  App.  588. 
pate  a  car   or   other  vehicle  coming 
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to  anticipate  that  an  autonaobile  proceeding  along  behind  a  wagdn 
will  turn  to  the  left  to  pass  such  wagon  at  a  place  where  foot  travel- 
ers may  be  crossing  the  street." 

Sec.  474.  Reliance  on  proper  conduct  by  automobilist  — 
place  reserved  for  pedestrian. 

One  who  is  standing  on  thei  sidewalk  or  other  place  especially 
reserved  for  the  use  of  foot  travelers,  may  properly  assume  that 
he  will  not  be  struck  by  a  vehicle.^*  When  one  has  reached  a  side- 
walk, he  has  ewery  reason  to  suppose,  as  a  reasonably  prudent  per- 
son, that  he  has  secured  a  place  free  from  danger  from  contact 
with  an  automobile.-'^  So,  too,  when  one  is  standing  in  a  "  safety 
zone,"  he  has  every  reason  to  believe  that  he  will  not  be  struck  by 
a  motor  vehicle,  and  he  may  rely  upon  the  apparent  safety  of  such 
a  place.^'* 

Sec.  475.  Reliance  on  proper  conduct  by  automobilist  — 
person  passing  on  or  off  street  car. 

It  is  the  duty  of  the  operator  of  a  motor  vehicle,  when  passing 
a  street  car,  to  anticipate  that  persons  will  be  passing  on  and  off 
the  car;  and  a  passenger  alighting  from  the  car  has  the  right  to 
assume  that  the  operator  will  exercise  care  to  avoid  injury  to  him.^^ 
The  passenger  is,  therefore,  not  generally  required  to  look  for  ap- 

17.  Pool  V.  Brown,  89  N.  J.  Law,  Connecticut. — Naylor  v.  Haviland,. 
314,  98  Atl.   262.  88  Conn.  356,  91  Atl\  186. 

18.  See  Young  v.  Bacon  (Mo.  Illinois. — ^Kerchner  v.  Davis,  183- 
App.))   183  S.  W.  1079.  111.  App.  600. 

19.  Brown  v.  Des  Moines  Steam  Massachusetts. — Harnett  \.  Tripp,. 
Bottling  Works,   174  Iowa,   715,   156  121  N.  E.   17. 

N.  W.  829.  Minnesota. — Kling     v.     Thompson- 

aO.  Crombie  v.   O'Brian,   178    App.  McDonald  Lumber  Co.,  137  Minn.  468,. 

Div.  807,  165  N.  Y.  Suppl.  858.  149  N.  W.  947;   Zimmerman  v.  Med- 

21.  United       States. — New       York  nikoff,  165  Minn.  333,  162  N.  W.  349.. 

Transp.  COT  v.  Garside,  157  Fed.  521,  Missouri. — Bongner  v.   Ziegenbeim.. 

85  C.  C.  A.  285.  165  Mo.  App.  328,  147  S.  W.  182. 

Arkansas. — Minor    v.    Mapes,    102  New   Yorh. — Brewster    v.     Barker,. 

Ark  351,  144  S.  W.  319.  139  N.  Y.  App.  Div.  907,  113  N.  Y- 
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preaching  motor  vehicles,  but  the  drivers  thereof  should  exerqise 
caution  to  avoids  striking  the  passenger .^^  One  getting  oil  a  street 
car  may  direct  his  attention  toward  alighting  with  safety  and  may 
watch  his  step  rather  than  direct  his  attention  to  vehicles  along  the 
street.^'  Thus,  it  is  generally  held  that  where  a  street  railway 
passenger  is  struck  by  an  automobile  while  he  is  getting  off  the 
car  or  while  he  is  crossing  the  street  to  the  curb,  his  contributory 
negligence  is  a  question  for  the  jury.^*     And  the  passenger  may 


Siippl.  1026;  Kalb  v.  Redwood,  147 
N.  Y.  App.  Div.  77,  131  N.  Y.  Suppl. 
789;  Cdwell  v.  Saperston,  149  App. 
Div.  373,  134  N.  Y.  Suppl.  284;  Cae- 
sar V.  Fifth  Ave.  Stage  Co.,  45  Misc. 
331,  90  N.  Y.  Suppl.  359. 

Rhode  Island. — Marsh  v.  Boyden, 
33  R.  I.   519,  82  Atl.  393. 

Texas. — Ward  v.  Cathey  (Civ. 
App.),  210  S.  W.  289. 

Washington. — ^Yanase  v.  Seattle 
Taxieab  &  Transfer  Co..  91  Wash. 
■415,    157    Pac.    1076. 

Wisconsin. — Klokow  v.  Harbaugh, 
166   Wis.  262,   164  N.  W.   999. 

Moving  street  car. — There  is,  how- 
«ver,  no  duty  on  the  driver  of  an 
automobile  to  anticipate  that  persons 
may  jump  from  a  moving  street  car, 
and  such  a  person  cannot  assume  that 
the  driver  will  have  his  car  under 
such  control  as  to  avoid  an  accident 
under  the  circumstances.  Brown  v. 
Brashear,  22  Cal,  App.  135,  133  Pac. 
505;  Starr.  V.  Schenck,  25  Mont.  L. 
Rep.  (Pa.)  18.  See  also  Maryland 
Ice  Cream  Co.  v.  Woodburn  (Md. ), 
105  Atl.  269. 

22.  McGourty  v.  De  Marco,  ZQiO 
Mass.  57,  85  N.  E.  891;  Liehecht  v'. 
Crandall,  110  Minn.  4-54,  126  N.   W. 

«g. 

23.  "  Besides  looking  in  the  direc- 
tion of  the  automobile,  the  plaintiff 


had  other  important  duties  to  per- 
form to  protect  himself  from  danger. 
While  descending  the  steps  he  had 
necessarily  to  give  liis  attention  to 
them  and  to  the  place  on  the  ground 
on  which  he  was  to  alight.  An 
equally  imperative  duty  as  he  was 
leaving  the  (iar  .and  moving  across 
the  street  required  the  plaintiff  to 
look  to  the  rear  of  the  car  for  ap- 
proaching automobiles  and  other  ve- 
hicles. Had  he  disregarded  this  duty 
and  beeli  struck  by  a  horse-drawn 
vehicle  and  injured,  his  negligence 
would  have  prevented  a  recovery." 
Lewis  V.  Wood,  247  Pa.  St.  545,  93 
Atl.  605.  And  see  Lithecht  v.  Cran- 
dall, 110  Minn.  454,  126  N.  W.  69, 
wherein  it  was  said :  "  While  it  is 
true  that  he  did  not,  as  be  stepped 
from  the  car,  look  in  the  direction 
from  which  the  automobile  was  ap- 
proaching, following  the  car,  this 
alone  is  not  sufficient  to  charge  him, 
as  a  matter  of  law,  with  contributory 
negligence.  His  attention  at  tlie  mo- 
ment was  directed  toward  alighting 
from  the  car  in  safety,  and  he  was 
not  required  to  anticipate  the  negli- 
gence of  defendant  in  driving  his  au- 
tomobile at  a  reckless  rate  of  speed 
upon   him." 

24.  Naylor    v.   Haviland,   88    Gonn. 
356,  91  Atl.  186;  Rasmussen  v.  Drake, 
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pass  around  the  rear  of  the  street  car  and  attempt  to  cross  the 
street  on  the  left  side  of  the  cax,  and  he  'may  assume  that  automo- 
bilists  will  exercise  reasonable  care  to  avoid  a  collision  with  him.^^ 
His  position  in  such  a  case  is  very  strong  when  the  automobile 
which  struck  him  was  proceeding  along  the  wrong  side  of  the 
street.^*  And,  paiticularly,  when  it  is  provided  by  statute  that 
automobiles  shall  not  pass  a  street  car  until  it  has  started  and  the 
passengers  have  crossed  the  street,  the  passengers  have  a  right  to- 
assume  that  chauffeurs  will  obey  the  statute ;  and  contributory  neg- 
ligences will  not  be  charged  against  one  injured  merely  because  he- 
has  relied  on  obedience  to  the  statute.^^  Even  if  a  passenger  be- 
fore  alighting  sees  an  automobile  approaching,  he  may  assume  in 
such  a  case  that  it  will  obey  the  statute  and  stop  before  passing  the 
street  car.^ 

Where  a  street  car  conductor  testified  that  he  stepped  off  the 
front  end  of  his  car  while  it  was  standing  in  the  street  for  the 
purpose  of  going  to  the  rear  end  thereof  and  that  as  he  stepped 
off,  he  was  struck  by  an  automobile  proceeding  about  three  feet 
from  the  track  at  a  rate  of  from  three  to  five  miles  an  hour,  al- 
ias 111.  App.  536;  Hefferon  v.  Beeves  Minn.  333,  162  X.  W.  349:  Lewis  v.. 
fMinn.),  167  N.  W.  423;- Michalsky  Wood,  347  Pa.  St.  545,  93  Atl.  605; 
V.  Putney,  51  Pa.  Super.  Ct.  168.  Frankel    v.    Norris,    252    Pa.    14.    97 

25.  Hall  V.  Dilworth,  94  Misc.  (N.  Atl.  104.  "Of  course,  if  lie  sa-tv  tlifr 
Y. )   240,  157  N.  Y.  Suppl.  1091.     See       machine  approaching  at  a  high  rate- 

'  also  Sternfeld  v.  WlUison,  174  N.  Y.  of  speed,  he  was  not  justified  in  step- 
App.  Div.  842,  161  N.  Y.  Suppl.  472.  ping  in  front  of  it,  but,  on  tlie  other 
Duty  to  look  for  machine  after  hand,  if  he  was  looking  in  the  oppo- 
passing  in  front  of  street  car. —  site  direction  for  an  approaching  ve- 
Where  one  could  have  easily  seen  an  hide,  as  he  was  required  to  do.  he- 
approaching  motor  vehicle  after  pass-  could  act  on  the  assumption  that  the^ 
ing  in  front  of  a  standing  street  car,  driver  of  the  automobile  would  obey 
but  he  failed  to  look  for  approaching  the  law  by  stopping  until  the  street 
vehicles,  it  was  lield  that  he  was  >^  car  was  again  in  motion,  and  he 
guilty  of  negligence.  Di  Stephano  v.  would  not  be  negligent  in  proceeding- 
Smith    (R.  I.),  102  Atl.  817.  across  the  street."     Lewis  v.  Wood, 

26.  Hall  V.  Dilworth,  94  Misc.    (N.  347   Pa.    St.   543,   93   Atl.   605. 

Y.)    340,   157  N.  Y.   Suppl.   1091.  28,   T,ewi,«    v     Wood,    247    Pa.    St. 

,    27.  Zimmerman    >.    ModnikofT.    Ifi,";       ,^4,->,  93  .\tl.  605. 
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though  there  was  a  clear  space  of  from  twelve  to  fifteen  feet  between 
the  track  and  the  curb,  it  was  held  that  he  was  entitled  to  rely  on 
the  presumption  that  the  drivers  of  vehicles  would  exercise  reason- 
able care  to  avoid  causing  injury  to  persons  in  the  street,  and  that 
his  failure  to  anticipate  the  omission  of  such  care  did  not  render 
him  negligent  as  a  matter  of  law.^'  And,  in  an  action  by  a  motor- 
man  against  the  owner  of  an  automobile  to  recover  damages  for 
personal  injuries,  the  questions  of  defendant's  negligence  and  the 
plaintiff's  contributory  negligence  were  held  to  be  for  the  jury, 
where  the  evidence  tended  to  show  that  the  plaintiff  alighted  from 
his  car,  and  while  it  was  not  in  motion  looked  up  and  down  the 
street,  then  passed  behind  the  car  to  cross  to  the  other  side  of  the 
street  and  was  immediately  struck  on  the  leg  by  defendant's  auto- 
mobile, which  was  being  driven  at  a  high  rate  of  speed,  within  a 
few  inches  of  the  side  of  the  car,  and  in  a  narrow  space  between 
the  car  and  the  curb.^" 

But  where  a  passenger  alights  from  a  street  car,  it  is  his  duty 
,to  look  where  he  is  going,  and  not  to  rush  blindly  into  danger. 
Such  a  person  is  not  relieved  from  the  charge  of  contributory  neg- 
ligence if,  without  looking,  he  takes  two  steps  from  the  car  and 

29.  Caesar  v.  Fifth  Avenue  Coach  ordinarily  do  under  tlie  same  cireum- 
Co.,  45  Misc.  (X.  Y.)  33],  90  !N.  Y.  stances,  and  so  did  not  observe  the 
Suppl.  359,  wlierein  it  was  said:  automobile.  According  to  the  state- 
"  Tlie  question  of  the  plaintiff's  con-  mcntg  of  his  witnesses  the  automobile 
trilnitory  negligence  was  also  prop-  was  then  from  twelve  to  fifteen  feet 
prly  left  to  the  jury.  Assuming  that  distant  to  the  north,  and  not  breast 
the  car  was  at  a  standstill,  as  the  of  the  car,  with  the  clear  space,  al- 
jury  could  very  well  find  from  tlie  leady  alluded  to,  west  of  the  track, 
evidence,  the  operator  of  the  automo-  He  had  a  right  to  rely  upon  the  ex- 
bile  could  reasonably  apprehend  the  ercise  of  reasonable  care  of  drivers 
departjire  of  persons  from  the  car.  of  vehicles,  to  avoid  causing  injury 
The  plaintiff'  was  at  all  times  en-  to  persons  in  the  street,  and  his 
gaged  in  the  performance  of  his  duty  failure  to  anticipate  the  omission  of 
and  this  required  him  to  go  from  the  such  care  did  not  render  him  negli- 
forward   end  of  the  car  to  the  rear.  gent." 

He  chose  the  street  as  a  means,  look-  30.  Dugan  \.  Lyon.  41   Pa.   Super. 

ing  in  the  direction  in  which  his  car  Ct.  52. 
was  to  proceed,  as  any  person  would 
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then  suddenly,  seeing  an  automobile,  stops  and  is  run  down  and 
injured. ^^ 

Sec.  476.  Stopping  in  street. 

One  is  not  necessarily  guilty  of  contributory  negligence  because 
lie  is  standing  in  the  sti'eet  when  he  is  struck  by  a  motor  vehicle. 
When  one  is  lawfully  standing  in  the  street,,  and  no  obstacle  in- 
tervenes between  such  person  and  the  driver  of  an  approaching 
automobile,  the  duty  is  imposed  on  the  driver  to  avoid  a  collision 
and  not  run  down  the  foot  traveler .^^  A  person  has  the  right  to  use 
the  street  for  the  pilrposG  of  boarding  a  street  car  f^  and  his  con- 
duct in  standing  in  the  street  waiting  for  an  opjk)rtunity  to  board 
a  street  car  is  not  negligence  per  se.^  While  such  a  person  cannot 
be  entirely  oblivious  to  his  surroundings,  he  is  not  necessarily 
guilty  of  negligence  becaus6'  he  does  not  look  or  see  or  hear  the 
approaching  machine. ^^  Nor  is  one  negligent  in  stopping  in  the 
street  to  permit  a  street  car  to  pass,  for  the  law  does  not  require 
one  to  return  to  the  sidewalk  under  such  circumstances.^^  He 
may,  however,  be  guilty  of  nfegligfence  where  he  starts  back  to  the 
curb  and  does  not  look  for  approaching  vehicles.^'  So,  too,  a 
pedestrian  is  not  negligent  per  se  because  he  stands  in  the  road  con- 
versing with  the  driver  of  a  team,'^  or  because  he  is  standing  be- 

31.  Kauffman  v.  Nelson,  235  Pa.  36.  Melville  v.  Rollwage,  171  Ky. 
St.   174,  73  AtL  1105.  607,  188  S.  W.  638. 

32.  Kathmeyer  v.  Mehl  (N.  J.),  60  37.  Todesco  v.  Maas,  23  D.  L.  E. 
Atl.  40;  Lewis  v.  Seattle  Taxicab  Co.,  (Canada)  417,  8  A.  L.  R.  187,  7  W. 
72  Wash.  320,  130  Pac.  341;  Stephen-  W.  R.  1373. 

«on  V.  Parton,  89  Wash.  653,  155  Pac.  38.  Kathmeyer  v.  Mehl   (N.  J.),  60 

147;    Ouellette  v.   Superior   Motor  &  Atl.  40,  wherein  the  court  e^ressed 

M.  Works,  157  Wis.  531,  147  N.  W.  its  views  as  follows:     "Certainly  he 

1014.     And  see  section  439.  had     no     reason    ,to     suppose    that, 

33.  Wellintgon  v.  Reynolds,  177  merely  because  he  was  standing  in 
Ind.  549,  97  N.  E.  155.  the  roadway,  he  would  be  run  down 

34.  Ouellette  v.  Superior  Motor  &  by  the  recklessness  of  the  driver  of 
M.  Works,  157  Wis.  531,  147  N.  W.  an  automobile'.  He  was  lawfully 
1014.  there,  and  any  person  using  the  high- 

35.  Arseneau   v.   Sweet,   103   Minn. 
257,  119  N.  W.  46. 
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side  a  wagon  of  watermelons  with  the  intention  of  purchasing  one.^* 
And,  in  case  of  rain,  an  automobilist  may  stop  hia  machine  and  get 
out  to  put  up  the  top ;  and,  if  he  is  struck  by  another  machine  while 
thus  working  in  the  road,  and  it  appears  that  there  is  plenty  of 
room  for  the  latter  to  avoid  the  injury,  contributory  negligence  is 
not  to  be  charged  as  a  matter  of  law.^"  Similarly,  if  an  automo- 
bilist gets  out' of  his  machine  because  of  a  punctured  tire  or  other 
difficulty,  while  standing  in  the  road  by  the  machine,  he  is  not  re- 
quired to  anticipate  and  be  on  his'guard  to  avoid  injury  froni  an- 
other machine.^-^  When  one  standing  in  the  street  heedlessly  steps 
back  in  front  of  an  approaching  vehicle,  he  may  be  guilty  of  neg- 
ligence as  a  matter  of  law;*^  but,  when  a  collision  results  because 
both  the  pedestrian  and  the  operator  of  the  machine  changed  their 
course  in  several  different  ways  to  avoid  the  impending  collision, 
the  foot  traveler  is  not  necessarily  guilty  of  negligence.'*^  Where 
one  crossing  a  street  in  a  northwesterly  direction  toward  an  alley 
observed  an  automobile  approaching  from  the  west,  and  on  reach- 
ing the  curb  he  noticed  that  the  automobile  was  about  to  turn  into 
the  alley,  and  instead  of  continuing  his  course  in  a  northwesterly 
direction  across  the  alley  he  stepped  to  a  point  on  the  sidewalk  near 
a  fence  on  the  property  line  about  two  and  one-half  feet  east  of  the 
alley  curb,  where  he  was  struck  by  the  machine,  it  was  held  that  the 
fact  that  he  could  have  avoided  injury  by  stepping  in  another 
direction  or  by  having  continued  in  his  original  course  'did  not 
render  him  guilty  of  contributory  negligence.** 

Sec.  477.  Watching  auto  race. 

Where  a  spectator  who  was  watching  an  auto  race  on  fair  grounds 

way    was    bound    to    take   notice    of  42.  Stephenson  v.  Parton,  89  Wash, 

him,   and   to  use   care  not  to   injure  653,  155  Pac.  147. 

him,  and  the  plaintiff  had  a  right  to  43.  Hearfaell   v.   Bellows,    184   Mo. 

assume  that  this  would  he  done.''  App.  420,   171  S.  W.  7;   Coughlin  v. 

39.  Wells  V.   Shepard    (Ark.),   305  Weeks,  75  Wash.   568,  135  Pac.  649. 
S.  W.  806.  And  see  section  431. 

40.  Deitchler  v.  Ball   (Wash.),  170  44.  Kuchler    v.    Stafford,    185    IIL 
Pac.  128.  App.  199. 

41.  Humes    v.    Schaller,    39    E.    I. 
519,  99  Atl.  55. 
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was  injured  by  a  car  leaving  the  track  and  bursting  through  a 
wooden  guard  fence,  it  was  held  that  he  was  not  guilty  of  negli- 
gence in  standing  by  the  fence  surrounding  the  track,  where  that 
was  the  only  place,  other  than  the  grandstand,  from  which  the  races 
could  be  viewed.*^ 

Sec.  478.  Children  —  in  general. 

A  motorist  should  bear  in  mind  the  lack  of  judgment  of  children 
of  immature  years  and  is  bound  to  operate  his  machine  in  accord- 
ance therewith.*^  And,  on  the  question  of  their  contributory  negli- 
gence, judgmeoit  is  not  passed  on  their  conduct  with  the  same 
strictness  as  in  the  case  of  adults  in  the  streets.^''  Children  are 
■not  regarded  as  possessing  the  same  mental  capacity  to  appreciate 
the  dangers  incident  to  the  use  of  the  public  thoroughfares  as  those 
of  mature  age.  What  is  required  of  a  child  is  that  it  shall  exercise 
"the  same  degree  of  care  as  would  be  exercised  by  a  reasonably  care- 
ful child  of  the  same  age  and  intelligence.*'  The  degree  of  care 
required  is  such  as  is  commensurate  with  his  years  and  intelli- 
gence.*' This  requirement  may,  of  course,  result  in  a  finding  that 
a  child  in  the  street  was  guilty  of  contributory  negligence  which 
contributed  to  its  injiiry.®"     But  generally  the  negligence  of  the 

45.  Arnold  v.  State,  163  N.  Y.  App.  49.  Miller    v.    Flash    Chemical    t'o. 
Div.  a53,  148  N.  Y.  Suppl.  479.    '  (Mass.),  119  N.  E.  702. 

46.  Section  418.         '  50.  Illinois .—GiLTlin    v.    Clark,   172 

47.  Quinn   v.  Ross  Motor  Car  Co.,  III.  App.  239. 

157  Wis.  543,  147  N.  W.  100.  .l/owie.— Moran    v.    Smitli,    114   Me. 

48.  Schrayer    v.    Bishop    &    Lyons       55,  95  Atl.  272. 

(Conn.),    104    Atl.     349;     Routh    v.  Massachusetts. — Mills     v.     Powers, 

Weakley,  97  Kan.  74,  154  Pac.  218 ;  216  Mass.  36,  102  N.  E.  912. 

Jacobs  V.  Koehler,  S.  G.  Co.,  308  N.  New    Yorh. — Paul    v.    Clark,     161 

Y.  416,  102  N.  E.  519;   Gross  v.  Fos-  App.  Div.  456,  145  N.  Y.  Suppl.  985; 

-ter,  134  N.  Y.  App.  Div.  243,  118  N.  MariuB   v.    Motor    Delivery    Co.,    146 

Y.    Suppl.    889;    Ahonen   v.   Hryszko  App.  Div.  608,  131  N.  Y.  Suppl.  357. 

(Ore.),    175    Pae.    616:    Edelman    v.  Rhode  Tsland.^<;ur\ey  v.  Baldwin, 

Connell,   257  Pa.   317,   101  Atl.   653;  90  Atl_l. 

Quinn   v.    Ross   Motor   Car   Co.,    157  Washington. — Daugherty  vT  Metro- 

Wis.  543,  147  N.  E.  100.  politan  Motor  Car  Co.,  85  Wash.  105, 

147  Pac.    655. 
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child  is  a  question  for  the  jui-y.^^  Thus,  whether  a  child  six  years 
old  playing  in  the  street  is  guilty  of  contributory  negligence  pre- 
sents a  question  within  the  province  of  the  jury.^^  And,  it  has  been 
held  that  whether  contributory  negligence  can  be  attributed  to  a 
child  eleven  years  old,  is  a  jury  question.^ 

Sec.  479.  Children  —  application  of  rules. 

A  child  thirteen  years  of  age  who  runs  across  a  public  street 
without  looking  for  any  vehicle  which  might  be  coming  has  been 
held  to  be  guilty  of  contributory  n^ligenee  precluding  recovery 
for  injuries  received  by  being  run  down  by  an  automobile,^  as 
has  also  a  child  of  eleven  who  while  playing  in  the  street  suddenly 
turned  and  darted  in  front  of  an  automcbile.^^  So,  too,  where  a 
child  nine  years  old  was  playing  in  the  street  and  having  a  good 
view  in  both  directions  started  across  the  street  passing  from  be- 
hind a  wagon  in  the  path  of  an  automobile,  it  was  held  that  he  was 
negligent.^  And  where  a  child  eight  years  of  age  left  a  place  of 
safety  and  started  to  run  across  the  street  in  front  of  an  approach- 
ing automobile,  which  struck  him,  it  was  held  that  he  was  guilty 

51.  Alabama. — Reaves  v.  Maybank,  Vermont. — Dervin   v.    Frenier,    100 

193  Ala.  614.  69  So.  137.  Atl.   760. 

Connecticut. — ^Lynch  v.  Shearer,  83  Washington. — ^Bruner  v.  Little,   97 

Conn.  73,  75  Atl.  88.  Wash.  319,  166  Pac.  1166. 

Kansas.^-'Ronth     v'.     Weakley,     97  52.  Meserve  v.  Libby,  115  Me.  382, 

Kan.  74,  154  Pac.  218.  98  Atl.  754;  Thies  v.  Thomas,  77  N. 

Kentucky. —  Akers     v.     Fulkerson,  Y.  Suppl.  276.   See  also  Uarger  v.  Big- 

153  Ky.   338,   154  S.  W.   1101.  rell,  188  Mich.  366,  154  N.  W.  107. 

Massachusetts.  —  Kasmusaen         v.  53.  Rule  v.  Claar  Transfer  &  Stor- 

Whipple,    311    Mass.    546,    98    N.    E.  age  Co.   (Neb.),  165  N.  w.  883. 

593;  Patrick  v.  Deziel.  323  Mass.  505,  54.  Zoltovskt  v.   Gzella,   159  Mich. 

112  N.  E.  223.  620,  124  N,  w.  527,  36  L.  R.  A,.    (N. 

New    York.— Qtoss    v.    Foster,    134  S.)   435. 

TST.  Y.  App.  Div.  243,  118  N.  Y.  Suppl.  55.  Hargrave  v.  Hart.  9  Dom.  I^w 

889;    Bohringer  v.   Campbell,   154  N.  Rep.   (Canada)  521. 

Y.  App.  Div.   879,   137  N.  Y.   Suppl.  56.  Levpsqup  v,  Dumont   (Me.).  99 

241.  Atl.   719. 
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of  contributory  negligence  precluding  a  recovery.^'  Similarly, 
where  a  child,  four  years  of  age,  accompanied  by  bis  sister  ran 
from  her  into  the  street  where  he  was  struck  by  an  automobile,  the 
driver  was  held  not  to  be  negligent,  it  appearing  that  he  made  every 
effort  to  stop  the  car  when  he  saw  the  act  of  the  child.^  Likewise, 
where  a  boy  nearly  twelve  years  old  sitting  on  the  tail  board  of  a 
moving  wagon  facing  the  rear  turns  around  and,  facing  the  driver 
alighted  from  the  wagon  and  proceeded  to  cross  the  street  in  a 
diagonal  direction  forward  toward  his  left,  when  he  was  struck  by 
an  automobile  approaching  from  the  rear,  it  was  held  that  he  was 
not  in  the  exercise  of  due  care.^'  In  another  case,  where  there  was 
a  large  crowd  gathered  around  a  patrol  wagon  in  a  street  and  a  boy 
hastening  to  the  scene  was  struck  as  he  had  stepped  about  three  or 
four  feet  from  the  curb  by  an  automobile  going  in  the  same  direc- 
tion but  on  the  wrong  side  of  the  street,  the  court  declared  that  had 
the  defendant  been  duly  observant  he  would  have  noticed  that  the 
course  of  the  boy  was  convergent  with  his  own ;  that  there  was  no 
question  of  contributory  negligence,  and  that  even  if  there  was 
contributory  negligence  the  defendant  would  be  responsible  under 
the  last  clear  chance  doctrine,  for  had  he  beeii  looking,  as  he  was 
legally  bound  to  be  doing,  he  would  have  seen  the  boy  and  seen  that 
he  was  unaware  of  the  danger  into  which  he  was  going.^" 

Where  it  appeared  from  the  evidence  that  the  automobile  was 
on  the  proper  side  of  the  street,  in  the  middle  of  the  block,  proceed- 
ing at  a  moderate  rate ;  that  the  boy  must  have  seen  it  if  he  had 
looked;  that  the  roadway  was  clear  in  iront  of  it;  that  the  'boy, 
interested  in  eatchihg  the  ball,  suddenly  ran  from  the  sidewalk  on 
the  south  side  of  the  street,  where  he  was  in  a  place  of  safety,  im- 
mediately in  front  of  the  machine  at  a  distance  variously  stated 
from  four  to  twelve  feet ;  that  the  automobile  was  stopped  so  that 
its  wheels  skidded  and  only  proceeded  five  feet  beyond  the  body  of 

57.  Moran    v.    Smith,   114   Me.    55,  59.  Mills  v.  Powers,  316  Mass.  36, 

95  Ail.  372.  103  N.  E.  912. 

68.  Paul  V.  Clark,  161  N.  Y.  App.  60.  Burvant  v.  Wolfe,  126  La.  787, 

Div.  456,  145  N.  Y.  Suppl.  9S5.  53  So.  1035,  29  L.  E.  A.   (N,  S.)   677. 
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the  boy,  the  court  declared  that  it  was  unable  to  find  any  negligence 
on  the  part  of  the  defendant,  but  did  find  contributory  negligence 
on  the  part  of  the  deceased.^.^ 

If  an  automobile  comes  upon  a  boy  in  such  a  way  as  to  produce 
terror,  and  his  fear  causes  an  error  of  judgment  by  which  he  runs 
in  front  of  ihe  automobile,  he  is  not  guUty  of  contributory  negli- 
gence.*^ In  an  action  for  the  death  of  a  boy  run  over  by  a  motor 
car,  the  fact  that  the  accident  did  not  happen  at  a  street  crossing, 
but  at  a  point  between  blocks,  may  be  considered  by  the  jury  on 
the  issue  of  negligence."^  As  hearing  upon  the  question  of  the 
negligence  of  the  driver  of  an  automobile  evidence  is  also  properly 
admissible  that  there  were  a  number  of  children  in  the  street  and 
that  the  machine  approached  them  at  a  "  very  fast  "  rate.** 

Where  the  pla^intiff's  evidence  tended  to  show  that  lii-s  intestate, 
a  boy  eleven  years  old,  started  to  run  across  the  street,  without 
looking  in  either  direction ;  that  he  was  struck  and  fatally  injured 
by  an  automobile,  running  at  an  excessive  speed,  on  the  wrong  side 
of  the  road,  and  that  no  signal  had  been  sounded  since  it  passed  a 
point  four  hundred  feet  a^Vay,  it  was  held  that  the  jury  were  en- 
titled to  determine  whether  the  boy  exercised  such  care  as  could 
be  i;easonably  expected  of  one  of  his  age,  jndgiiient  and  experience.*^ 
But  it  has  been  held  improper  to  instruct  the  jury,  in  an  action 
for  an  injury  to  a  boy  seven  years  of  age,  that  it  is  a  question  for 
them  to  settle  "  whether  or  not,  having  seen  the  boy  as  they  say 
they  did  seventy-five  feet  away,  it  was  not  their  duty  to  decrease 
the  speed  of  the  machine  so  as  to  have  it  under  such  reasonable 
control  as  would  enable  them  to  stop,  if  necessary,  in  order  not  to 
run  agaiast  the  boy,  even  if  the  boy  was  acting  in  the  most  care- 
less way  possible  and  running-  in  front  of  the  machine.*"    As  to  this 

61.  Jordan  v.  American  Sight-See^  64.  Cedar  Creek  Store  Co.  v.  Stead- 
ing Coach  Co.,  1S9  N.  Y.  App.  Div.       ham,  187  Ala.  622,  65  So.  984, 

313,  113  N.  Y.  Suppl.  786.  65.  Lynch  v.  Shearer,  83  Conn.  73, 

62.  Thies    v.    Thomas,    77    N.    Y.       75  Atl.  88. 

Suppl.  276.  66.  Verdon  v.  Crescent  Automobile 

'63.  Thies    v.    Thomas,    77    N.     Y.       Co.,  80  N.  J.  L.  199,  76  Atl.  346. 
Suppl.   276. 
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charge  it  was  said :  "  This  instruction  eliminated  all  question  of 
contributory  negligence  on  the  part  of  the  plaintiff,  and  in  effect 
charged  the  jury  that  the  machine  must  be  under  such  control  that 
the  defendant  could  immediately  stop  it  if  the  plaintiff,  by  the 
most  careless  act  possible,  heedlessly  came  in  contact  with  the  ma- 
chine. Under  the  charge,  if  the  driver  saw  the  boy  standing 
motionless  in  the  road,  and  not  within  the  line  of  the  course  he  was 
following  looking  direcliy  at  him  as  he  approached,  he  would  be 
liable  for  the  injuries  caused  by  striking  plaintiff,  even  if  he  sud- 
denly and  in  the  most  careless  manner  ran  in  front  of  the  machine 
as  it  came  near  him.  The  instruction  amounted  to  a  direction  of 
a  verdict  for  the  plaintiff,  because  the  evidence  was  conclusive  that 
the  defendant  did  not  have  such  control  of  the  machine  as  to  stop 
it  and  prev&nt  a  collision,  if  the  boy  was  acting  in  the  most  care- 
less manner  possible."  *'' 

Sec.  480.  Children  —  children  non  sui  juris. 

Children  of  very  tender  years,  such  as  in  law  are  considered 
non  sui  juris,  are  not  chargeable  with  contributory  negligence  f  ron). 
their  own  conduct  f^  but  in  their  cases,  the  negligence  of  parents  or 
of  those  having  guardianship  is  imputed  to  them.*^  But  the  mere 
fact  that  a  six  year  old  child  was  playing  in  the  street  is  not  per  se 
negligence  on  the  part  of  its^parents,  but  a  question  for  the  jury 
is  presented.™    ISTor  are  the  parents  of  a  school  child  guilty  of  any 

67.  Per  Bergen,  J.  sui  juris  is  clear,  but  that  an  infant 

68.  Hood  &  Wheeler  Furniture  Co.  wherever  he  becomes  sui  juris  is  re- 
V.  Koyal  (Ala.  App.),  76  So.  965:  quired  to  exercise  the  same  degree  of 
J.  F.  Darmondy  Co.  v.  Regd  (Ind.),  caution  as  an  adult  is  not  the  law 
111  N.  E.  317;  Jacobs  v.  Koehler  S.  of  this  State,  .  .  We  think  the 
O.  Co.,  208  N.  Y.  416,  102  N.  E.  519 ;  rules  governing  the  contributory  neg- 
Ahonen  v.  Hryszko  (Oreg.),  175  Pac.  ligence  of  infants  are  very  well  set- 
616.  tied  by  the   decisions  of   this   court, 

69.  Miller  v.  Flash  Chemical  Co.  though  these  rules  do  not  obtain  in 
(Mass.),  119  N.  B.  702.  many  other  jurisdictions.     An  infant 

70.  Thies  v.  Thomas,  77  N.  Y.  may  be  of  such  tender  years  as  to  be 
Suppl.  S76.     "  That  the  deceased  was  incapable  of  personal  negligence.     At 
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negiigence  in.  permitting  it  to  go  to  school  unattended.'^  Negli- 
gence may,  however,  be  charged  against  a  parent  permitting  a 
child  of  tender  years  to  cross  a  street  unaccompanied.'^  But,  it 
is  not  necessarily  contributory  negligence  on  the  part  of  parents 
of  a  child  over  eight  years  old  who  permit  it  to  cross  a  street  un- 
attended.'* The  question  of  negligence  in  such  cases  necessarily 
depends  upon  the  amount  of  traffic,  the  obstructions  to  the  view, 
and  other  surrounding  circumstances,  as  well  as  the  age  and  in- 
telligence of  the  child.'* 

Sec.  481.  Persons  under  disability. 

The  fact  that  a  pedestrian  is  under  some  disability  is  considered 
on  the  question  whether  he  has  acted  with  the  degree  of  care  re- 
quired by  the  law.  A  blind  person  is  entitled  to  use  the  streets 
and  is- not  guilty  of  negligence  in  so  doing,  the  law  requiring  him^ 
however,  to  use  ordinary  care  under  the  circumstances.'^  And  a 
similar  situation  exists  in  the  case  of  a  person  who  is  deaf.'°  Like- 
wise a  beggar  on  his  crutches  has  the  right  to  use  the  streets,  being 
required  to  exercise  reasonable  care  under  the  circumstances  for 
his  safety."  So  the  fact  that  a  pedestrian  was  intoxicated  at  the 
time  of  the  injury  may  be  considered  as  bearing  both  upon  the 

such  age  the  infant  is  termed  non  sui  sarily  negligent  for  the  parents  of  a 

juris,  but  if  not  responsible  for   its  child  to  permit  it  to  cross  a  street  on 

own  negligence,  the  negligence  of  its  an  errand,  where  the  locality  was  one 

parents  or  guardians  in  suffering  it  in  which   there  was  little  traffic   ex- 

to   incur  danger  may  be  imputed  to  cept    by    pedestrians,    and    the    child 

it.     This  is  what  is  called  the  doc-,  was  accustomed  to  cross  the  street  on 

trine  of  imputed  negligence."    Jacobs  its  way  to  school.     Yeager  v.  Gately 

V.  Koehler  S.  G.  Co.,  208  N.  Y.  416,  &  Fitzgerald,  Inc.    (Pa.),  106  Pa.  76. 
102  N.  E.  519.  75.  McLaughlin      v.      Griffin,      155 

71.  Tripp  V.  Taft.  219  Mass.  81,  Iowa,  302,  135  N.  W.  1107.  See 
106  N.  E.  578.  also  Hefferon  v.  Reeves   (Minn.).  167 

72.  Kuehne  v.  Brown,   257  Pa.   37,  N.  W.  423. 

101  Atl.  77.     Compare  Miller  v.  Flash  76.  Furtado  v.  Bird,  26  Colo.  App, 

Chemical  Co.   (Mass.),  119  N.  E.  702.  153,  146  Pac.  58. 

73.  Bruner  v.  Little,  97  Wasli,  319,  77.  Millsaps  v.  Brogdon,  97  Ark. 
166   Pac.   1166.  4r>9,   134  S.  W.  632. 

74.  Six  years  old. — It  is  not  neces- 


608  The   Law  of   Automobiles. 

.question  of  whether  he  was  exercising  the  required  care  at  that 
time  and  upon  the  degree  of  care  exercised  by  the  driver  of  the 
automobile.''' 

Sec.  482.  Workmen  in  street  —  in  general. 

Laborers  whose  employment  requires  that  they  work  in  the 
streets  are  not  considered  in  the  same  light  as  pedestrians.™  The 
latter  are  not  continuously  in  the  street  and  their  attention  is  de- 
voted to  the  safe  passage  along  the  highway,  while  the  attention 
of  street  laborers  must  be,  to  a  considerable  extent,  at  least,  de- 
voted to  their  tasks.  There  can  he  no  duty  imposed  on  a  workman 
to  be  constantly  on  the  lookout  for  motor  vehicles;*"  on  th©  con- 
toary  it  is  the  duty  of  drivers  of  vducles  to  observe  the  street 
laborers  and  to  avoid  contact  with  them.*^  It  is  not  negiigenoe.  as 
a  matter  of  law  for  a  workman  to  keep  his  eyes  on  his  work-  and  to 
fail  to  look  and  listen  for  approaching  vehicles,  if  he  remains  in 
one  spot.'^  And  a  laborer  may  properly  assume  that  the  automo- 
bilist  will  not  be  guilty  of  negligence  in  running  him  down  with- 
out warning.*^  Thus,  where  a  street  laborer  is  struck  by  a  ma- 
chine, he  cannot  generally  b©  found  guilty,  of  contributory  negli- 
gence as  a  matter  of  law,  but  at  least  a  question  for  4he  jury  is 
presented.'*  The  rule  as  to  the  reciprocal  rights  and  duties  of  per- 
sons driving  vehicles  and  of  laborers  on  the  highway  has  been 
stated  as  follows :    "  Persons  riding  or  driving  are  bound  to  exer- 

78.  GriflFen  v.  Wood  (Conn.),  105  83.  Nehring  v.  Charles  M.  Monroe 
Atl.  354;  Brown  v.  City  of  Wilming-  Stationery  Co.  (Mo.  App.),  191  S. 
ton,  4  Boyee   (Del.)   492,  90  Atl.  44;       W.  1054. 

Herzig  V.  Sandberg  (Mont.),  172  Pac.  84.  King  v.-Grien,  7  Cal.  App.  473, 

132.  94  Pac.  777;   Nehring  v.  Charles  M. 

79.  Ceeola  v.  44  Cigar  Co.,  253  Pa.  Monroe  Stationery  Co.  (Mo.  App.), 
St.  623,  98  Atl.  775.  191  S.  W.  1054;   Cecola  v.  44  Cigar 

80.  Burger  v.  Taxicab  Motor  Co.,  Co.,  253  Pa.  St.  623,  98  Atl.  775; 
66  Wash.  676,  120  Pac.  519.  Burger    v.    Taxicab    Motor    Go.,    66 

81.  Section   423.  Wash.   676,   120  Pac.   519;   MorriaOn 

82.  Nehring  v.  Charles  M.  Monroe  v.  Conley  Taxicab  Co.,  94  Wash;  436, 
Stationery  Co.  (Mo.  App.),  191  S.  162  Pac.  365.  See  also  Sapfer  v. 
W.  1054.  Baker    (N.  J.),  104  Atl.  26. 
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cise  reasonable  care  to  see  and  avoid  injuring  persons  who  are  at 
■work  in  the  streets,  as  well  as  pedestrians.  And  the  laborer  is  not 
bound  to  neglect  his  occupation,  in  order  to  avoid  injury  from  the 
want  of  ordinary  care  on  the  part  of  drivers  of  vehicles.  But  he 
«annot  recover  if  actually  guilty  of  contributory  negligence."  ^ 
And  one  working  on  the  floor  of  a  way  in  a  railroad  station  stands 
in  practically  the  same  legal  situation  as  one  working  on  a  public 
iiighway.'" 

Sec.  483.  Workmen  in  street  —  violation  of  law  by  work- 
man. 

The  fact  that  the  plaintiff  in  an  action  for  negligence  has  him- 
self violated  the  law,  is  held  to  be  immaterial  and  irrelevant,  un- 
less a  causal  connection  is  shown  between  his  illegal  act  or  omis- 
sion and  the  subsequent  injury  for  which  he  seeks  to  recover.  So, 
where  the  plaintiff's  intestate  was  run  over  and  killed  by  an  auto- 
mobile while  siiperintending'  the  renewal  of  a  telephone  under- 
ground service  wire  at  a  manhole  in  a  city  street  and  an  ordinance 
of  the  city  required  the  use  of  a  lighted  red  lantern  at  the  excava- 
tion, but  none  was  in  fact  used,  it  was  decided  that  the  violation 
of  the  ordinance  would  not  defeat  the  action  unless  such  violation 
contributed  to  cause  the  injury  and  that  it  was  for  the  jury  to  de- 
termine, under  proper  instructions,  whether  the  absence  of  the  lan- 
tern contributed  to  the  accident  or  not,  and  also  whether  the  de- 
cedent, in  remaining  at  the  manhole,  after  he  saw  the  approaching 
automobile,  acted  as  a  reasonably  prudent  person  would  have  acted 
■under  similar  circumstances.^'' 

Sec.  484.  Workmen  in  street  —  traffic  officer. 

A  traffic  officer  in  the  performance  of  his  duties  is,  the  same  as 
other  persons  in  the  highways,  bpund  to  exercise  reasonable  care 

85.  Burger   v.  Taxieab  Motor   Co.,      181  S.  W.  1161. 

66  Wash.  676,  120  Pac.  519.  87.  Case   v.    Clark,    83    Conn.    183, 

86.  Papic   V.    Freund    (Mo.   App.),       76  Atl.   526. 
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for  his  safety.^^  But  he  is  not  required  to  use  the  same  degree  of 
diligeaice  as  is  required  of  an  ordinary  pedestrian  passing  al6ng 
or  across  the  street. ^^  He  is  required  to  exercise  only  the  degree 
of  caution  that  might  be  expected  of  an  officer  engaged  in  such 
duties.^"  Hence,  as  a  general  proposition,  his  negligence  presents 
a  question  for  the  jury ;  and,  if  they  acquit  him  of  neglect  of  care, 
the  court  will  not  interfere.'^  While  walking  or  standing  near  the 
center  of  the  highway,  he  is  entitled  to  assume  that,  owing  to  his 
presence,  vehicles  will  obey  the  law  of  the  road  and  keep  to  the 
right.^^  And  he  may  assume  that  the  automobilist  will  not  wrong- 
fully cut  the  corner,  and  he  is  not  required  as  a  matter  of  law  to' 
be  on  the  lookout  to  avoid  the  consequences  of  such  cOnduct.^^ 

Sec.  485.  Last  chance  doctrine. 

Under  the  "  last  clear  chance  "  doctrine,  a  person  who  has  been 
guilty  of  negligence  is  sometimes  permitted  to  recover  for  his  in- 
juries, where,  after  the  discovery  of  such  negligence,  the  other 


88.  Fltzsimons  v.  Ismail,  166  N.  Y. 
App.  Div.  262,  151  N.  Y.  Suppl.  552; 
White  V.  East  Side  Mill  &  Lumber 
Co.,  84  Oreg.  234,  161  Pac.  969,  164 
Pac.   736. 

89.  Xenodochius  v.  Fifth  Ave. 
Coach  Co.,  129  App.  Div.  26,  113  N. 
Y.  Suppl.  135 ;  Fitzsimoiis  v.  Isman, 
166  N.  Y.  App.  Div.  262,  151  N.  Y. 
Suppl.  552.  See  also  Heath  v.  Se- 
attle Taxicab  Co.,  73  Wash.  177,  131 
Pac.  843.  "  The  intestate,  as  said, 
was  a  police  officer  and  at  the  time 
was  performing  hia  duty  as  such. 
He  was,  undoubtedly,  required,  in 
view  of  the  performance  of  the  work 
asigned  to  him,  to  use  reasonable 
care  to  prevent  being  run  over.  He 
was  not,  however,  obliged  to  use  the 
same  degree  of  care  that  would  be 
required  of  an  ordinary  pedestrian." 
Fitzsimons  v.  Isman,  166  N.  Y.  App. 
Div.  262,  151  N.  Y.  Suppl.  552. 


Police  pension. — The  fact  that  a 
policeman  injured  by  a  taxicab  was 
partially  reimbursed  for  his  injuries 
from  a  pension  fund,  in  part  kept  up 
by  dues  received  from  him,  does  not 
inure  to  the  defendant's  benefit  so  as 
to  lessen  the  amount  of  liability. 
Heath  v.  Seattle  Taxicab  Co.,  73 
'Wash.  177,  131  Pac.  843. 

90.  Xenodochius  v.  Fiftli  Ave. 
Coach  Co.,  129  N.  Y.  App.  Div.  26-, 
113  N.  Y.  Suppl.  135. 

91.  Xenodochius  v.  Fifth  Ave. 
Coach  Co.,  129  N.  Y.  App.  Div.  26,. 
113  N.  Y.  Suppl.  135. 

92.  Xenodochius  v.  Fifth  Ave. 
Coach  Co.,  129  N.  Y.  App.  Div.  23, 
113  N.  Y.  Suppl.  135. 

93.  White  v.  East  Side  Mill  & 
Lumber  Co.,  84. Oreg.  324,,  161  Eao. 
969,  164  Pac.  736. 
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party  could  nevertheless  by  the  exercise  of  reasonable  care  have 
avoided  the  accidemt.  There  is  no  room  for  the  doctrine  in  a  case 
where  both  parties  are  equally  guilty  of  concurring  acts  of  negli- 
gence, and  the  negligence  of  both  contributed  to  the  accident  at 
the  time  of  its  occurrence.^*  The  doctrine  is  applied  only  in  cases 
where  antecedent  negligence  on  the  part  of  the  pedestrian  is 
shown.^^  The  general  rule,  and  a  somewhat  similar  doctrine  pre- 
vailing in  a  few  States  ,and  known  as  the  "  humanitarian  "  rule, 
is  frequently  invoke'd  in  cases  of  collisions  between  street  cars  and 
automobiles.^"  As  between  pedestrians  and  the  drivers  of  motor 
vehicles,  a  pedestrian  who  has  been  guilty  of  negligence  in  getting 
into  a  dangeiTOUs  situation,  in  some  jurisdictions,  may  be  permitted 


94.  Mayer  v.  Anderson  (Cal.  App.), 
173  Pac.  174;  Stephenson  v.  Parton, 
89  Wash.  653,  155  Pac.  147.  "  There 
is  more  or  less  confusion,  if  not  con- 
flict, in  the  treatment  of  this  subject 
by  the  courts  in  difl'erent  jurisdic- 
tions; but  this  court  is  committed  to 
tlie  doctrine  tliat  the  last  clear  chance 
rule  cannot  be  invoked  where  the  neg- 
ligence of  the  plaintiff  is  concurrent 
with  that  of  the  defendant.  The  law 
on  that  subject,  as  recognized  in  this 
State,  is  well  stated  in  French  v. 
Grand  Trunk  Ry.  Co.,  76  Vt.  441,  58 
Atl.  732,  that  when  a  traveler  has 
reached  a  point  where  he  cannot  ex- 
tricate himself  and  vigilance  on  his 
part  will  not  avert  the  injury,  his 
negligence  in  reaching  that  position 
becomes  the  condition  and  not  the 
proximate  cause  of  the  injury  and 
will  not  preclude  a  recovery,  but  that 
it  is  equally  true  that  if  a,  traveler, 
when  he  reaches  the  point  of  colli- 
sion, is  in  a  situatio;i  to  extricate 
himself  and  avoid  injury,  his  negli- 
gence at  that  point  will  prevent  a 
recovery,  notwithstanding  the  fact 
that  the  trainmen  could  have  stopped 


the  train  in  season  to  have  avoided 
injuring  him.  The  rule  that,  if  the 
plaintiff's  negligence  proximately  con- 
tributes to  his  own  injury,  he  cannot 
recover  is  so  well  settled  in  this  State 
that  it  needs  no  citation  of  authori- 
ties upon  that  point,  and  therefore 
the  last  clear  cha,nce  rule  can  never 
apply  where  the  plaintiff's  negligence 
is  concurrent  with  and  of  the  same 
degree  as  that  of  the  defendant.  A 
charge  as  requested  by  the  plaintiff 
would  justify  the  jury  in  finding  for 
him,  though  his  negligence  may  have 
proximately  contributed  to  his  own 
injury.  That  the  plaintiff  cannot  re- 
cover when  his  negligence  is  concur- 
rent with  and  of  the  same  degree  as 
that  of  the  defendant  is  also  shown 
in  Trow  v.  Vt.  Central  E.  R.  Co.,  24 
Vt.  487,  58  Am.  Dec.  191,  in  which 
the  authorities  upon  that  subject  are 
collected  and  commented  upon." 
Aiken  v.  Metcalf  (Vt.),  102  Atl.  330. 

95.  Keiper  v.  Pacific  Gas  &  Elec. 
Co.  (Cal.  App.),  172  Pac.  180;  In- 
dianapolis Tr.  &  Terminal  Co.  v.  Lie 
(Ind.  App.),  118  N.  E.  959. 

96.  Section  613. 
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to  recover  for  his  injuries  where  the  driver,  after  he  discovered  or 
should  have  discovered  the  situation,  could  in  the  exercise  of  rea- 
sonable care,  have  avoided  the  collision. '^  That  is  to  saj,  if  a  per- 
son injured  in  crossing  a  street  failed  to  exercise  ordinary  care 
and  prudence  for  his  own  safety,  it  is  neveirtheless  proper  to  leave  to 
the  jury  the  question  whether,  if  the  driver  of  the  vehicle  by 
which  he  was  injured  had  been  watchful,  he  could  have  discovered 
the  peril  to  which  the  plaintiff  was  exposed  in  time  to  have  avoided 
the  injury.'*  Thus,  it  was  said  in  one  case,''  "  I  think  it  is  the 
law  that  a  pedestrian  crossing,  not  at  a  crossing  and  not  looking 
and  therefore  being  very  careless,  would  be  entitled  to  damages 
from  an  automobile  driver  who  with  no  obstructed  view  could  have 
seen  the  pedestrian  at  a  suf&cient  distance  to  avoid  him,  but  who 
for  instance  for  no  justifiable  purpose  kept  his  eyes  either  on  his 
feet  in  the  car  or  on  a  window  at  the  side  of  the  street  and  so  did 
not  see  the  pedestrian  and  ran  over  him — who,  in  other,  words, 
did  not  keep  a  lookout  to  see  that  he  did  not  run  into  anyone. 
Also  an  automobile  driver  who '  does  not  keep  a  good  lookout  and , 
does  not  see  a  pedestrian  apparently  going  to  cross  his  path  without 
looking,  is  not  entitled  to  go  on  and  leave  the  responsibility  upon 

97.  Duter  v.  Sharen,  81  Mo.  App.  much  right  on  the  highway  aa  the 
612;  School  v.  Grayson,  147  Mo.  App.  automobile,  and  the  driver  of  the  au- 
653,  137  S.  W.  415;  Wynne  v.  Wag-  tomobile  must  pay  attention  to  pe- 
oner  Undertaking  Co.  (Mo.),  204  S.  destrians  who  are  oii  the  highway, 
W.  15;  Clark  v.  Jones  (Oreg. ),  179  and  if  it  assumes  to  take  the  risks 
Pac.  272;  White  v.  Hegler,  29  D.  L.  of  a  pedestrian,  wlio  is  crossing  the. 
R.  (Canad.a)  480,  34  W.  L.  R.  1061.  liighway,  getting  out  of  its  course. 
See  also  Ginter  v.  O'Donoghue  (Mo.  aiid  tlie  pedestrian  does  not  increase 
App.),  179  S.  W.  732;  Castle  v.  Wil-  his  speed  after  tlie  blowing  of  the 
son  (Mo.  App.),  183  S.  W.  1106;  horn  or  any  other  signal,  but  keeps 
Ottoby  V.  Mississippi  Valley  Trust  on  his  speed,  it  is  the  duty  of  the 
Co.,  197  Mo.  App.  473,  196  S.  W.  428.  automobile  to  slacken  its  speed  and 

98.  Duter  v.  Sharen,  81  Mo.  App.  to  take  no  risks  as  to  the  pedestrian 
613.  See  also  Gordon  v.  Stadelman,  increasing  his  speed."  Diamond  v. 
202  111.  App.  255.  Cowjes,    174    Fed.    571,    98   C.   C.    A. 

Instructions.— It     has     been     lield      417. 
proper   to   instruct   the    jury   as   fol-  99.  White   v.   Hegler,   29   D..  L.   K. 

lows:      "The   defendant   has   just   as        (Canada)    480,   34  W.  h.  R.  1061. 


Cojstbibutoey   Xegligence   of   Pedestrian.  613 

the  pedestrian.  He  must  use  reasonable  care,  when  he  sees  the 
danger,  to  avoid  him."  But  there  is  lio  opportunity  for  the  ap- 
plication of  the  last  clear  chance  rule  in  a  case  where  the  person 
injured  passed  in  front  of  the  machine  so  suddenly  that  the  colli- 
sion could  not  he  avoided.^  Where  a  defendant  has  charged  con- 
tributory negligence  on  the  part  of  the  deceased,  alleging  that  he 
passed  hurriedly  from  the  sidewalk  into  the  street  near  the  auto- 
mobile, and  so  near  that  it  was  impossible  to  stop  in  time  to  avoid 
injury  to  him,  and  has  introduced  evidence  to  prove  these  allega- 
tions, it  is  held  proper  to  permit  the  plaintiff  to  proye  the  possi- 
bility of  stopping  the  machine  after  the  dangerous  position  of,  de- 
ceased should  have  been  seen,  not  as  a  basis  of  recovery,  but  to 
overcome  the  defense.^  In,  many  jurisdictions,  however,  the  last 
clear  chance  doctrine  is  applicable,  if  at  all,  only  when'  the  de- 
fendant had  actual  knowledge  of  the  dangerous  situation  of  the 
plaintiff,  and  is  not  applicable  wlien  such  situation  is  unknown, 
though  it  might  have  been  discovered  had  the  defendant  kept  a 
reasonably  careful  outlook.^  In  such  jurisdictions  where  a  more 
limited  view  is  taken  of  the  doctrine,  the  rulejnay  be  stated  that 
the  plaintiff  may  recover  for  an  injury  caused  by  the  defendant's 
negligence^  notwithstanding  the  plaintiff's  own  negligence  expos- 
ing him  to  the  risk  of  injury,  if  such  injury  was  more  immediately 

1.  Blshard  v.  Englebeck  (Iowa),  seen  and  appreciated  the, respondent's 
164  N.  W.  203;  Wynne  v.  Wagoner  danger  in  time  to  avoid  the  injury. 
Undertaking  Co.  (Mo.),  204  S.  W.  Tn  the  first  situation,  the  respond- 
15;  Goldman  v.  Lanigan  Bros.  Co.,  ent's  negligence,  continuing  to  the 
185  App.  piv.  742,  173  N.  Y.  Suppl.  time  of  the  injury,  would  be  inima- 
777.  terial.    In  the  second,  the  rule  of  last 

2.  SchoU  V.  Grayson,  147  Mo.  App.  clear  chance  would  not  apply,  unless 
652,  127  S.  W.  415.  the  respondent's  negligence  had  spent 

3.  "  It  is  true  that  the  instructions  itself  or  culminated  in  a  situation 
are  faulty;  in  that  they  fail  to  mark  from  which  the  exercise  of  reasonable 
the  distinction  between  the  applica-  care  on  his  own  part  thereafter  would 
tion  of  that  rule  where  the  driver  not  extricate  him.  The  appellant, 
of  the  automobile  actually  saw  tlie  however,  is  in  no  position  to  corn- 
respondent  in  time  to  avoid  the  in-  plain  of  this  defect."  Moy  Quon  v. 
jury  and  where  the  driver,  by  the  ex-  M.  Funiya  Co.,  81  Wash.  526.  143 
ercise  of  reasonable  care,  might  have  Pac.  99. 
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caused  by  the  defendant's  omission,  after  becoming  aware  of  the 
plaintiff's  danger,  to  use  ordinary  care  for  the  purpose  of  avoiding 
injury  to  him.  Thus,  where  the  driver  of  an  automobile  sees  a 
person  standing  in  the  highway  and  blows  the  horn  at  a  distance 
of  two  or  three  hundred  yards,  but  makes  no  further  effort  to 
avoid  him,  a  recovery  may  be  had.^  If  a  plaintiff  relies  upon  the 
fact  that  he  was  not  guilty  of  contributory  negligence,  but  that 
the  injury  was  caused  by  the  negligence  of  the  defendant,  it  is 
held  that  he  is  not  entitled  to  an  instruction  on  the  last  chance  or 
humanitarian  doctrine.  By  invoking  such  doctrine,  plaintiff  con- 
fesses that  he  was  guilty  of  negligence  and  therefore  is  not  entitled 
to  instructions  authorizing  a  verdict  in  his  favor  on  the  finding 
by  the  jury,  that  he  was  not  chargeable  with  his  contributory  negli- 
gence, provided  the  defendant  could  have  prevented  the  accident.^ 

Sec.  486.  Acts  in  emergencies. 

Where,  by  reason  of  the  negligence  of  the  operator  of  a  motor 
vehicle,  a  pedestrian  is -suddenly  placed  in  a  position  of  peril,  he 
is  not  expected  to  act  with  coolness  and  judgment,  and  his  conduct 
is  not  scrutinized  with  the  strictness  which  might  prevail  under 
other  circumstances.''    The  fact  that  he  might  easily  have  avoided 

4.  Hess  V.  Kemmerer,  65  Pa.  Super.  App.  131,  131  Pac.  94;  Kessler  v. 
Ct.  247 ;  Underhill  v.  Stevenson  Washburn,  157  111.  App.  532.  "  It  is 
(Wash.),  170  Pac.  354.  See  also  too  well  settled  to  be  argued  that 
Williams  v.  Lombard  (Oreg. ),  170  when  a  person  is  confronted  with  sud- 
Pac.  316;  Locke  v.  Greene  (Wash.),  den  peril,  occasioned  by  the  negli- 
171  Pac.  245.  gence  of  another,  he  is  not  required 

5.  Stephenson  v.  Parton,  89  Wasli.  to  exercise  tliat  degree  of  care  which 
653,  155  Pac.  147.  a  person  is  obliged  to  exercise  under 

6.  Hough  V.  Kobusch  "Automobile  other  circumstances,  but  is  only  re- 
Co.,  146  Mo.  App.  58,  123  S.  W.  83.  quired  to  act  with  that  degree  of  care 
See  also  Moran  v.  Smith,  114  Me.  55,  which  an  ordinarily  prudent  person 
95  Atl.  272 ;  Laughlin  v.  Seattle  Taxi-  would  have  exercised  under  like  con- 
cab  &  Tr.  Co.  (Wash.),  146  Pac.  847;  ditions."  But  as  to  whether  appellee 
Mosso  v.  Stanton  Co.,  75  Wash.  220,  in  this  case  acted  with  such  care  was 
134  Pac.  941.  a   question   which    should   have   been 

7.  Blackwell    v.    Eenwick,    21    Cal.  submitted  to  tlie  jury  under  proper 
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■a  collision  with  the  automobile  had  he  exercised  better  judgment 
in  the  emergency,  will  not  necessarily  charge  him  with  contributory 
negligence.*  His  contributory  negligence  will  generally  present 
•a  question  for  the  jury.^  He  is  not  necessarily  guilty  of  negligence 
because  he  acts  contrary  to  the  expectations  of  the  operator  of  the 
machine.-^"  Thus,  where  a  pedestrian  is  suddenly  confronted  with 
^n  automobile  rushing  vipon  him,  the  fact  that  he  steps  first  for- 
ward and  then  backward,  so  that  as  a  result  of  his  uncertain  ac- 
tions, the  driver  turns  first  one  way  and  then  another,  until  a  col- 
lision is  inevitable,  the  contributory  negligence  of  the  pedeistrian 
is  generally  a  question  for  the  jury.^^    This  situation  is,  however, 


instructions."  City  of  Indianapolis 
V.  Pell,  63  Ind.  App.  191,  111  N.  E. 
■32. 

8.  California. — Blackwell  v.  Ren- 
wick,  21  Cal.  App.  131,  131  Pao.  94; 
Potter  V.  Back  County  Transp.  Co., 
33  Cal.  App.  24,  164  Pac.  342. 

Colorado. — Louthan  v.  Peet,  179 
Pac.  135. 

Illinois. — Kessler  v.  Washburn,  157 
111.  App.  532;  Kucliler  v.  Stafford, 
185  111.  App.  199.  "  It  is  clear  from 
the  evidence  that  appellee  was  called 
upon  to  act  instantly,  when,  as  he 
says,  the  flash  of  tlie  light  from  the 
automobile  was  in  his  eyes.  Having 
suddenly  found  himself  in  a  place  of 
peril,  he  could  not  be  expected  to  act 
with  the  deliberate  judgment  of  a 
man  under  no  apprehension  of  dan- 
ger. Persons  in  positions  of  great 
peril  are  not  required  to  exercise  all 
the  presence  of  mind  and  care  of  a 
prudent  and  careful  man;  the  law 
makes  allowance  for  them  and  leaves 
the  circumstances  of  their  conduct  to 
the  jury.''  Kessler  v.  Washburn,  157 
III.  App.  532. 

Indiana. — Cole  Motor  Co.  v.  Lu- 
dorff.   111  N.  E.  447. 


Iowa. — Little  v.  Maxwell,  166  N. 
W.   760. 

Missouri. — Frankel  v.  Hudson,  371 
Mo.  495,  196  S.  W.  1131;  Hodges  v. 
Chambers,  171  Mo.  App.  563,  154  S. 
W.  439 ;  Heartsell  v.  Billows,  184  Mo. 
App.  430,  171  S.  W.  7. 

New  Jersey. — Wescoat  v.  Decker, 
85  N.  J.  L.  716,  90  Atl.  290. 

Pennsylvania. — Kerk  v.  Peters,  104 
Atl.  549. 

Texas. — Ward  v.  Cathey  ( Civ. 
A.pp.),  210  S.  W.  389. 

Wisconsin.  —  Parker  v.  Kinden- 
mann,  161  Wis.  101,  151  N.  W.  787. 

9.  Blackwell  v.  Renwick,  31  Cal. 
App.  131,  131  Pac.  94;  Indianapolis 
v.  Pell,  63  Ind.  App.  191,  111  N.  E. 
33;  Frankel  v.  Hudson,  371  Mo.  495, 
196  S.  W.  1131;  Wescoat  v.  Decker, 
85  N.  J.  L.  716,  90  Atl.  290;  Cough- 
lin  V.  Weeks,  75  Wash.  568,  135  Pac. 
649;  Parker  v.  Kindenmann,  161 
Wis.  101,  151  N.  W.  787. 

10.  Kuchler  v.  Stafford,  185  111. 
App.  199. 

11.  McKiernan  v.  Lehmaier,  85 
Conn.  Ill,  81  Atl.  969;  Heartsell  v. 
Billows,  184  Mo.  App.  430,  171  S. 
W.  7;  Wescoat  v.  Decker,  85  N.  J.  L. 
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to  be  carefully  distingiaished  from  a  case  where  the  driver  of  the 
automobile!  was  proceeding  along  the  highway  in  a  prudent  man- 
ner, and  a  pedestrian  without  reasonable  cause  becomes  confused 
as  to  which  way  he  shall  pass  and  "  zig-zags  "  back -and  forth  into  a 
position  of  danger.^^  In  this  class  of  cases,  the  placing  of  the 
blariie  for  the  accident  is  peculiarly  within  the  province  of  the 
jury.^ 

Where  the  plaintiff  and  two  other  ladies  were  crossing  a  street 
diagonally,  when  they  saw  a  taxicab  coming  half  a  block  aWay  and 
stopped  to  let  it  pass;  and,  while  the  plaintiff's  t\vo'  companions 
remained  stationary,  the  plaifi'tiff  becoming  nervous  lost  hfer  pres- 
ence of  mind  and  broke  away  from  her  companions  and'  attempted 
to  pass  ahead  of  the  machine  when  it  was  close  upon  her,  it  was 
held  that  a  verdict  of  the  jury  in  favor  of  the  defendant  woulci  be 
affirmed.-'*  And,,  where  a  man  fifty-nine  years  of  age  started  to 
cross  a  street,  and,  after  reaching  a  space  between  two  surface 
railway  tracks,  he  hearjj  the  sound  of  the  horn  on  the  defendant's 
automobile,  and,  apparently  excited  thereby,  took  one  or  two  stepa 
back  in  front  of  the  automobile  and  was  hit,  the  machine  being 
run  at  a  speed  of  between  eleven  and  twelve  miles  an  hour,  with 

716,  90  Atl.  290;  Coughlin  v.  Weeks,  justify  an  inference  that  the,  driver 
75  Wash.  568,  1,35  P.ac.  649.  wantonly  ran  into  Mr.  Virgilio,  or 
12.  Virgilio  v.  Walker,  254  Pa,  St.  that  he  negligently  omitted  to  do 
241,  98  Atl.  815.  "  So  far  as  the  those  things  which  an  ordinarily  care- 
testimony  indicates,  this  .is,  a  case  ful  person  similarly  situated  would 
where,  in  view  of  the  surrounding  have  done.  In  short,  the  unfortunate 
conditions,  the  automobile  was  going  man  who  was  struck  appears  to  have 
at  a  reasonable  speed,  under  proper  jumped  around  in  front  of  the  car, 
control,  and  where  the  man  in  charge  and,  while  both  the  chauffeur  and  he 
apparently  gave  such  warnings  as  the  were  endeavoi:ing  to  avoid  the  threat- 
circumstances  required.  The  latter  ened  danger,  '  zigzagged '  or  '  joc- 
may  have  misjudged  the  probable  kqyed '  hijnself  into,  the  collision.'* 
movements  ot  the  pedestrian  while  he  Virgilio  v.  Walker,  254  Pa.  St.  241^ 
was  'zigzagging'  in  front  of  the  au-  98  Atl.  815. 

tomobile,  and  this  may,  in  the  end,  13.  McKiernan     v.     Lehniaier,     85 

have  been  the  cause  of  the  collision;  Conn.  Ill,  -81  Atl.  969. 
but  there  is  nothing  in  the  story  told  14.  Brand  v.  Taxa  Cab  Co.,  129  La. 

by  any  of  the  witnesses  which  would  781,  56  So.  885. 


CojSTTKIBUTOEY    iS'EGUGENCE     OF     PeDESTEIAN. 


-617 


lamps  lighted,  and  no  other  vehicles  obstructing  the  street,  it  wag 
held  that  a  verdict  that  the  decedent  v?as  free  from  contributory 
negligence  and  that  the  accident  was  caused  solely  by  the  negli- 
gence of  the  driver,  was  against  the  weight  of  the  evidence.^^ 

A  t'hird  person  who  attempts  to  catch  a  runawq,y  motor  vehicle 
for  the  purpose  of  changing  its  course,  where  persons'  lives  are 
endangered,  and  who  is  injured  in  so  doing,  is  not  thereby  guilty 
of  negligence  as  a  matter  of  law  so  as  to  preclude  a  recovery  for 
injuries  thus  sustained.^^ 

Sec.  487.  Function  of  jury. 

As  a  general  proposition,  in  an  action  by  a  pedestrian  for  in- 
juries sustained  in  a  collision  with  a  motor  vehicle,  the  negligence 
of  the  defendant,^'  and  the  contributory  negligence  of  the  plaintiff 
present  questions  within  the  province  of  the  jury.^*    Particularly, 


16.  Wall  y.  Merkert,  166  N.  Y. 
App,  Div.  608,  152  N.  Y.  Suppl.  393. 

16.  American  Express  Co.  v.  Terry, 
126  Md.  254,  94  Atl.  1036. 

17.  Section  452. 

18.  Vriited  States. — New  York 
Transp.  Co.  v.  Garside,  157  Fed,  521, 
85  C.  C.  A.  385. 

Alabwma. — Adler  v.  Martin,  179 
Ala.  97^  59  $0.  597;  Bachelder  v. 
Morgan,  179  Ala.  339,  60  So.  815. 

California. — Blackwell  v.  Eenwick, 
21  Cal.  App.  131,  131  Pac.  94;  Potter 
V.  Back  County  Transp.  Co.,  33  Cal. 
App.  34j  164  Pac.  342;  Weih'e  v.  Rath- 
jen  Mercantile  Co.<  34  Cal.  App.  303, 
167  Pac.  287. 

Colorado. — ^Louilian  v.  Peat,  179 
Pa<!.  135.         ' 

Illinois. — Crandall  v.  Krause,  165 
111.  App.  15;  .Rasmussen  v.  Drake, 
185  111.  A^p.  526. 

Indiana. — Rump  v.  Woods,  50  Ind. 
App.  347,  98  N.  E.  369. 


loica. — Brown  v.  Des  Moines  Steam 
Bottling  Works,  174  lowa^  715,  156 
N.  W.  829 ;  Rolfs  v.  Muilins,  16^  N. 
W.  783;  Gilbert  •!.  Vanderwal'l,  165 
N.  W.   165. 

Kansas. — ;Johnson  v.  Kansas  City 
Home  Telep:  Co.,  87  Kans.  441,  124 
Pac.   528. 

Maryland. — American  Express  Co. 
V.  State  of  Use  of  Denowiteh,  103 
Atl.  96. 

Massachusetts. — Dudley  v.  Ki^gs- 
bury,  199  Mass.  258,  85  N.  E.  76; 
Rogers  v.  Phillips,  206  Mass.  308,  92 
N.  E.'^37,  as  L.  R.  A.  (N.  S.)  944; 
Creedon  v.  Galvin,  326  Mass.  140,  115 
N.  E.  307;  French  V.  Mooar,  326 
Mass.  173,  115  N.  E.  335;  Chaplin 
V.  Brokline  Taxi  Co.,  119  N.  E.  650; 
Miller  v.  Flash  Chemical  Co.,  119  N. 
E.  702;  Emery  v.  Miller,  130  N'.  E. 
654;  Sarmente  v.  Vance,  130  N.  E. 
648. 

Michigan. — Schock  v.  Cooling,  175 
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is  the  contributory  negligence  of  the  plaintiff  a  jury  question  when 
he  is  a  child  of  immature  age.-^^    A  verdict  of  the  jury  in  favor  of 


Mich.  313,  141  N.  W.  675;  Bouma 
V.  Dubois,  169  Mich.  428,  135  N.  W. 
323;  Tuttle  v.  Briscoe  Mfg.  Co.,  190 
Mich.  23,  155  N.  W.  734';  Czarniski 
V.   Security   Storage  &  Transfer  Co., 

170  N.  W.  53;  Patterson  v.  Wagner, 

171  N.  W.  356. 

Minnesota. — Smith  v.  Bruce,  131 
Minn.  51,  154  N.  W.  659;  Johnson  v. 
Johnson,  137  Minn.  198,  163  N.  W. 
160;  Archer  ,v.  Skahen,  137  Minn. 
433,  163  N.  W.  784;  Powers  vr  Wil- 
son, 138  Minn.  407,  165  N.  W.  331 ; 
Hefferon  v.  Reeves,  167  N.  W.  423. 
■  Missouri. — Brankel  v.  Hudson,  371 
Mo.  495,  196  S.  W.  1121;  Hodges  v. 
Chambers,  171  Mo.  App.  563,  154  S. 
W.  429;  Ginter  v.  O'Donoghue  i(Mo. 
App.),  179  S.  W.  732;  Sullivan  v. 
Chauvenet  (Mo.  App.),  186  S.  W. 
1090;  LaDuke  v.  bexter  (Mo.  App.), 
aO'2  S.  W.  254;  Brooks  v.  Harris 
(Mo.  App.),  307  S.  W.  393. 

Nebraska. — Rule  v.  Claar  Transfer 
&  Storage  Co.,  165  N.  W.  883. 

New  Jersey. — Turner  v.  Hall,  74 
N.  J.  Law,  314,  64  Atl.  1060;  Pool 
V.  Brown,  89  N.  J.  Law,  314,  98  Atl. 
263. 

'New  York. — Wolcott  v.  Renault 
Selling  Branch,  233  N.  Y.  388,  119 
N.  E.  556;  Cowell  v.  Saperston,  149 
App.  Div.  373,  134  N.  Y.  Suppl.  284; 
Fitzgerald  v.  Russell,  155  App.  Div. 
854,  140  N.  Y.  Suppl.  519;  O'Neil  v. 
Kopke,  170  N.  Y.  App,  Div.  601,  156 
N.  Y.  Suppl.  664;  Lorenzo  v.  Man- 
hattan Steam  Bakery,  178  App.  Div. 
706,  165  N.  Y.  Suppl.  847;  Rothfeld 
v.  Clerkin,  98  Misc.  193,  162  N.  Y. 
Suppl.   1056. 


North  Dakota. — Vannett  v.  Cole,, 
170  N.  W.  663. 

Pennsylva/aia. — Kurtz  v.  Tourison, 
341  Pa.  St.  435,  88  Atl.  656;  Wal- 
leigh  V.  Bean,  248  Pa.  St.  339,'  93 
Atl.  1069;  Miller  v.  Tiedemann,  249 
Pa.  334,  94  Atl.  835 ;  Oelrich  v.  Kent, 
103  Atl.  109;  Banks  v.  M.  L.  Shoe- 
maker &  Co.,  103  Atl.  734;  Kerk  v. 
Peters,  104  Atl.  549;  Michalsky  v. 
Putney,  51  Pa.  Super.  Ct.  163. 

Rhode  Island. — Thomas  v.  Burdick, 
100  Atl.   398. 

South  Dakota. — Heidner  v.  Germ- 
schied,  171  N.  W.  208. 

Texas. — Burnett  v.  Anderson  (Civ. 
App.),  207  S.  W.  ,540. 

Utah. — Sorenson  v.  Bell,  170  Pac. 
73. 

Virginia. — Core  v.  Wilhelm,  98  S. 
E.  27. 

Washington. — Lewis  v.  Seattle 
Taxicab  Co.,  73  Wash.  320,  J.30  Pac. 
341;  Chaise  v.  Seattle  Taxicab  Co.,  78 
Wash.  537,  139  Pac.  499 ;  Mickelson 
V.  Fischer,  81  Wash!,  423,  142  Pac. 
1160;  Moore  v.  Roddie,  174  Pac.  648. 

West  Virginia. — Deputy  v.  Kim- 
mell,  73  W.  Va,.  595,  80  S.  E.  919. 

Wisconsin. — Ouellette  v.  Superior 
Motor  &  M.  Works,  157  Wis.  531, 
147  N.  W.  1014;  Klokow  v.  Har- 
baugh,  166  Wis.   262,   164  Wis.  999, 

19.  AZaftama.— :Reav,e8  v.  Maybank, 
193  Ala.  614,  69  So.  137. 

Conneotiout. — Lynch  v.  Shearer,  83 
Conn.  73,  75  Atl.  88;  Dessureault  y. 
Maselly,  104  Atl.  347. 

Kentucky.-^  Akers  v.  .  Fulkerson, 
153  Ky.  328,  154  S.  W.  1101. 

Massachusetts.  —  Rasmussen  v. 
Whipple,  211  Mass;  546,  98  N.  E.  592. 
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the  person  injured  will  not  ordinarily  be  set  aside,  if  there  was 
evidence  upon  which  they  might  reasonably  have  rendered  their 
decision.^"  ISTegligence  as  a  matter  of  law  may  be  found,  however, 
when  a  pedestrian  seems  to  have  heedlessly  walked  in  front  of  an 
approaching  automobile.^^  As  was  said  in  one  case,^^  "  It 
has  been  veiry  pointedly  stated  by  the  Court  of  Appeals,  and  I 
think  it  is.  generally  understood  by  the  bar,  that  in  these  street 
crossing  cases  the  question  of  the  pedestrian's  contriljutory  negli- 
gence is  generally  one  of  fact.  Of  course  there  are  certain  extreme 
cases  where  a  pedestrian  steps  directly  in  front  of  a  vehicle  and 
in  effect  runs  into  it,  in  which  the  court  is  justified  in  determin- 
ing the  question  of  the  pedestrian's  negligence  as  a  matter  of  law. 
These  cases,  however,  are  rare." 

Missouri. — LaDuke  v.  Dexter   (Mo.  21.  Shott    v.    Korn,    1    Ohio    App. 

App.),  303  S.  W.  254.  458,  34  Ohio  Cir.  Eep.  260. 

Neio   York. — Penuige   v.    Eeyuolds,  22.  Rothfeld   v.    Olerkin,    98    Misc. 

98  Misc.  339,  162  N.  Y.  Supply 966.  (N.  Y.)    192,  163  N.  Y.  Suppl.  1056. 

20.  McKiernan     v.     Lehmaier,     85 
Conn.  Ill,  81  Atl.  969. 
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CHAPTER  XIX. 

MISCELLANEOUS    TRAVELETES  —  CYCLISTS,    EIDERS,    ANIMALS    IN 

HIGHWAY. 

Section  488.  Relative  rights  of  cyclists  and  automobilists. 

489.  Horseback  travelers  —  duty  of  machine  operators. 

490.  Horseback  travelers  —  contributory  negligence  of  rider. 

491.  Use  of  highway  for  domestic  animals. 
493.  Violation  of  law  of  road  —  in   general. 

493.  Violation  of  law  of  road  —  meeting  and.  passing  cyclist.  „ 

494.  Violation  of  law  of  road  —  overtaking  and  passing  cyclist. 

495.  Violation  of  law  of  road  —  cyclist  overtaking  automobilist. 

496.  \  iolation  of  law   of   road  —  meeting    cyclist    after    overtaking 

other  vehicle. 

497.  Violation  of  law  of  road  —  street  intersection. 

498.  Violation  of  law  of  road  —  turning  corners. 

499.  Violation  of  law  of  road — ^  turning  or  backing  in  street. 

500.  Lookout. 

501.  Speed  and  control  of  auto. 

502.  Warning  of  approach. 

503.  Contributoiy  negligence  of  cyclist  —  in  general. 

504.  Contributory  negligence  of  cyclist  —  statutory    requirement    as 

to  degree  of  care. 

505.  Contributory  negligence  of  cyclist  —  proximate  cause. 

506.  Contributory  negligence  of  cyclist  —  looking     for     approaching 

vehicles. 

507.  Contributory  negligence  of  cyclist  —  care  in   looking. 

508.  Contributoiy  negligence  of  cyclist  —  crossing    in    fi-ont    of    ob- 

served auto. 

509.  Contributory  negligence  of  cyclist  — ■  speed  of  cyclist. 

510.  Contributory  negligence  of  cyclist  —  violation  of  law  of  road. 

511.  Contributory  negligence  of  cyclist  —  warning"  of  approach. 

512.  Contributory  negligence  of  cyclist  —  reliance   on   observance   of 

law  of  automobilist. 

513.  Contributory  negligence  of  cyclist"  —  last  clear  chance  doctrine. 

514.  Contributory  negligence  of  cyclist  —  acts  in  emergencies. 

515.  Negligence  of  guest  of  cyclist. 

516.  Function  of  jury. 

Sec.  488.  Relative  rights  of  cyclists  and  automobilists. 

A  bicycle  or  motorcycle  is  recognized  as  a  legitimate  method  of 
travel  on  the  highways,  the  right  to  the  use  of  such  method,  how- 
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ever,  being  subject  to  a  reasonable  regard  for  the  rights  of  other 
trayelers.-^  When  using  the  same  street  or  crossing  as  an  auto- 
mobile, each  party  is  bound,  in  view  of  the  place  and  circumstances, 
to  exercise  reasonable  care  to  avoid  injury  to  the  other.^  The 
operator  of  the  automobile  does  not  insure  against  a  collision  with 
a  cyclist,  and  is  liable  for  damages  to  the  latter  otily  in  case  negli- 
gence is  shov^n.^  Neglect  of  due  care  in  the  operation  of  an  auto- 
mobile may  be  found,  not  only  in  a  violation  of  the  law  of  the 
road,*  or  the  excessive  speed  of  its  operation,^  but  also  through 
inattention,  incompetency,  or  a  mistaie  in  judgment  of  the  driver.^ 
^Statutory  or  municipal  regulations  may  change  the  relative  rights 
of  travelers  in  a  highway.  For  example,  a  municipal  ordinance 
which  gives  the  engines  and  apparatus  of  the  fire  department  a 
right  of  way  over  other  conveyances,  is  valid.''  And  this  is  so, 
though  statutes  prescribe  that  owners,  of  motor  yehicles  shall  have 
the  same  rights  in  the  public  streets,  as  other  users  of  the  highways 


1.  Weber  v.  Swallow,  136  Wis.  46, 
116  N.  W.  844. 

2.  Radwick  v.;  Goldstein-,  90  Conn. 
701,  98  Atl.  583;  Schrayer  v.  Bishop 
&  Lyons  (Conn.),  104  Atl.  349; 
Frieker  v.  Phila'delphla  Rapid  Tran- 
sit Co.,  63  Pa^  Super.  Ct.  381;'  Heath 
V.  Cook  (R.  I.),  68  Atl.  427;  Weber 
V.  Swallow,  136  Wis.  46,  116  N.  W. 
844. 

3.  Radwick  v.  Goldstein,  90  Conn. 
701,  98  Atl.  583;  Larsh  v.  Strasser 
(lowaj,  168  N.  W.  143;  Nordley  v. 
Sorlie,  35  N.  Dak.  395,  160  K  W. 
70;  Parker  v.  Cartier  (R.  I.),  105 
Atl.  393. 

Instructions  to  jury.— In  an  action 
by  a  bicyclist  to  recover  dainages  for 
personar  injuries  sustained  in  a  col- 
lision with  defendant's  motor  truck, 
where  the  evidence  is  conflicting  as 
to  the  negligence  of  the  defendant 
and    the    contributory    negligence    of 


the  plaintiff,  and  the  court  correctly 
instructs  the  jury  as  to  the  rights 
of  the  parties  if  they  find  one  or  the 
other  or  both  guilty  of  negligence, 
the  court  cannot  be  charged  with 
error  in  failing  to  say  that  there 
could  be  no  recovery  if  neither  party 
was  in  fault,  if  it  appears  that  no 
request  was  made  to  so  cliarge,  and 
the  court  did  say  that  if  the  plain- 
tiff got  "  into  the  position  where  the 
accident  was  practically  unavoidable 
by  anybody,"  he  could  not  recover. 
Wolf  V.  Schmidt  &,  Sons  Brewing  Co., 
236  Pa.  St.  240,  84  Atl.  778. 

4.  Chapter  XIV. 

5.  Section  303,  et  seq. 

6.  Frieker  v.  Philadelphia  Rapid 
Transit  Co.,   63   Pa.   Super.   Ct.   381. 

7.  Sutter  v.  Milwaukee  Board  of 
Fire  Underwriters,  164  Wis.  532,  166 
ISr.  W.  57. 
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for  such  a  statute  is  not  construed  so  as  to  interfere  with  the  police 
power  of  municipalities  to  make  regulations  for  the  use  of  the 

streets.^ 

Sec.  489.  Horseback  travelers — duty  of  machine  operators. 

The  driver  of  a  motor  vehicle  must  exercise  reasonable  care  to 
avoid  causing  an  injury  to  a  person  riding  on  a  horse  or  pony  or 
other  animal  of  burden.'  The  owner  of  an  automobile  has  the 
same  rights  on  the  highways  as  those  riding  on  horseback,  but 
must  operate  thei  machine  with  due  regard  for  the  rights  of- 
others;  and  the  speed  of  the  machine,  its  size,  appearance,  man- 
ner of  movement,  the  danger  of  operating  it  upon  the  highway, 
and  the  other  surrounding  circumstances, ,  will  be  taken  into  con- 
sideration in  determining  the.  care  required  of  such  owner.-^"  If 
he  needlessly  or  recklessly  runs  his  machine  into  the  horse  of  a 
rider  and  thereby  injures  the  horse  or  the  rider,  he  is  liable  for 
the  injury.-^^  When  overtaking  a  person  on  horseback  who  appar- 
ently does  not  hear  the  approach  of  the  car,  the  operator  cannot 
proceed  regardless  of  the  fact  that  the  rider  does  not  turn  out,  but 
the  speed  of  the  machine  should  be  slackened.^^  .If  reasonably 
necessary,  the  automobile  should  h&  brought  to  a  stop.^^  The  par- 
ties have  equal  rights  to  the  use  of  the  highway,  and  the  horseman 
is  not  required  to  surrender  more  than  half  of  the  beaten  track  in 
brSer  that  the  automobilist  may  pass.-^^     If,  when  an  automobile 

8.  Sutter  \-.  Milwaukee  Board  of  13.  Furtado  v.  Bird,  26  Cal.  App. 
Fire  Underwriters,  164  Wis.  532,  166       153,  .146  Pac.   58. 

N.  W.  57.  14.  Traeger    v.     Waason,     163    111. 

9.  Traeger  v.  Wasson,  163  111.  App.       App.  572,  wherein  it  was  said:     "  Un- 
,572;    White    v.   Kukes    (Okla.),    155       der  the  common  law  and  under  the 

Pac.  1184.  statvite   all  parties  using  the  public 

10.  Whitfe  V.  Rukes  .  (Okla. ),  155  highway  for  legitimate  and  lawful 
Pac.  1184.  purposes    have   equal   rights   therein. 

11.  White  V.  Rukes  (Okla.);  155  Had  plaintiff  and  defendant  been  go- 
Pac.  1184.  I  ingin  opposite  directions  and  it  be- 

12.  Furtado  V.  Bird,  26  Cal.  App.  came  necessary  for  them  to  pass  in 
152,  146  Pac.  58.  the  public  highway,  the  law  created 
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is  passing  a  mule  ridden  along  the  highway,  it  suddenly  backs 
directly  against  the  machine,  which  is  well  equipped  with  brakes 
and  under  perfect  control  at  the  time,  but  the  operator  of  which 
is  unable  to  avoid  injury,  the  owner  of  the  mule  is' not  entitled  to 
recover  damages.^^  Warning  must  generally  be  given  of  the  ap- 
proach of  the  machine,  but  negligence  cannot  be  charged  in  this 
respect  where  the  rider  has  actual  knowledge  of  the  approach  of 
the  machine;  for,  in  such  a  case,  the  neglect  to  sound  the  signal 
cannot  be  deemed  the  proximate  cause  of  the  injury.-^'' 


no  greater  obligation  upon  the  part 
of  the  plaintiflf  to  leave  the  traveled 
roadway  for  the  purpose  of  permit- 
ting defendant  to  pass  than  it  did 
upon  the  part  of  the  defendant  to 
leave  the  traveled  roadway  for  the 
purpose  of  permitting  plaintiff  to 
pass.  While  it  may  be  known  as  a 
matter  of  general  knowledge  that  out 
of  courtesy  a  man  traveling  upon 
horseback  usually  leaves  the  beaten 
track  for  the  use  of  a  vehicle  for  the 
reason  that  it  may  be  easifer  for  the 
horse  without  a  vehicle  attached  to 
travel  upon  that  portion  of  the  high- 
way which  is  not  included  ill  the 
beaten  track,  the  statute  does  not  re- 
quire that  a  person"  traveling  upon 
horseback  so  do.  Under  the  rule  that 
persons'  rights  upon  the  public  high- 
way are  equal, 'plaintiff  had  the  right 
to  continue  to  use  at  least  one-half 
of  the  beaten  track  and  the  record 
discloses  that  he  did  no  more  than 
this,  that  he  surrendered  the  right 
side  of  the  beaten  track  for  the  use 
of  the  defendant,  and  that  w^is  all 
that  he  was  required  to  do.  The  fact  ' 
that  the  parties  were  going  in  the 
sa,me  direction  instead  of  in  opposite 
directions  imposed  no  greater  obliga- 
tion upon  the  plaintiff  to  leave  the 
beaten   track,   and   the   plaintiff  was 


not  guilty  of  contributory  negligence 
by  traveling  on  the  left  side  of  the 
beaten  track  as  the  record  discloses 
that  he  did.  If  the  defendant  desired 
to  pass  the  plaintiff  upon  the  public 
highway,  going^  in  the  same  direction, 
he  cannot  insist  that  any  greater  bur- 
den should  be  C3,st  upon  the  plaintiff 
to  permit  him  to  pass  than  the  de- 
fendant shall  be  required  to  assume 
for  himself.  ,  It  is  insisted,  however, 
by  defendant  that  he  did  attempt  to 
turn  his  a;utomobile.  from  the  beaten 
track  but  that '  on  account  of  the 
roilgh  condition  of  the  pviblic  high- 
way at  that  point  he  was  unable  to 
do  SO;  and  the  ear  swerved  back  into 
the  public  highway.  Conceding  that 
such  condition  is  shown  by  the  rec- 
ord', it  then  became  the  duty  of  the 
defendant  to  so  manage  and  control 
his  automobile  that  he  would  not  run 
into  and  against  the  horse  of  the 
plaintiff.  We  are  satisfied  that  the 
jury  were  fully  warranted  in  finding 
the  defendant  guilty  of  the  negli- 
gence charged  in  the  plaintiff's  decla- 
ration.'' 

15.  Paldwin    v.    Smitherman,    171 
!N".  C.  773,  88  S.  E.  854. 

16.  Priebe  v   Crandall   (Mo.  App.), 
187  S.  W.  605.     And  see  section  329, 
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Of  course,  the  owner  of  the'  automobile  which  collides  with  a 
horse  may  recover  for  damages  to. the  machine,  if  he  shows  negli- 
gence of  the  rider  and  freedom  from  contributing  negligence  on 
the  part  of  the  driver  of  the  car.  Where,  in  an  action  to  recover 
for  damages  to  an  automobile,  it  appeared  that  the  plaintiff  while 
driving  his  car  along  the  left-hand  side  of  a  country  road,  saw  a 
horseman  coming  rapidly  toward  him  who  was  also  on  the  wrong 
side  of  the  road  and  turned  his  car  so  as  to  go  to  the  right,  and  in 
so  doing  swung  across  the  path  of  the  horseman,  who  ran  into  him,, 
it  was  held  that  the  negligence  of  the  horseman  was  established, 
but  that  a  judgment  entered  on  a  verdict  in  defendant's  favor  would 
not  be  reversed;  for  there  was  sufficient  evidence  of  contributory 
negligence  on  the  part  of  the  plaintiff  to  sustain  the  ycjrdict." 

Sec.  490.  Horseback  travelers — contributory  negligence  of 
rider. 

As  is  the  case  with  all  classes  -of  travelers  on  the  public  high- 
ways, a  horseback  rider  is  bound  to  exercise  reasonable  care  for  his 

17.  Tompkins  v.  Barnes,  145  App.  as  he  was  going.  Instead  of  keeping 
Div.  637,  130  N.  Y.  Suppl.  320,  to  his ,  course,  he  testifies  that  he 
wherein  it : was  said :  "On  the  ques-  crossed  over  to  his  right-hand  side 
tion  of  contributory  negligence,  how-  of;  the  street,  directly,  in  the  path  of 
ever,  the  plaintiff  is  silent,  and  as  the  oncoming  horse,  and  the  situation 
absence  of  contributory  negligence  is  thus  presented  the  question  for  the 
as  much  a  part  of  th?  cause  of  action  jury  whether  this  was  exercising  that 
as  the  negligence  of  the  defendant,  reasonable  degree  of  care  which  the 
wci  are  unable  to  acquiesce  in  tlie  law  demands  as  a  condition  of  recov- 
proposition  that  the  judgment  should  ery.  The  jury  has  found  that  the 
be  reversed.  The  evidence  clearly  plaintiff  is  not  entitled  to  recover, 
shows  that  the  plaintiff  was  on  the  and  it  may  well  be' that,  in  consider- 
westerly  side  of  the  highway,  upon  ing  the  evidence,  they  reached  the 
his  left  hand,  when  the  defendant  conclusion  that  the  plaintiff,  although 
came  into  view,  the  latter  upon  the  generally  speaking  he  is  entitled  t» 
easterly  side  of  the  highway,  on  his  be  upon  the  right-hand  side  of  the 
left  hand  as  he  approached.  There  highway,  was  not  called  upon,  in  the 
was  no  presumption  that  the. horse  exercise  of  reasonable  care,  to  get  to 
would  change  his  course,  and  the  the  right-hand  side  of  the  road  in  the 
plaintiff  was  not  in  danger  to  remain  face  of  this  horse,  which  according 
on    his   left-hand    side    of   tlie    street  to   the   teatimoay,   was,  being   ridden 
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safety.  If  he  sustains  a  collision  with  an  automobile,  as  a  general 
propositioii,  he  cannot  recover  damages  for  his  injuries  unless  he 
was  free  from  negligemce  contributing  to  the  accident.  A  horse- 
back rider,  when  approaching  an  intersecting  street,  must  exercise 
reasonable  caution  to  "avoid  injury  from  a  motor  vehicle  proceed- 
ing along  such  street,  but  the  rule  that  one  about  to  cross  a  rail- 
road track  must  stop,  look,  and  listen,  does  not  apply  to  a  traveler 
thus  coming  out  of  an  intersecting  street  into  a  highway  upon  which 
automobiles  are  customarily  run.^^  When  proceeding  along  the 
public  highway,  a  horseback  rider  is  not  necessarily  guilty  of  con- 
tributory negligence  because  he  does  not  surrender  the  entire 
beaten  track  to  the  use  of  a  motor  vehicle  approaching  from  the 
rear.-''  IsTor  is  a  rider  necessarily  guilty  of  contributory  negligence 
because  he  is  driving  or  leading  an  unbroken  horse  along  the  high- 
way by  means  of  a  rope  or  lariat.^"  Whether  the  rider  has  exercised 
the  care  of  an  ordinarily  prudent  man  under  the  circumstances,  is. 
a  question  which  is  generally  to  be  left  to  the  jury.^^ 

Sec.  491.  Use  of  highway  for  domestic  animals. 

In  some  jurisdictions  a  dog  running  unattended  along  or  across 
a  public  highway  is  regarded  more  in  the  light  of  a  trespasser 

recklessly    along   the    highway.      The  cattle      when      properly      controlled, 

plaintiff,  after  seeing  the  horse,  left  There     was     no     evidence     that    the 

a  place   of   safety   and   ran   into   the  method   of   controlling  the   unbroken 

course  of  the  horse,  and'  it  was   for  horse  by  means  of  a  rope  or  lariat 

the  jury   to   determine  whether   this  fastened    to    his    neck,    while    taking 

was  prudent  or  not  under  all  of  the  him  along  the  highway,  was  an  im- 

circumstances."  proper  or  careless  method.     The  use 

18.  Studer  v.  Plumlee,  130  Tenn.  of  a  rope  for  that  purpose  would 
517,   1^2   S.   W.   305.  seem  to  be  a  proper  precaution  and 

19.  Traeger  v.  Wasson,  163  111.  preferable  to  driving  him  along  with 
App.  572.  no  means  of  control  or  check.    Under 

20.  Townsend  v.  Butterfteld,  168  these  circumstances  it  cannot  be 
Cal.  564,  143  Pac.  760,  virherein  claimed  that  the  question  was  not 
it  was  said:      "Highways  are  made  properly  left  to  the  jury." 

and  maintained  for  the  free  passage  21.  Studer   v.    Plumlee,    130   Tenn., 

of   persons,  and  of  their  horses   and       517,  172  S.  W.  305. 

40 
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than  as  a  lawful  traveler  along  the  highway.^^  When  regarded  in 
this  right,  the  duty  of  the  driver  of  a  motor  vehicle  is  to  refrain 
from  inteintional  or  wanton  injury  to  the  animal,  and  he  is  not 
liable  merely  for  negligence.  But,  assuming  a  duty  to  exercise 
reasonable  care  to  avoid  injury  to  a  dog  in  the  street,  there  can  be 
no  liability  imposed  by  the  courts  merely  upon  proof  of  the  death 
of  a  dog  by  an  automobile,  leaving  the  manner  of  its  death  a  mat- 
ter of  speculation.^^  The  driver  of  a  motor  vehicle  traveling  at  a 
moderate  rate  of  speed  may  properly  assume  that  a  dog  running 
by  the  side  or  in  front  of  the  vehicle  will  exercise  the  ordinary  in- 
stincts of  such  animals  and  keep  out- of  danger.^*  Eeliance  on  such 
assumption  can  continue,  however,  only  4intil  it  appears  that  the 
animal  may  not  avoid  collision  with  the  machine;  when  it' appears 


22.  Unlicensed  dog. — ^Under  the  law 
of  Massachusetts,  an  unlicensed  dog 
is  not  a  trespasser  or  outlaw  upon 
the  public  highway,  and  an  automo- 
bilist  is  liable  for  the  negligent  kill- 
ing of  the  animal.  Laxiker  v.  Strauss, 
236  Mass.  579,  116  N.  E.  236. 

23.  Wallace  v.  Waterhouse,  86 
Conn.  546,  86  Atl.  10;  Floweree  v. 
Thornberry  (Mo.  App.),  183  S.  W. 
359;  O'Hara  v.  Gould,  84  N.  J.  L. 
583,  87  AtL  117.  "  It  would  be  easy 
to  surmise  a  variety  of  things  enter- 
ing, as  acts  of  causation,  into  the  in- 
juty  of  the  dog,  which  might  have 
occurred  in  addition  to  these  deter- 
minable factors  and  consistent  with 
them.  Such  additional  factors  in  the 
situation  might  point  to  a  lack  of 
care  on  the  part  of  the  driver  of  the 
automobile.  They  easily  might,  on 
the  other  hand,  demonstrate  that  he 
was  free  from  blame,  and  that  the 
dog  was  responsible  for  his  own 
death.  No  light  was  thrown  upon 
these  matters  of  possible  controlling 
importance,  and  the  jury  was  left  to 
conjecture  as  to  what  occurred  and 


what  the  reaj  proximate  cause  of  the 
killing  of  the  animal  was.  The  im- 
proper speed  of  the  automobile  may 
have  concurred  in  point  of  time  with 
the  dog's  injury  without  being  the 
cause  of  it."  Wallace  v.  Waterhouse, 
86  Conn.  546,  8.6  Atl.  10.'  "  It  ap- 
pears that  during  the  day-time  the 
accident  took  place.  A  dark-colored 
auto  driven  by  the  defendant  passed 
in  the  street.  The  witness  saw  the 
dog  in  the  road,  and  that  it  was  run 
over  by  the  auto,  which  did  not  slow 
up,  but  was  going  at  a  moderate  rate 
of  speed.  The  witness  afterwards 
saw  the  dog  lying  in  the  road.  So 
far  as  the  case  shows,  both  auto  and 
dog  were  lawfully  in  the  street. 
There  is  no  evidence  o,f  careless  driv- 
ing. The  mere  fact  that  it  ran  over 
a  dog  is  not  sufficient  to  charge  neg- 
ligence, much  less  can  it  support  a 
claim  for  a  willful  injury."  O'Hara 
V.  Gould,  84  N.  J. .  L.  583,  87  Atl. 
117. 

24.  Floweree    v.    Thornberry     (Mo. 
App.),   183   S.  W.   359. 
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that  the  dog  is  threatened  with  injury,  it  isJ  the  duty  of  the  chaf- 
f eur  to  exercise  reasonable  care  to  av6id  the  danger.  Even  in  the 
case  of  a  horse  which  may  lawfully  be  upon  the  highway,  it  is 
necessary  for  its' owner  to  prove  negligence  in  case  the  horse  is 
injured  or  killed  by  an  automobile.  But,  it  has  been  held,  where 
a  person  tied  his  horse  tO'  ^  hitching  post  at  the  curb  of  the  street 
and  a  few  minutes  later  discovered  that  the  animal  had  been  in- 
jured by  the  defendant's  automobile,  that  the  doctrine  of  res  ipsa 
loquitor  placed  the  burden  on  the  defendant  of  explaining  that  the 
accident  did  not  occur  from  want  of  care  on  his  part.^^ 

One  may  use  the  highways  for  the  purpose  of  leading  or  driving 
horses  or  stock.  Such  use  of  the  highway  is  lawful  and  an  auto- 
mobilist  is  required  to  exercise  reasonable  care  to  avoid  a  collision 
with  such  animals.^"  As  in  other  cases,  he  does  not  insure  against 
injury.^^  So,  too,  the  one  having  charge  of  the  animal  must  exer- 
cise reasonable  care  to  avoid  a  collision  with  the  motor  vehicle.^' 
The  questions  of  negligence  and  contributory  negligence  are  gen- 
erally for  the  jury.^'    But,  under  statutes  prohibiting  the  running 

25.  Whitwell  v.  >Volf,  137  Minn.  as  it  passed  plaintiff's  wagon,  but 
S29,  149  N.  W.  299.  passed  it  in  the  traveled  track  and 

26.  Arrington  v.  Horner,  88  Kans.  in  close  proximity  to  tlie  wagon  and 
817,  129  Pac.  1159;  Goodrich  v.  Mat-  cow,  was  admissible.  Saylor  v.  Mo- 
thews  (N.  Car.),  98  S.  E.  529;  Carvel  tor  Inn,  136  Minn.  466,  162  N.  W.  71. 
V.  Kusel  (Tex.  Civ.  App.),  2i0i5  S.  W.  27.  Arrington  v.  Horner,  88  Kans. 
^41.  817,   129  Pac.   1159. 

Variance. — In   an   action   for   dam-  28.  Arrington  v.  Horner,  88  Kans. 

ages  for  the  killing  of  plaintiif's  cow,  817,  129  Pae.  1159. 

occasioned    by    being    struck    by    de-  Proximate  cause. —  Even  though  the 

fendant's  automobile  while  being  led  owner  of  a  horse  is  guilty  of  contrib; 

along     the     highway     by     plaintiffs  utory  negligence  in  allowing  it  to  be 

wagon,  wherein  the  complaint  alleged  upon  the  streets,  he  is  not  precluded 

that    defendant,    not    regarding    his  from  a,  recovery,  unless  his  negligence 

duty,    negligently   ran   .and    operated  proximately  contributes  to  the  injury, 

the  automobile  at  a  high  and  danger-  Haynes  v.  Kay    (S.   Car.),   96   S.  E. 

ous  rate  of  speed  and  ran  it  against  633. 

the  cow,  evidence  for  plaintiff,  tend-  29.  Goodrich     v.      Matthews      (JST. 

ing  to   show^  not   only_  that  the  car  Car.),  98  S.  E.  529. 

was  operated  at  a,  high  rate  of  speed,  Leading   horse   behind   buggy. —  In 

but  that  defendant  did  not  turn  out  an    action    against   an    owner    of   an 
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loose  of  stock  and  animals  on  the  public  highways,  the  owner  of  a 
mule  may  be  pi^ecluded  as  a  inatter  of  law,  from  recovering  da^m- 
ages  for  an  injiify  to  the  animal.^" 

If,  by  reason  of  the  negligence  of  the  owner  of  the  horse,  it 
causes  injury  to  an  automobile,  the  owner  of  the  machine  may  be 
permitted  to  recover  damages.^^  Thus,  if'  the  owiieir  of  a  horse 
leaves  the  same  unattended  and  untied  in  a  city  street,  thereby 
violating  an  ordinance  of  the  city,  and  it  runs  away  and  runs  into 
the  plaintiff's  automobile,  the  violation  of  the  ordinance  may  be 
considered  negligence  per  se,  and  the  owner  of  the  machine  may 
recover  for  injuries  proximately  resulting  from  the  violation.^* 
And  thie  owner  of  an  autoniobilia  may  be  allowed  to  recover  for  in- 
juries thereto  occasioned  by  a  collision  with  a  dog.^^ 

Sec,  492.  Violation  of  law  of  road — in  general. 

As  a  genea-al  proposition,  a  cyclist  is  subject,  to  the  law  of  the 
road.^*     In  case  a  collision  occurs  between  an  automobile  and  a. 

automobile  for  the  killing  of  a  horse,  tained.      Everett   v.    Sturges,   46   Pa.. 

it  appeared  that  at  the  time  of  the  Super.  Ct.  612. 

accident  plaintiff  was  driving  a  buggy  30.  Dillon    v.    Stewart    { Tex.    Civ. 

in    a   city    street    leading    the    horse  App.),  180  S.  W.  648. 

that  was  killed  behind  a  buggy.     He  31.  Insurance  on  automobile. — ^The 

found  himself  in  the  rear  of  two  coal  fact  that  the  owner  of  ah  automobile 

wagons   which   were   keeping   to   the  carries  insurance  thereon  as  against 

right,   so   that   he   was   compelled   to  accident  and  has  collected  such  insur- 

turn  to  the  left.     After  passing  one  ance   moneys,   is   not   admissible   for 

wagon  and  being  still  opposite  to  the  the  purpose  of  reducing  the  damages 

second,    he    saw    an    autoihobile    ap-  recoverable  for  the  defendant's  negli- 

preaching  at  a  rapid  rate,  with  one  gence  in  permitting  the  horse  to  run 

wheel  in  the  car  track.     Finding  that  away.     Hill  v.  Condon,  14  Ala.  App. 

he  had  not  room  between  the  automo-  333,  70  So.  208. 

bile  and  the  coal  wagon,  he   turned  32.  Hill   v.   Condon,    14   Ala.   App.. 

further    to    the    left    until    he    came  332,  70  So.  208. 

within    two    feef  of   the   curb.      The  33.  Tasker   v.   Arey,   114   Me.   551, 

automobile  passed  the  buggy,  tlien  in-  96   Atl.   737. 

clined   to   the   right   and    struck   the  34.  Clarke  v.  Woops  159  N.  Y.  App. 

horse.     EeU,   that  the  case  was   for  Div.  437,  144  N.  Y.  Suppl.  59-5.     And 

the  jury,  and  that  a  verdict  and  judg-  see  section  345. 

ment    for    plaintiff    should    be    bus- 
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Ibicycle  or  motorcycle,  and  the  automobile  is  found  to  have  violated 
the  law  of  the  road  in  being  on  the  wrong  side  of  the  highway,  a 
presumption  arises  that  the  chauffeur  was  guilty  of  negligence.'^ 
That  is,  a  prima  facie  case  of  negligence  is  presented  upon  proof 
that  the  automobile  was  on  the  wrong  side  of  the  highway  at  the 
time  of  the  collision.'*  So,  too,  contributory  negligence  may  be 
charged  against  the  cyclist  when  he  is  the  one  who  is  traveling  on 
the  wrong  side  of  the  street  or  highway.'^  The  use  of  the  wrong 
aide  of  the  highway  may  be  excused  by  the  exigencies  of  the  occa- 
sion, so  as  to  carry  the  question  of  negligence  to  the  jury,  as,  for 
example,  when  it  is  neceissary  to  make  a  diversion  from  the  usual 
course  in  order  to  avoid  an  obstruction  or  an  injury  to  another.'* 
So,  too,  one  may  bei  justified  in  using  the  wrong  side  of  the  high- 
way when  such  course  is  necessary  to  avoid  injury  to  the  plaintiff 
or  to  some  other  traveler.''  Moreover,  it  is  necessary  that  the  in- 
juries be  such  38  proximately  result  from  the  violation  of  the  law 
of  the  road,*"  but,  in  accidents  qi  this  character  when  one  turns  to 
the  wrong  side  of  the  highway  and  there  strikes  a  cyclist,  whether 
the  injuries  are  the  proximate  cause  is  easily  a  question  for  the 
JTiry. 

Sec.  493.  Violation  of  law  or  road  —  meetings  and  passing 
cyclist. 

In  this  country,  the  law  of  the  road  requires  that  the  driver  of 
an  automobile  shall  turn  to  theirrght  upon  meeting  another 
traveler.^^    If,  at  the  time  of  a  collision  with  a  bicycle  or  motor- 

35.  Slaughter   v.    Goldberg,    Bowen  37.  Section  510. 

&  Co.,  36  Cal.  App.  318,  147  Pac.  90;  38.  Clarke  v.  Woop,  159  N.  Y.  App. 

Cooke  V.  Jerome,  172  N.  Car.  626,  90  Div,  4,37,  144  N.  Y.  Suppl.  595. 

S.   B.   767;   Johnson  v.   Heitman,   88  39.  Clarke  v.  Woop,  159  N.  Y.  4pp. 

Wash.  595,  153;  Pae.  331;  Hartley  v.  Djv.  437,  144  N.  Y.  Suppl.  595;  Cooke 

Lasater,  96  Wash.  407,  165  Pac.  106.  v.  Jerome,  172  N.  Car.  626,  90  S.  E. 

See  also  Walleigh  v.   Bean,   248   Pa.  767. 

St.  339,  93   Atl.   1069.     And  see  sec-  40.  Weaver  v.  Carter,  28  Oal.  App. 

tion  267.         ,  Uh  153  Pac.  323. 

36.  Clarke  v.  Woop,  159  N.  Y.  App.  41.  Section  249. 
Div.  437,  144  N.  Y.  Suppl.  595. 
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cj'cle  the  automobile  is  on  the  wrong  side  of  the  street,  a  prima  facie 
case  of  negligence  is  presented.^^  Particularly  is  this  so,  when  the 
approaching  cyclist  is  in  plain  view  of  the  operator  of  the  motor 
vehicle.^^  And,  when  both  travelers  are  proceeding  on  their  re- 
spective sides  of  the  street  or  highway,  but  the  driver  of  the  auto- 
mobile suddenly  crosses  the  road  a  short  distance  in  front  of  the 
cyclist,  ordinarily  a  fair  question  of  negligende  is  presented  for 
the  consideration  of  the  jury.^*  Where  the  complaint  alleges  that 
'the  defendant's  automobile  suddenly  crossed  the  street  without 
warning  and  struck  the  plaintiff,  a  specific  allegation  of  negligence 
is  not  necessary,  for  the  act  of  the  defendant  in  such  a  case  neces- 
sarily gives  rise  to  an  inference  of  negligence.*^  But,  where  a 
bicyclist  continues  to  ride  on  the  wrong  side  of  the  road  along  which 
a  motor  car  is  approaching  in  full  view  from  the  opposite  direc- 
tion, and  maintains  that  position  until  the  motorist  in  order  to 
avoid  a  collision  turns  to  the  left,  and  the  bicyclist  is  killed  owing 
to  the  fact  that  he  turns  to  the  right  at  the  same  time,  the  motorist 
is  not  liable.*^  And  the  driver  of  an  automobile,  as  a  matter  o£ 
law,  is  not  negligent  in  traveling  along'  the  traveled  roadbed'  of 
the  highway,  for  one  cannot  be  said  to  be  on  the  "wrong"  side 
of  the  highway  when  he  is  following  the  usual  course  of  travelers.*^ 

Sec.  494.  Violation  of  law  of  road  —  overtaking  and  pass- 
ing cyclist. 

When  the  driver  of  an  automobile  overtakes'  and  desires  to  pass 
a  bicycle  or  motorcycle  proceeding  in  the  same  directiood',  the  law 
of  the  road  in  this  country  requires  that  he  shall  pass  to  the  left 

42.  Slaughter   v.    Goldberg,   Bowen  44.  Parmenter    v.    McDougall,    172 

&  Co.,  26  Cal.  App.  318,  147  Pac.  90;  Cal.  306,  156  Pac.  460;  Brandenberg 

Schnabel  v.  Kafer   (S.  Dak.),  162  N.  v.  Klehr,  197  111.  App.  459.  ' 

W.   935;    Figueroa  v.  Madero    (Tex.  45.  Herrick  v.  Oakland  Motor  Co., 

Civ.  App.),  201  S.  W.  271;  Peterson  39  Cal.  App.  414,  155  Pac.  1006. 

V.    Pallis     (Wash.),    173    Pac.    1021.  46.  Clarke  v.  Woop,  159  N.  Y.  App. 

And  see  section  367.  Div.  437,  144  N.  Y.  Suppl.  595. 

48.  Slaughter   v.   Goldberg,   Bowen  47.  Nordley  v.  Sorlie,  35  N.  Dak. 

&  Co.,  26  Cal.  App.  318,  147  Pac.  90.  395,  160  N.  W.  70. 
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side  of  the  cjclist.^^  The  requirement  that  the  rear  vehicle  shall 
pass  to  the  left  is  now  generally  affirmed  by  statutory  enactment.^* 
If,  without  a  sufficient  legal  excuse,  he  attempts  to  pass  on  the 
wrong  side,  he  may  be  charged  with  such  damages  as  proximately 
result  from  his  wrongful  use  of  the  highway.^"  The  cyclist  should 
turn  to  the  right  so  as  to  afford  the  faster  vehicle  a  reasonable  op- 
portunity to  turn  to  the  left,  li,  however,  the  cyclist,  instead  of 
turning  as  required  by  the  law  of  the  road,  swerves  toward  the  left, 
the  motorist  may  be  justified  in  attempting  tO'  pass  on  the  right 
side^^  In  case  of  a  conflict  as  to  whether  the  rider  of  a  bicycle 
turned  in  the  wrong  direction,  a  question  within  the  province  of  the 
jupy  is  presented.^^  Reasonable  care  may  forbid  the  automobilist 
from  attempting  the  passage  near  an  intersecting  street  where  the 
cyclist  might  turn  toward  the  left ;  in  case  he  turns  toward  the  left 
at  the  same  time  that  the  driver  of  the  auto  attempts  the  passage, 
the  negligence  of  'the  respective  parties  is  generally  a  question  for 
the  jury.^^ 

Sec,  495.  Violation  of  law  of  road  —  cyclist  overtaking  au- 
tomobilist. 

In  case  a  cyclist  wishes  to  pass  a  motor  vehicle,  the  legal  situa- 
tion is  the  same  as  when  a  motorist  seeks  to  pass  a  cyclist.  The 
faster  cyclist  should  turn  toward  the  left  in  making  the  passage, 
the  autoist  concurrently  turning  toward  the  right. ^*  In  turning 
back  toward  the  center  of  the  highway,  the  cyclist  should  exercise 
due  care  to  the  end  that  the  movement  is  made  far  enough  from 

48.  Section  352.  241,  152  Pac.  323;   Cooke  v.  Jerome, 

49.  Statute   requiring   forward   ve-  172  N.  Car.  63'6,  9a  S.  E.  767. 
hide  to  turn  to  right. — A  statutory  51.  Cogk   \.   Jerome,   172   N.   Car. 
enactment  requiring  that  the  forward  626,  90  S.  E.  767. 

vehicle  shall  turn  to  the  right,   im-  52.  Cook   v.   Jerome,    172   N.    Car. 

pliedly  requires  and  permits  the  over-  626,  90  S.  E.  767. 

taking  one  to  pass  on  the  left  side.  53.  Hartley   v.   Lasater,   96   Wash. 

Paschel  v.  Hunter,  88  N.  J.  Law,  445,  407,  165  Pac.  106. 

97  A-tl.  40.  54.  Borg  v.  Larson    (Ind.),  Ill  N. 

50.  Weaver  v.  Carter,  28  Cal.  App.  E.  201. 
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the  aQtomobile  that  a  collision  will  not  ensue.  In  ease  the  pycli&t 
blips  or  from  some  other  cause  is  in  a  dangerous  situa]tion  after  the 
passage,  the  driver  of  the  automobile  should  exercise  reasonable 
•care  to  avoid  injury  to  the  cyclist.^^ 

Sec.  496.  Violation  of  law  of  road  —  meeting  cyclist  after 
overtaking  other  vehicle. 

The  general  rule  of  the  road  requires  that  a  motorist,  when  over- 
taking a  slower  conveyance,  shall  turn  to  the  left.^"  The  law  of 
the  road,  however,  does  not  give  the  driver  of  the  machine  a  license 
to  pass  the  slower  vehicle  under  all  circumstances.  He  can  do  so 
only  when  reasonable  prudence  permits  the  passingl^''  If  he  at- 
tempts to  pass  the  vehicle  at  the  same  time  that  a  cyclist  is  at- 
tempting to  pass  from  the  opposite  direction,  he  may  be  liable  for 
injuries  sustained  by  the  latter.^*  The  driver  of  the  automobile 
is  required  to  exercise  such  care  as  the  circumstances  demand.^' 
Reasonable  care  may  require  that  the  speed  of  the  machine  be  much 

55.  Winslow  v.  New  England  Co-  duty  of  the  vehicle  in  the  rear,  in 
op.  Soc,  2S5  Mass.  576,  114  N.  E.  passing,  towards  another  vehicle  that 
748.  may   be   approaching  in  an   opposite 

56.  Section  ZSZ.  '  direction.     The  approach  of  the  veh'i- 

57.  "A  person, ,  attempting  to  pags  clein  the  opposite  direction  is  simply 
a  vehicle  ahead  of  him  and  going  in  one  of  the  circumstances  whiclx  must 
the  same  direction  must  exercise  be  considered  by  the  rear  man  when 
proper  care"  in  so  doing.  If  a  vehicle  he  attempts  to  pass. .  It  is  simply  one 
is  approaching  from  the  opposite. di-  of  the  things  which  demands  the  ex- 
rection  at  the  moment  when  he  de-  ercise  of  care  upon  his  part  under  all 
sires  to  pass  the  vehicle  in  front,  and  circumstances,  and  in  some  ciroum- 
the  highway  is  not  wide  enough  to  stances  hp  would  be  required  to  re- 
safely  accommodate  all  three ,  teams  frain  from  attempting  to  pass  until 
abreast,  then  it  would  be  the  duty  the  approaching  vehicle  had  gone  by," 
of  the  person  in  charge  of  the  rear  Ribas  v.  Revere  Rubber  Co.,  37  R.  I. 
vehicle,  in  the  exercise  of  proper  care  189,  91  Atl.  58. 

under  the  circumstances,  to  wait  un-  58.  Wiley  .v.    Young     (Cal.),    174 

til  the  vehicle  coming, in  the  opposite  Pac.    316;    Ribas   v.    Revere    Rubber 

direction  had  passed  by  before  he  at-  Co.,  37  E.  I.  189,  91  Atl.  58. 

tempted  to  turn  out.    It  is  not  neces-  59.  Ribas  v.  Revere  Rubber  Co.,  37 

sary  to  involve  the  question  as  to  the  R.  I.  189,  91  Atl.  58. 
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lessened  and  that  it  be  brought  under  control  so  that  travelers 
from  the  opposite  direction  may  be  more  easily  avoided.""  In 
suc,h  a  situation,  the  cyclist  would  be  traveling  along  v?hat  to  him' 
is  the  right  side  of  the  highvi^ay,  and  he  is  not  charged  with  knowl- 
edge that  an  automobile  will  swerve  past  a  vehicle  to  his  side  of 
the  road. 

Sec.  497.  Violation  of  law  of  road  —  street  intersection. 

In  the  absence  of  statutory  or  municipal  regulation  changing  the 
rights  of  the  parties,  a  cyclist  and  the  driver  of  a  motor  vehicle  have 
equal  rights  at  the  intersection  of  street  crossings.  Each  is  bound 
to  exercise  reasonable  precaution  to  avoid  a  collision ;  but,  if  one 
is  at  the  intersection  decidedly  in  advance  of  the  other,  he  is  gen- 
erally allowed  the-  right  of  way,  and  he  has  a  right  to  assume  that 
the  other  will  respect  his  prior  right.®-^  The  ordinary  rights  of  the 
parties  may  be  changed  by  municipal  ordinance.  Thus,  in  behalf 
of  the  crowded  traffic  on  some  of  the  busy  thoroughfares,  ordinances 
sometimes  prescribe  that  vehicles  along  such  a  thoroughfare  shall 
haye  a  right  of  way  over  those  on  cross  streets."^  So,  too,  traffic 
laws  in  some  States  give  a  right  of  way  to  a  traveler  approaching 
an  intersecting  street  from  the  right."^  At  a  street  crossing  each 
traveler  is  expected  to  keep  on  the  right  side  of  the  highway  along 
which  he  is  traveling;  and,  where  the  duty  is  imposed  by  statute 
or  municipal  ordinance,  its  violation  in  a  few  jurisdictions  is  neg- 
ligence per  se.^ 

Sec.  498.  Violation  of  law  of  road  —  turning  comers. 

When  the  driver  of  an  automobile  seeks  to  turn  a  corner,  he  is 
bound  to  exercise  reasonable  care  to  avoid  injury  to  travelers  along 

60.  Higgles  V.  Priest,  163  Wis.  199,  Weber  v.  Beeson  (Mich.),  164  N.  W. 
157  N.   W.   755.  355.     And  see  section  263. 

61.  WhitelaAV  v.  McGiUard  (Cal.),  63.  Glatz  v.  Kroeger  Eros.  Co. 
176  Pac.  679.  (Wis.),  170  N.  W.  934. 

68.  Ewwig  V,  Lumber  Operating  &  64.  Johnson  v.  Heifman,  88  Wash. 

Mfg.   Co.,   183   N.   y.  App.  Div.   198,  595,  153  Pac.  331.     See  also  Zucoone 

170  N.  Y.  Suppl.  193;  BuUia  v.  Ball,  v.  Main  Fish  Co.    (Wash.),  177  Pac. 

98  Wash.  343,  167  Pac.  943.    See  also  314. 
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each  of  tte  intersecting  streets  as  well  as  to  pedestrians  on  tlia 
■erosswalks.^^  A  turn  toward  the  right  is  not  accompanied  with  the 
■dangers  that  are  incident  to  a  turn  to  the  left^  for  the  reason  that 
the  autoist  is  not  intersecting  tho'  course  of  traffic  to  the  same  ex- 
tent. When  turning  to  the  left,  it  is  generally  a  matter  of  statutory 
-or  municipal  regulation  that  the  autoisit  shall  keep  to  the  right  of 
the  center  of  the  intersecting  streets  f^  and,  if  he  fails  to  obey  the 
regulation  and  injury  is  thereby  occasioned  to  a  cyclist,  negligence 
of  the,  auto  driver,  may  be  found.*''  In  making  such  a  turn  at  a 
much  frequented  corner  in  a  city,  the  machine  should  be  und«> 
■control  and  its  speed  reduced  to  the  extent  reasonably  necessary.** 

Sec.  499.  Violation  of  law  of  road  —  turning'  or  backing  in 
street. 

The  turning  of  an  automobile  in  a  public  highway  is  a  proper 
use  thereof;*^  but  the  driver  is  required  to  use  all  reasonable  pre- 
cautions to  avoid  injuries  to  cyclists  and  other  travelers.  Where  an 
automobile  and  a  motorcycle  are  proceeding  in  the  same  direction, 
and  the  motorcycle  runs  into  the  auto  beca-use  the  latter  attempts 
to  turn  around  in  the  street  without  warning  the  cyclist,  thereby 
obstActing  the  course  of  the  motorcycle,  the  driver  of  the  auto 
may  properly  be  found  guilty  of  negligence.™     In  such  a  case, 

€5.  See  sections  258-259.  See  also  Karpeles  v.  City  lee  Deliv- 

66.  Section  259.  ery  Co.;  (Ala.),  73  So.  642, 

67.  Cook  V.  Miller  (Cal.),  166  Pac.  68.  Berckhemer  v.  Empire  Carry- 
316;  Opitz  V.  Schenck  (Cal.),  174  ing  Corp.,  172  N.  Y.  App.  Div.  866, 
Pac.  40;  Perez  v.  Hartman  (Cal.  158  N.  Y.  Suppl.  856.  And, see  sec- 
App.),  179  Pac.  706;  Reitz  v.  Hodg-  tion  501. 

kins,   185   Ind.    163,   112  N.  E.   386;  69.  See  section  263. 

Reed  v.  Martin,  160  Mich.  253,   125  70.  Koenig  v.  Semran,  197  111.  App. 

N.    W.    61;    Holden   v.    Hadley,    180  634. 

Mich.  568,  147  N.  W.  482;  Molin  v.  Instruction  to   jury. — In  an  action- 

Wark,    113    Minn.    190,    129    N.    W.  where  it  appeared  that  a  cyclist  was 

383;    Heryford   v.    Spitcanfsky    (Mo.  struck   by    an   automobile   while   the 

App.),   200   S.   W.    133;    Berckhemer  machine   was   turning   around   so   as 

V.  Empire  Carrying  Corp.,  173  N.  Y.  to  go  hack  in  the  opposite  direction, 

App.  Div.  866,  158  N.  Y.  Suppl.  858.  the  following  charge  to  the  jury  was 
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evidence  of  the  occupants  of  the  automobile  that  before  starting  to 
turn  the  car  thej  looked  around  and  saw  no  other  vehicle  in  the 
vicinity  is  of  no  weight,  when  it  is  undisputed  that  the  cyclist  was 
in  plain  view,  for  it  is  negligence  not  to  see  what  is  clearly  visible.''^ 
2<r,egligeiice  may  also  be  charged  against  the  operator  where  he 
backs  his  machine  in  the  street  without  warning  and  thereby  causes 
an  injury  to  a  cyclist.  And  especially  is  this"  so,  when  it  is  pro- 
vided by  statute  that  no  vehicle  shall  back  or  make  a  turn  in  any 
street  if  by  so  doing  it  interferes  with  other  vehicles,  but  shall  go 
around  a  block  or  to  a  street  suiEcieutly  wide  to  turn  in  without 
backing.''^ 

Sec.  500.  Lookout. 

Reasonable  care  requires  that  the  driver  of  a  motor  vehicle  shall 
exercise  a  reasonable  lookout  so  that  he  may  see  other  travelers 
and  avoid  an  injury  to  them.''^  The  driver  of  the  vehicle  cannot 
necessarily  escape  liability  on  a  plea  that  he  did  not  see  another 
traveler,  for  it  is  his  duty  to  keep  a  reasonably  careful  lookout, 
and  he  is  charged  with  knowledge  of  what  he  should  have  seen  with 
such  a  lookout.'*  In  case  of  a  collision  with  a  bicycle  or  motor- 
held  ro  be  proper :  "  You  are  to  take  with  the  rights  of  other  people,  and 
all  the  evidence,  all  the  circumstances,  the  fact  this  happened  on  the  right- 
and  determine  whether  he  was  doing  hand  side  of  the  street  is  only  an- 
anything  he  ought  not  to  have  done,  other  piece  of  evidence  to  be  oonsid- 
that  an  ordinarily  reasonable  and  ered  by  you.  You  are  to  consider 
prudent  man  would  not  have  done  whether  Peterson  was  endeavoring,  in 
under  all  the  circumstances.  He  had  making  a  turn,  to  get  on  the  right- 
a  right  to  make  that  turn.  He  had  hand  side  near  the  hydrant,  where 
a  right  to  use  any  part  of  tlie  street  under  certain  circumstances  he  prop- 
that  he  was  coming  into,  subject  only  erly  belonged."  Johnson  v.  Shaw,  204 
to  the  rights  of  other  people  who  Mass.  165,  90  N.  E.  518. 
might  be  there.     If  two  vehicles  meet  71.  Koenig  v.  Semran,  197  111.  App. 

in  a,  street,  it  is  the  duty  of  each  one       624. 

of  them,  as  seasonably  as  they  can,  72.  Pyers  v.  Tiers,  87  N.  J.  L.  520, 

to   get   each   on   his   own   right-hand       99  Atl.  130. 

side    of    the    traveled    way    of    that  73.  Sections    332-336.       Martin'   v 

street.     But  that  law  does  not  com-       Lilly  (Ind.),  121  N.  E.  443. 
pel  a  man  always- to' be  on  the  right       -  74.  Kennedy  v.  Webster,  137  Minn 
side.     He   can   use   any   part   of   the       335,  163  N.  W.  519. 
street  so  long  as  he  is  not  interfering 
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cycle,  if  he  is  not  exercising  reasonable  care  in  looking  for  other 
travelers,  he  may  be  liable  for  injuries  sustained  by  the  cyclist.'* 
Thus,  negligence  of  the  automobilist  is  properly  found  on  evidence 
tending  to  show  that  he  came  up  behind  the  cyclist  and  ran  into 
him,  for,  in  such  a  case,  the  automobilist  is  in  a  better  position  t& 
avoid  danger,  and  where  the  one  in  front  is  exercising  reasonable 
care,  a  collision  prima,  facie  indicates  negligence  on  the  part  of  the 
driver  of  the  motor  vehicle.'^  If  the  accident  happened  after  dark, 
the  driver  of  the  machine  would  be  deemed  guilty  of  negligence  in 
not  having 'his  car  under  such  control  that  he  could  stop  within  the 
scope  of  his  lights.'"  "' 

Sec.  501.  Speed  and  control  of  auto. 

'  The  driver  of  a  motor  vehicle  is  at  all  times  required  to  have 
the  machine  under  reasonable  control.''*  When  traveling  at  night, 
the  driver  of  an  automobile  should  have  his  machine  under  suCh 
control  that  he  will  not  run  down  cyclists  traveling  in- the  same 
direction.'^  Reasonable  control  implies  that  the  machine'  shall  not 
bfe  run  at  more  than  a  reasonable  r&te  of  speed.^  What  is  a  reason- 
a.ble  rate  of  speed  depends  on  the  surrounding  circumstances,  such 

75.  Rogers  v.  Phillips,  317  Mass.  Connecticut. — Irwin  v.  Judge,  81 
52,  1<M  N.  E.  466 Conn.   493,   71   Atl.   573;    Eadwick  v. 

76.  Heath  v.  Cook  (E.  I.),  68- Atl.  Goldstein,  90  Conn.  701,  98  AtL  583. 
437.  See  also  Barker  ,  v.  Savas  Michigan. — Holden  v.  Hadley,  180 
(Utah),  173  Pac.  673,             !  Mich.  558,  147  N.  W.  483. 

77.  Harnau  v.  Haight,  189  Mich.  Minnesota. — ^Molin  v.  Wark,  113 
600,  155  N.  W.  ,563.    See  sections  336,  Minn.  190,' 139  N.  W.  383. 

344.  TS/eio  York. — Beickhemer  v.  Empire 

78.  Irwin  v.  Judge,  81  Conn.  492,  Carrying  Corp.,  173  N.  Y.  App.  Div. 
71   Atl.    573;    Eadwick  v.   Goldstein,       866,  158  N.  Y.  Suppl.  856. 

90  Conn.   701,   98  Atl.   583;   Harnau  Permsylvania. — Walleigh    v.    Bean, 

V.  Haight,  189  Mich.  600,  155  N.  W.  348  Pa.  St.  339,  93  Atl.  1069. 

563;   Molin  v.  Wark,  113  Minn.  190,  WasUngton. — ^Hartley    v.    Lasater, 

139  N.  W.  383.     And  see  section  336.  96   Wash.   407,   165   Pac.   106. 

79.  Harnau  v.  Haight,  189  Mich.  Gmada. — ^Wales  v.  Harper  (Mani- 
600,  155  N.  W.  563.  toba),  17  West.  L.  R.  623. 

80.  Galifonvia. — ^Weaver  v.   Carter,  * 
38  Cal.  App.  241,  153  Pac.  333. 
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as  the  character  of  the  machine  and  its  equipment,  the  density  and 
nature  of  the  traffic,  the  obstructions  along  the  road.  The  question 
is  generally  one  for  the  jury.*^  Statutes  or  municipal  ordinances 
may  preclude  an  inquiry  as  to  whether  a  particular  speed  is  rea- 
sonable by  arbitrarily  fixing  the  maximum  speed  which  motor  ve- 
hicles may  run  under  given  circumstances.  Such  regulations  are 
to  be  obeyed,  and  their  violation  generally  affords  ample  ground 
for  charging  the  violator  with  responsibility  for  all  damages  proxi- 
mately resulting  therefrom.'^  But  the  jury  may  properly  find  that 
a  speed,  although  not  in  excess -of  a  specific  limitation,  is  unrea- 
sonable under  the  circumstances.*^  The  circumstances  may  be  such 
that  the  driver  of  a  motor  vehicle  should  stop  his  car  to  avoid  a 
collision  with  a  cyclist.  But  one  need  not  necessarily  stop  his  car 
when  he  sees  a  person  on  a  bicycle  approaching  in  plain  view  for 
some  distance,  though  such  bicyclist  is  on  the  wrong  side  of  the 
road,  for  he  may  assume,  in  the  a]3sence  of  anything  appearing  to 
the  contrary,  that  the  bicycle  will  be  turned  to  the  propea-  side  of 
the  road  and  the  collision  thus  avoided.**  The  negligence  of  the 
driver  of  a  motor  vehicle,  however,  may  be  found  by  the  jury, 
though  he  is  not  driving  at  an  excessive  speed,  as  through  incom- 
petency, inattention,  or  a  mistake  in  judgment. 

Sec.  502.  Warning  of  approach. 

The  burden  of  reasonable  care  which  is  imposed  upon  the  driver 

81.  Merkl  v.  Jersey  City  H.  &  P.  Minnesota. — Molin  v.  Wark,  113 
St.  Ry.,  75  N.  J.  Law,  654,  68  Atl.  Minn.  190,  129  N.  W.  383;  Riser  v. 
74;  Brewster  v.  Barker,  139  N.  Y.  Smith,  136  Minn.  417,  163  N.  W.  530. 
App.  Divr724,  113  N.  Y.  Suppl.  1036;  Washington. — Anderson  v.  Kinnear, 
Ackerman  v.  Stacey,  157  N.  Y.  App.  80  Wash.  638,  141  Pae,  1151;  Barth 
Div.  835,  143  N.  Y.  Suppl.  337;  v.  Harris,  95  Wash.  166,  163  Pae. 
Fricker  v.  Philadelphia  Rapid  Tran-  401. 

sit  Co.,  63  Pa.  Super.  Ct.  381.  Wisconsin. — Higgles  v.   Priest,   163 

82.  California. — Weaver   v.   Carter,       Wis.  199,  157  N.  W.  755. 

28  Gal.  App.  341,  153  Pae.  323.  83.  Opitz   v.    Schenck    (Cal.),    174 

Iowa. — Wlateriek  v.  Hamilton,  161  Pae.  40.     And  see  section  334. 

N.  W.  684.     See  also  Larsh  v.  Stras-  84.  Clarke    v.    Woop,    159    N.    Y. 

ser,  168  N.  W.  142.  App.  Div.  437,  144  N.  Y.  Suppl.  595. 
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of  a  motor  vehicle  when  using  the  public  highways,*^  requires,  as 
a  general  proposition,  that  warning  of  its  approach  be  given  to 
other  travelers  who  apparently  are  oblivious  thereto.*^  The  burden 
of  the  operator  of  a  machine  in  this  respect  is  now  generally  af- 
firmed by  statutory  enactment.  If  the  required  warning  is  not 
given,  the  driver  of  the  car  may  be  liable  to  a  cyclist  who  is  un- 
aware of  its  approach  and  who  is  injured  by  a  collision  therewith.^'' 
But  the  fact  that  the  horn  has  been  removed  from  the  auto  and  the 
driver  opens  the  cut-out  to  give  warning,  does  not  necessarily  show 
negligence,  though  the  use  of  cut-outs  was  forbidden  by  ordinance 
at  the  place  of  the  accident.*^  The  duty  of  giving  a  warning  of 
approach  to  an  intersecting  street  may  also  be  imposed  on  the 
rider  of  a  motorcycle,  so  that  if  neither  the  autoist  nor  the  cyclist 
gives  the  warning  an(l  a  collision  thereby  results^  the  driver  of  the 
automobile  may  not  be  liable.^' 

Sec.  503.  Contributory  negligence  of  cyclist  —  in  general. 

In  case  of  a  collision  between  an  automobile  and  a  bicycle  or 
motorcycle,  as  a  general  rule,  the  cyclist  cannot  recover  from  the 
driver  of  the  auto  unless  it  appears  that  he  was  in  the  exercise 
of  reasonable  care  at  the  time  of  the  collision.'"  In  some  jurisdic- 
tions, however,  the  effect  of  contributory  negligence  is  limited  in 
cases  where  it  is  shown  that  the  defendant  has  been  guilty  of 
"  gross  "  negligence.     But  the  courts  in  at  least  one  jurisdiction 

85.  Section  277.  89.  La,rsh  v.  Strasser    (Iowa),  16S 

86.  Section  329.  N.  W.  142. 

87.  See  Christie  v.  McCall  (Cal.  90.  Young  v.  Campbell  (Ariz.), 
App.),  177  Pac.  507;  Rogers  v.  Phil-  177  Pac.  19;  Gibbs  v.  Dayton,  166 
lips,  217  Mass.  52,  104  N.  E.  466;  Mich.  263,  131  N.  W.  544;  Heryford' 
Wales  V.  Harper  (Manitoba),  17  v.  Spitcanfsky  (Mo.  App.),  200  S. 
West.  L.  E.  623.  See  also  Barton  W.  133;  Miner  v.  Rembt,  178  App.. 
V.  Van  Gesen,  91  Wash.  94,  157  Pac.  Div.  173,  164  N.  Y.  wSuppl.  173,  164 
215.  N.    Y.    Suppl.    945;    Tyrell   v.   Leege- 

88.  Linneball    v.    Levy    Dairy    Co.,  (Wash.),  178  Pac.  467. 
173  App.  Div.  861,  160  N.  Y.  Suppl. 

114. 
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have  refused  to  apply  this  doctrine  to  a  ease  of  injuries  caused  by 
the  violation  of  a  speed  limit  statute  by  an  automobile.^^  Mcire- 
negligence. is  not  generally  a  bar  to  wilful  misconduct  on  the  part 
of  the  automobilist ;  but  wilful  conduct  of  the  cyclist  will  defeat 
the  action  although  the  conduct  of  the  automobilist  was  likewise 
wilful.'^ .  Even  children,  when  riding  a  bicycle  along  the  public 
streets,  are  required  to  exercise  the  degree  of  care  reasonably  to 
be  expected  from  children  of  the  same  age  and  intelligence.'^  The 
contributory  negligence  of  a  cyclist  is  ordinarily  a  question  for 
the  jury.'^  .  The  fact  that,  in  a.  collision  between  an  automobile- 
and  a  motorcycle,  the  motorcycle  ran  into  the  sidei  of  the  automo- 
bile does  not  establish  the  contributory  negligence!  of  the  cyclist.'"" 


91.  Higgles  V.  Priest,  163  Wis.  199, 
157  N.  W.  755. 

92.  Spillers  v.  Griffin   (8.  Car.),  95 
S.  E.  133. 

93.  Schrayer    v.    Bishop    &    Lynea 

(Conn.),   104  Atl.  349;   Newmann  v. 

Hudson  County  Co.,  155  N.  Y.  App. 

Div.    271,    139    N.    Y.    Suppl.    1028; 

-Barton  v.  Van  Gesen,   91  Wash.   94, 

157  Pac.  S15.  "An  infant  may  be 
guilty  of  negligence,  and,  if  it  proxi- 
mately contributes  to  its  injury,  it 
bars  a  recovery  by  the  infant  in  the 
same  manner  and  to  the  same  exj;ent 
tliat  contributory  negligence  of  an 
adult  bars  an  action  by  the  latter; 
but  the  difficulty  arises  in  determin- 
ing when,  and  under  what  circum- 
stances, is  an  infant  guilty  of  con- 
tributory negligence.  That  which  will 
be  contributory  negligence  on  the 
part  of  an  adult  may  be  proper  care 
on  the  part  of  an  infant.  That  which 
will  be  negligence  on  the  part  of  one 
infant  may  be  proper  caj-e  on  the 
part  of  another,  depending  upon  the 
age,  discretion,  intelligence,  -experi- 
ence, etc.,  of  the  infant.,     A  child  of 


fender  years,  has  .capacity  to  exercise- 
only  such  care  and  self-restraint  as. 
belong  to  childhood.  Reasonable  men 
are  presumed  to  know  this,  and  must, 
govern  themselves  accordingly.  The- 
caution  and  care  required  of  others 
toward  the  infant  are  measured  by 
the,  age,  the  maturity,  the  capacity,, 
and  the  intelligence  of  the  child. 
Birmingham  &  A.  R.  Co.  v.  Matison, 
166  Ala.  608,  609,  52  South.  49.  A 
child  too  young  to  exercise  any  care- 
or  discretion  is  clearly  as  inoapable- 
of  negligence  .as  it  is  of  crime  or  sin, 
and  is  therefore  not  answerable  to- 
the  doctrine  of  contributory  negli- 
gence. There  are  ages  so  young  (usu- 
ally under  7)  that  tjiere  is  a  conclu- 
sive presumption  of  law,  and  hence- 
evidence  is  not  admissible  to  refute 
the  presumption.''  Jones  v.  Strick- 
land   (Ala.),  77  So.  562„ 

94.  Section  516. 

95.  Zuccone  v.  Main  Fish  Co.. 
(Wash.),:  177  Pac,  314;  Glatz  v. 
Kroeger  Bros.  Co.  (Wis:),  170  N.  W.. 
934. 
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Sec.  504.  Contributory  negligence  of  cyclist — statutory  re- 
quirement as  to  degree  of  care. 

A  statutory  enactment  requiring  one  operating  a  motor  vehicle 
on  the  public  highways  to  use  the  "  highest."  degree  of  care  to  pre- 
vent injury  to  other  .travelers  does  not  apply  to  one  driving  a  mo- 
torcycle who  brings  an  action  for  injuries  received  in  a  collision 
with  an  automobile.  While  such  a  statute  might  apply  in  an  ac- 
tion against  the  cyclist  for  injuries  received  by  another,  when  he 
himself  is  bringing  the  action,  the  criterion  of  his  contributory  neg- 
ligence is  whether  he  exercised  ordinary  care.'* 

Sec.  505.  Contributory  negligence  of  cyclist  —  proximate 
cause. 

Contributory  negligence  or  wrongful  conduct  on  the  part  of  a 
cyclist  is  a  defense  to  his  action  for  injuries  from  an  automobile 
only  when  such  negligence  is  one  of  the  proximate  causes  of  the 

96.  Hopkins  v.  Sweeney  Automobile  not  arise.     All  that  we  hold  here  is 

School  Co.    (Mo.   App.),   196   S.   W.  that  in  the  circumstances  of  this  case 

773,  wherein  it  was  said :     "  The  stat-  the  degree  of  care  resting  upon  plain- 

ute,  being  in  derogation  of  the  com-  tiff  at  the  time  he  was  struck  was 

mon  law,  is  to  be  strictly  construed.  ordinary  care,  while  the  care  resting 

It  was  passed  because  motor  vehicles  upon  defendant  not  to  run  into  him 

are  a  dangerous  instrumentality,  and  as  .he  was  passing  over  the  interseo- 

their    operation    is    known    to    be    a  tion   was   the   care   required   by   the 

source  of  danger  to  others,  and  the  .statute.    If  plaintiff  is  to  be  held  in 

care  required  by  the  statute  was  to  this  ease  to  the  exercise  of  the.statu- 

minimize  that  danger.    There  may  be  tory  degree  of  care,  then,  if  the  driver 

circumstances  in  which  the  driver  of  of  an  automobile  drove  into  a  hole 

a  motor  yehicle  might  be  injured  in  in   the   street    and    was   injured,   he 

the   course   of   the   operation   of    his  could  not  recover  therefor  unless  he 

own  machine,  where  he  could  be  prop-  was  exercising  the  highest  degree  of 

erly  held  to  be  without  remedy   on  care  of  a  very  careful  person,  while 

that  ground   that  the   statutory   de-  if  he  were  driving  a  buggy,  or  any 

gree  of  care  rested  upon  him  at  that  other  conveyance  except  a  motor  ve- 

particular  time,  and  that  his  failure  hide,  he  would  be  held  to  only  ordi- 

to  exercise  that  degree  of  care  was  nary   care.     And   at  the   same  time 

partly    responsible    for    his    injury.  the  fact  that  in  the  one  case  he  was 

We  do  not  say  that  such  a  case  could  operating  a  motor  vehicle,  and  in  the 
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injury.  Thus,  as  a  general  proposition,  the  failure  of  the  ownex' 
<3f  a  motorcycle  with  reference  to  the  proper  registration  andlicws- 
ing  of  the  niachine,  will  not  defeat  his  action  for  injuries.^ 
Whether  the  negligence  or  wrongful  conduct  of  the  cyclist  is  a  con- 
tributing cause  of  the  injury,  may  he  a  jury  question.'* 

Sec.  506.  Contributory  negligence  ojf  cyclist  —  looking  for 
approaching  vehicles. 

One  riding  a  motorcycle  and  obeying  thel  law  of  the  road,  eaionot, 
as  a  matter  of  law  be  said  to  be  guilty  of  contributory  negligence, 
because,  at  the  time  of  hia  collision  with  an  automobile,  he  is  look- 
ing down  at  his  machine. ''  And  a  cyclist  entering  upon  an  intei-- 
seeting  str^t  is  not  required,  as  a  matter  of  law,  to  look  back  to 
see  whether  he  will  be  overtaken  by  an  automobile  on  such  inter- 
secting street.^  Nor  is  one  necessa,rily  required  to  look  for  ve- 
hicles which  may  be  approaching  on  the  wrong  side  of  the  high- 
way.^ But,  when  a  rider  on  a  bicycle  or  motoreyclei  approaches  an 
intersecting  street  along  which  automobiles  and  other  vehicles,  as 
well  as  pedestrians,  may  be  expected  to  travel,  the  cyclist,  in  an 
eixercise  of  due  regard  for  his  own  safety,  should  at  least  look  for 
vehicles.^    Even  a  child  is  expected  to  usei  some  care  in  looking  for 

other  he  was  not  would  have  nothing  163  Pac.  863 ;  McCa,rragher  v.  Proal, 

to   do  in   a  causative  way,   with  his  114  N.  Y.  App.  Div.  470,  100  N.  Y. 

injury."  308;  Weber  v.  Swallow,  136  Wjs,  43, 

97.  Marquis  v.  Messier   (R.  I.);  99  116  N.  W.   844.     See  also  Parker  v. 
Atl.  5&T.    See  also  Polmatier  V.  New-  Cartier    (E.   I.),   105  Atl.   393. 
l)ury    (Mass.),  120  N.  E.  850.     And  Where  a  delivery  boy  riding  a  bi- 
3ee  section  126.  cycle   wa,s  struck  by   an   aiitomobile 

98.  Weber  v.  Beeson  (Mieh.),  164  which  he  attempted  to  cross  in  front 
N.  W.  255.  of  on  a  paved  street  sijtty-seven  feet 

99.  Allan  v.  Pear«on,  89  Conn.  401,  wide  it  was  held  that  he  was  guilty 
04  Atl.  277.  of  negligence  where  it  appeared  that 

1.  Hopkins  v.  Sweeney  Automobile  he  was  experienced  in  j;he  use  of  the 
School  Co.  (Mo.  App.),  196  S.  W.  bicycle  and  in  riding  about"  the 
773.  streets ;    that  he-  had  only  the  auto- 

2.  Dier  v.  Voorhees  (Mich.),  167  mobile  and  another  bicycle  to  avoid 
N.  W.   36.  and   that  if  he  liad  looked   he  must 

3.  Livingston    v.    Barney     (Colo.),  have   seen   the   oncoming   automobile 
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other  vehicles,  though  the  care  required  depends  upon  the  age  and 
intelligence 'of  the  child.*  Whe(re  one  riding  a  bicycle  westward 
on  the  north  side  of  a  street  collided  at  the  intersection  of  a  cross 
stl'eet  with  an  automobile  which  had  just  crossed  from  the  south 
side  of  the  street,  behind  an  eastbound  car,  for'  the  purpose  df  go- 
ing north  on  the  cross  street,  it  was  held  that  the  plaintiff  was 
giiiltj  or  tfegiigence,  eith^i'  in  failing  to  keep  a  proper  lookout  or 
in  riding  so  near  the  street  ear  and  at  such  spefed  as  to  render  the 
collision  ineivit^ble.^ 


Sec.  507.  Contributory  negligence  of  cyclist— care  in  look- 
ing. 

When  looking  for  automobiles,  the  cyclist  must  use  reasonable 
care,  for  he  will  be  charged  with  knowledge  of  such  vehicles  as  in 


a  few  rods  away..  And  it  was  de- 
clared that  if  lie  did  not  look  lie 
did  not  exercise  common  prudence. 
Gibbs  V.  Dayton,  166  Mich.  263,  131 
N.   W.   544. 

4.  Newmann  v.  Hudson  County 
Co.,  155  N.  Y.  App.  Div.  371,  139 
N.  Y.  Suppl.  1028;  Barton  v.  Van 
Gesen,  91   Wash.   94,   157  Pac.   215. 

5.  Weber  v.  Swallow,  136  Wis.  46, 
116  N.  W.  844,  wherein  it  v^&a  said: 
"_y^'e  are  led  to  the  conclusion  that 
if  plaintiff  was  riding  near  the  curb 
he  was.  guilty  of  a  want  of  ordinary 
care  in  not  observing  defendant  and 
avoiding  running  into  the  autompbile 
and  that  such  negligence  contributed 
to  produce  the  collision.  If,  on  the 
other  hand,  plaintiff  rode  so  near  the 
street  car  that. he  was  unable  to  see 
defendant  in  time  to  avoid  colliding 
M'ith  -his  automobile  after  it  emerged 
from  behind  the  pa,asing  car,  then  he 
was  guilty  of  culpable  negligence,  be- 
cause he  ,  was  bound  to  anticipate 
that  the  street  crossing  might  be  used 
()V  travelers  either  on  foot  or  in  ve- 


hicles, whose  safety  he  necessarily 
imperiled  by  thus  using  the  road. 
Such  a  situation  demanded  of  him 
a  high  degree  of  care  and  watchful- 
ness for  the  safety  of  others  by  rea- 
son of  the  great  liability  of  colliding 
with  and  injuring  them.  Such  con- 
duct by  plaintiff  was  imminently  dan- 
gerous to  others,  and  therefore  was 
under  the  circumstances  a  want  of 
that  care  that  ordinarily  careful  per- 
sons exercise  under  the  same  or  simi- 
lar circumstances.  From  the  physi- 
cal facts  surrounding  the  coUisior^  it 
appears  that  whichever  way ,  plaintiff 
used  the  street  just  before  and  at  the 
time  of  the  collision  proves  him  neg- 
ligent either  in  failing  to  keep  a 
proper  lookout  and  thus  avoiding  a 
collision  with  the  defendant,  or  in 
using  the  street  near  a  passing  street 
car  in  a  manner  and  at  a  rate  of 
speed  as  made  it  inevitable  that  he 
would  collide  with  travelers  emerg- 
ing from  behind  street  cars  and  at- 
tempting to  pass  over  crossing 
sti'eets."' 
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the  exercise' of  reasonable  earei  he  should  have  seen.^'  If  his  view  is 
obstructed  until  he  peaches  the  street,  his  speed  should  be  reduced 
to  a  reasonable  rate  undet  the  circumstances,  aUd,  aS  soon  as  he 
emerges  beyond  the  obsti'uctions,  hei  should  exetcise  his  faculty  of 
vision.'  Whereit  appeared  that  the  plaintiff  rode  upon  a  bicycle 
down  a  I  steep  farm  driveway  upon  a  State  highway  which  he  iii- 
tended  to  cross,  and  was  there  struck  by  the  defendant's  autom(>- 
bile^  which  was  driven  at  a  negligent' rate  of  speed,  and  near  the 
entrance  to  the  highway  the  view  from  the  driveway  was  ob- 
scured, but  at  a  point  on  the  driveway  about  100  feet  from  the 
road  there  was  a  view  of  the  highway  for  308  feet,  and  the  plain- 
tiff testified  that  he  looked  when  at  this  point  and  did  not  see  the 
automobile,  and  had  two  milk  pails  suspended  on  the  handle  of 
his  bicycle,  and  knew  that  the  road  was  much  used  by  automobiles, 
and  several  of  the  plaintiff's  witnesses  testified  that  the  automo- 
bile sounded  two  warning  signals,  but  the  plaintiff  denied  having 
heard  them,  it  was  held  that  a  finding  that  plaintiff  was  free  from 
contributory  negligeince  was  against  the  weight  of  evidence.* 

Sec.  508.  Contributory  negligence  of  cyclist  —  crossing  in 
front  of  observed  auto. 

When  a  cyclist  uses  due  care  in  looking  for  approaiching  vehicles, 
and  actually  sees  one,  he  is  not  necefesarily  guilty  of  Contributory 
negligence  because  he  does  iiot  stop  and  give  the  right  of  way  to 
the  motorist.  If  both  the  cyclist  and  the  motorist  are  approaching 
a  street  intersection  along  different  streets,  the  cyclist  .may,  per- 
haps, be  justified  in  thinking  that  he  can  cross  before  the  automo- 
bile will  reach  the  crossing.'  Even  though  the  automobilist  is 
given  tie  right  of  way  at  the  crossing,  if  the  machine  is  some  dis- 
tance from  thei  crossing  when  the  cyclist  enters  the  intersection,  the 

6.  McCarragher  v.  Proal,  114  N.  Y.  8.  Simpson  v.  Whitman,  147  N.  Y. 
App.  Div.  470,  100  N.  Y.  Suppl.  208.  App.  Div.  643,  132  N.  Y.  Suppl.  801. 

7.  MqCarragher  v.  Proal,  114  N.  Y.  9.  Weber  v.  Beeson  (Mich.),  164 
App.  Div.  470,  100  N.  Y.  Suppl.  308.  N.    W.    256;    Walleigh    v.   Bean,   348 

Pa.  St.  339,  93  Atl.  1069. 
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lattw  may  justify  bis  conduct  in  attempting  the  crossing.^" 
Whether  he  is  justified  in  proceeding,  is  generally  a  question  for 
the  jury.^'^  Unleg^  the  appeai*ances  ijidieate  to  the  contraiy,  he  may 
assume  that  the.fiutomabiyst  wiU  not  violate  speed  limits  and  will 
obey  the  law  of  the  rpad.^  When  he  i?  proceeding  along  the  road, 
hpj  may  also  assume  that  the  driver  of  an  automobile  coming  from 
the  rear  will  npt  run  him  do^vn.^^  And,  where  a  person  is  riding 
a  bicycle  on  the  right  side  of  the  road  in  the  day  time  and  an  au- 
tomobile is  behind  him  going  in  the  same  direction,  it  is  held  not 
Ijp  be  negligent  as  a  matter  of  law  for  the  bi&yclist  to  attempt  to 
cross  the  road,  where  the  automobile  is  so  far  behind  that  it  might 
reasonably  be  expected  that  the  person  operating  it  wwld  see  him." 
But  one  riding  a  bicycld  from  a  private  driveway  to  the  street 
may  be  negligent  as  a  matter  of  law  where  he  fails  to  give  any 
warning  of  his  approach  and  runs  direfetly  into  the  path  of  an  ap^ 
proaching  motor  v^icle.^^ 

Sec.  509.  Contributory  uegli|^ence   of  cyclist- — speed  of 
cyclist. 

In',  the  case  of  a  collision  between  a  motor  vehicle  and  a  motor- 
cycle! or  bicycle,  the  cyclist  will  'be  deem^  guilty  of  contributory 
negligence  if  his  speed  at  the  time  of  the  collision  was  unreason- 
able and  such  speed  was  one  of  the  prommate  causes  of  the  ac- 
cident,^^    And,  if  the  spedd  of  the  bicyclists  was  such  as  to  ex- 

10.  Weber  y.  Beeson  (Mich.),  164  ,  16.  Young  v.  Campbell  (Ariz.),  177 
N,  W.  355."  Pac.  19;   Cook  v.  Miller    (Cal.),   166 

11.  Walleigh  v.  Bean,  3*8  Pa.  St.  Pac.  316;  Webei-  v.  Swallow,  136 
339y  93  Atl.  1069.  Wis.  46,  116  N.  W.  844. 

12.  Section   512.  Amendment  of  answer. — Where,  in 

13.  Harnau  v.  Haight,  189  Mich.  an  action  by  a  bicyclist  against  the 
600,  155  N.  W.  563.  driver  of  an  automobile  for  d&mages 

14.  Rogers  v.  Phillips,  306  Mass.  sustained  Tn  a  collision,  there  is  evi- 
308,  93  N.  E.  337,  38  L.  E.  A.  (N.  dence  that  the  plaintiff  was  travel- 
S.)   944.  ing  at  a  rate  in  excess  of  six  miles 

15.  Hunter  v.  Mountfort  (Me  ).  an  hour  at  the  time  of  the  collision, 
102  Atl.  975.  the  defendant  at  the  clOse  of  the  evi- 
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eeed  the  statutory  or  municipal  limitation,  tlie  general  rule  ii  that 
negligence'  as  a  matter  of  law  may  be  adjudged."  JBut  in  some 
jurisdictions  the  Adolatioh  of  a  speed  or Aiilancei  is  not  negligence, 
but  is  merely  evidence  of  negligence;  and,  in  such  a  dase,  it  will 
remain  a  question  for  the  jury  whether  the  violation  of  the  speed 
regulation  will  constitute  negligence.^  A  rate  of  speed  below  that 
prescribed  by  statute  or  ordinanoel  may,  however,  be  unreasonable 
under  some  circumstances,  and  may  afford  basis  for  a  charge  of 
negligence.^'  Speed  regulations  are  sometimes  enacted  in  such 
form  as  to  except  from  theiir  operation  the  vehicles  of  police  of- 
ficers in  pursuit  of  offenders;  but  nevertheless  such  an  officer  may 
be  guilty  of  contributory  negligence  if  he  runs  a  motorcycle  faster 
than  a  reasonable  rate  of  speed.?"  When  the  cyolist  is  approaching 
a  street  intersection  over  wMch  vehicles  on  the  cross  street  have 
prior  rights  at  the  crossing,  it  is  the  duly  of  the  cyclidt  to  slacken 
his  speed  so  that  he  may  accord  to  vehicles  on  the  inteTseoting  street 
the  rights  of  pxiority  to  which  they  are  entitled.^  Where  a  statute 
forbids  a  speed  in  going  over  a  street  crossing  at  a  rate  in  excess 
of  four  milff  an  hour  when  any  peirson  was  upon  the  crossing,  it 
was  held  that  a  cyclist  was  not  necessarily  guilty  of,  contributory 
negligence  in  passing  the  (a-ossing  at  a  speed  of  from  twelve  to 
fifteen  miles  an  hdur  wllien  there  was  no  person  on  tbei  crossing.^' 

Sec.  510.  Contributory  negligence  of  cyclist — violation  of 
law  of  road. 

A  cyclist  is  geiierally  subject  to  the  recc^ized  law  of  the  road.^ 

dence  will  be  permitted  to  amend  his  20.  Miner  v.  Rembt,  178  App.  Div. 

answer  so  as  to  set  up  a  city  ordi-  173,  164  N.  Y.  Suppl.  173,  164  N.  Y. 

nance  which  prohibited  the  riding  of  Suppl.  945. 

bicycles  at  the  point  faster  than  six  21.  BuUis   v.   Ball,   98   Wash.   342, 

miles  an  hour.    Barton  v.  Van  Gesen,  167  Pac.  948. 

91  Wash.  94,  157  Pac.  215.  22.  Barth  v.  Harris,  95  Wash.  166, 

17.  Section  321.  163  Pac.  401. 

18.  Weber   v.  Beeson    (Mieh.),  164  23.  Clarke  v.  Woop,  159  N.  y!  App. 
K.  W.  255.    And  see  section  330.  Div.  437,  144  N.  Y.  Suppl.  595.   And 

19.  Cook  V.  Miller  (Cal.),  166  Pae.  see  sections  345,  493. 
316.     And  see  section  324. 
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A  violation  of.3Upli  law  is  considered  as  prima  fa-cis  evideneeof 
niegligeaeejff  and^henqe,  in  case  of  a  ccdlision  of  a  Hiotorcyele;  or 
bicycle  with,  an  automobile,  the  .conduct  of  the  cyclist  in  operating 
his.  machine  in  violation  of  the  recognized  rule  of  the  road  may  bar 
a  recovery  for,  his  injuries.  ^^  To  havethis  effect,  however,  the  vior 
lation  of,  the  Jaw  of  the  road  by  thp  cyclist,  must  be  one  of  the 
proximate  causes  of,  the  collision.^    ,  •; 

Sec.  511.  Contributory  neglig^ence  of  cyclist  —  warning  of 
approach. 

Statutory  provisions  generally  require  that  mbtor  vehicles  shall 
be  equipped  with  a  horn  or  other  device  for  giving  a  warning  of. 
the  approach  of  the  machine,  and  thait  such  equipment  shall  be 
used  for  warning 'otiier  travelers.^''  Eegulations  of  this  character 
may  apply  tx)  motorcycles.  When  a  motorcycle  and  an  automobile 
are  approaching  at  right  angles  toward  a  street  intersetetion,  and  a 
regulation  of  this  nature  applies  to  the  motorcycle  as  well  as  to  the 
automobile;  and  neither  sdund^the  required  signal,  the  cyclist  may 
be  blamabfe  for  the  accident  to  the  same  fextent  as  the  automobilist, 
and  hence  will  be  denied  recovery  against  the  latter.^* 

Sec.  512.  Contributory  negligence  of  cyclist  —  reliance  on 
observance  of  law  by  automobilist. 

Until  a  traveler  on  a  street  or  highway  hassotne  knowledge  in- 
dicating the  situation  to  be  otherwise*,  he  isjentitled  to  assume  that 

other  travelers  will  obey  the  law  of  the  road  and  will  violate  no 
'         tit'' 

24.  Section  S67.  Ill-  App.  459;  Edwards  v.  Yarbrough 

25.  Borg  V.  Larson  (Ind.),  Ill  N.  (Mo.  App.),  301  S.  W.  97^;  Wright 
E.  201;  Clarke  v;  WoOp,  159  N.  Y.  v.  Mitchell,  252  Pa.  325,  97  Atl.  478. 
App.  Div.  437,  144  N.  Y.  Suppl.  595;  26.  Harnau  v.  Haight,  189  Mich. 
Ewwig  V.  Lumber  Operating  &  Mfg.  600,  155  N.  W.  563. 

Co.,   183   N.   Y.    App.    Div.   198,    170  27.  Section  330. 

N.  Y.  Suppl.  192;  Presser  v.  Ddilgh-  28.  Corning    v.    Maynard     (Iowa), 

erty.   239   Pa.    St.   312,   86   Atl.   854.  162   Jf,    W.   564;    Larsh    v.    Strasaer 

See'  also   Brandenberg  v.   Klehr,   197  (Iowa).   168  N.   W:   143. 
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regulations  pei'taining  to  its  use.^'  A,  cyclist  is  not  necessarily 
guilty  of  negligence  because  h.ei  sustains  a  collision  ou  account,  of 
this  reliance  of  such  assumption,^"  or  because  he  does  not  anticipate 
a  violation.^^  Thus,  if  one  riding  on  a  motorcycle  sees  an  automp- 
bile  approaching  on  the  wrong  side  of  tbe  highway?  be  need .  not 
stop,  but  may  proceed  a  reasonable  distance  in  reliance  that  the 
operator  of  ike  automobile  will  tUrif  to  the  proper  side  of  the  high- 
way .^^  But,  while  hel  has  a  right  to  assume  that  statutes  and  or- 
•dinances  will  be  observed,  this  does  not  relieve  him  from,  the,  duty 
of  exercising  care  and.  caution  for  his  own  safety,  and  when  he 
observes  that  the  law  is  being  violated,  he  is  not  justified  in  pro- 
ceeding and  asserting  his  rights.^' 

Sec.  513.  Contributory  negligence  of  cyclist  —  last  clear 
chance  doctrine. 

In  some  jurisdictions  the  "  last  clear  chance  "  doctrine  prevails 
to  the  effect  that  one  who  by  his  negligence  has  placeid  himself  in  a 
dangerous  situation  may  nevertheless  not  be  barred  from  a  recovery 
for  his  injuries,  if  the  other  party  saw^  or  by  the  ebcercise  of  rea- 
sonable care,  could  have  seen  the  situation  in  time  to  have 
avoided  the  injury  and  negligently  failed  to  do  so.^^  In  many 
jurisdictions,  however,  the  "  last  chance  "  rule  applies  only  where 
the  defendant  actually  saw  the  dangerous' situation  and  not  where 
reasonable  care  on  his  part  would  have  enabled  him  to  have  seen 
it.^^     In  any  evetnt,  if  the  cyclist  suddenly  places  himself  in  the 

29.  Section  353.  '  Y.   App.   Div.   470,   100  N.   Y.   Suppl. 

30.  :^eitz    V.    Hodgkins,    185    Ind.       308. 

163,  113  K.  E.  386;  Heryfordv.  Spit-  34.  See    Heryford     v.     Spitcanfsky 

-canfsky    (Mo.  App.).  300  8.  W.  123;  (Mo.  App.),  300  S.  W.  133. 

'I*inder  v.   Wickstrom,   80  Ofeg.   118,  South   Carolina. —  The   "last   clear 

156  Pac.  583.  chance  "   doctrine   cannot  be   invoked 

31.  Dunkel  v.  Smith  (Wis.),  169  in  South  Carolina.  Spillers  v.  Grif- 
ISr.  W.  567.  fin    (S.  Car.),  95  S.  E.  133. 

32.  Pinder  v.  Wickstrom.  SO  Oreg.  35.  Maris  v.  Lawrence  Ry.  &  Light 
118,  156  Pac.  583.                         "''  Co.,  98  Kans.  205,  158,  Pac.  6;  Twit- 

33.  MeCarragher  v.   Proal,   114   N.  chell  v.  Thompson,  78  Oreg.  385,  153 
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dangerous  position,  as  wbfen  he  suddenly  swerves  in  front  of  the 
motor  vehicle,  there  is  generally  no  room  for  application  of  the 
last  clear  chance  doctrine.^"  That  is  to  say,  when  the  contributory 
negligence  of  the  cyclist  is  concurrent  with  the  negligence  of  the 
driver  of  the  vehicle,  the  cyclist  cannot  recover.*'     ' 

Sec.  514.  Contributory  negligence  of  cyclist —  acts  in  emer- 
gencies. 

WheSn  one  riding  on  a  bicycle  or  motorcycle  is  suddenly  placed 
ill  danger  of  an  imminent  collision  with  an  automobile  driven  neg- 
ligently, he  is  not  expects  to  use  the  coolness  with  which  he  would 
act  under  normal  circumstances.^*  His  lack  of  judgment  and 
failure  to  use  the  best  means  to  avoid  the  accident,  do  not  neces- 
sarily render  him  guilty  of  contributory  negligence  as  a  matter  of 
law.^'  A  question  for  the  jury  is  presented.^  iThe  fact  that  in 
the  emergency  he  viplaf es  the  law  of  the  road  by  running  on  the 


Pac.  45;  Bullis  v.  Ball,  98  Wash.  342, 
167  Pac.  943.  See  also  Radwick  v. 
Goldstein,  90  Oonn.  701,  98  Atl.  583; 
Goodman  v.  Bauer  (Ind.  App.),  Ill 
N.  E.  315. 

36.  Nelson  v.  Hedin  (towa),  169 
N.  W.  37;  Hartley  v.  Lasater,  93 
Wash.  407,  165  Pac.  106. 

37.  Bullis  V.  Ball,  98  Wash.  342, 
167  Pac.  942.  '  ' 

38.  "  Men  who  act  in  emergencies 
are  not  to  be  held  to  that  strict  ac- 
countability that  the:  law  demands  ,of 
those  who  act  deliberately.  Nor  are 
they  to  be  penalized  because  they  did 
not  do  what,  in  the  light  of  subse- 
quent events,  or  in-  theory,  would 
have  avoided  the  accident.  The  in- 
stinct of  self-preseryation  and  the  in- 
stinct to  refrain  from  hariping  others 
are  always  present  in  emergent  sit- 
uations affecting  personal  security. 
These  impulses  prompt  that  which  is 


done,  and  what  is  done  is  usually 
that  which  should  have  been  done, 
or  all  that;  could  have  been  done. 
Hence  the  law  will  excuse  an  act 
which,  if  done  deliberately  or  after 
a  lapse  of  time  sufficient  for  reflec- 
tion, wOuld  make  the  actor  answer- 
able as  for  a  willfiil  tort."  ,  Hartley 
V. .  Lasater,  96  Wash.  407,  165  Pac. 
106.'  '  ■ ''  ' 

39.  Lebsack  v.  Mooi-ie  (Colo.),  177 
Pac.  137;  Walterick  v.  Hamilton 
(Iowa),  161  N.  W.  684;  Pyers  v. 
liersj  89  N.  J.  L.  520,  99  Atl.  130; 
Wright  Y.  Mitchell,  258  Pa.  325,  97 
Atl.  478;  Sheffield  v.  Union  Oil  Co., 
82  Wash.  386,  144  Pac.  529;  Hartley 
V.  Lasater,  96  Wash.  407,  165  Pac. 
106.  See  also,  Beickhemer  v.  Empire 
Carrying  Corp.,  173  N.  Y.  App  .Div. 
866,   158  N.  Y.   Suppl.  856.         ^. 

40.  Sheffield  v.  Union  Oil  Co., .  82 
Wash.   386,.  144  Pac.   529.     ■ 
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wrong  side  thereof,  does  not  conclusively  establisli^liisuegiigeuce.''^ 
The  hest  msians  of  avoiding  the  accident  jnight  be  the!  stopping  of 
hiis  bicycle  as  soon  as  possible,  but  he  is  not  charged  vrith,  negli- 
gence per  se  because  he  attempts  to  ayoid  the  collision  in  some  other 
manner. ^^  And,,  if  the  cyclist,  in  ojjdei-  to  avoid  the  impending  col- 
lision, runs  his  machine  into  the  curb  and  is  thereby  injured,  the 
injuries  receiyed  may  be  deemed  the  proximate  result  of  the  negli- 
gence Qf  the  automobilist,*^  In  many,  jurisdictions,  this  general 
■doctrine  is  limited  to  cases  where  the  injured  person  is  placed  in 
peril;  through  the  negligence  of  the  defendant  and  without  negli- 
gence on  his  part.^* 


41.  Sheffield  v.  Union  Oil  Co.,  SZ 
Wash.  38«,  144  Pac.  529. 

42.  Pyers  v.  Tiers,  89  N.  J.  L.  520, 
39  Atl.  130. 

43.  Wright  y.  Mitchell,  252  Pa. 
325,  97  Ati.  478,  wherein  it  was  said: 
■"If  at  the  time  of  the  accident,  the 
plaintiff  was  exercising  proper  care 
ip  passing  along  ,the  highivay,  and 
the  (defendant  negligently  managed 
his  machine  so  as  suddenly  to  imperil 
the  safety  of  the  plaintiff,  the  latter 
■would  not  be  guilty  of  negligence  if, 
■while  exercising  the  caution  of  a  pru- 
dent man,  his  bicycle  struck  the  curb 
■when  he  was  attempting  to  escape  the 
peril.  In  that  case  the  proximate 
cause  of  the  accident  would  not  be 
the  act  of  the  plaintiff  in  riding  his 
"bicycle  against  the  curb,  but  the  neg- 
ligence of  the  defendant  which  endan- 
gered the  plaintiff's  safety.  If  the 
plaintiff  would  have  been  struck  and 
injured  by  the  defendant's  machine 
had  he  not  deflected  from  the  straight 
■course  along  the  highway  as  a  means 
•of  escaping  from  impending  danger, 
he  would  not  necessarily  be  guilty  of 
negligence  if,  in  attempting  to  escape 
the  danger,  he  did  not  exercise  the 


care  or  judgment  re.quired  of  him  if 
it  had  been  his  voluntary  action.  All 
that  was  rieqiiired  of  him  to  protect 
'  himself  from  the  anticipated  danger 
was  to  use  the  care  p;f  an  ordinarily 
prudent  man,  under  all  the  circum- 
stances, and,  if  he  did  so,  he  could 
hot  be  charged  with  negligence.  When 
a ,  person  has  beeij  put  in  sudden 
peril  by  the  negligent  act  of  another, 
.and,  in  an  instinctive  effort  to  escape 
from  that  peril,  falls  upon  another 
peril,  it  is  immaterial  whether  under 
different  circurastanceg  he  might  and 
ought  to  have  seen  and  avoided  the 
latter  danger." 

44.  Newmann  v.  Hudson  County 
Co.,  155  -N.  Y.  App.  Div.  271,  139  N. 
Y.  Suppl.  1028,  wherein  it  was  said: 
"  If  the  child,  in  the  exercise  of  due 
care,  had  found  herself  in  a  position 
of  danger  caused  by  the  negligence  of 
the  defendant,  and  became  frightened 
suddenly,  then,  of  course,  she  was 
not  chargeable  with  the  exercise  of 
what  in  a  moment  of  calmness  wouW 
be  ordinary  care,  and  she  should  not 
be  chargeable  with  blame  in  turning 
the  bicycle  to  the  south  and  running 
in  front  of  the  oncoming  motor  truck 
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Sec.  515.  Negligence  of  guest  of  cyclist. 

Though  a  contl-ary'iiile' prevails  in  a  ffew  jurisdictions,  the  rule 
generally  adopted  in  this  country-is  that  the'  negligence  of  the 
driver  of  an  automobile  is  not  imputed  to  a  mete  guest  riding 
therein.^^  One  riding  as  a  guest  on  the  rear  or  side  of  a  motorcycle 
is  to  be  considered  similarly.^*  But,  though  the  negligence  of  the 
driver  is  not  imputed  to  the  passenger,  the  latte^r  nevertheless  mu:st 
exercise  reasonable  care  for  his  own  safety.^'  As  in  other  cases  of 
negligence  and  contributory  negligence,  whether' '  reasonable  care 
has  been  employed  is  generally  a  question  for  the  jury.^*  Negli- 
gence will  not  necessarily  be  charged  against  the  guBst  merely  be- 
cause he  has  reason  to  believe  that  thek  cyclist  was  usually  careless ; 
but  such  fact  is  metrely  one  of  the  circumstances  to  be  considered 
by  ithe  jury  in  determining  whether  the  guest  has  exercised  proper 
care.*'  But,  though  the  negligence  of  the  cyclist  will  not  be  im- 
puted to  the  guest,  there  may  remain  the  question  whether  the  neg- 
ligence of  the  automobilist  was  a  proximate  cause  of  the  accident, 
or  whether  the  negligence  of  the  cyclist  was  the  sole  cause  of  the 
accident;  in  the  latter  event,  the  automobilist  is  not  liable  for  the 
injury  to  the^  guest.^' 

Sec.  516.  Function  of  jury. 

As  in  other  cases  of  hegligence,  when  a  cyclist  is  hringiiig  an  ac- 
tion for  injuries  recei^d  f rom  a  collision  with  a  motor  vehicle,  the 

in    order   to   avoid   it,   but   such   rule  460;  Wiley  v.  Youftg  (Cal.),  l?4,Pae. 

applies  only  to  a  case  where  the  per-  316;   Sanders  v.  Taber.  79  Oreg.  522, 

son  injured  was  put  in  a  position  of  155  Pac.   1194. 

danger  through  the  negligence  of  the  47.  Parnienter    \.    McBougall,    172 

defendant,    and    without    any    negli-  Cal.   306,   156  Pac.   460;    Bell  v.  Ja- 

gence  on    his   or    her    part,    and   the  cobs   (Pa.),  104  Atl.  587. 

court   should    have   so    stated."      See  48.  Parmenter    v.    McDougall.    172 

also  Corning  v.  Maynard   (Iowa),  162  Cal.  306,  156  Pac.  460. 

N.  W.   564.  49.  Wiley    v.    Yoiiilg     (Cal.),    174 

46.  Section  679.  Pac.  316. 

46.  Karpeles   v.   City   lee   Delivery  50,  iKarpeles   v.    City   lee   Deli\^ery 

Co.    (Ala.),    73    So.    643;    Parnienter  Co.   (.Ala),  73  Sn.  642. 
Y.  McDougall,  172  Cal.  306,  166  Pae. 
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neglig^ce  of  the  defendant  and  ii^e  contributory  negligence  of  the 
plaintiff  are  generally  questions  for  the  jury."  As  has  been  said,^^ 
"  It  is  well  established  that  if  the  evidence  in  a  personal  injury 
■action  for  n^ligenoe  is  conflicting,  or,  if  not,  if  the  inferences  to 
be  drawn  therefrom  are  doubtful  and  uncertain,  then  the  ques- 
tions of- negligence  are  for  a  jury."  Where  there  is  a  conflict  in 
the  evidence  as  to  whelther  a  collision  between  the  plaintiff's  bicycle 
and  the  defendant's  automobile  was  caused  by  the  defendant  sud- 
denly turning  to  the  left-hand  side  of  the  street  and  thereby  strik- 
ing the  plaintiff,  who  was  coming  from  the  opposite  direction,  or 
by  the  sudden  veering  of  the  plaintiff's  bicycle,  a  question  arises 
for  the)  jury.^  Whether  the  acta  of  negligence  alleged  were  the 
proximate  cause  of  the  damages  resulting  from  a  collision  of  the 
plaintiff's  motorcycle  with  the  defendant's  automobile,  is  a  jury 
question.^*  In  an  action  for  negligent  injuries  claimed  to  have 
resulted  from  the  collision  of  a  motorcycle*  and  an  automobile,  the 
owner  of  which  is  shown  by  undisputed  evidence  to  have  failed 

51.  California.— Townseni  v.  Keith,  Kew  Bampshlre. — Whitney  v.  Carr, 

34    Cal.    App.    564,    168    Pac.    403;  106  At\.   37. 

Whitelaw  v.  McGillard,  176  Pac.  679 ;  Sew  Jersey. — Siegeler  v.  Nevweiler, 

Christie  v.  McCall    (Cg,!.  App.),  177  102  Atl.  349. 

Pac.  507;  Giideritz  v.  Boadway  Bros.  A'cic  York. — Linneball  v.  Levy  Dairy 

(Cal.    App.),    177   Pac.    859.  Co.,  173  N.  Y.  App.  Div.  861,  160  N. 

/iJmot*.— Hodges   v.   Coey,   205   111.  Y.  Suppl.  114. 

App.  417.  North  Carolina. — Cooke  v.  Jerome, 

/otca.— Nelson  ^.  Hediii,  169  X.  W.  ]72  N.  Car.  626,  90  S.  E.  767. 

37.  Pennsylvania. — Walleigh    v.    Bean, 

Kansas.— Keil   \.    Evans,   99   Kans.  248   Pa.  St.   339,  93   Atl.  1069. 

373,  161  Pac.  639.  Wiscon^sin. — Slack     v.     Joyce,     163 

Massachusetts.— naVett  v.  Growell,  Wis.  567,  158  N.  W.  310;   Dunkel  v. 

122  N.  E.  264.  Smith,  169  N.  W.  567. 

Michigan. — ^Vezina  v.  Shermer,  165  52.  Friedrich  v.  Boulton,  164  Wis. 

N.    W.    697;    Dier   v.    Voorhees,    167  .",36,  159  K.  W.  803. 

N.  W.  26 ;   Rotter  v.  Detroit  United  53.  Harris   v.   Pew,    185   Mo.   App. 

By.,  171  N.  W.  514.  375,  170  S.  W.  344. 

Minnesota. — Biser  v.  Smith,  136  54.  F.  J.  Cooledge  &  Sons  v.  John- 
Minn.  417,  163  N.  W.  520;  Kelly  v.  son-Gewinner  Co.,  17  Ga.  App.  733, 
JMoKeon,  166  N".  W.  329;  Williams  V.  88  S.  E.  409;  Weber  v.  Beeson 
Larson,   168   N.   W.   348,  (Mich.),  164  K   W.  355. 
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in  complying  with  the  statute  requiring  the  driver  of  a  motor  ve- 
hicle fto  keep  to  the  right  of  streiet  intersetetions  ii.  turning  corners, 
while  the  hicyclist  Was  claiiii^d  to  have  been  n^ligent,  under  dis- 
puted testimony,  in  failing  "to  avoid  the  accident,  the  question  of 
neglig^ce  and  of  contributory  n^lig^ce  were  held  to  he  for  the 
jury.* 

56.  Beed  v.  Martm,  160  Mich.  353, 
125  N.  W.  61. 
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Sec.  517.  In  general. 

Owners  of  aniinal-dra\sgi,aiii motor,- y.elucles  have  equal  rights 
in  the  streets  and  highways,  subject  to  the  exercise  of  reasonable 
care  hj  each  with  respect'  to  the  rights  of  the  other. ^  Therefore 
the  fact,  standing  alone,  that  a  horse  becomes  frightened  by  the 
operation  of  an  automobile  iu  a  street  does  not  render  the  motorist 
liable  for  an  injury  thus  incurred.^  And,  though  the  owner  of  an 
animal  may  be  aware  of  its  tendency  to  become  frightened  at  the  • 
approach  of  an  automobile,  he  is  not  guilty  of  negligence  in  ^riving 
it  along  a  street  or  highway.*  In  all  cases  the  principle  controls 
that  reasonable  care  is  required  of  all  users  of  the  public  fhorou^h- 
f ares.     It  is  the  duty  of  the  driver  of  an  automobile  in  every  case 

1.  Arkansas. — Russ    v.    Strickland,  drawn   vehicles  liave  the  same  .right 

197  S.  W.  709.  ,  to   use   the   public   streets   as    street 

Delaware. — Walls    v.     Windsor,    §  ears    or    automobiles  —  neither   more 

Boyce's    (38   Del.)    365,   92  fiVtl.   989.'  nor    less;     none    of    them    may    go 

/mdiaMO.^-Brinkraan     v.     Pacholke,  ,  blithely  along  Indifferferit  to  the  dan- 

41  Ind.  App.  663,  84  N.  E.  762;  East,,  ger -of  others,  but  eacli  must  be  op- 

V.   Amburn,  47  Ind.  App.  530,  ,94  N.  erated  so  as  to  prevent  doing  .avoid- 

E.    895.      "Counsel   insists   that   one  a.ble  injury  to  others,  stopping  if  and 

operating  an  automobile  has  the  same  when  necessary  to  that  end."    Ander- 

rights   to  the   use   of  the   streets   as"^  soil  v.  Missoula  St.  Ry.  Oo.,  167  Pac. 

one  operating  any  other  kind  of  ve-  841. 

hide.      So    he   has;    and    he    is   also  Tifehraska. — -Tyler     v.     Hoover,     92 

charged  with  the  same  degree  of  care  Neb.  221,  138  ST.  W.  128. 

and  caution,  and  the  same  regard  for  ■  ■,  A'eit   Yor/c.-^Knight  v.   Lanier,  69 

the  rights  of  others  in  the  use  of  the  N.  Y.  App.  Div.  454,  74  N.  Y.  Suppl. 

streets.     We  desire  to  make  no  dis-  999. 

tiinction   in   favor   of   or   against  the  Tennessee. —  Coca      Cola      Bottling 

operator  of  an  automobile,  but  it  is  Works  v,  Brown,  139  Tenn.  64'0,  303 

his  duty,  the  same  as  the  driver  ,  of  S.  W.  936. 
any   other   vehicle,   to   use   care   pro-  And  see  section  49. 

portionate   to   the   dangers   to   which  2.  Hall  v.  Compton,  130  Mo.  App. 

the  vehicle   in   which   he  travels   ex-  675;   108  S.  W.  1123;   Tyler  v.  Hoo- 

poses    other    travelers    of    the    high-  ver,    92    Neb.    221,    138    N.    W.    138. 

way.''     East  v.  Amburn,  47  Ind.  App.  See  also  Walls  v.  Windsor,  5  Boyce's 
530,  94  N.  E.  895.  (2S  Del.)  .265,  93  Atl.  989.     And  see 

Missouri. — Hall    v.    Compton,     130  section    519. 
Mo.  App.  675,  108  S.  W.  1133.  3.  Butler  v,  Cabe,  116  Ark.  36,  171 

Montama. — "  The   drivers   of   horse-       S.  W.   1190. 
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where  he  sees  au  animal  is  liable  to,  or  is  becoming,  frigliteiled  by 
the  operation  of  the  car  to  exercise  such  care  as  a  reasdnably 
prudent  man  would  under  the  same  circumstances  ;*  and,  if-  it  ap- 
pears that  from  his  failure  to'  exercise  such  care  injury  has  re- 
sulted, he  will  be  liable  therefor.^ 

Sec.  518.  Degree  of  care  to  avoid  frightening  horses. 

It  is  a  fundamental  rule  that  the  operator  of  a  motor  vehicle 
is  bound  to  exercise  reasonable  care  to  prevent  injury  to  othei" 
travelers  in  the  highway.®  This  general  rule  includes,  not  only 
the  duty  to  avoid  actual  collisions  with  other  conveyances,  but  also 
the  obligation  of  using  reasonable  care  to  operate  the  machine  in 
such  a  way  that  horses  and  other  animals  will  not  be  frightened 
thereby.  One  driving  a  horse  may  rely  on  the  exercisp  of  reason- 
able care  by  the  operator  of  an  automobile  approaching  from  the 
rear,  and  in  using  a  street  frequented  by  automobiles  he  assumes 
only  the  risk  of  their  operation  in  a  reasonably  careful  manner.^ 
It  is  a  rule  of  the  common  law  that,  although  one  may  travel  with 
a  conveyance  which  is  likely  to  frighten  horses,  yet,  while  doing 
so,  he  must  exercise  reasonable  care  to  avoid  injury  to  others  law- 
fully using  the  highway.*    The  fact  that  motor  vehicles  are  novel 

4.  Arlcansfis. — Rusa    v.    Strickland.  Maine. — ^Blackden  v,  Blaisdell,  113 

197  S.  W.  709.  Me.   567,   93  Atl.   540. 

Illinois. — Traeger    v.    Wasson,    163  Minnesota. — Nelson  v.  Holland,  127 

TU.   App.   572.  Minn.   188,  149  ISf.  W.   194. 

lotca. — -Pekarek     v.      Myers,      159  Nebraska. — Schueppe     v.     Uhl,     97 

Iowa,   206,   140  N.   W.   409.  Neb.   328,  149  N.   W.   789. 

Minnesota. — Nelson  v.  Holland,  127  South  Dakota, — Van  Horn  v.  Simp- 
Minn.  188,  149  N.  W.  194.  son,  35  S.  D.  640,  153  N.  W.  883. 

Nebraska. — Tyler     v.     Hoover,     92  Texas. — Carsey  v.  Hawkins,  163  S. 

Neb.  231,  138  N.  W.  128.  W.  586,  165  S.  W.  64. 

Texas. — ^Blackwell  v,  McGrew  (Civ.  6.  Section  277. 

App.),  141  S.  W.  1058.  7.  Delfs  v.  Dunshee,  143  Iowa,  381, 

-5.  Illinois.—  Fitzsimmons    v.    Sny-  122  N.  W.  286. 

der,  181  111.  App.  70;  Freeze  v.  Har-  8.  Murphy  v.  Wait,  102  N.  Y.  App. 

ria,  162  111.  App.  118.          ■  Div.   121,   92  N.  Y.   Supp.   253.     See 

Iowa. — Staley  v.  Forest,  157  Towa,  also    Upton    v.    Windham,    75    Conn. 

188,  138  N.  W.  441.  288,  53  Atl.   660. 
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and  unjiavial  in,  appearance  aiwi  for  that  reason  are  liljely  to 
frighten  horses,  is  no  reason  for  prohibiting  the  use  of  sppli  ma^ 
chin^.^  It  is,  however,  the  duty  of  one  operating  a  motor  car  to 
take  all  reasonable  prec^utiopSi  against  frightening  horses  or  other 
domestic  animals  on  the  highway.-':"  But,  if  the  driver  of  anau- 
toniobile  proceeds  with  due  care^  and  with  a  proper  regard  to  the 
rights  of  other  travelers  having  equal  rights  in  the  stre&t,  rhe  is  not 


9.  Indiana  Springs  Co.  v.  Brown, 
165  Ind.  4«S,  74  N.  E.  615,  1  L.  R. 
A.  (N.  S.)  238,  6  Ann.  Cas.  656.  And 
see  sections  47,  48. 

10.  Arkansas :-^}ivLSS  v.  Strickland, 
197  S.  W.  709. 

lUvnois. — ^Traeger  v,  ^as^on,  163 
111.  App.  572. 

Indiana. — Ihdiana  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  E.  615,  1  > 
L.  R.  A.  (N,  S.).  238,  6  Ann,  Gas.  656.; 
Brinknaan  v.  Pacholke,.  41  Ind.  App. 
663,  84  N.  E.  762;  East  v.  Amburn, 
47  ind.  App.  530,  94  N.  E.  895.     •      ' 

Iowa. — ^Strand  v.  Grinnell  Automo- 
bile Ga,ra,ge  Co.,  136  Iowa,  68,  113 
N.  W.  488;  Delfp  v.  Ihinshee,  143 
Iowa,  381;  122  N.  W.  236;  Pekarek 
V.  Myers,  159  Iowa,  206,  140  N.  W. 
409. 

Kentucky. — Shinkle  v  McCuUough, 
116  Ky.  960,  77  S.  W.  196. 

Mirmesota.^^^j!!elson  v.  Holland,  127 
Minn.  188,  149  N.  W.  194. 

Mississippi.— rRiiTchsiTn  v.  Robinson, 
113  Miss.  527,  74  So.  417. 

Missouri.' — Hall  v.  Compton,  130 
Mo.  App.  675,  108  S.  W.  1122;  Gra- 
ham V.  Sly,  177  Mo.  App.  348,  164 
S.  W.  136. 

Nebraska. — Tyler  v.  Hoover,  92 
Neb.   221,  138  N.  W.    128. 

New  Yoth. — ^Knight  v.  Lanier,  69 
N.  Y.  App.  Div.  454,  74  N.  Y.  '^Suppl. 
999. 


South  Dakota. — Van  Horn  v.  Siinpr 
son,  35   S.  Dak.   640,  163.  N.  W.  883. 

Tenmessee. —  Goco  Cola  Bottling 
Works  V.  Brown,  139  Tenn.  640,  202 
S.   W.   926.      ' 

Texas. — Blackwell  v.  MoGrew  (CiV. 
App.),    141   S..W.   1058.      , 

High  degree,  of  care. — Statutory- 
provisions  in  some  states  may  require 
tliAlt  the  driver  of  an  automobile  ex- 
ercise the  "  highest  "--degree  of  care 
when  traveling  along  a  public  high- 
way. HuflFt  V.  Dougherty,  184  Mo. 
App.  374,  171  S.  W.  17.  Such  a  pro- 
vision is  constitutional.  Hays  v. 
Hogan  (Mp.),  200  S.  W.  286.  And 
see  section  281.  ~ 

"  Every  reasoinable  precaution." — 
Statutes  1903,  c.  463,  §  7  of  Massa^ 
cMisetis  requiFed  that  the  driver  of 
one  "approaching"  any  vehicle  drawn 
by  a  horse  ot  horses,  should  operate, 
manage  alid  control  such  automobile 
in  such  manner  as  to  exefcise  every 
reasonable  precaution  to  prevent  the 
frightening  of  such  horse  or  hordes 
and  to  insure  the  safety  and  protec- 
tion of  any  person  riding  or  driving 
the  same.'  Under  fhis  statute  it  was 
held  that  a.n  automobile  overtaking 
a,  horse-drawn  vehicle  from  behind, 
was  "approaching"-  within  the  mean- 
ing of  the  statute.  Gifford  v.  Jen- 
nings, 190  Mass.  54,  76  Jf.  E.  233. 


Frightening  HoKsps.  657 

liable  for  injuries  occasioned  by  the  frightening  of  a  horse.!^^  Th0 
degree  of  care  to  be  esjercis^d  by  the  driver,  of  the  automobile,  de- 
pends upon  the, circumstances  of  each  particular  case,  such  as  the 
disposition  of  the  horse,  the  natural  surroundings,  and  the  size  and 
appearance  of  the  a,uto/^  In  many  States  statutes  have  been  passed 
prescribing  the  degree  of  care  to  be  exercised  by  automobilists  and 
in  some  cases  the  course  of  conduct  to  be  pursued  by  them.^'  Such 
a  statute  may  ,b^  held  to  apply,  not  only  in  the  case  of  animals  in 
h^ness,  but  also  where  animals  are  being  conducted  or  driven 
along  a  highway  by  a  drover.-'^' 

I 

Sec.  519.  Auto  driver  not  an  insurer. 

While  the  driver  of  an  automobile  is  required  to  use  reasonable 
care  to  avoid  frightening  hprses,  he  does  not  insure  that  horses 
will  not  become  frightened  at  the  approach  of  his  car  or  that  he 
will  answer  foir  the  injuries  occasioned  by  their  fright.^^  As  was 
said  in  one  case,-'®  "  The  frightening  of  a  horse  driven  or  ridden 
along  a  public  highway  caused  by  encountering  a  vehicle  or  pedes- 
trian does  not,i  of  itself,  raise  any  inference  of  negligence  on  the 
part  of  the  pedestrian  or  the  driver  of  the  vehicle.  The  law  con- 
templates that  all  sorts  of  people  and  all  kinds  of  conveyances  may 
use  the  highway  with  equal  right  and,  as  long  as  the  driver  of  a 
lawful  vehicle  observes  the  laws  of  the  road  and  proceeds  with  the 

11.  Hall  V.  Compton,  130  Mo.  App.  718,  147  S.  W.  512;  Curry  v.  Fleer, 
675,   108   S.  W.   1122.  157  IST.  C.   16,   72  S.  E.   626. 

12.  Giles  V.  Voiles,  144  Ga.  853,  Sufficiency  of  indictment  or  infor- 
88  S.  E.  207;  Indiana  Springs  Co.  mation  under  a  statute.  See  Hol- 
V.  Brown,  165  Ind.  465,  74  N.  E.  615,  land  v.  State,  11  Ga.  App.  769,  76 
1  L.  R.  A.  (N.  S.)  238,  6  Ann.  Oas.  S.  E.  104;  Coryell  v.  State,  92  Neb. 
656;  Delfs  v.  Dunshee,  143  Iowa,  381,  482,  138  N.  W.  572. 

122  N.  W.  S36.  14.  Fitzsimmons  v.  Snyder,  81  111. 

13.  See  the  following  cases:    Walls'      App.  70. 

V.    Windsor    (Del.    Super.),    92    Atl.  15.  Giles   v.    Voiles,    144    Ga.    853, 

989;    Ellsworth    v.    Jarvis,    92    Kan.  88  S.  E.  207;   Hall  v.  Compton,  130 

895,  141Pac.  1135;  Arrington  v.  Hor-  Mo.  App.  675;   108  S.  W.  1122. 

ney,    88    Kan.    817,    129    Pa«.    Il59;  16.  Hall  v.  Compton,  130  Mo.  App. 

Craton  v.   Huntzinger,   163  Mo.  App.  675,  108  S.  W.  1122. 
42 
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degree  of  care  to  be  expected  of  an  ordinarily  careful  and  prudent 
person  in  such  situation,  he  cannot  be  held  liable  for  an  injurjr 
caused  by  the  fright  of  the  animal  at  his  appearance  or  at  that  of 
his  conveyance."  One  injured  by  the  fright  of  horses  necessarily 
assumes  the  burden  of  showing  the  negligence  of  the  driver  of  the 
automobile.-''  Thus,  it  is  error  for  the  presiding  justice  to  charge 
broadly  that:  "  The  degree  of  diligence  which  must  be  exercised 
in  a  particular  exigency  is  such  as  ia  necessary  to  prevent  injuring 
others."^'  "Aiitoihobiles  are  constantly  driven  along  streets  past 
horses  without  frightening  them,  and  if  the  appearance  and  move- 
ment of  a  particular  automobile  and  the  noise  incident  to  its  opera- 
tion are  in  no  way  unusuaff,  it  is  not.  pet  se  a  wrongful  act  to  oper- 


17.  Delaware. — Walls  ^ .  Windsor, 
«2  Atl.  989. 

Georgia-. — Giles  v.  Voiles,  144  Ga. 
853,  88  S.  B.  307.  ,' 

Iqwtt. — Gearhart  v.  Stpuder,  161 
Iowa,  644,  143  N.  W.  499;  Cresswell 
V.  Wainwright,  154  Iowa,  167,  134  N. 
W.  594;  Gipe  v.  Lynch,  155  Iowa, 
«27,   136  N.  W.   714.  ; 

Kentucky. — Shelton  v.  Hunter,  162 
Ky.  531,  172  S.  W.  950. 

Maine. — CaTtei-  v.  Potter,  110  Me. 
545,   86   Atl.;  671. 

Missouri. — Hall  v.  Compton,  130 
Mo.  App.  675,,  108  S.  W.  1122;  Sapp 
T.  Hunter,  134  Mo.  App.  6S5,  115  S 
W.  463;  Fields  v.  Sevier,  184  Mo 
App.  685,  171  S.  W.  610. 

fiew  York. — Barnett  v.  Anheuser 
Busch  Agency,  134  N.  Y.  Suppl.  734 

Pennsylvania. — Silberman  v.  Huy 
«tte,  22  Montg.  Co.  L.  Rep.  39. 

Texas. — Riley  v.  Fisher  (Civ. 
App.),  146  S.  W.  581. 

Utah. —  Fowkes  v.  J.  I.  Ca,&& 
Threshing  Mach.  Co.,  46  Utah.  53, 
151   Pac.   53. 


Washington. — Yttregarl  v.  Yojing, 
77   Wiish.   523,.  137   Pac.   1043. 

Statute  of  limitations.— Action  for 
injuries  alleged  to  be  due  to  frighten- 
ing of  horses  by  an  automobile,  held 
to  be  barred  by.  the  statute  of  limi- 
tatioiis  of  Connecticut.  Sharkey  v. 
Skilton,  83  Conn.  503,  77  Atl.  950. 

18.  Gile^  V.  Voiles,  144  Ga.  853, 
88  S.  E.  207,  wherein  it  was  said: 
"  In  stating  the  degree  of  diligence 
that  the  defendant  was  required  to 
observe,  the  court  informed  the  jury 
that  he  was  bound  to  a  degree  of 
diligence  which  would  prevent  injury 
to  the  defendant.  This,  in  effect,  im- 
posed upon  the^  defendant  the  duty 
of  observing  the  diligence  required  of 
an  insurer,  and  eliminated  all  such 
questions  as  accident,  contributory 
negpgeace,  and  the  duty  of  the  plain- 
tiff to  'exercise  ordinary  care  to  avoid 
the  consequences  of  the  defendant's 
negligence.  It  was  the  equivalent  of 
instructing  the  jury  that  it  was  the 
duty  of  the  defendant  to  avoid  injury 
to  the  plaintiff's  property  at  all 
events." 
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ate  it  in  proximity  to  a  horse,  so  long  as  the  horse  exhibits  no 
fright."  ^'  Thus,  where  the  automobile  was  of  ordinary  appearance 
and,  no  unusual  noise  was  produced  and  it  was  operated  at  a  low 
late  of  speed  and  there  was  no  evidence  to  show  that  the  operator 
of  the  machine  had  any' reason  to  suppose  that  a  team  of  horses  was 
likely  to  become  frightened  and  aftei'  the  horses  had  become 
frightened  nothing  could  have  been,  done  by  him  to  avoid  the  ac- 
cident, as  it  happened  instantly  and  the  horses  in  a  few  seconds 
were  free  from  the  vehicle  and  dashing  along  the  street,  it  was 
held  that  he  was  in  the  exercise  of  reasonable  care  and  not  liable 
to  one  injured  by  the  runaway  team.^"  And  whefl-e,  in  an  action  for 
damages  occasioned  by  the  frightening  of  plaintiff's  team  by  the 
operation  of  defendant's  automobile,  it  appeared  that  the  team 
pulled  back  and  escaped  immediately  on  the  stopping  of  the  auto- 
mobile, and  it  did  not  appear  that,  had  the  defendant  arrested  the 
sparker  as  soon  as  he  saw  or  might  have  seen  that  the  team  was 
frightened,  it  would  have  been  in  time  to  have  obviated  their  escape, 
or  that  he  oould  have  done  anything  to  have  stopped  their  fright 
after  he  might  have  discovered  it,  he  was  not  guilty  of  negligence 
warranting  a  reoovery.^^ 

Sec.  520.  Notice  that  horses  take  fright. 

The  operator  of  an  automobile  propelled  by  a  gasoline  engine  is 
charged  with  notice  of  the  fact  that  horses  may  be  frightened 
thereby,  and  is  bound  to  exercise  reasonable  care  to  handle  his  ma- 
chine in  such  a  maimer  as  to  avoid  frightening  horses  lawfully  on 
{he  highway.^ 

19.  Per  the  St.  Louis  Court  of  Ap-  22.  House  v.  Cramer,  134  Iowa, 
peals  in  O'D^nnell  v.  O'Neil,,  130  Mo.  374.  113  X.  W.  3,  13  Ann.  Cas.  461, 
App.  360,  109  S.  W.  815.  10  L.   K.   A.    (N.    S.)    655;    Hall   v. 

20.  Simmons  v.  Lewis,  146  Iowa,  Compton.  130  Mo.  App.  675,  108  S. 
316,   125  N,   W.   194,  W.    1122.      It    is    incumbent    upon    a 

21.  House  V,  Cramer.  134.  Iowa,  peraon  driving  an  automobile  along  a 
3K4,  112  N.  W.  3,  .13  Ann. , Cas.  461.  highway  to,  take  notice  that  motor 
10  L.  R.  A.   (N,  S.l    655.  cars  are,  as  yet,  usually  strange  ob- 
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Sec.  521.  Proximate  cause. 

Assuniing  the  negligence  of  the  operator  of  a  motor  vehicle,  he 
is  liable  only  for  such  injuries  as  proximately  result  from  such 
negligence.  Before  one  injured  by  the  fright  of  a  horse  can  re- 
cover from  the  driver  of  an  automobile  for  stich  injuries,  he  raust 
show  that  the  negligence  of  the  auto  driver  was  a  proximate  cause 
of  the  fright  of  the  horse  and  that  his  injuries  result  from  such 
fright. ^^  When  a  horse  is  frightened  by  the  negligent  operation  of 
a  motor  vehicle,  the  results  of  the  fright  such  as  a  physical  injuiy 
thereby  inflicted  on  the  driver  or  a  danaage  to  property  from  the 
horse  running  away,  are  natural  results  which  may  be  expected 
from  the  negligence  of  the  operator  of  the  machine.  For  example, 
if  an  automobile  chauffeur  negligently  frightens  a  horse,  and  as  a 
result  of  such  fright  the  horse  kicks  its  driver,  the  personal  injuries 
thus  sustained  by  the  driver  may  be  deemed  thei  proximate  result 


jects  to  liorsies,  and  are  likely  to 
startle  the  animals  when  driven  up 
in  front  of  them  at  a  rapid  rate. 
Mclntyre  v.  Orner,  166  Ind.  57,  to 
N.  E.  750,  4  L.  R.  A.  (N.  S.)  1130, 
8  Ann.  Cas.  1087;  Gaskins  v.  Han- 
cock, 156  N.  C,  56,  72  S^  E.  ,8fl. 

Excuse  for  failure  to  observe 
frightened  horses. — It  is  no  justifi- 
cation for  the  failure  of  the  driver 
of  an  automobile  to  look  ahead  and 
observe  the  fright  of  horses  dravfing 
an  approaching  carriage  that  it  is 
necessary  for  him  to  keep  his  eyes 
and  attention  fixed  on  the  track  of 
the  road  to  enable  him  to  guide  the 
machine  by  the  carriage  safely  and 
to  avoid  chuck  holes  .and  other  ob- 
stacles. Mclntyre  v.  Orner,  166  Ind. 
57,  76  N.  E.  750,  4  L.  R.  A.  (N.  S.) 
1130,  8   Anil.  Cas.  1087. 

23.  Henderson  v.  Northam    (Cal.)," 
168   Pac.  1044;   Lee  v.   City   of  Bur- 


lington, 113  Iowa,  356,  85  N.  W. 
618;  Herdm^n.  v.  Zwart,  167  Iowa, 
500,  149  N.  W.  631;,  Coughlin  v. 
Mark,  173  Ky.  728,  191  S.  W.'503. 
See  also  Martin  v.  Garlock,  82  Kans. 
266,   108  Pac.   92. 

Instruction-  to  jury. — ^In  an .  action 
based  on  the  frightening  of  a  horse 
by  an  automobile,  in  the  absence  of 
a  request  for  a,  more  definite  instruc- 
tion, a  charge  to  the  jury  that  a  re- 
covery could  be  had  if  the  injury  was 
caused  by  the  negligence  of  the  -de- 
fendant, without  contributory  negli- 
gence on  the  part  of  the  plaintiff, 
is  not  rendered  materially  erroneous 
by  the  omission  to  state  that  the  neg- 
ligence complained  of  must  have  been 
the  proximate  cause  and  that  the  in- 
jury must  have  been  one  reasonably 
to  have  been  anticipated  as  a  result 
thereof.  Martin  v.  Garlock,  82  Kans. 
266,  108  Pac.  92. 
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of  the  negligemce:^*  But,  it  has  been  held,  that,  where  the  fright 
■of  the  horse  caused  it  to  rupturd  a  blood  vessel  in  its  heart  result- 
ing in  death,  in  the  absence  of  any  physical  injury  to  it,  the^e  was 
BO  liability  for  the  horse.^^  Though  a  different  rule  may  obtain  in 
a  few  jurisdictions,  it  is  generally  held  that  the  failure  to  have  an 
autbmobile  properly  licensed  and  registered  as  required  by  sitatute 
is  not  the  proximate  cause  of  an  injury  occasioned  by  thd  machine. 
Thus,  when  such  an  automobile  frightens  a  horse,  ground  of  lia- 
bility other  than  the  mere  violation  of  the  statute  must  be  shown.^" 
So,  too,  the  fact  that  the  automobilist  violajtes  the  statute  with 
retference  to  stopping'  after  the  accident  aixd  giving  his  name  to  one 
injured  is  not  to  be  considered  on  the  question  of  negligence  in 
causing  the  accident.^'  To  a  reasonable  extent  the  municipality 
charged  with  the  maintenance  of  a  highway  is  bound  to  anticipate 
that  horses  will  ^become  frightened'  on  the  highway  and  must-  use 
reasonable  care  to  avoid  injuries  from  such  fright.  Thus,  when  a 
horse  becomes  frightenesd  at  an  automobile  and  shys  and  an  injury 
results  because  the  municipality  has  failed  properly  to  guard  or 
fender  the  road,  the  injury  may  be  said  to  be  the  proximate  re- 

24.  Gifford  v.  Jennings,  190  Mass.  beings.  .  and.  we  see  no  rea- 
54,  76  N.  E.  233.                                            son  why  the  same  riile,  should  iiiot  be 

-J.    _  „.,       . -o     ,.  _.        ,1,  applied  to  animals  ( see  also  Mahoney 

25.  Lee  v.  City  of  Burluigton,  113  '^'L  , '  ,  I  .--.'  .t 
T  o^«  o^  T.T  ,ir  ^-.o  \  ■  -4-  V.  Dankwart,  108  Iowa,  321  .  AJ- 
lowa,  356,  85  N.  W.  618,  wherein  it                                    ,  ,  ,,  .  T, 

..        ,, -r,   ,,         T_   J   X.  though   possessed   of  the   most'  vivid 

was  said :         If  there  had  been  any  .        °       .  , ,  ,       „         ... 

.....         i     it     1.  J       i  imagination,  one , could  hardly  antioi- 

physical  injury  to  the  horse  due  to  °-  '  .,        , 

,.,,,,.  J  ,,.  pate  such  results  as  are  said  to  have 

defendant's  negligence   and  resulting  ^  -j  {         ii,'   *  -  t,j.'    *  ii     i. 


in  death,  there  would  undoubtedly  be 
liability.  But  where  death  results 
from  fright  alone  the  defendant  is 
not  liable  jn  damages,  since  such  a. 


followed  from  the  fright  of  the  horse. 
It  was  such  an  unusual  occurrence 
that  the  law  will  not  consider, it  the 
proximate  result  of  the  alleged  neg- 


result   is  so   unusual  and  extraordi-  °    .    ' 

nary  that,  one  ought  not  to  be  held  26.  Black  v.  Moree,   135  Tenn.   73, 

liable   therefor.   :  As   a   general   rule,  185    S.   W.   682;    Mumme   v.   Suther- 

no  recovery  may  be  ha^l  for  inju,Fies  land    (Tex.    Civ.    App.),    198    S.    W. 

resulting  from'  fright  caused  by  the  395.     And   see   section    126. 

negligence  of  another,  where  no  im-  27.  Henderson  v.   Northam    (Cal.), 

mediate   personal   injury   is  received.  168  Pac.  1044. 
This  is  the  settled  rule  as  to  human 
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suit  of  the  negligence  of  the  municipality  and  it  will  be  liable  f oi- 
the  injuries.^' 

Sec.  522.  Horse  not  on  highway. 

Statutory  provisions  relative  to  the  use  of  highways  by  motor 
vehicles  are  designed,  as  a  general  proposition,  solely  for  the  pro- 
tection of  other  travelers  along  thel  way.  Thus,  the  fact  that  the 
operator  of  a  motorcycle  violated  a  speed  statute  and  thereby 
frightened  a  team  working  in  a  field  adjoining  the  highway,  affords- 
no  cause  of  action  for  ensuing  injuries.^^  But,  whelre^  upon  the 
approach  of  an  automobile,  the  driver  of  a  horse  leads  it  off  the 
highway  on  private  lands  in  order  to  avoid  its  fright,  it  seems  that 
Ihe  same  rules  apply  to  the  conduct  of  the  driver  of  the  machine, 
as  would  apply  if  the  horse  had  remained  on  the  public  highway.^ 

Sec.  523.  Automobile  left  unattended  by  side  of  highway. 

Where  a  horse  has  become  frightened  at  an  automobile  which 
has  been  left  standing  by  the  side  of  the  highway,  whetlier  the 
operator  thereof  has  exeircised  due  care  depends  upon  iJie  surround- 
ing circumstances,  such  as  the  appearance  of  the  automobile,  th© 
time  it  has  been  left  unattended,  and  the  necessity  for  its  remain- ~ 
ing  at  such  place.  If  a  motor  vehicle  is  left  at  the  side  of  the  road 
because  of  a  breakdpwn,  its  Operator  is  not  guilty  of  negligence^ 
unless  he  has  unreasonably  delayeid  its  repair  or  remoA'al.^^  But 
where  a  bright  red  automobile  with  brass  trimmings  was  left 
standing  by  the  side  of  the  road  for  a  long  .time,  and  the  jury  found 
that  the  use  of  the  highway  was  not  reasonable  but  rather  was  an 
unauthorized  obstruction  thereof,  it  was  held  that  the  finding  would 
not  be  disturbed  upon  appeal.^^ 

28.  Livingston  &  Co.  V.  Philley,  15:5  30.  Hanoun    v.    Benton,    197    111. 
Ky.  224.  159  S.  W.  665;  Maynard,  v.       App.  138. 

Westfield,    87   Vt.    532,    90   Atl.    504;  31.  Davis  &  Son  -v.  Thonitrarg,  U9 

15avia    v.    Township    of    Usborne,    28  X.  Car.  333,  62  S.  E.  1088. 

P.  L.  R.    (Canada)    397,  36  0.  L.  E.  32.  McTntyre  v.   Coote,   19  Oht.  L. 

148,  9  0.   W.  N.   484.     And  see  sec-  T!.    (Canada)    9.     See  also  Harris  v. 

4ion   701.  M()lil)s,    L.    R.    3    ExcK    Div.    (Eng.  ^ 

29.  Walker     v.     Faelhev      (Kiiiis).  268. 
171  Pac.  605. 
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Sec.  524.  Noise  — usual  noise. 

An  automobile, '  being  a  legitimate  vehicle  for  travel  upon  the- 
public  highways,  iiiay  be  operated  though  iioises  result  theref rom.^* 
The  right  to  operate  an  automobile  upon  the  public  highways  neces- 
sarily carries  the  right  to  make  the  usual  iioises  incident  to  such 
operation.^''  It  may  uot,  of  itself,  be  negligence  to  permit  the  en- 
gine of  an  automobile  to  run  while  the  machine  is  temporarily 
standing  still  6n  the  highway,  and  when  it  is  not  shown  that  the 
drivei-  knew  or  should  have  known  that  the  rdachine  was  frighten- 
ing a  horse,  in  time  to  have  avoided  the  accident,  the  court  may 
properly  refuse  to  submit  the  auto  driver's  negligence  in  this  re- 
spect.'" But  the  situation  may  be  such  that  even  the  usual  noises- 
of  operation  should  be  abated  in  order  to  avoid  frightening  a  horse, 
and  their,  continuance  may  be  a  ground  of  neglige^^e.?^^  ,Thus, 
where  a  motorist,  in  compliance  with  a  signal  from  the  driver  of 
a  mule,  ran  his  machine  into  a  cutrout  in  th'e  bank  on  the  side  of 
the  road,  and  stopped  the  forward  motion  of  the  machine,  but  the 
motor  however,  was  permitted: to  run',  and,  aceordingito  th©. testi- 
mony given  in  an  aiction  by  the  party  driving  the  niule,  gave  forth 
considerable  noise  andjjaused  the  whole  machine  to  vibrate.  The 
plaintiff  continued  his  approach;  the  mule  becoming  more  or  less 
frightened  as  he  neared  the  machine,  and  when  he  was  almost!: 
opposite  it,  he  became  uncontrollable,  and  ran  over  to  the  extreme 
Tight  of  the,  road,  where  ;he  struck  a  telephone  pole,  throwing  the . 
plaintiff  from  the  wagon.  The  question  of  the  negligence  of  the 
defendant  was  permitted  to  go  to  the  jury  and  thei  jury  found  neg- 
ligencei  and  awarded  damages  to  the  plaintiff;  and  it  \vas  held 

33.  Section, 49.  35.  Gipe  v.  Lyncli,   155  Iowa,  637;. 

34.  Gipe   v.   Lynch,   155  Jowa,   627,       136   N.   W.   714. 

136  ]Sf.   W.   714;    Coco  Cola  Bottling  36.  Ellsworth   v.   Jarvis,   92   Kans. 

Works  V.  Brown,  139  Tenn.  640,  202  895,   141  Pao.   1135;   Carsey  v.  Haw- 

S.    W.    926;;,  Brown    v.    Thorne,    81  kins;  ,( Tex.) .   163   8.   W.   586,   165,  S. 

Wash.   18,   111   Pac.    1,04,7.     See  also  W.   64. 
Day  V.  Kelly,  hO  Mont.  300,  146  Pac. 
930. 
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that  it  is  a  fact  of  which  courts  will  take  judicial  iaotiee  that  aute* 
mobiles, on  highways,  especially  when  they  are  iiifr^u,^n.t,  have 
a  tendency  to  frighten  animals  j  and  the  duty,  tiierpfore,  deyolyeis 
upon  the  drivers  of,  such,  machines  to  exercis^  due  care  to  prevent 
accidents.  The  amount  of  necessary  care  varies  with  the  various 
circumstances,  and  acts  which  in  a  given  case  might,  be  negligence 
in,  another  might  be  due  eaj-e,  an^  therefore  it  is  almost  absolutely 
necessary,  that  what  action  amounts  to  due  carel  must  be  a;  aues; 
tion  of  f act.^^  And,  while  the  noise  of  a  fipiachine  may  not,  of 
itself,  afford  a  basis, for  the  reooyery  of  damages  for  injuries,  yet 
the  running  of  the  car  at  a  high  speed  so  thait  a  traveler's  horse  is 
thereby  frightened  may  bei  such  negligence  as  will  sustain  a  yer; 
dict.38 

Sec.  525.  Noise  —  unusual  noise. 

It  cannot,  as  a  matter 'of  law,  be  said  that  the^operation  of  an 
automobile  in  a  manner  to  make  a  loud  noise,  creating  dust  and 
smoke,  constitutes  negligence.^'  But  the  jury  may  charge  negli- 
gence against  the  operator  of  a  motor  vehicle  approachiiig  a  horse, 
if  the  machine  makes  an  unusual  or  unnecessary  noise,  and  he  may 
be  responsible  for  injuries  accruing  frbm  the  fright  of  the  horse.*? 
Thus,  where  a  horse  became  restless  upon  the  approach  of  an  au- 
tomobile and  the  operator  of  the  machine,  not  only  failed  to  stop, 
.  but  tooted  his  horn  as  he  came  in  proximity  to  the  hoi^se,  it  was 

37.  Eocjiester  v.  Bull,  78  S.  C..  249,,;  40.  Coughlin  v.  Mark,  173  Ky.  738, 
58  S.  E.  766.  See  also  Sapp  v.  191  S.  W.  503;  Lubier  v.  Mohaua, 
Hunter,  134  Mo.  App.  685,  115  S.  W.       38  Queb.  S.  C.   (Canada)   190. 

463;  Fletcher  v.  Dixon,  107  Md.  420.  Evidence. — In   an   action   for   dam- 

68  Atl.  875.  Ages  caused  by  the  alleged  frlghten- 

38.  Shinkle  v.  McCuUoiigh,  116  ing  of  a  horse  by  an  automobile,  it 
Ky.  960,  77  S.  W.  196.  See  also  has  been  held  that  a.  witness  ac- 
MasOn  V.  West,  61  N.  Y.  App.  Div.  qUainted  with  the  defendant's  auto- 
160,  70  N.  y.  Suppl.  478.  And  see  mobile  may  testify  that  it  was  ex- 
section  525.  ceedingly    noisy    and    was    the    loud' 

39.  Henderson  v.  Northam  (Cal.),  est  machine  he  had  ever  hearlV 
t68  Pac.   1044.  Fletcher   v.   Dixon,   113   Md.   101.   77 

Atl.  326. 
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lield  that  he  might  properly  be  charged  with  negligence."  And, 
it  has  been  held  th^-t  there  was  sufficieot  evidence  of  negligence  in 
the  driving  of  an  automobile,  whereby  a  team  was  f righitened  and 
ran  away,  to  require  the  case  to  be  submitted  to  the  jury,  where 
it  appeared  that  the  autompbile  was  run  at  a  speed  of  twenty,  or 
fwenty-five  miles  an  hour,  on  a  street  where  there  were  many  teams 
and  where  the  city  ordinances  prohibited  a  speed  in  excess  of  ten 
miles  an  hour,  that  the  driver  passed  within  fifteen  feet  of  the 
team  and  blew  his  whistle  when  directly  opposite  and  did  not 
notice  the  horses  before  they  started  to  run.^^  So,  too,  where  the 
driver  of  a  motorcycle  overtook  the  driver  of  a  restive  horse  and 
sounded  his  whistle,  making  an  unusual  noise,  it  was  held  that 
he  was  liable  for  injuries  sustained  by  the  driver  of  the  horse  as 
a  result  of  the  horse  becoming  frightened  and  overturning  the 
buggy  in  the  ditch.*^  But  one  may  be  justified  in  sounding  his 
horn  when  passing  a  horse,  when  the  signal  is  given  in  good  faith 
for  the  purpose  of  a  warning  to  another  tra,veler  some  distance 
in  advance.^*  Where  the  plaintiff's  witnesses  testified  thai  the  au- 
tomobile, when  along  side  of  a  team  of  hoises,  started  "  chugging, "^ 
and  frightened  them  into  a  runaway,  resulting  in  the  death  of  one 
of  the  horses,  it  was  held  that  such  evidence  was  sufficient  evidence 
of  negligence  to  take  thie  case  to  the  jury.*^  Similarly,  negligence 
may^be  inferred  from  the  circumstances  that  a  team  became  fright- 
enied  at  the  flapping  of  the  curtains  on  an  auto  van.^^  But,  where 
the  operator  of  an  automobile  stopped  it  in  the  street  near  a 
blacksmith  shop,  and  expected  to  start  -it  shortly,  it  was  held  that 
he  was  not  negligent  in  allowing  explosions  from  his  engine  to 
continue,  unless  he  saw  horses  were  beiiig  frightehed  thereby,  or 
in  the  exercise  of  ordinary  care  should  have  noticed  the  fright, 

.    41.  Messer  v.  Br«ening;.  32  X.  Dak.  44.  Conrad  v.  Shuford    (N.  C),  94 

515,  156  N.  W.  241.  S.  E.  434. 

42,  Grant  v.  Armstrong,  55  Wash.  45.  Kirlin    v.    Chittenden,    176   IIU 
365,  104  Pac.  633.  App.   550. 

43.  Hutson  v.   Flatt,  194  111.  App.  46.  La  Brash   v.   Wall,    13',   Minn. 
39.  130.  158  \.  W.  733. 
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and  by  the  exer&ise  of  reasonable  diligence  could  have  stopped  the 
noise  in  time  to  have  avoided  the  Tunaway.*'  In  other  words,  the 
itperator  of  the  machine  need^  not  necessarily  stop'  the  motor; 
whether  he  is  negiigehit' in  continuing  the  running  of  the  engine 
xvill  depend  upon  the^  circumstances  involved  in  each  particular 
<3ase.^*  It  mig'ht  not  bfif  negligence  ■  to  leave  the  engine  running 
while  the  operator' leaves  the  machine  for  k  ^horit  time,  but  gi-oss 
negligence  may  b^  charged  against  one  who  leaves  the  machine  so 
running  for  a  considerable  period.*'  Where  the  chauffeur  com- 
menced to  crank  his  machine^for  the  purpose  of  starting  in  close 
proximity  to  harnessed  horses  standing  quietly  in  charge  of  a 
•driver,  without  giving  any  previous  warning,  and  continued  to  do 
•s  after  the  horses  exhibit  symptoms  of  fright,  and  thereby  caused 
"them  to  run'  away;  it  was  held  that  he  was  held  guilty  of  action- 
able negligence,  for  it  was  his  duty  when  he  begaii  to  "  crank  up  " 
to  keep  a  watehfuL  eye  on  the  horses  standing  so  close  by  and  that 
when  he  saw  that  they  manifested  symptoms  of  fright,  to  stop  at 
■once,  until  they  could  be  removed;^"  Statutes  which  requii-e  the 
driver  of  the  machine  ito  stop  when  signaled  by  the  driver  of  a 
horse,  do  not  require  that  the  engine  of  the  machine  be  stopped ; 
whether  it  should  be  stopped  willidepend  on  the  circumstances  of 
each  particular  case.^^  But  a  statute  which  under  some  circum- 
stances ^requires  the  stopping  of  the  engine  on  "  meeting  "  a  team 
driven  by  a  woman  does  not  apply  when  the  driver  of  the  machine 
turns  into  a  by-xoad  to  avoid,  the  "  meeting  "  and  there  stops  the 
machine,  but  not  the  motor. ^^ 

47.  House  v.  Cramer,  134  Iowa,  51.  Mahpney  v.  Maxfield,  103  Minn^ 
374,  113  N.  W.  3;  10  L.  R.  A.  (N.  S.)  377,  113  N.  W.  904^^  14  L.  E.  A.  (N. 
655,   13   Ann.   Cas.   461.  S.)   351,  13  Ann.  Cas!  389. 

48.  AffEld  V.  Murphy,  137  Minn.  52.  Afield  v.  Murphy,  137  Minn. 
331,  163  N.  W.  530;  Sapp  v.  Hunter,  331,  163  N.  W.  530,  wherein  the  colirt 
134  Mo.  App.  6»5,  115  S.  W.  463.  said;     "A  inajorlty  of  the  eotfrt  are 

49.  Coco  Cola  Bottling  Works  v.  of  the  opinion  that  the  statute  men- 
Brown,  139  Tenn.  640,  303  S.  W.  926.  tioned  does  not  apply,  and  that  there 
'   50.  Tudor  v.  Bowen,  152  N.  C.  441,  is  no  basis  for  a  cliarge  Of  negli^'nco 

■67  S.  E.  1015,  30  L.  R.  A.  (N.  S.l  apart  from  it.  The  driver  did  not 
S04,  31  Ann.  Cas.  646.  meet  the  team.     He  turned  into  the 
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Sec.  526.  Noise  — ^  failure  to  sound  horn. 


It  is,  perhaps  an  anomoly  in  on©  case  to!  charge  the  driver  of  a 
motor  vehicle  with  negligence  in  sounding  his  horn  when  approach- 
ing a  horae-driven  vehicle,  and,  in  another  Qase.to  iinpute  negligence 
to  him  if  he  fails  to  give  a  warning  of  his  approach  and  his  sudclen 
appearance  frightens  the  horse.  Whether  he  should 'sound'  a  signal, 
and  when  it  should  be  done,  depends  upon  what  course  of  action  is 
reasonable  care  under  the  circumstances.  Where  one  in'oonitrol 
of  an  automobile  on  a  public  street  came  up  behind  a  wagbd  drawn 
by  a  horse  not  given  to  shying,  kicking  or  running  and  not  afraid 
of  automobiles,  and  witliout  sounding  his  horn  came  within  ten 
feet  of  the  nearer  hind  wheel  of  the  wagon  and  tried  to  pass  where 
there  was  not  sufficient  room,  it  was  held  that  he  could  be  found 
iaegligent  in  not  sounding  his  horn  as  required  by  the  statute.^* 
Where  an  operator  of  an  automobile  saw,  or  by  ordinary  care 
could  have  seen,  a  horse  and  vehicle  on  a  highway  ahead  of  him, 
and  he  was  required  by  ■  statute  td  •  givei  warning  of  his  approach, 
and  to  use  every  reasonable  precaution  to  insure  the  safety  of  the 
occupants  of  the  vehicle,  and  there  was  evidence  that  he  did  not 
give  any  warning,  that  he  drove  the  machine  at  a  high  rate  of 
speed,  and  thait  he  did  nothing  toward  respecting  the  safety  of  the 
persons  in  the  vehicle,  except  to  swerve  the  machine  to  the  right 

side   i-oad   to   avoid   a   meeting.      He  of  tlie  statute  there  was  no  basis  for 

■vvas  cautious.     At  a  favorable  oppor-  a  finding  of  negligence." 
tunity   he  turned   aside   and   avoided  53.  GifTord  v.  Jennings,  190  Mass. 

a  meeting.    There  was  surely  no  fault  54,    76    N.    B.    333,    wherein    it    was 

unless  the  'ailure  to  stop  the  motor  said:     "The  jury  might  find  tliat  a 

was   a   fault.     The  auto  was  then   a  horn   sliould  be   sounded  on  overtak- 

considerable  distance  from  the  team,  ing   a.   horse   not   only  to   warn    the 

and    t  was. not  reasonably  to  be  an-  driver    of   the   horse   to   keep   to   his 

ticipated  that  any  harm  would  come.  side   of   the   road,   but    also   to   give 

Wp  hold  that  the  statute  was  with-  timely   warning   of   the  approach    of 

out'  application   in  the  situation  dis-  this   machine   which,   in   the   kind   of 

elosed,  that  a  failure  to  stop  the  mo-  noise  made  by  it.  as  well  as  in  otlier 

tor  did  not  involve  liability  because  respects,  is  novel  and  therefore  raa.t 

of  the  statute,  and  that  independently  be  dangerous,  and  that  the  defendant 

stiould  have  known  this." 
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to  pass  it,  it  was  held  iimt  sTich. evidence  was  prinm  faeie  proof  df 
negligence,  authorizing  a  recovery  for  injuries  received  by  .the 
persons  in  the  vehicle  in  consequence  thereof.^* 

Sec.  527.  Emission  of  smoke  or  vapor. 

Actionable,  negligence  may  be  based  on  the ;  fact  that,  when  an 
automobile  is  in  proximity  to  a  horse,  a  cloud  of  steam  or  smoike 
suddenly  ensues  from  the  machine,  the  horse  theireby  becomefl 
frightened  and  causing  injuries  either  to  persons  or  to  property.^^ 
To  approach  close  to  a  horse-drawn  vehicle  ;and  them  suddenly  to 
.project  a  cloud  of  smoke  or  vapor  in  the  face  of  the  horse,  could 
not  well  be  expected  ito  produce  any  result  other  than  the  fright 
of  the  horse.^  Thus,  where,  in  an  action  against  the  driver  of  an 
automobile  to  recover  for  personal  injuries,  it  appeared  that  the 
plaintiff,  driving  in  a  buggy  with  his  wife  and  small  diild,  ap- 
proached, at  a  point  in  a  narrow  road,  an  automobile  drivenby  de- 
fendant; that  plaintiff  threw  the  lines  to-hife  wife,  descended  to 
the  ground,  and  without  looking  at,  or  speaking  to  the  defendant, 
went  to  the  head  of  his  horse,  which  had  become  restless  and  that 
the  defendant  started  to  proceed-,  when  immediately  a  volume  of 
vapor  as  large  as  a  hat  was  spurted  from  a  tube  in  the  rear  axle, 
under  and  against  the  hors6,  accompanied  by  a  hissing  sound  and 
strong  odor  of  gasoline  and  that  the  horse  became  immanageable, 
overturning  the  buggy  and  injuring  the  wife  and  it  further  ap- 
peared that  the  horse  was  eighteen  years  old  and  prior  to  the  ac- 
cident trustworthy,  it  Avas  decided  that  the  case  was  for  thej'ury.^'^ 

54.  National  Casket  Oo.  v.  Powar,  head,   the   mother   and    child    in   the 
137  Ky.  156,  135  S.  W.  379.  buggy,     and     must     certainly  I  have 

55.  Graham  v.   Sly,   177  Mo. .  App.  known  that  when   the   machine  over 
.348,  164  S.  W.  136.  whieh    they   had    full    control    would 

56.  Graham  v.   Sly,   177   Mo.   App.  be  started  by  their  direction,  the  va- 
348,  164  S.  W.  136.  por  would  be  ejected  in  the  direction 

67.  Reed  v.  Snyder,  38  Pa.  Super.  of  the  horse,  that  a  noise  would  be 

Gt.  421,  wherein  it  was  said:     "The  produced,     with     an     accompanying 

defendants  must  necessarily  have  seen  odor  of  gasoline.     A  jury  would  be 

the    nervous    horse,   the    man    at    its  warranted    in    concluding    that   they 
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Sec.  528.  Speed. 

The  requirement  that  an.  autoist  shall  use  reasonable  care  in  the 
operation  of  his  machine  is  frequesntly  violated  by  runnitig  at  an 
excessive  speed,^  and  eispeoially  is  this  so  when  the  limit  prescribed 
by  statute  or  municipal  ordinance  is  violated.  If  the  fright  of  a 
horse  and  consequent  injuries  are  the  proximate  result  of  the  ex- 
cessive speed  of  a  motor  vehicle,  the  driver  thereof  may  be  liable.^ 
Independently  of  statute,  no  J)erson  should  operate  a  motor  vehicle 
on  the  public  highways  at  a  rate  of  speed  greater  than  is  reason- 
able and  proper  in  view  of  the  time  and  place,  and  having  regard 
to  the  traiRc  and  condition  and  use  of  the  highway."" 

Sec.  529.  Operating  auto  in  proximity  to  horse. 

Negligence-  may  sometimes  be  charged  against  the  driver  of  an 
automoTDile  on-  account  of  the  piy>xinlity  with  which  he  drives  his 


had  full  control  of  their  machine, 
and  should  have  known  the  hazard 
following  their  progi-ess,  which  could 
have  been  relieved  of  all  possible  dan- 
ger by  remaining  stationary  for  but 
a,  moment." 

58.  Section  305. 

59.  Georgia. — Strickland  v.  What- 
ley,  143  Ga.  802,  83  S.  E.  856. 

Illinois. — Hutaon  v.  Flatt,  194  111. 
App.  29. 

Indiana. — Carter  v.  Caldwell,  183 
Ind.  434,  109  N.  E.  855;  Bririkman 
V.  Pacholke,  41  Ind.  App.  663,  84  N. 
E.  762 ;  Bast  v  Amburn,'  47  Ind.  App. 
530,  94;  N.  E.  895. 

Iowa. — Delfs  v.  Dunshee,  143  Iowa, 
381,  122  N.  W.  236;  Lemke  v.  Ady, 
159  N.  W.  1011. 

Kentucky. — East  Tenn.  Telep.  Co. 
V.  Cook,  155  Ky.  649,  160  S.  W.  166. 

Instruction  to  jury. —  The  trial 
court  may  properly  instruct  the  jury 
as  to  the  consideration  to  be  given 
to  the  fact  of  speed,  if  fo\ind  to  be 


less  than  the  statutory  rate,'  where 
the  instruction  further  outlines  the 
duty  of  the  automobilist  to  use 
proper  care,  under  the  circumstances, 
in  passing  plaintiff's  buggy.  Brink- 
man  V.  Pacholke,  41  Ind.  App.  662, 
84  N.  E.  763.  Where  the  plaintiff 
testified  that  at  the  place  wh^re  the 
defendant's  automobile  passed  his 
buggy,  frightened  his  mule  and  caused 
it  to  jump  from  the  road  and  to 
throw  the  occupants  from  the  buggy, 
there  was  a  fill  three  feet  high,  it 
was  not  error  to  charge  the  portion 
of,  the  statute  which  declared  that 
"  upon  appr?>aching  a  .     high 

embankment,"  the  person  operating 
an  autoiuobile  shall  have  it  under 
control  and  operate  it  at  a  speed  not 
greater  than  six  miles  per  hour. 
Strickland  v.  Whatley,  143  Ga.  803, 
83  S.  E.  856. 

60.  Wade  v.   Brebts,   161   Ky.   607, 
171  S.  W.  188.     And  see  section  305. 
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machine  to  a  horse. ^^  Thus,  if  in  passing  a  hoi'ge dr&m.th&  reai-^ 
the  ajiit;(>mobile  is  guided  back  into, the  center  of  the  road  sooner 
than  due  cautiqn  wquld  r,equire,an4it^s'''^^y  it  comes  cl9ee  to  t^e- 
horap's  head,  the  jury  may  be  justified  in  imputing,  negligence  ti^ 
the  chauffeur.^^  .And,.  ■n?hen  meeting  a  horser,  if  the  driver  of  an 
autompbile  delays  his  turn  to  (the  right,  so  that  apparently  the  ma- 
chine is  cojjiing.  head-on,  tft  the  horse,  negligence  may  be  ,f ound.** 
Neglect  of  due  care  is  especiajUy  clear  in  such  a  case,  when  the 
autompbile, is  violating  thp  law  of  iixe  road  in  proceeding  along  the 
wrong  side  thereof,"^  or  is  appropriating  to  itself  more  than  its 
share  of  the  road.^^  The  attempt  of,  the  aiitonaplDilist  to  pass  on 
the  left  side  contrary  to  the  law  of  the  road,  is  not  conclusively 
negligence,  but  places  a  burden  on  the  driyeo*  <rf  the,  machine  to 
show  why  he  diverted  from  the  rule  of  the  road.*^.  If  the  narrow- 
ness of  a  road,  the  frightened  appearance  of  a  horse,  and,  the  size 
of  the  space  for  passage,  are  apparent  to  the  drivra*  of  an  automo- 
bile and  he  takes  his  chance  of  passing  safely  and  miscalculates  the 
space,  he  will  not  be  in  a  position  to  complaiii  of  a  veirdict  against 
him,  where  he  can  pass  safely  by  waiting  a  few  minutes  imtil  reach- 
ing a  wider  space  in  the  road."' 

Evidence  tending  to  show  that  upon  a  traveled  track  twenty-two 
feet  wide,  with  a  ditch  on  each  side,  the  plaintiff  had  driven  his 
single  horse  as  far  as  he  could  to  the  right  and  had  stopped  as  the 
defendant  approached  with  his  automobile ;  thait.  defendant  could 
have  kept  wholly  to  the  right  of  the  center  of  the  road,  but  instead 
of  doing  so  he  turned  his  machine  to  the  left,  and  passed  so  close 

61.  Zellner  v.  McTaigue,  17Q  Iowa,       134,  96  Pac.  822;  Burcham  \.  Robiri- 
534,  153  N.  W.  77;  Hall  v.  Compton,       son,  113  Miss.  527,  74  So.  417. 

130  Mo.  App.  675,  108  S.  W.  1122.  65.  Hall  v.  Compton,  130  Mo.  App. 

62.  Delfs    V.    Dunahee,    143    Iowa,       675,  108  S.  W.  1122. 

381,  132  N.  W.  236.  66.  Herdman    >,    Zwart,   167  Iowa. 

63.  East  V.  Amburn,  47  Ind.  App.       500;    149  N.   W.   631.     And   see  sec- 
530,  94  N.  E.  895;  Staley  v.  Forrest,       tions  270-274. 

157  Iowa,  188;  138  N.  W.  441;  Hobbs  67.  Gurney   v.   Piel,    105   Me.    501, 

V.  Preston,  115  Me.  553,  98  Atl.  757.       74  Atl.   1131. 

64.  Hannan   v.   St.   Clair,   44   Colo. 
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to  plaintiff's  buggy  tliat  thete  was  but  from  one  to  two  feet  between 
the  wheel  track  of  the  buggy  and  that  of  the  car ;  that  water  and 
slush  were  splashed  toward  the  horse  as  the  car  passed ;  and  that 
the  horse,  though  not  ordinarily  afraid  of  automobiles,  suddenly 
lurched  and  overturned  the  buggy,  has  held  sufficient  to  sustain  a 
verdict  to  the  effect  that  the  defendant  was  negligent  and  that-  his 
negligence  proximately^aused  the  injury.** 

Sec.  530.  Stopping  —  independently  of  statute. 

If  the' driver  of  an  automobile  knows,  or,  by  the  exercise  of  rea- 
sonable care  should  know,  that  further  progress  with  his  machine 
will  render  a  horse  unmanageable,  it  is  his  duty  to  stop  the  ma- 
chine and  take  such  steps  as  may  seem  necessary  for  the  safety  of 
the  horse-drawn  vehicle."'  The  presumption  is  that  the  machine  is 
always  under  the  control  of  the  operator,  and  it  is  his  duty  to  stop 
it,  if  he  knows  or  in  the  exercise  of  reasonable  prudence  should 
know  that  is  is  exciting  a  horse  so  that  there  is  danger  in  continu- 
ing the  forward  motion  of  the  car.™  The  duty  of  stopping  is  now, 
as  a  general  proposition,  expressly  required  by  statute.'^  But,  in- 
depeiidently  of  any  statute  on  the  subject,  the  driver  of  a  motor 
vehicle  should  stop  when  he  sees  that  he  is  frightening  a  horse  by 
proceeding.''^    And  this  is  true  after,  as  well  as  before,  statutory 

68.  Pfeiffer  v.  Radke,  142  Wis.  Mississippi.-^BuTchum  v.  Eobin- 
512,  125  N.  W.  934.  son,  113  Miss.  527,  74  So.  417. 

69.  Alabama. — Eoach  v  Wright,  Missouri.— Fields  v.  Sevier,  184 
195  Ala.  333, '70  So.  271.  Mo.  App.  685,  171  S.  W.  610. 

IlUnois. — Stout  V.  Taylor,   168  III.  Washington. — Brown  v.  Thorne,  61 

A.pp.  410.  Wash.  18,  111  Pac.  1047. 

Indiana. — Mclntyre    v.    Orner,    166  70.  Brown  v.  Thorne,  61  Wa«h.  18, 

Ind.    57,  -76   N.   E.    750,   4   L.   R.   A.  Ill  Pac.  1047.  • 

(N.    S.)     1130,    8    Ann.    Cas.    1087;  71.  See  following  sections. 

Brinkman  v.  Pacholke,  41  Ind.  App.  72.  Christy  v.  Elliott,  316  111.   31, 

663,  84  N.  E.  763.  1   L.   R.   A.    (K   S.)    215,   74  N.   E. 

rowa. — Raber  v.  Hinds,   133   Iowa,  1035,  108  Am.  St.  Rep.  196,  3  Ann, 

312.  HON,  W   597;  Walkup  V.  Beebe.  Cas.   487;    Strand  v.   Grinnell   Auto- 

139  Iowa,  395,  116  N.  W.  321.  mobile  Garage  Co.,  136  Iowa,  68,  113 

Kentucky. — Shinkle  v   McCullough, 
116  Ky.  960,  77  S.  W.  19«. 
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enactments  have  provided  for  stopping  on  signals  or  nnder  other 
circumstances^^ 

As  a  general  rule  it  may  be  stated  that  if  the  op^ator  of  an  au- 
tomobile knows,  or  by  the  exercise  of  ordinary  care  may  know, 
that  the  movemenit  or  noise  of  his  machine  will  render  an  amimal 
unmanageable^  he  must  use  all  the  care  and  caution  which  a  pru- 
dent and  careful  driver  should  exercise  under  the  same  circum- 
stances. He  has  the  right  to  assume,  and  to  act  upon  the  assump- 
tion, that  every  person  whom  he  meet*  will  also  exercise  ordinary 
•care  and  caution  according  to  the  circumstances  and  will  not  neg- 
ligently or  recklessly  expose  himself  to  danger,  but  rather  make 
an  at?tempt  to  avoid  it.  But  when  an  operator  has  had  time  to  re- 
alize, or  by  the  exercise  of  a  proper  lookout  should  have  realized, 
that  a  person  whom  h.e  meets  is  in  a  perilous  position,  or  in  a  posi- 
tion of  disadvantage,  and  therefore  seemingly  unable  to  avoid  the 
coming  automobile,  he  must  exercise  increased  exertion  to  avoid  a 
collision,  or  what  is  equivalent,  l^e  fright  of  a  horse  induced  by  an 
automobile.^* 

Where  the  plaintiff  te^tifie^  that,  while  driving  an  ordinarily 
gqntle  horse  on  a  city  street,  the  horse  bpcfun^  frightened  at  the 
defendant's  automobile  when  it  was  within  one  hundred  and  thirty- 
nine  feet  of  her,  and  as  the  automobile  approaclied  the  hor^p  be- 
came more  frightened,  and,  turning  quickly,  threw  plaintiff  to  the 
street  close  to  the  sidewalk ;  that  the  automobile  was  then  eighty 
feet  away,  coming  toward  her,  and  ran  over  her  without  any  at- 
tempt being  made  to  stOp  it,  and  the  defendant  testified  that  he 
was  driving  at  the  rate  of  five  or  six  miles,  an  hour,  and  first  dis- 
covered the  horse's  fright  when  he  was  twenty  feet  away ;  that  the 
borse  turned  quickly  to  the  side  of  the  street  on  which  the  defend- 

«^.    W.    488;    Walkup   v.    Beebe,    139  74.  Spangler    v.    Markley,    39    Pa. 

Iowa,  395,  116  N.  W.  321;  Kelson  v.  Super.  Ct.  351,  357,  per  Orlady,  J. 

Holland,   127  Minn.   188,   149  N.  W.  Must     use     reasonable     precaution 

194.  commensurate  with  danger.     McDon- 

73.  Strand  v.   Grinnell  Automobile  aid  v.  Yoder,  80  Kan.   25,  101  Pac. 

Oarage  Co.,  136  Iowa,  68,  113  N.  W,  468. 
-488;    Nelson   v.   Holland,    137   Minn. 
188,  149  N.  W.  194. 


Feightening  Hoeses.  673 

aut  was  driving  when  the  defendant  turned  the  machine  in  on  the 
pavement, to  avoid  a  collision ;  that  he  was  obliged  to  leave  the  pave- 
ment on  account  of  a  house  built  close  thereto  and  when  he  returned 
to  the  street  there  was  room  between  the  sidewalk  and  plaintiff's 
buggy  for  him  to  pass,  but  as  he  was  doing  so,  the  plaintiff  jumped 
out  and  fell  immediately  in  front  of  the  machine,  so  close  that 
he  could  not  stop,  and  to  avoid  running  the  wheels  over  her  he 
turned  the  machine  and  the  body  of  the  car  passed  over  her,  it  wa^ 
held  that  under  either  version  of  the  affair  the  jury  were  author- 
ized to  find  defendant  negligent  in  failing  to  stop  when  he  dis- 
covered, or  should  have  discovered  by  ordinary  care,  the  fright  of 
the  plaintiff's  horse.''" 

Sec.  531.  Stopping  —  discretion  as  to  stopping. 

The  general  rule  as  to  stopping  stated  in  the  preceding  section 
is  not  an  inflexible  one.  In  some  cases  the  proper  degree  of  care 
as  to  the  operator  might  require  the  machine  to  be  stopped  upon 
the  first  evidence  of  danger;  in  others  it  might  be  necessary  to 
slow  down  the  speed ;  and  yet  again,  it  might  be  more  prudent  to 
proceed  at  a  high  rate  of  speed,  or  not  lessen  the  speed  at  which 
the  machine  is  running.  Each  case  presents  different  conditions 
and  situations.  What  would  be  ordinary  care  in  one  case  might 
be  negligence  in  another.  But,  whatever  the  condition  or  situa- 
tion, the  driver  of  the  automobile  must  at  all  times  and  in  all 
places,  observe  ordinary  care  to  avoid  injury  to  persons  or  travel- 
era  on  the  highway.''*  So  in  a  case  in  South  Carolina  the  court  de- 
dared  that  it  is  not  prepared  to  adopt  as  a  correct  statement  of  the 
common  law  that  the  driver  of  an  automobile  must  stop  if  it  can 
be  discovered  by  ordinary  foresight  that  an  animal  has  become 
frightened,  for  there  might  be  circimistances  when  the  most  pru- 
dent thing  to  do,  upon  discovery  that  a  horse  is  frightened,  would 

75.  Webb   v.   Moore,   136   Ky.   708,       182  S,  W.  509;   Webb  v.  Moore,  136 
135  S.  W..152.  Ky.    708,   125   S.   W.   153.     And   see 

76.  Fleming  v.  Gates,  122  Ark.  88,      section  277. 
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be  to  get  by  with  the  automobile  as  quickly  as  possible  so  as  to  re- 
move the  cause  of  fright.  The  true  rule  was  said  to  be  that  the 
driver  must  exercise  the  care  which  ordinary  prudence  requires  un- 
der the  circumstances.'^  And,  in  another  case,  it  was  said  that  it  is 
reasonable  to  presume  that  in  some  cases  the  fright  of  a  horse  will 
be  increased  by  stopping  an  automobile  just  opposite  to  him,  rather 
than  by  passing  on  by  and  that  if  the  driver  of  a  machine  passes  on 
he  is  not  responsible  for  the  damages  inflicted  by  the  horse,  where 
the  emergency  in  which  he  was  placed  was  occasioned  by  an  impru- 
dent act  of  the  plaintiff.''*  So,  too,  the  owner  of  an  automobile  who 
was  running  his  machine  in  a  careful  manner,  at  a  slow  rate  of 
speed,  along  a  city  street  crowded  with  travelers  and  vehicles,  and 
keeping  a  lookout  to  avoid  accidents,  was  held  not  lia,^le  for  an  in- 
jury inflicted  by  •&'  horse  taking  fright  thereat,  when  he''"was  "not 
aware  of  any  danger  from  said  fright -until  his  machine  had  reached 
afpdint  opposite  to  or  had  passed  the  hcfe'se's  head,  and  then  deemed 
itjlessdangei-ous  to  pass,  on  thani  to  Stop,  and  whesn  the  horse  was 
in  charge^of  three  able-bodied  men,-  and  there  was  nothing  iij.  its 
behavior  to  dead  him  to  suppose. that  it  would  become  uniUajiage- 
able.™  -     ;  ,  ,         ,  .. 

But  statutory  ifanaotments  have  abrogated  in  most  .jurisdictions 
iny  discretion^  in  the  matter'  of  stopping.  Unljler  statutes'  requir-* 
dug -thei  driver  of -an  automobile  to  stop  his  car  when  he  sees.lJiat  a 
horse  is  frightened  or  wheni  he  receives  a  signal  from,  the  driver, 
'the  chauffeurih^s  no  i  discretion  as  to  the  means,  he  shall  t^e,}:o 
avoid.frightemiBigia  horse.-  It  is  his. duty  to  stop  his  machine.'* 

Sec.  532.  Stopping  —  overtaking  and  passing  friglitened 
iidrse. 

T^hen  an  automobile  is  approaching  a  horse-driven  vebicle  from 
the  rear,  the  chauffeur  is  not  necessarily  guilty  of  negligence  in 

77.  Gue  V.   Wilson,   87    S.    C.    144,  79,  Baugher    v.    Harman,    110   Va. 
69  S.  K.'99.  316,  66  S.  E.  86. 

78.  Baugher    v.,  Harman,    110   Va.  80.  Stout  v.   Taylor,   168  III.  App. 
.116.  66  S.  E.  86.  410;    Searcy  v.   Golden,   173  Ky.   43, 

ISS   S,   W.   1098. 
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attempting  to  pass.  It  is  his  duty  to  exercise  reasonable  care  to 
avoid  injury  to  the  travelers  in  the  wagon,  and  what  is  reasonable 
care  will  depend  on  the  circumstances.  A  statute  requiring  an 
automobilist  to  stop  when  passing  a  frightened  horse,  is  not  gen- 
erally applicable  in  the  case  of  a  motor  vehicle  overtaking  and  at- 
tempting to  pass.*^  Where  the  evidence  tended  to  sho\^  that  the 
machine  approached  the  plaintiff's  wagon  from  the  rear,  and  was 
within  a  few  feet  from  the  horse  and  turned  in  front  of  it  a  short 
distance  ahead,  it  was  held  that  the  negligence  of  the  driver  of 
the  auto  was  for  the  jury.*^  And  if  there  is  an  opportunity  to  turn 
the  horse  into  a  side  road  a  short  distance  ahead,  the  driver  of  the 
machine  may  be  charged  with  negligence  in  attempting  to  pass  the 
animal  and  in  not  waiting  until  its  driver  had  an  opportunity  to 
turn  out.*' 

Sec.  533.  Stopping  —  stopping  engine. 

Though  it  may  be  the  duty  of  the  operator  of  a  motor  vehicle 
to  htop  the  machine  on  the  approach  of  an  excited  horse,  it  is  not 
al^yays  necessary  for  him  to  stop  the  running  of  the  engine.  '  Due 
caution  may  reqiiire  that  the  engine  be  stopped  in  some  cases,  but 
under  other  circumstances  the  continuance  of  the  running  of  the 
engine  may  be  consistent  with  an  exercise  of  reasonable  caution. 
This  proposition  may  be  better  considered  under  the  duty  of  the 
operator  to  avoid  noises  which  will  frighten  timid  horses,  and  is 
therefore  discussed  imder  another  section.** 

Sec.  534.  Stopping  —  statutory  duty  to  stop  on  fright  of 
horse. 

In  many  jurisdictions  statutes  have  heea  enacted  which  impose 
a  duty  on  the  drivers  of  automobiles  to  stop  when  it  is  apparent  that 

V 

81.  Section  534.  83.  Brinkman  v.  Pacholke,  41  Ind. 

82.  Delfs    V.    Dunshee.    143    Iowa,       App.  662,  84  N.  E.  762. 
381,  122  N.  W.  236.  84.  Section  625. 
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a  horse  is  being  frightened  by  the  operation  of  the  machine.*^  Un- 
der such  statutes  the  driver  of  the  automobile  has  no  discretion 
as  to  stopping ;  it  is  his  duty  to  stop  though  he  might  in  good  faith 
believe  that  the  danger  could  be  more  easily  ^averted  by  rapidly 
continuing  his  progress.*^  Indeed,  the  violation  of  the  statute  may 
be  deemed  negligence  per  se.^  A  statutory  requirement  that  the 
operator  of  an  automobile  shall  stop  when  it  appears  that  his  ma- 
chine is  frightening  a  horse,  may  be  construed  to  mean'  that  he 
shall  stop  whenever,  in  the  exercise  of  due  care,  it  should  appear  to 
him  that  his  machine  was  having  that  effect.**  In  other  words, 
a  chauffeur  cannot  negligently  fail  to  observe  that  a  horse  is  fright- 


85.  ArhamSas. — ^Russ  v.  Strickland, 
197  S.  W.  709.   , 

Delaioare^. — Walls  v.  Windsor 
(Del.  Super.),  93  Atl.  989. 

/Kijioij!.— Smith  v.  Heish,  161  111. 
App.  83. 

Kansas. — Arrington  v.  Horner,  88 
Kan.  817,  139  Pac.  1150. 

Kentucky. — Searcy  v.  Golden,  173 
Ky.   42,   188   S.  W.   1098. 

New  York. — Union  Transfer  & 
Storage  Co.  v.  Westcott  Express  Co., 
79   Misc.   *08,   140  N.  Y.   Suppl.   98. 

North  CoroJina.— Curry  v.  Fleer, 
1'57  N..  C.  16,  72  S.  E.  626. 

Utah. — Beggs  v.  Clayton,  40  Utah, 
389,   121   Pac.   7. 

86.  Fleming  v.  Gates,  132  Ark.  -BS, 
188  S.  W.  509;  Russ  v.  Strickland 
(Ark.),  197  S.  W.  709;  Searcy  v. 
flolden,  173 -Ky.  43,  188  S.  W.  1098. 
"  The  driver  of  a  car  cannot  deter- 
mine for  himself  whether  it  is  as  safe 
or  safer  to  proceed  than  it  is  to  stop. 
The  law  has  decreed  that  he  must 
stop  his  car,  and  he  is  under  the  duty 
to  do  so,  although,  in  his  opinion, 
some  other  course  may  be  safer.  His 
failure  to  stop  the  car  under  these 
eircumstanccs  is  therefore  negligence, 


and  renders  him  liable  for  any  injury 
of  which  it  is  the  proximate  cause, 
provided  the  party  injured  is  not 
himself  guilty  of  negligence  contrib- 
uting to  his  injuhy."  Russ  v.  Strick- 
land  (Ark.),  197  S.  W.  709. 

Question  for  jury. — Where  the  stat- 
ute requires  the  driver  of  an  auto- 
mobile to  stop  when  a  horse  is  fright- 
ened at  the  approach  of  the  machine, 
and  it  is  conceded  that  the  driver 
did  not  stop,  the  court  cannot  sub- 
mit to  the  jury  the  question  whether 
it  was  necessary  for  him  to  stop. 
Searcy  v.  Golden,  173  Ky.  43,  188  S. 
W.   1098. 

87.  Beggs  v.  Clayton,  40  Utah,  389, 
121   Pac.   7. 

88.  Russ  V.  Strickland  (Ark.),  197 
S.  W.  709;  Ward  v.  Meredith,  220 
111.  66,  77  N.  E.  118;  Stout  v.  Tay- 
lor,  168  111.  App.  410. 

"  Just  when  a  horse  is  about  to 
become  frightened  and  just  when  he 
is  actually  frightened  is  very  diffi- 
cult to  determine,  and  we  think  the 
plain  meaning  of  the  statute  is  to  re- 
quire persons  using  such  vehicles  as 
automobiles,  calculated  to  frighten 
horses,  to  stop  the  same  Whenever  a 
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ened  or  about  to  become  frightened.  The  statute  may  require  the 
automobilist  to  stop  when  there  is  indication  of  fright,*'  and  may 
apply  to  a  horse  which  has  actually  become  frightened  as  well  as 
to  one  which  is  about  to  be  frightened.'"  It  is  held,  however,  that 
a  statute  requiring  the  driver  of  a  motor  vehicle  to  stop  until  a 
horse  about  to  be  frightened  by  the  machine  has'  passed,  does  not 
apply  when  the  machine  approaches  the  horse  from  the  rear, /but 
in  such  ease  the  duty  of  the  chauffeur  is  governed  by  'the  general 
rule  to  exercise  reasonable  care  to  avoid  injury  to  other  travelers 
on  the  highway .''^    A  construction  ^f  the  statute  which  would  re- 


horse  shows  indication  of  fright  upon 
their  approach."  Ward  v.  Meredith, 
220  111.  66,  77  N.  E.  118. 

89.  Ward  v.  Meredith,  220  111.  66, 
77  N.  E.  118. 

90.  Ward  v.  Meredith,  122  111. 
App.  159,  affirmed  220  111.  66,  77  N. 
E.  118. 

91.  Fleming  v.  Gates,  122  Ark.  28, 
183  S.  W.  509,  wherein  it  was.  said: 
"  The  purpose  of  that  statute  was  to 
require  drivers  of  automohiles  to 
come  to  a  full  stop  when  they  observe 
that  an  approaching  horse,  ridden  or 
driven  by  another  traveler,  is  about 
to  become  frightened.  The  statute 
imposes  an  absolute  duty  on  the 
driver  of  the  automobile  to  stop,  a(nd 
liability  for  damages  arises  from  a 
violation  of  that  statute.  We  think, 
however,  that  the  statute  was  not  in- 
tended to  impose  the  absolute  duty 
upon  the  driver  of  an  automobile  to 
stop  his  machine  because  a  team  in 
front,  going  in  the  same  direction, 
appears  to  be  frightened,  but  under 
those  circumstances  it  is  left  to  a 
trial  jury  to  say  whether  under  all 
the  circumstances  of  the  case  the 
driver  of  the  automobile  has  been 
guilty  of  negligence.     .     .     .    Doubt- 


less the  legislature  took  into  consid- 
eration the  hardship  of  requiring  the 
driver  of  an  automobile  to  stop  his 
car  merely  because  a  team  in  front 
of  him  appears  to  be  frightened. 
The  automobile,  of  course,  travels 
faster  than  vehicles  drawn  by  horsey, 
and  if  this  statute  applied,  it  would 
prevent  the  driver  of  an  .automobile 
from  passing  the,  slower  vehicle.  On 
the  other  hand,  it  is  perfectly  rea- 
sonable to  require  the  driver  of  a 
machine,  when  meeting  another  tra.v- 
eler  driving  a  team,  to  stop  and  let 
the. team  pass.  The  legislature  doubt- 
less had  this  distinction  in  mind  in 
failing  to  put  into  the  statute  a  posi- 
tive requirement  that  an  automobile 
overtaking  another  kind  of  vehicle 
should  stop,  for  such  a  requirement 
would  impede  travel  almost  to  the 
extent  of  denying  the  driver  of  an 
automobile  the  use  of  the  road,  The 
lawmakers  evidently  intended  to  omit 
any  definite  requirement  applicable 
to  a  state  of  facts  such  as  is  shown 
in  this  case,  so  that  the  question  of 
negligence  or  due  care  could  rest 
upon  settled  principles  on  that  sub- 
ject. This  case  should  have  been 
submitted  to  the  jury  on  the  question 
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quire  the  automobile  to  stop  until  the  horse-drawn  vehicle  had 
passed,  would  impede  the  use  of  the  road  almost  to  the  extent  of 
denying  to  the  automobilist  the  right  to  travel  the  road. 

Sec.  535.  Stopping  —  stoppin|^  in  front  of  horse  after  pass- 
ing. 

When  an,  automobile  has  overtaken  and  passed  a  horse-drawn 
vehicle,  thereby  exciting  the  animal,  the  stopping  of  the  motor  ve- 
hicle in  front  of  the  horse  may  add  to  the  fright  of  the  horse  so 
that  injuries  will  result.  The  operator  of  the  machine  may  be 
charged  with  negligence  under  such  circumstances.^^ 

Where  the  evidence  justified  a  finding,  that  after  the 'defendant 
had  passed  the  plaintifF,  who  had  gained  a  partial  control  of  his 
frightened  horse,  and  upon  hearing  its  approach,  stopped  his  car  a 
short  distance  ahead  of  the  horse,  thus  adding  to  its  fright,  it  was 
decided  that  the  court  was  justified  in  calling  the  attention  of  the 
jury  to  this  evidence  and  directing  them  to  detemiine  whether  de- 
fendant was  negligent  in  thus  stopping  the  car,  without,  specially 
defining  in  that  connection  the  care  required  of  defendant,  the 
court  having  in  other  instructions  correctly  defined  negligence.'^ 

Sec.  536.  Statute  requiring  stopping  on  si^al — in  general. 

In  tnany  States,  statutes  have  bieen  enacted  to  the  effect  that 
the  operator  of  a  motor  vehicle  shall  stop  his  machine  upon  the 
signal  of  the  driver  of  an  animal-drawn  veihicle.'*    The  constitu- 

whether  appellant  exercised  ordinary  W.  883;  Walkup  v.  Beebe,  139  Iowa, 
care  to  avoid   frightening  the  team,       395,   116  N.  W.  321. 


without  giving  to  the  jury  the  stat-  Kansas. — Sterner  v.  Issitt,  89  Kan. 

ute  which  imposed  the  absolute  duty  357,   131  Pac.   551. 

of  stopping  until  the  team  got  out  Minnesota. — Sehaar    v.     Comforth, 

of  the  way."  138  Minn.  460,  151  N.  W.  275. 

92.  Delfs    V.    Dunshee,    143    Iowa,  Missouri. — State     v.     Wilson,     188 
381,  132  N.  W.  336.  Mo.  App.  342,  174  S.  W.  163;  Hays 

93.  Delfs    V.    Dunshee,    143    Iowa,  v.  Hogan,  300  S.  W.  385. 

381,  122  N.  W.  336.  New     Forfc.— Union     Transfer     & 

94.  Arkansas. — ^Battle    v.   <Juthrey,  Storage  Co.  v.  Westcott  Express  Co., 
208  S.  W.  289.  79   Misc.   408,   140  N.  Y.   Suppl.   98. 

Iowa. — Horak  v.  Dougherty,  114  N.  North  Dakota. — Messer    v.    Bruen- 
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tionality  of  such  a  law  is  hardly  open  to  question.^^  Such  a  statute 
does  not  generally  require  that  the  running  of  the  motor  be  stopped, 
but  the  obligation  of  the  automobilist  in  respect  to  the  noise  so 
made  is  governed  by  the  particular  circumstances  and  his  general 
obligation  to  use  reasonable  care  in  the  operation  of  his  machine.'? 
Negligence  in  failing  to  stop  an  automobile,  upon  signal  by .  the 
driver  of  a  horse,  that  it  has  taken  fright,  is  held  to  be  sufficient  to 
sustain  a  verdict  for  the  plaintiff,  even  though  other  grounds  of 
negligence  are  not  sustained.''  And  it  .has  been  said  that,  if  the 
jury  were,  satisfied  that  a  signal  to  stop  given  by  a  person  driving 
horses  was  seen  by  a  pei-son  driving  an  automobile,  and  that,  with- 
out slacking  speed,  the  latter  unnecessarily  kept  on,  passing  within 
two  feet  of  the  horses  and  causing  them  to  become  unmanageable 
and  run  away,  when  the  width  of  the  roadway  was  sufficiently  ample 
to  have  enabled  him  to  go  by  at  a  distance  of  twenty  feet,  which 
might  have  prevented  the  accident,  they  ;^ould  haye  been  warranted 
in  finding  that  the  automobile  was  carelessly  operated  in  violation 
of  a  statute,  requiring'  the  driver  of  an.^utp'mobile  to  exercise  every 
reasonable  precaution  when  passing  tearns  to  avoid  frightening  the 
horses.'*  Thus,  in  a  typical  case,  the  plaintiff,  who  was  about 
seventy  years  of  age,  testified, that  while  driving  on  a  dark  evening, 
he  met  the  defendant  coming  from  the  opposite  direction  on  a  pub- 
lic road  in  an  automobile ;  th^t  the  defendant  Jiad  no  lights  on  his 
automobile,  and  that  he,  the  plaintiff,  was  unable  to  notice  its  ap- 
proach until  it  was  almost  on  him ;  that  he  was  driving  a  perfectly 
tractable  and  gentle  horse  on  the  proper  side  of  the  road ;  and  when 
the  automobile  was  about  twenty-five  steps  away  he  recognized 
it,  and  rising  in  his  buggy,  held  up  his  hand  as  a  signal  to  the  driver 
of  the  car  to  stop,  and  called  out:    "  Hold  on,  wait,  stranger,  until 

ing,  35  N.  D.  599,  143  N.  W.  158,  48  96.  Mahoney  v.  Maxfleld,  102  Minn. 

L.  R.  A.    (N.  S.)    945.  377,  113  N.  W.  904,  14  L.  R.  A.   (N. 

Virginia. — Cohen    v.     Header,    119  S.)    351,  13  Ann.  Cas.  389. 

Va.  439,  89  S.  E.  876.  97.  Brown  v.  Thorne,  61  Wash.  IS, 

95.  Hays  v.  Hogan    (Mo.),  300  S.  Ill  Pac.  1047. 

W.  286.  98.  Trombley     v.      Stevens-Duryea 

Co.,  206  Mass.  516,  92  N.  W.  764. 
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I  get  out  and  hold  iny  horse."  The  machiiie  was  either  slowed 
down- or  stopped  in  obedifence  to  this  signal,  and  then  the  plaintiff 
attempted  to  get  out  of  his  biiggy,  lii  order  to  go  to  the  head  of  his 
horse  J  and  when  in  this  situation  the  machine  was  suddenly  started 
and  approached  the  buggy  with  considerable  noise,  which  caused 
the  horse  i»  shy  and  run.agaiinst  the  fense,  so  that  the  plaintiff  was 
thrown  out  over  the  wheel  and  quite  seriously  injured.  This  tes- 
timony was  contradicted  by  the  defendant  and  other  persona  who 
were  in  the  automobile.  Under  the  facts  the  case  was  held  to  be 
one  for  the  jufy,  aiid  it  was  decided  that  a  verdict  and  judgment 
for  p^laintiff  should  be  siistained.'^ 

Sec.  537.  Statute  requiring  stopping  on  signal  —  discretion 
as  to  stopping. 

In  most  jurisdictions,  the  statutb  as  to  stopping  on  signal  does 
not  give  the  operator  of  the  machine  any  discretion  as  to  whether 
or  not  he  should  stop.  He  eaiinot  speciilate  as  to  whether  the  horse 
is  gentle  or  wild,  or  whether  it  will  become  frightened  or  not,  but 
he  must,  if  signaled,  ^top  his  machine.^  The  statute  is  peremp;t6Ty 
and  it  is  his  duty  to  stdp  though  he  might  be  of  the  opinion  that . 
there  would  be  less  risk  of  injui'y  in  proceeding.  Under  such  a 
statute,  the  violatioli  of  the  statute  is  considered  negligence,  and 
the  chauffeur  is  generally  liable  for  all  damages  that  proximately 
result  from  his  wrongful  act'.  But,  under  a  statute  requiring  that 
lile  operator  of  ah  automobile  on  a  signal  of  distress  by  a  person 
driving  horses  shall  cause  the  automobile  to  stop  all  motor  pow^ 
and  remain  stationary,  'unless  a  moverhent  forward  shall  be  deemed 
necessary  to  avoid  accidetii;  or  injuryj  it  is  for  the  operator  to  de- 
te^piine  whether  a  forward  movement  is  necessary,  and  his  deter- 
mination is  controlling  unless  he  acts  unreasonably  or  in  bad  faith.* 

99.  Spangler    v.    Markley,    39    Pa.       89  S.  E.  876. 
Super.  Ct.  351.  Z.  McCummins  v.  State,  132  Wis. 

1.  Cohen  V.  Meader,   119  Va.   429,       336,  112  N.  W.  25. 
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Sec.  538.  Statute  requiring  stopping  on  signal  —  effect  of 
failure  to  give  signal 

The  failure  of  the  driver  of  a  horse  to  give  a- signal  to  an  ap- 
proaching automobile  operator,  does  not  necessarily  permit  the  lat- 
ter to  proceed.  The  driver  of  the  machine  is  bound  to  exercise 
reiasonable  care  to  avoid  injury  to  other  travelers,  and  if  due  care 
requires  the  stopping  of  the  automobile,  negligence  may  be  charged 
against  him.^  In  other  vrords,  the  enactment  of  the  statute  db^es 
not  abrogate  the  duty  of  stopping  which  existed  theretofore.  And 
the  failure  of  the  driver  of  .the  horse  to  give  the  signal  prescribed 
by  statute,  does  not  necessarily  impute  contributory  negligence  to 
him.* 

Sec.  539.  Statute  requiring  stopping  on  signal  —  signal  by 
passenger. 

Whether  a  signal  given  by  a  passenger  in  a  horse-drawn  vehicle  is 
effective  to  call  the  statute  into  operation  so  as  to  place  an  impera- 
tive duty  on  the  operator  of  a  motor  vehicle  to  stop,  will,  of  course, 
depend  on  the  construction  of  the  particular  statute.  In  at  least 
one  jurisdiction,  the  view  has  been  taien  that  the  sllatutory  signal 
may  be  given  by  a  passenger.^    The  contrary  view  is  also  sustained 

3.  Walkup  V.  Beebe,  139  Iowa,  395,  that  State  which  provide  a  penalty- 
lie  N.  W.  321;  Nelson  v.  Holland,  lor  the  driver  of  an  automobile  who 
127  Minn.  188,  149  N.  W.  194.'  And  fails  to  stop  upon  request  by  signal 
see  Section  530.  from  any  person  "  riding,  leading,  or 

4.  Strand  v.  Automobile  Garage  driving  a  horse."  In  this  case  the 
Co.,  136  Iowa,  68,  113  N.  W.  488.  signal,  which  was  ignored  by  the 
As  to  contributory  negligeiice,  see  motorist,  came  from'  a  carriage  con- 
sections  542-545.                         '  taining  two   persons   and  was  given 

5.  Motorist  must  stop  on  signal  by  the  occupant  who- was  not-driv- 
from  any  occupant  of  carriage  under  ing,  the  driver  being  engrossed  in  his 
Indiana  statute. — ^A  prosecution  was  efforts  to  restrain  the  frightened 
lodged  against  an  Indicma  motorist  horse.  The  motorist  sought  to  escape 
for  refusing  to  bring  his  ear  to  a  liability  on  the  ground  that  the  aig- 
stop,  upon  being  signaled  to  do  so,  nal  did  not  come  frbm  the  person 
in   compliance  with  the   statutes   of  "  driving "  the  horse,-  as  required  by 
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\        '  ■ 
by  the  courts  of  at  least  one  jurisdiction.*'    But,  though  there  does 

not  exist  a  statutory  duty  to  stop  on  the  signal  of  a  mere  occupant 
of  the  carriage,  nevertheless  the  duty  of  exercising  reasonable  care, 
which  is  placed  on  the  operator  of  a  motor  vehicle  under:  all  cir- 
cumstances, may  be  violated  if  he  disregtirds  a  signal  of  distress 
from  such  a  person.  That  is  to  say,  the  jury  under  some  eircum- 
stknees  may  be  authorized  to  find  the  automobilist  guilty  of  neg- 
ligence if  he  fails  to  stop  on  receiving  a  signal  from  a  passenger 
in  the  carriage.' 

Sec.  540.  Negligence  after  stop. 

Though  an  automobilist  has  brought  his  machine  to  a  stop  to 
avoid  frightening  a  horse,  he  has  not  necessarily  fulfilled  his  entire 
duty  to  travelers  in  the  carriage.  He  must  continue  to  exercise  rea- 
sonable care  to  avoid  injury  to  them.  Thus,  if  he  starts  the  engine 
while  the  horse  is  being  driven  past  his  machine,  and  the  horse 
thereby  becomes  frightened  and  causes  injury,  the  jury  may  find 
the  operator  of  the  machine  guilty  of  negligence.*    And,  even  when 

the  statute,  but  was  given  by  some  its  scope.  It  was  held  tliat,  to  at- 
one in  the  carriage  who  was  not  act-  tach  to  the  statute  the  construction 
ually  engaged  in  driving.  In  other  claiihed  by  the  defense  would-be  un- 
words,  he  asked  the  court  to  tionstrue  reasonable,  if  not  absurd,  imd  that 
the  statute  to  mean  that  it  was  not  the  signal  to  stop,  in  order  to  be 
his  duty  to  stop  unless  signaled  to  legt^lly  effective  need  not  be  given  by 
do  so  by  the  person  Iwndling  the  the  person  holding  the,  lines,  but  may 
reinst  As  is  usual  in  a  cAse  Tyhere  be  given  by  any  occupant  of  the  ve- 
a  precise  definition  of  a  word  is  re-  hicje. .  State  v.  Goodwill,  169  Jnd. 
<)uired,  recourse  was  had  to  the  die-  aB5,  83  N.  E.  459. 
tionaries*  1  where  driving  is  found  to  6.  Messei-  v.  Bruening,  25  I>r.- Dak. 
mean  "  to  ride  in  a  vehicle  drawn  by  599,  142  N.  W.  158,  48.  L.  E,  A.  (N. 
horses,  or  other  animals,  or,  to  direct  S.),945;  Messer,  v.  Bruening,,.  32.  N. 
or  control  the  animals  that  draw  it."  Dak,  515,  156  N.  W.  241.,  ,. 
While  iCtiminal  statutes,  ,as  a  rule,  7.  Messer  v.  Bruening,.  38  N.  Dak. 
^re  to.be  strictly  construed,  courts  515,  156  N.  W.  241. 
refuse,  on  one  hand,  to  hold  persons  8.  Fischer  v.  McGrath,  112  Minn, 
not  clearly  brought  within  the  scope  456,128  N.  W.  579.  "  If,  as  the  juiy 
of  the  statute  and,  on  the  other  hand,  has.  found,  the  defendant  was  aware 
to  discharge  those  not  clearly  within  that   the   machine    in    his   possession 
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$he  driver  of  the  automobile  on.  meeting  a  horse  gets  out  of  Jiis 
machine  to  assist  in  getting  the  horse  past,  if  he  is  guilty  of  negli- 
gence in  handling  the  horse,  he  may  be  liable  for  injuries  sustained 
by  the  occupant  of  the  wagon.®  In  one  case  it  appeared  that  the 
plaintiff  and  his  sister  were  riding  ini  an  open  wagon  drawn  by 
one  horse,  and,  discovering  the  canopy  top  of  am  approaching  au- 
tomobile in  which  the  defendant  and  a  companion  were  traveling, 
the  sister  gave  the  statutory  signal  by  raising  the  hand  for  the  au- 
tomobile to  stop.  The  defendant  disregarded  the  signal  to  stop 
and  ran  the  automobile  out  of  the  highway  two  or  three  i-ods  into 
a  dooryard.  The  plaintiff  was  thereby  induced  to  believe  that  he 
could  drive  along  ia  safety,  but  the  automobile  unexpectedly  turned 
and  reappeared  in  the  highway  directly  in.  front  of  the  plaintiff, 
frightening  his  horse,  and  causing  several  personal  injuries  to  the 
plaintiff.  The  verdict  was  for  the  plaintiff,  who  was  awarded 
$225  damages.  If  the  defendant  had  regarded  the  plaintiff's  signal 
and  promptly  stopped  his  machine,  the  plaintiff  would  have  had  an 
opportunity  to  drive  into  the  dooryard  himself,  as  he  intended  to 
do.  If  the  defendant  had  kept  his  car  stationary  for  a  few  seconds 
in  the  dooiyard,  the  plaintiff  could  have  driven  along  the  highway 
safely.  The  defendant  did  neither  of  these  things;  but,  having 
induced  the  plaintiff  to  believe  that  the  car  would  remain  beyond 
the  area  of  danger,  he  suddenly  reappeared  with  it  in  front  of  the 
plaintiff,  partly  in  the  Highway.  His  explanation  of  this  manage- 
ment of  his  car.  was  that  the  team  was  so  far  up  the  road  that  it 
had  passed  out  of  his  view.  This  must  be  deemed  thoughtless  in- 
attention on  his  part,  and  "  thoughtless  inattention  "  has  'been  de- 

and   control   had   so    far   excited   the  question  of  fact  was  clearly  presented 

plaintiff's    horse    as    to    render    him  for  determination  whether,  under  all 

dangerous  and  unmanageable,  and  if  the   circumstances,   his   conduct   was 

having  stopped  at  the  urgent  solioi-  characterized     by     ordinary     care." 

tation  of  the  occupants  of  the  surrey  Knight  v.  Lanier,  69  N.  Y.  App.  Div. 

in   order   to   afford  them   an   oppor-  454,  74  N.  Y.  Suppl.  999. 

tunity  to  alight,  he,  before  they  could  9.  Pekarck  v.  Myers,  159  Iowa;  806, 

do  so,  started  the  machine  again  and  140  N.  W.  409. 
so  caused  the  horse  to  run  away,  a 
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clared  by  the  Supreme  Judicial  Court  of  Maifve  to  be  the  "  essence 
of  negligence."  The  court  held  that  the  defendant's  thoughtless 
inattention  under  the  circumstances  was  a  failure  of  duty:  on  his 
part  toward  the  plaintiff,  and  the  approximate  cause  of  the  injury, 
and  that  the  verdict  in  favor  of  the  plaintiff  was  warrantedv  hy  the 
evidence.^" 

Sec.  541.  Lights  on  machine. 

The  violation  of  a  statute  requiring  th«  maintenance  of  lights 
on  motor  vehicles  during  certain  hours  may  form  the  basis  for'  a 
charge  of  negligence. ^^  If  such  a  violation  results  in  the  frighten- 
ing of  a  horse,  in  the  absence  of  contributory  negligence,  the  auto- 
mobilist  is  liable  for  damages'  which  naturally  follow  from  the 
fright. -^^  Sucb  a  statute,  howen'er,  generally  applies  only  to  public 
highways,  not  to  private  roads.^^ 

Sec.  542.  Contributory  negligence — ^general  duty  of  driver 
of  carriage  to  exercise  reasonable  care. 

The  general  duty  of  exercising  reasonable  care,  which  is  imposed 
upon  all  classes  of  travelers,  requires  that  one  driving  a  horse  along 
a  public  highway  shall  use  a  reasonable  degree  of  caution  to  avoid 
injury  to  himself  or  vehicle.  And,  in  case  a  horse  is  frightened 
by  an  automobile,  if  the  driver  is  guilty  of  contributory  negligence 
which  is  one  of  the  proximate  causes  of  its  fright,  as  a  general  rule, 
there  can  be  no  recovery  for  damages  ensuing  to  the  owner  or  driver 
of  the  carriage.^*    The  right  of  a  passenger  in  the  carriage  to  re- 

10.  Towle  V.  Morae,  103  Me.  250,  Iowa. — Gipe  v.  Lynch,  155  Iowa, 
68  Atl.  1044,  citing  Tasker  v.  Farm-  627,  136  N.  W.  714 ;  Drier  v.  McDer- 
ingdale,  85  Me.  533,  27  Atl.  464.  mott,  157  Iowa,  726,  141  N.  W.  315. 

11.  Sections  344-348.  Kansas. — ^Arrington   v.   Horner,   88 

12.  Stewart  v.  Smith   (.Ala.  App.),  Katis.  817,  129  Pac.  1159.  . 

78  So.  724.  Maine. — Hobbs  v.  Preston,  115  Me.  , 

13.  Stewart  v.  Smith   (Ala.  App.),      553,  98  Atl.  757. 

78  So.  724.  New  Hampshire. — ^Nadeau  v.  Saw- 

14.  minois.-— Donovan  v.  Lambert,      yer,  73  N.  H.  70,  59  Atl., 369. 
139   111.   App.   532. 
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cover  for  his  injuries  which  are  in  part  caused  by  the  negligence 
of  the  driver,  depends  on  whether  the  negligence  of  the  driver  is  to 
be  imputed  to  the  passenger.^^ 

The' driver  of  a  caTriage  is  required  to  exercise  such  care  as  an 
ordinarily  prudent  person  would  under  the  circumstances.^^  The 
driver  of  a  well  brokqn  horse  may  rely  on  the  exercise  of  ordinary 
care  by  those  approaching  from  the  rear ;  for  in  using  a  street  fre- 
quented by  automobiles,  he  assumes  only  the  risk  incident  to  their 
operation  in  a  reasonably  careful  manner.-^'''  But  he  may  be  guilty 
of  negligence  and  be  barred  from  recovering  for  his  injuries,  if 
a  violation  by  him  of  the  law  of  the  road  contribute^  to  the  ac- 


North  Dakota. — Messer  v.  Bruen- 
ing,  33  N.  Dak.  515,  156  N.  W.  241. 

Texas. — -Carsey  v.  Hawkins  (Civ. 
App),  165  S.  W.  64. 

Instructions  to  jury. — An  instruc- 
tion to  the  effect  that,  if  the  plaintiff 
was  driving  along  the  road  and  "  us- 
ing due  care  for  his  own  safety,"  is 
not  bad  for  failing  to  define  the 
meaning  of  "  due  care,"  where  other 
instructions  were  given  defining  neg- 
ligence and  contributory  negligence, 
and  the  care  requried  of  the  plain- 
tiff. Brinkman  v.  Pacholke,  41  Ind. 
App.  662,  84  N.  E.  762. 

Failure  to  jump. — In  an  action  to 
recover  damages  for  personal  injuries 
sustained,  by  the  plaintiff  in  conse- 
quence of  the  frightening  of  his  horses 
by  the  defendant's  automobile,  an  al- 
legation in  the  declaration  that  at 
an  earlier  hour  on  the  sanie  day  of 
the  accident  the  defendant's  automo- 
bile had  passed  the  plaintiff's  carriage 
and  greatly  frightened  his  horses, 
does  not  justify  the  court  in  presum- 
ing that  it  was  contributory  negli- 
gence for  the  plaintiff  to  fail  to  jump 
out  of  his  carriage  upon  the  secoijd 
approach  of  the   automobile.     Mcln- 


tyre  v.  Orner,  166  Ind.  57,  76  N.  E. 
750,  8  Ann.  Cas.  1087,  4  L.  K.  A.  (N. 
S.)   1130. 

Finding  as  to  contributory  negli- 
gence ambiguous. — Where  deceased 
was  unloading  gravel  and  it  was 
claimed  that,  owing  to  the  negligent 
operation  of  a  motor,  the  horses  used 
in  hauling  the  gravel  became  fright- 
ened and  ran  away  and  the  jury 
were  asked,  "  Could  deceased  by  the 
exercise  of  reasonable  care  and  dili- 
gence have  avoided  the  accident, 
and  the  answer  was  given,  "  No,  not 
under  the  custom  of  unloading 
gravel,''  it  was  held  that  the  answer 
was  open  to  some  remark  as  being 
ambiguous  and  that  the  question 
should  be  answered  plainly  and  with- 
out any  attempt  at  or  room  for  eva- 
sion. Marshall  v.  Gowans,  20  Ont. 
W.  E.  37,  3  Ont.  W.  N.  69. 

15.  See  sections  679-687. 

16.  Donovan  v.  Lambert,  139  111. 
App.  532. 

17.  Delfs  V.  Dunshee,  143  Iowa, 
381,  122  N.  W.  236;  Coco  Cola  Bot- 
tling W^orks  V.  Brown,  139  Tenn.  640, 
202  S.   W.   926. 
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cident.^*  So,  too,  one  driving  a  horse  or  mule  while  intoxicated 
may  be  guilty  of  contributory  negligence  as  matter  of  law.^'  He 
is  not,  howefver,  necessarily  guilty  of  contributory  negligence  be- 
cause the  seat  was  crowded  with  several  passengers.^  Nor  is  he 
guilty  of  negligence  as  a  matter  of  law  because  he  failed  to  give 
the  statutory  signal  for  the  stopping  of  the  automobile,  and  the 
driver  of  the  machine  therefore  continued  his  course.  ^^ 

Sec.  543.  Contributory  negligence  ^- leaving  horse  unat- 
tended. 

One  who  leaves  a  horse  unattended  and  unfastejied  in  the  public 
streets,  speaking  in  general  teims,  takes  the  risk  of  wljat  it  may  do. 
A  presumption  of  negligence  arises  from  such  conduct  and  the 
driver  is  called  upon  to  explaiin.^^  The  strength  of  the  presumption 
"depends  largely  on  the  suiTounding  circumstances.  If  the  horse 
is  young,  skittish,  nervous,  or  unused  to  the  lights  and  sounds  of  a 
edty  street,  the  presumption  would  be  strong;  while,  if  he  is  old, 
staid  and  accustomed  to  city  life,  it  might  be  slight.  But  even  a 
staiid  and  veteran  horse  may  be  liable  to  a  sudden  fright.  It  is  a 
matter  for  the  jury.^^  The  unexplained  presence  on  a  public  high- 
way of  a  team  of  runaway  horses,  harnessed  to  a  wagon,  unattended 
by  the  owner  or  other  person,  raises  a  presumption  of  negligent 
management  on  the  part  of  the  owner;  and  if  they  collide  with 
anothei*  vehicle  on  the  street  because  they  are  not  under  proper 
control,  the  owner  will  be  liable  for  damages  resulting  therefrom.^* 

18.  Donovan    v.    Lambert,    139    111.  Brents,  161  Ky.  607,  171  S.  W.  188. 
App.  533.  23.  Stevenson  v.  United  States  Ex- 

19.  Stewart  v.  Smith   (Ala.  App.),  press   Company,   221   Pa.    St.   59,   70 
78  So.  734.  Atl.  375. 

20.  Shaffer     v.     Coleman,     95     Pa.  24.  KokoU  v.  Brohm  &  Buhl  Lum- 
Super.  Ct.  386.  ber  Co.,  77  N.  J.  Law,  169,  71  Atl. 

21.  Strand  v.  Grinnell   Automobile  130. 

Garage  Co.,  136  Iowa,  68,  113  N.  W.  Injury  by  horse. — One  may  recover 

488;  Cusick  v.  Kinney,  164  Mich.  35,  for  injury  caused  by  a  runaway  horse 

138  N.  W..1089.  which  has  been  left  unhi*ched,  with- 

22.  Henry  v.  ■•Klopfer,   147   Pa,,  St.  out  proof  that  it  had  a  habit  of  run- 
178,  33  Atl.   337.     See  also  Wade  v.  ning  away,  known  to  its  owner,  if  it 
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But,  on  the  other  hand,  no  inference  of  negligence  arises  from  the 
mere  fact  that  a  gentle  horse  was  left  untied  in  a  public  street,  free 
from  the  presence  of  anything  that  might  disturb  him,  when  the 
driver  was  within  a  few  feet  of  the  wagon,  and  it  appears  that  the  . 
driver  had  been  accustomed  to  iise  the  horse  in  that  way  for  many 
years  without  an  accident.^ 

Sec.  544.  Contributory  negligence  —  nature  of  horse. 

Though  the  disposition  of  a  horse  may  not  be  such  as  cau  be 
characterized  as  "  gentle,"  it-s  owner  is  nevertheless  entitled  to 
drive  it  along  the  highway,  exercising,  however,  such  degree  of 
caution  as  would  be  exercised  by  an  ordinarily  prudent  man  in 
driving  an  animal  of  similar  nature.^^  Of  course,  it  is  possible 
that  a  horse  be  of  such  a  wild  or  vicious  nature  that  one  knowing 
its  propensities  would  be  charged  with  contributory  negligence  if 
he  drove  the  animal  along  a  highway  used  by  motor  vehicles.^  The 
question  depends  on  the  degree  of  the  viciousness  and  its  actions 
when  confronted  by  an  automobile.  The  contention  that  it  is  con- 
was  left  in  the  street  unhitched  under  average  case,  and  in  such  a  case  as 
circumstances  which  made  it  riegli-  we  think  the  evidence,  viewed  most 
gence  to  do  so.  Haywood  v.  Hamm,  favorably  foi'  defendants,  shows  this 
77  Conn.  158,  58  Atl.  69.5.  A  person  one  to  be,  it  is  a  fair  presumption 
in  charge  of  a  horse  on  a  public  high-  that  a  horse  which  is  likely  to  become 
way  is  bound  to  take  care  that  it  will  frightened  and  unmanageable  upon 
do  no  injury  in  consequence  of  being  meeting  an  automobile  in  motion  can, 
frightened,  and  if  he  leaves  it,  must  with  reasonable  safety  to  the  rider, 
see  that  it  is  securely  fastened.  City  be  taken  by  the  car  if  the  conditions 
of  Denver  v.  Utzler,  38  Colo.  300,  88  of  the  statute  s^re  complied  with.  The 
Pac.  143,  8  L.  R.  A.'(N.  S.)  77.  plaintiff's  horse   had  been   struck  by 

25.  Belles  v.  Kellner,  67  N.  J.  L.  a  machine  once  before,  and  was 
255,  51  Atl.  700,  57  L.  R.  A.  637.  ",pretty  shy  of  machines";  but  there 

26.  Spangier  v.  Markley,  39  Pa.  was  nothing  in  the  evidence  to  indi- 
Super.  Ct.  351 ;  Cohen  v.  Header,  119  cate  that  a  man  accustomed,  as  plain- 
Va.  429,  89  S.  E.  876.  tiff  was,  to  the  use  of  horses,  would 

27.  "  There  may  be  exceptional  experience  any  serious  difficulty  in 
cases  in  which  the  wild  and  danger-  riding  the  horse  by  a  oar  if  the  driver 
ous  character  of  a  horse  would  make  thereof  obeyed  the  statute."  Cohen 
his  use  on  a  road  frequented  by  auto-  v.  Header,  119  Va.  429,  89  S.  E.  878. 
mobiles  negligence  per  se,  but  in  the 
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tributory  negligence  on  thie  part  of  the  owner  of  a  horse  of  ordin- 
arily gentle  and  tractable  habits  to  use  him  on  the  highway,  simply 
because  the  animal'  occasionally  becomes  frightened  at  an  automo- 
bile, cannot  b©  sustained.^*  As  bearing  on  the  questions  of  negli- 
geuee  and  contributory  negligence,  evidence  should  be  received  as 
to  the  character  of  a  hors.e  alleged  to  have  been  frightened  by  a 
motor  vehicle.  Thus,  it  may  be  shown  thad,  the  horse  in  question 
would  become  frightened  and  unmanageable  at  the  sight  of  an  au- 
■  tomobile  and  would  turn  and  run  whether  or  not  the  machine  made 
a  noise,  for  such  a  circumstance  is  proper  to  be  considered  by  the 
jury,  together  with  the  other  facts,  in  order  to  arrive  at  the  cause 
of  the  runaway  and  to, determine  whether  the  driver  thereof  was 
guilty  of  negligence. ^^  And,  too,  it  is  held,  in  an  action  for  injuries 
from  a  runaway  alleged  to,  have  b^n  caused  by  a  horse  being 
frightened  by  an  automobile,  that  evidpnce  of  the  character  of , the 
horse  as  being  vicious  and  having  a  propensity  to  run  away  is 
admissible,  on  the  issue  of  whether  the  proximate  cause  of  the  in- 
jury was  the  negligence  of  the  defenidanit  or  the  vice  of  the  animal. 
And  evidence  of  the  reputation  of  the  horse  in  these  respects  would 
be  a'dmissible,  where  the  issue  of  contributory  negligence  is  raised, 
to  show  that  the  plaintiff  had  knowleligei  of  its  character'  as  to 
viciousness.^"  One  'W^o  has  liandled  horses  for  twenty  years  and 
has  observed  their  conduct  and  habits,  especially  when  frightened, 
is  competent  to  testify  as  an  expert  on  the  characteristics  and  habits 
of  a  horse.^^ 

Sec.  545.  Contributory    negligence  —  driving    frightened 
horse  past  automobile. 

It  has  been  held,  that,  where  the  drivei*  of  a  frightened  horse 
attempts  to  pass  an,  automobile  that  stopped  when  the  fright  of  the 

28.  Spangler    v.    Markley,    39    Pa.  30.  Cain   v.   Wintergteen,    144   Mo. 
Super.  Ct.  351/356,  per  6rlady,  J.  App.   1,   1^8  S.  W.  274. 

29.  Bliss  V.  Wolcott,  40  Mont.  491,  31-  Delfs    v.    Dunshee,    143    Iowa, 
107  Pac.  433.     Compare  Wells,  Fargo  381,  132  N.  W.  236. 

&  Co.  V.  Keeler  (Tex.  Civ.  App.),  173 
S.  W.  926. 
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horse  was  discovered,  he  will  be  guilty  of  such  contributory  negli- 
gence as  will  defeat  a  recovery,  unless  the  evidence  shows  that 
there  was  no  other  reasonable  course  thait  he  could  pursue,  and  that 
the  negligence  of  the  driver  of  the  automobile  placed  him  in  the 
position  of  peril.  So  where  a  person  who  was  driving  a  restive 
horse,  turned  o£E  the  road^fbr  the  purpose  of  quieting  his  horse,  and 
about  the  same  time  the  driver  of  the  automobile,  discovering  the 
fright  of -the  horse,  stopped  the  machine  some  distance  away  aaid 
the  horse  becoming  more  umnanageabloy  its  driver  undertook  to 
force  him  by  the  standing  machine,  and  in  the  attempt  was  thrown 
out  of  the  vehicle,  it  was  held  that  he  could  not  recover.'^  >- 

S&c.  546.  Joint  wrong-doers. 

Where  two  defendants,  each  mounted  on  a  motor  tricycle  with 
a  gasoline  engine  emitting  steam  and  making  a  loud  noise,  came 
up  behind  the  plaintiif,  who  was  driving  slowly  in  a  wagon  and 
passed  him  at  a  high'rate  of  speed,  one  on  each  side,  causing  his 
horse,  to  shy  so  that  injury  resulted,  it  was  held  that  it  was  a  ques- 
tion for  the  jury  whether  each  contributed  to  the  accident,  and 
that  if  both  were  found  to  be  wrong-doers,  it  was  not  material  that 
there  was  ho  concert  between  them  or  that  it  was  impossible  to 
determine  what  portion  of  the  injury  was  caused  by  each.^^ 

Sec.  547.  Pleading, 

Automobiles  being  lawful  vehicles,  a  person  who  claims  to  have 
been  injured  by  the  operation  'of  one,  as  where  horses-  are  fright- 
ened, must  plead  and  prove  that  some  act  or  acts  of  negligence  on 
the  part  of  the  operator  of  the  machine  were  the  proximate  cause 
of  the  injury.^*  A  complaint  alleging  that  a  team  was  frightened 
by  the  negligence  of  the  driver  of  an  automobile  in  blowing  his 
whistle  when  directly  opposite  the  team,  while  driving  at  a  high 

32.  Cumberland  Tefegraph  &  Tele-      33.  Corey    v.    Havener,    183    Mass. 
phone  Co.  v.  Yeiser,  141  Ky.  15,  131       350,  65  N.  E.  69. 
S.  W.  1049,  31  L.  R.  A.  (N.  S.)   1137.  34.  Sapp  v.  Hunter,  134  Mo.  App. 

685,  115  S.  W.  463. 

44 
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rate  of  speed  in  violation  of  a  city  ordiaance,  in  suck  a  manner  as 
to  frighten  the  team,  fairly  includes  the  rate  of  excessive  speed 
as  a  proximate  cause  of  the  accident.^^ 

An  answer,  in  an  action  for  injuries  fi-om  a  runaway,  alleged 
to  be  caused  by  a  horse  being  frightened  by  an  automobile,  which, 
in  addition  to  a  general  denial,  contains  the  allegation  that  "  plain- 
tiff's alleged  damages  and  injuries,  if  any  she  sustained,  were 
caused  by  and  directly  due  to  the  plaintiff's  own  cai'elessness  and 
negligence,"  is  held  not  to  be  a  plea  of  contributory  negligence,  but 
a  direct  negation  of  the  cause  of  action  pleaded.^* 

An  order  requiring  a  pleading  to  be  made  more  definite  and  cer- 
tain should  not  require  the  disclosure  of  matters  which  are  more 
properly  the  subject  of  a  bill  of  particulars.  Thus,  in  an  action 
founded  upon  the  negligence  of  the  defendant  in  operating  an  au- 
i»mobile,  allegations  in  the  complaint  that  the  defendant  operated 
his  automobile  negligently  and  carelessly  by  not  giving  proper  and 
adequate  signals,  and  by  running  at  a  dangexous  rate  of  speed, 
should  not  be  required  to  be  made  more  definite  and  certain ;  fur- 
ther information  as  to  these  allegations,  if  the  defendant  be  en- 
titled thereto,  should  be  proci^red  by  motion  for  a  bill  of  particulars. 
On  the  contrary,  allegations  that  the  defendant  was  negligent  in 
not  observing,  and  obeying  rules  and  regulations  promulgated  by 
the  authorities  having  control  of  the  highway  and  its  use  should 
be  required  to  be  made  more  definite  and  certain.  The  plaintiffs 
should  be  required  to  state  the  rules  and  regulatioi;s  referred  to, 
and  the  authorities  by  whom  they  w^emade  and  promulgated.^' 

Where  the  plaintiff  alleged  that  the  defendant  drove  its  auto- 
mobile on  a  street  at  a  high  rate  of  speed,  and  negligently  ran  it 
against  the  plaintiff's  horses,  frightening  and  injuring  them,  and 
causing  them  to  run  away,  evidence  that  the  automobile  ap- 
proached slowly,  but  that  the  driver  failed  to  stop  it,  or  slacken  its 

35.  Grant  v.  Armstrong,  55  Wash.  37.  Harrington  v.  Stillman,  130  N. 
365,  104  Pac.  632.  Y.  App.  Div.   659,   105  N.  Y.   Suppl. 

36.  Cain  v.   Wintersteen,   144   Mo.  75. 
App.  1,  128  S.  W.  274. 
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speed  when  seeing  that  the  horses  were  frightened  and  about  to 
run,  was  proof  of  facts  not  legally  identical  witli  those  alleged, 
and  the  plaintiff  could  not  recover.^ 

Sec.  548.  Punitive  damages. 

Puniti^  or  exemplary  damages  ai'e,  as  a  general  proposition, 
allowed  to  one  injured  by  the  wrong  of  another,  when  the  act  is  ma- 
liciously perpetrated,  or  when  the  wrongful  act  is  done  knowingly, 
wantonly  and  recklessly,  under  such  circumstances  as  indicate  that 
the  wrong-doer,  knew  that  the  act  was  fraught  with  probable  injury 
to  person  or  property.  To  justify  the  imposition  of  such  damages, 
malice  must  accompany  the  wrong  complained  of,  or  such  gross 
n^ligence  or  oppression  or  fraud  as  amounts  to  malice.^'  The  cir- 
cumstances attendant  upon  the  perpetration  of  a  wrong  largely  de- 
termine the  character  of  the  wrong.  An  act,  done  in  one  place, 
or  under  one  set  of  circumstances,  may  not  amount  to  an  act  of 
simple  negligence  even;  the  same  act,  done  in  another  place  or 
under  another  set  of  circiunstances,  may  amount  to  that  reckless 
disregard  of  persons,  lives  or  property  of  others  as  to  amount,  in 
law,  to  wantonness.'"'  Where,  in  an  action  for  injui-ies  to  travel- 
ers on  a  highway  by  their  horse  becoming  frightened  by  an  auto- 
mobile and  running  away,  the  evidence  showed  that  the  operator 
failed  to  comply  with  the  statutory  regulations  as  to.  the  maximum 

38.  Trout  Brook  Ice  Co.  v.  Hart-  Evidence  of  words  spoken  after  ac- 
ford  Electric  Light  Co.,  77  Conn.  338,  cident. — Evidence  that 'the  defendant 
59  Atl.  405.  used  language  showing  a  disregard  of 

39.  Bowles  v.  Ix)wery,  5  Ala.  App.  the  plaintiff's  rights  may  be  sufficient 
555,  59  So.  696:  Searcy  v.  Golden,  to  show  such  malice  as  to  warrant 
172  Ky.  42,  188  S.  VV.  1098.  the  recovery  of  punitive  damages,  al- 

Pleading, — In    AlaboMia,    under    a  though  the  words  were  spoken  after 

complaint  averring  only  simple  negli-  the  happening  of  the  accident.    Mar- 

gence,  it  is  not  permissible  to  recover  tin  v.  Garlock,  83  Kans.  366,  108  Pac. 

punitive  or  vindictive  damages.  Louis-  93. 

ville  &  N.  K.  Co.  v.  Markee,  103  Ala.  40.  Bowles  v.  Lowery,  5  Ala.  App. 

160,  15  So.  511 ;  Roach  V.  Wright,  195  555,  59  So.  696;   Searcey  v.  Golden, 

Ala.  333,  70  So.  371;  Bowles- v.  Low-  172  Ky.  42,  188  8.  W.  1098. 
ery,  5  Ala,  App.  555.  59  So.  696. 
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speed  and  warning  of  his  aj^foach,  and  there  was  nothing  to  show 
that  the  horse  showed  symptoms  of  fright  until  the  automobile  was^ 
so  near  that  it  was  probably  impracticable  to  stop  it,  that  the  operS;- 
tor  knew  that  the  horse  was  frightened  or  that  he  purposely  re^ 
f rained  from  looking,  punitive  damages  '^^rfil  held  not  to  be  re- 
coverable.^^ But,  where  the  driver  of  the  automobile  kncfws  of  the 
animal's  fright ,  and  ignores  it  in  violation  of  the  statute  relative; 

to  stopping,  punitive  damages ,  may  properly  he,  awarded  against 
him.*2 

Sec.  549.  Questions  for  jury. 

Speaking  in  general  terms,  in  an. action  to  recover  damages  oc- 
casioned by  the  fright  of  a  horse. from  a. motor  vehicle,  the  negli- 
gence of  the  defendant  and  the  contributory  negligence  of  the  plain- 
tiff are  questions  for  the  jury.*^  Thus,  where  it  appeared  that  the 
plaintiff  was  leading  his  horse  along  the  highway  when  defendant 
approached  in  his  automobile  and  the  horse  became  frightened 
while  the  car  was  some  distance  away,  and,  as  defendant  came 
nearer,  reared,  struck  plaintiff  down  and  injured  him,  and  plaintiff 
did  not  signal  for  the  driver  to  check  the  machine,  it  was  held  that 

41.  National  Casket  Co.  v.  Powar,  Me.  567,  93  Atl.  540;  Hobbs  v.  Prea- 
137  Ky.   156,   125   S.   W.   379.  ton,  115  Me.  553,  98  Atl.  757. 

42.  Searcy  v.  Golden,   172  Ky.  43,  Michigan. — Cliapman  v.  Strong,  162 
188  S.  W.  1098.  Mich.  623,  127  N.  W.  741;   Kasprzak 

43.  loioa. — Strand  v.   Grinnell  Au-  v.  Chapman,  164  N.  W.  258. 
tomobile   GarsCge   Co.,    136   Iowa,    68,  Minnesota.- — La  Brash  v.  Wall,  134 

113  N.  W.  488;  Horak  v.  Dougherty,      Minn.  130,  158  N.  W.  723. 

114  N.  W.  883;  Cresswell  v.  Wain-  Missouri. — Fields  v.  Sevier,  184 
Wright,    154    Iowa,    167,    134    N.   "W.       Mo.  App.  685,  171  S.  W.  eitf. 

594;    Gipe  v.   Lynch,   155   Iowa,   627,  'North   Carolina. — Conrad    v.    Shu- 

136   N.   W.   714;    Herdman   v.   Zwart,  ford,  94  S.  E.  424. 

167  Iowa,  500,  149  N.  W.  631.  North   iJofco.fo.— Messer    v.    Bruen- 

Kentuchy.—W3,i^    v.    Brebts,     161  ing,  32  N.  Dak.  515,  156,  N.  W.  341. 

Ky.    607,    171   S.   W.    188;    Coughlin  SoMiACoroimo.— Rochester  v.  Bull, 

V.  Mark,  173  Ky.  728,  191  S.  W.  SOS;  78  S.  Car.  249,  58  S.  E.  766. 

Weiskopf  V.  Ritter,  29  Ky.  Law  Hep.  Tennessee. — Coco     Cola     Battling 

1268,  97  S.  W.  1120.  Works  i.  Brown,  139  Tenn.  640,  202 

Maine. — Blaokden   v.  Blaiadell,  113  S.  W.' 926: 
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the  questions  of  negligence  and  contributory  negligence  were  for' 
the  jury.**  Especially  are  the  issues  for  the  jury,  where  there  is 
a  sharp  conflict  in  the  evidence  and  the  del^ermination  depends 
on  the  credibility  of  the  witnesses  and  the  weight  to  be  given  to 
their  testimony .^^  And  even  when  there  is  no  conflict  in  the  tes- 
timony, if  different  conclusions  can  rationally  be  drawn  from  the 
evidence,  a  question  is  presented  for  the  jury.*" 

44.  Cusick    V.    Kinney,    164    Mich.       v.    Robinson,    113    Miss.   537,    74   So. 
35,  128  N.  W.  1089.  417;  Messer  v.  Bruening,  33  N.  Dak. 

45.  Kirlin   v.    Chittenden,   176   111. "     515,  156  N.   W.  ?41. 

App.     550;     Kasprzak    v.     Chapman  46.  Henderson  v.  Northam    (Cal. ), 

(Mich.),    164    N.    W.    358;    Burchan       168   Pac.   1044. 
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Sec.  550.  Contributory  negligence  of  auto  driver,  in  gen- 
eral. 

Keasona.ble  care  under  the  circumstances  is  the  general  doctrine 
in  actions  of  negligence  as  to  the  measure  of  one's  duty.  And  thus 
it  is  said  that  the  driver  of  an  automobile  about  to  cross  a  railroad 
track  shall  exercise  such  care  as  a  reasonably  prudent  man  would^ 
taking  into  consideration  all  o€  the  circumstances  which  should 
affect  his  conduct^    The  obligation  of  reasonable  care  is  required, 


1.  United  States. — ^Lehigh  Valley 
R.  Co.  V.  Kilmer,  231  Fed.  638,  145 
C.  C.  A.  514.  "The  failure  of  one 
about  to  cross  a  railroad  track  to  use 
due  care  deprives  him  of  his  right 
to  recover  damages,  if  such  negligence 
proximately  contributed  to  the  in- 
jury, but  not  otherwise.  .  .  Due 
care  in  these  cases  means  ordinary 
care.  It  implies  the  use  of  such 
watchfulness  and  precautions  to  avoid 
coming  into  danger  as  a  person  of 
ordinary  prudence  would  use  under 
the  same  circumstances  in  view  of 
the  danger  to  be  avoided.  But  no 
greater  care  than  that  is  required. 
Totten  V.  Phipps,  52  N.  Y.  354 ;  Davis 
V.  Concord;  etc.,  R.  R.  Co.,  68  X.  H. 
247,  44  Atl.  388.  A  person  is  not 
bound  to  use  extraordinary  care  or  to 
exercise  the  "best  judgment  or  to  use 
the  wisest  precaution.'*  Lehigh  Val- 
ley R.  Co.  V.  Kilmer,  231  Fed.  628, 
145  C.  C.  A.  514. 

Arkansas. -^St.  Louis-San  Francisco 
Ry.'Co.  V.  Stewart,  207  S.  W.  440. 

DeUi/wa/re. — Trimble  v.  Pliiladel- 
phia,  etc~,'R.  Co.,  4  Boyce  (Del.)  519, 
89  Atl.  370: 

Georgia. — Seabord  Air  Line  Ry.  >. 
HalRs,'"20    Ga.    kpp:"55S,    9S''Sr  E. 

26*:-'  '  ■"  ■'■  '■  ■• 


Idaho. — Graves  v.  Northern  Pac. 
Ry.  Co.,  30  Idaho,  542,  166  Pac.  571. 

Indiana. — Pittsburgh,  etc.,  R.  Co. 
V.  Dove,  184  Ind.  447,  111  N.  E.  609; 
Central  Indiana  Ry.  Co.  v.  Wishard 
(Ind.  App.),  104  N.  K.  593;  Ft. 
Wayne  &  N.  I.  Tr.  Co.  v.  Schoeff,  S« 
Ind.  App.  540,  105  N.  E.  924;  Cen- 
tral Indiana  Ry.  Co.  v.  Wishard,  114 
X.  E.  970;  Union  Traction  Co.  v.  El- 
more   (Ind.  App.),   116  N.  E.  837. 

loica. — Wiar  v.  Wabash  R.  Co.,  162 
Iowa,   703,   144  N.  W.   703. 

Kentucky. — Louisyille  &  I.  R.  Co. 
V.  Morgan,  174  Ky.  633,  192  S.  W. 
672;  Louisville  &  N,  R.  Co,  v.  Trean- 
or's  Adm'r,  179  Ky.  337,  aOO  S.  W. 
634;  Piersall's  Adm'r  v.  Chesapeake 
&  0.  Ry.  Co.,  203  S.  W.  551;  Louis- 
ville, etc.,  R.  Co.  V.  Schuester,  209  S. 
W.  542.  "  The  duty  ordinarily  re- 
quired of  one  about  to  cross  a  rail- 
road track,  if  he  would  escape  con- 
tributing to  his  own  injury  by  neg- 
^gence,  is  to  exercise  ordinary  care 
to  discover  the  approach  of  a  car  and 
to  avoid  being  struck  by  it,  and  to 
so  use  and  move  his  own  vehicle  as 
to  avoid  colliding  with  the  car  upon 
the  railroad  track.  The  care  re- 
quired of  '  him  is  such  care  as  an 
ordinarily  prudent  person  would  ex- 
ercise under   similar  circumstances." 
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not  only  for  tbe  safety  of  tkoj  automobilist,  but  also  for  tho  safety 
of  the  public.^  But  "  reasonable  care  "  varies  Recording  to  the  cir- 
cumstances, being  commensurate  with  the  dangers  involved.*  The 
care  which  common  prudence  requires  of  a  traveler  on  the  highway 
where  there  is  no  such  peril,  is  not  the  standard  by 'which  his  con- 
duet  must  be  judged  when  approaching  the  tracks  of  a  railroad  in 
front  of  a  rapidly  moving  train.*  It  is  the  duty  of  a  traveler  at 
a  railroad  crossing  to  assume  a  present  danger  whith  includes  the 
immediate  approach  of  a  train  within  a  dangerous  distance.^  A. 
railroad  track  is,  of  itself,  a  proclamation  of  danger  which  im- 
poses a  positive  duty  on  the  automobilist  of  using  care  to  avoid 
trains.^     "A  railroad  crossing  is  a  dangerous  place,  and  the  man 


Iiouisville  &  I.  R.  Co.  v.  Morgan,  174 
Ky.  633,  192  S:  W.  673. 

Louisiana. — Perrin  v.  New  Orleans 
Terminal  Co.,  140  La.  818,  74  So.  160. 

Nebraska. — ^Morris  v.  Chicago,  etc., 
R.  Co.,  Ibl  Neb.  479,  163  N.  W.  799. 

New  Jersey.- — Jacobson  v.  New 
York,  etc.,  R.  Co.,  87  N.  J.  L.  378, 
94  Atl.  577. 

Oklahoma. — -Si.  LoUis  &  S.  F.  R. 
Co.  V.  Model  Lauiidry,  43  Okla.  501, 
141  Pac.  970.    ' 

Oregon. — Eobison  v.  Oregon-Wash- 
ington R.  &'Nav.  Co.,  176  Pag.  5H. 

Pennsylvania. — Fbllmer  v.  Pennsyl- 
vania R.  Co.,  346  Pa.  St.  367,'  93  Atl. 
340.     ' 

Tennessee. — Hurt  v.  Yazoo,  etc.,  R. 
Co.,  2iOS  8.  W.  437. 

Teaets.— Houston  Belt  &  T.  R.  Co. 
V.  Rucker  (Civ.  App.),  167  S.  W. 
301;  Adams  v.  Galveston  H.  &  S.  A. 
R.  Co.  (Civ.  App.),  164  S.  W.  853; 
St.  ^  Louis  Southwestern  Ry.  Co.  v. 
Harrell,  194  S.  W.  971. 

Utah. — Shortino  v.  Salt  Lake  &  U. 
R.  Co.,  174  Pa,c.  861. 


yiri^imo.— Seabord  Air  Line  Ey.  v. 
Abernathy,  98  S.  E.  913. 

2.  Wiar  v.  Wabash  R.  Co.,  163 
Iowa,  703,  144  N.  W.  703;  Wehe  v. 
Atchison,  etc.;  Ry.  Co.,  97  Kajis.  794, 
156  Pac.  743,  L.  R.  A.  1916  E.  455. 

3.  Section  378. 

4.  Fogg  V.  New  York,  etc.,  R.  Co., 
333  Mass.  444,  111  N.  E.  960. 

5.  Rickert  v.  Union  Pac.  R.  Co., 
100  Neb.  304,  160  N.  W.  8-6. 

6.  Bush  V.  Brewer  (.Ark.),  3i06  S. 
W.  333 ;  Rayhill  v.  Southern  Pac.  Co. 
(Cal.  App.),  169  Pac.  718;  Walker 
V.  Southern  Pac.  Co.  (Cal.  App.),  176 
Pac.  175;  Flannery  v.  Interurban  Ry. 
Co.,  171  Iowa,  338,  153  N.  W.  1037; 
Bunton  v.  Atchison,  etc.,  Ry.  Co.,  100 
Kans.  165,  163  Pac.  801;  Cathcart  v. 
Oregon- Washington  Rd.  &  Navigation 
Co.,  86  Oreg.  350,  168  Pac.  308,;  Law- 
rence V.  Denver,  etc.,  R.  Co.  (Utah), 
1.74  Pac.  817 ;  Atlantic  Coast  Line  R. 
Co.  V.  Church,  130  Va.  735,  98  S.  E. 
905. 

,  Track  apparently  abandoned. — 
"  That  a  railroad  track  across  a  high- 
way is  itself  a  proclamation  of  dan- 
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wh&,  knomng  it  to  be  a  railroad  crossings  approaches  it;  is  careless 
unless  he  approaches  it  as  if  it  were  dangerous."  ''  The  surround- 
ing circumstances  may  require  greater  care  of  the  driver  of  a  mo- 
tor vehicle  in  some  cases  than  in  others.*  The  greater  the  difficulty 
of  seeing,  and  hearing  an  approaching,  train  as  it  nears  a  crossingj 
the  greater  caution  thei  law  imposes  on  the  traveler.'  The  degree 
of  care  to  be  exercised  by  automobiles  on  approaching  railroad 
crossings  may  be  modified  by  statute.^" 


ger,  and  ;that  travelers  approaching 
such  crossing  on  the  highway  must 
exercise  proper  precautions  for  their 
own  safety,  is  perfectly  well  settled 
in  this  Country.  Even  though  the 
company  may  be  guilty  of  negligence, 
the  traveler  cannot  recover  if  his  own 
neglect  to  take  such  proper  precau- 
tions proximately  contributed  to  his 
injury.  In  order  to  constitute  such 
proclamation  of  danger,  however,  un- 
der this  just  rule  of  law,  the  com- 
pany should  no^  dp,  or  omit  to  do, 
anything  which  is  likely  to  disarm 
the  traveler  and  reassure  him  of  his 
safety.  The  reason  of  the  law  fails 
if  the  tracks  in  fact  and  beyond  all 
question  have  been  abandoned.  If  the 
rails  were  so  covered  with  earth  as 
not  only  to  be  invisible  on  the  high- 
way bed,  but  to  convey  the. impression 
that  the  track  was  not  in  use  by 
trains,  if,  in  addition  tQ  this,  the 
rails  themselves  were  rusty,  obscured 
hy  vegetation  growing  close  to  them, 
and  if  there  was  no  crossing  signal 
board,  then  these  combined  circum- 
stances presented  a  question  to  be 
submitted  to  thie,  jury  to  determine 
whether  or  not  a  prudent  man  exer- 
cising due  care  commensurate  with 
the  danger  to  be  apprehended,  in  ap- 
proaching such  a  track,  would  appre- 


hend danger,  or  would  feel  assured 
of  his  safety  because  of  the  absence 
of  the  crossing  sign,  together  with 
such  other  surrounding  conditions." 
Atlantic  Coast,  Line  R.  Co.  v.  Church, 
120  Va.  725,  92  S.  E.  905. 

7.  McKinney  v. .  Port  Townsend  & 
P.  S.  Ry.,  91  Washi  387,  158  Pac. 
107;  Peck  v.  New  York,  etc.,  R.  Co., 
50  Conn.  379,  394;  quoted  in  Borh- 
lum  V.  New  York,  etc.,  K.  Co.,  90 
Conn.  52,  96  Atl.  174. 

8.  Jiouisville  &  N.  R.  Co.  v.  Trean- 
or's  Adm'r,  179  Ky.  337,  200  S.  W. 
634;  Cathcart  v.  Oregon-Washington 
Rd.  &  Navigation  Co.,  86  Greg.  250-, 
168  Pac.  308.  "  The  care  which  a 
person  who  crosses  a  railroad  track 
in  a  city  is  required  U>  use,  as  well 
as  that  which  the  company  is  re- 
quired to  use,  varies  with  the  sur- 
rounding circumstances  and  is  a  ques- 
tion of  fact  for  the  jury."  HauflF  v. 
S.  D.  Cent.  Ry.  Co.,  34  S.  Dak.  183, 
147  N.  W.  986. 

9.  Perrin  v.  New  Orleans  Terminal 
Co.,  140  La.  818,  74  So.  160;  Wash- 
ington &  O.  D.  Ry.  V.  Zell's  Adm'x, 
118  Va.  755,  88  S.  E.  309. 

10.  Gordon  v.  Illinois  Cent.  R.  Co. 
(Wis.),  169  N.  W.  570. 
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Sec.  551.  Statute  requiring  "  highest "  degree  of  care  of 
automobilist. 

A  statutory  enactmeat  requiring  the  drivers  of  motor  vehicles 
to  use  the  "  highest  "  degree  of  care  to  prevent  injury  or  death  to 
persons  on,  or  traveling,  over,  upon  or  across  the  public  highways 
or  places  niuch  used  for  travel,  is  not  applicable  in  a  ease  where 
the  driver  ia  suing  for  injuriesi  received  at  a  railroad  crossing. 
Such  a  statute  requires  the  highest  care  on  the  part  of  the  driver  in 
looking  out  for  the  safety  of  othefrs,  but  it  does  not  change  the 
common  law  rule  that  a  driver  is  required  to  use  only  "  ordinary  " 
care  for  his  own  safety .-^^ 

Sec.  552.  Distinction,    between    automobilies    and    other 
vehicles. 

The  courts  in  many  States  have  said  that  the  driver  of  a  motor 
vehicle  is  required  to  use  more^eaution  in  pacing  over  a  railix>ad 
crossing  than  is  required  of  a  pedestrian  or  traveler,  in  a  horse- 
drawn  conveyance. ^^  One  of  the  reasons  for  imposijig  greater  pre- 
cautions on  the  driver  of  a  motor  car  is  that  the  heavy  ^teel  con- 
struction of  the  iSiachine  may,  perhaps,  cause  injury  to  passengers 
on  the  train,  whereas  there  is  slight  possibility  of  injury  to  such 
persons  from  a  collision  with  a  pedestrian  or  carriage.^^  ■   The  dis- 

11.  Advance  Transfer  Cb.  v.  Chi-  safety  in  crossing  a  railroad  track, 
cage,  etc.,  R.  Co.  (Mo.  AppJ,  195  S.  biit  his  duty  is  not  very  great  to 
W.   566.  avoid  running  into  a  passing  engine 

12.  Northern  Pac.  'Ry.  Co.  v.  Tripp,  or  train  because  of  the  danger  of  in- 
220  Fed.  286;  Chase  v.  New  York  jury  to  those  on  the  engine  or  train. 
Cent.,  etc.,  R.  C6.,  308  Mass.  137,  94  Tlie  driver  of  a  team  of  liorses 
N.  E.  377 ;  Washington  &  O.  D.  Ry.  hitched  to  a  vehicle  is  under  the  same 
V.  Zell's  Adm'x,  118  Va. '755,  88  S.  duty  to  look  out  for  his  own  safety 
E.  3109.  See  also  Rickert  v.  Union  as  is  the  pedestrian.  It  is  his  duty 
Pac.  R.  Co.,  100  Neb.  304,  160  N.  W.  to  exercise  some  care  for  the  safety 
86.  of  those  riding  on  a  train.   The  driver 

13.  Washington  &  0.  D.  Ry.  v.  of  an  automobile  must  exercise  care 
Zell's  Adm'x,  118  Va.  755,  88  S.  E.  for  himself;  and  because  of  the  char- 
309.  "A  pedestrian  is  required  to  acter  of  the  machine  that  he  is  driv- 
be  diligent  in  looking  out  for  his  own  ing — a  heavy  steel  structure,  danger- 
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tinciion  between  automobile  ti'avelers  and  otlier  travelers  was  ex- 
pressed in  one  case  in  the  follo\ying  language :  "  With  the  com- 
ing into  use  of  the  automobile,  new  questions  as  to  reciprocal 
rights  and  duties  of  the  public  and  that  vehicle  have  and  will  con- 
tinue to  arise..  At  no  place  are  those  relations  more  important  than 
at  the  grade  crossings  of  railroads.  The  main  consideration  hither- 
to with  reference  to  such  crossings  has  been  the  danger  to  those 
crossing.  A  ponderous,  swiftlj  moviug  locomotive,  followed  by  a 
heavy  train  is  subject  to  slight  danger  by  a  crossing  foot  passenger, 
or  a  span  of  horses  and  a  vehicle ;  but  when  the  passing  vehicle  is 
a  ponderous  steel  structure,  it  threatens  not  only  the  safety  of  its 
■own  occupants,  but  also  those  on  the  colliding  train.  And  when 
to  the  perfect  control  of  such  a  machine  is  added  the  factor  of 
high  speed,  the  temptation-to  drive  over  the  tracik  at  terrific  speed 
makes  the  automobile,  unless  carefully  controlleid,  a  new  and  grave 
element  of  crossing  danger.  On  the  other  hand,  when  properly 
controlled,  this  powerful  machine  possesses  possibilities  contribut- 
ing to  safety.  When  a  driver  of  horses  attempts  to  make  a  cross- 
ing and  is  suddenly  confronted  by  a  train,  difficulties  face  him 

OU8  to  others-T-Jie  must  exercise '  some  tween  a  railroad  traia  and  an  auto - 
degree  of  care  for  the  safety  of  those  mobile,  endangers,  not  only  those  in 
rightfully  traveling  on  a  railroad  the  automobile,  .  but  also  those  on 
train  when  he  is  about  to  cross  the  board  the  train,  and  also  because  the 
tradk.  His  machine  is  easy  of  con-  ear  is  more  readily  controlled  than 
trol.  It  will  stand  where  he  leaves  a  horse  vehicle  and  can  be  left  by  the 
it.  It  will  not  get  frightened.  If  by  driver,  if  necessary,  the  law  exacts 
his  negligence  he  should  derail  the  from  him  a  strict  performance  of  the 
train,  he  would  be  responsible  to  duty  to  stop,  look,  and  listen  before 
passengers  injured,  even  thotfgh  the  driving  upon  a  railroad  crossing, 
men  in  charge  of  the  train  were  where  the  view  is  obstructed,  and  to. 
guilty  of  negligence,  if  the  rule  ap-  do  so  at  a  time  and  place  where  stop- 
plied  to  a  passenger  in  an  automobile  ping,  looking,  and  listening  will  be 
when  the  driver  of  the  automobile  is  effective."  Gallery  v.  Morgan's  Lou- 
guilty  of  negligence  is  applied  to  pas-  isiana,  etc.,  S.  S.  Co.,  139  La.  763, 
sengers  on  a  train."  .Wehe  v.  Atchi-  72  So.  222.  See  also  Cathcart  v.  Ore- 
aon,  etc.,  Ry.  Co.,  97  Kans.  794,  156  gon-Washington  Ed.  &  Navigation 
Pac.  742,  L.  E.  A.  1916  E.  455.  "  Be-  Co.,  86  Oreg.  350,  168  Pac.  308. 
cause  of  the  fact  that  a  collision  be- 
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to  whicii  the  automobile  is  not  subject.  Hfe  caimat' drive  close  to 
the  track,  or  stop  there,  without  risk  of  his  horse  ftighteiiiiig,  shy- 
ing, or  overturning  his  vehicle.  He  cannot  well  leave  his  horse 
standing,  and  if  he  goes  forward  tb'the  track  to  get  an  unobstructed 
view  and  look  for  coming  trains,  he  might  have  to  lead  his  horse 
or  tejim  with  him.  These  precautions  the  automobile  driver  can 
take,  carefully  and  deliberately,  and  without  the  nervousness  com- 
municated by  a  frighteneid  horse.  It  will  thus  be  seen  that  an  au- 
tomobile driver  has  the  opportunity,  if  the  situation  is  one  of  un- 
certainty, to  settle  that  uncertainty  on  the  side  of  safety,  with 
less  inconvenience,  no  danger  and  more  surely  than  the  driver  of  a 
horse.  Such  being  the  case,  the  law,  both  from  the  standpoint  of 
his  own  safety  and  the  menace  his  machine  is  to  the  safety  of  others, 
should,  in  meeting  these  new  conditions,  rigidly  hold  the  automo- 
bile driver  to  such  reasonable  care  and  precaution  as  go  to  his  own 
safety  and  that  of  the  traveling  public.  If  the  law  demands  such 
care,  and  those  crossing  make  such  care,  and  not  chance,  their  pro- 
tection the  possibilities  of  automobile  crossing  accidents  will  be 
minimized."  " 

According  to  the  mode  of  expression  used  by  other  courts,  it  is 
said  that  "  reasonable  "  or  "  ordinary  "  care  is  all  that  is  required 
,of  travelers  approaching  a  railroad  crossing,  and  the  same  degree 
of  care  is  required  regardless  of  the  conveyance  in  which  he  is 
traveling.^^     The  'argument  that  passengers  on  the  train  may  be 

14.  New  York  Cent.  &  H.  K.  Co.  '  ligence,  just  as  the  number  and  qual- 
V.  Maidment,  168  Fed.  21,  23,  93  C.  ities  of  horses  and  the  kliid  of  ve- 
C.  A.  415,  21  L.  R.  A.  (If.  S.)  794,  hide  they  are  driving  may  have;  but 
per  BufBngton,  J. ;  quoted  in  Brom-  the  standard  of  care  to  be  used  which 
mer  v.  Pennsylvania  R.  Co.,  179  Fed.  is  necessary  to  absolve  from  contrib- 
577,  579,  103  C.  C.  A.  135,  29  L.  R.  utory  negligence  is  the  same  whether 
A.  (N.  S.)  924;  Northern  Pac.  Ry.  the  traveler  is  on  foot,  on  horseback, 
Co.  v.  Tripp,  2201  Fed.  ^86,  and  in  a  wagon,  a  carriage,  an  automo- 
oited  in  Chase  v.  New  York  Cent.  R.  bile,  or  any  other  vehicle.  It  is  that 
Co.   (Mass.),  94  N.  B.  377.         '  degree  of  care  which  one  of  ordinary 

15.  "  The  fact  that  one  is  driving  prudencfe  would  use  in  the  particular 
an  automobile  may  have  an  influence  circumstances."  Pittsburgh,  etc.,  R. 
on  the  question  of  contributory  neg-  Co.  v.  Dove,  184  ltd.  447,  111  N.  E, 
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i^iidangered  by  a  collision  between,  the  train  and  a  motor  vehicle 
is  not  sound,  for  experience  has  demonstrated  that  it  is  only  the 
occupants  of  the  vehicle  vs^ho  are  injured.^^ 


t)09.  "  Tlie  cai'e  required  of  him  is 
such  care  as  an  ordinarily  prudent 
person  would  exercise  under  similar 
circumstances.  The  same  standard  of 
tare  applies  to  every  one  who  under- 
takes to.  cross  a  railroad  track, 
whether  he  is  upon  horseback,  on 
foot,  or  occupying  a  wagon  or  auto- 
mobile. The  danger  of  the  crossing, 
the  inability  to  observe,  because  of 
natural  obstructions,  the  qualities  of 
the  horse  driven,  or  the  automobile 
in  use,  the  failure  to  sound  a  horn  or 
to  look  for  the  train,  and  many  other 
('ircumstances,  are  proper  subjects 
for  consideration  in  determining 
whether  the  traveler  has  or  has  not 
exercised  ordinary  care;  but  these 
are  matters  to  be  considered  and 
passed  upon  by  the  jury  in  determin- 
ing whether  the  traveler  has  or  has 
mot  exercised  ordinary  care  under  the 
circumstances  to  look  out  for  the  car 
and  keep  out  of  its  way."  Louisville 
&  I.  R.  Co.  v.  Morgan,  174  Ky.  633, 
192  S.  W.  672.  "Appellant  asserts 
til  at  a  distinction  should  be  drawn 
between  automobiles  and  vehicles 
drawn  by  horses  in  respect  to  the  con- 
duct of  the  driver  in  approaching  a 
railway  crossing.  It  is  suggested 
that  the  speed  of  an  automobile  is 
under  the  complete  control  of  a 
driver,  and  that,  when  moving  at 
slow  speed,  it  can  be  brought  to  a 
<|uick  stop  within  a  few  feet  of  the 
tracks,  if  necessary  to  avoid  danger, 
without  exposing  the  occupant  to  the 
danger  incident  to  the  fright  of 
iiorses,  which  would  be  likely  if  the 


veliicle  were  drawn  by  horses.  There 
can  be  no  doubt  that  it  is  possible 
for  the  driver  of  an  automobile  to 
take  some  precautions  which  are  not 
available  to  the  driver  of  horses,  and 
the  facts  suggested,  if  they  appear 
from  the  evidence,  are  all,  proper  for 
tlie  consideration  of  the  jury  in  de- 
termining what  precautions  ordinary 
care  required  the  driver  of  a  motor 
car  to  use  under  the  circumstances 
of  the  particular  case.  After  all  is 
said,  however,  the  driver  of  a  motor 
car  is  required  to. use  only  ordinary 
care;  but  what  he  should  do  in  the 
exercise  of  due  care  must  depend  on 
the  conditions  surrounding  him,  as 
shown  by  the  evidence,  and  the  means 
available  for  controlling  the  speed 
and  managing  the  car."  Central  In- 
diana Ry.  Co.  V.  Wishard  (Ind.),  114 
N.  E.  970. 

16.  "  We  do  not  think  the  fact  that 
the  automobile  is  capable  of  inflict- 
ing more  harm  than  the  ordinary  ve- 
hicle is  sufficient  to  require  at  cross- 
ings the  application  of  a  rule  difTer- 
ent  from  that  applied  to  heavy 
wagons  or  vehicles.  It  is  a  matter 
of  common  knowledge  that  when  a 
collision  occurs  between  an  automo- 
bile and  an  engine,  the  result  is  the 
same  as  when  the  engine  strikes  a 
wagon,  buggy,  or  other  ordinary  ve- 
hicle— the  occupants  of  the  automo- 
bile or  vehicle  are  the  ones  who  are 
crippled  or  killed,  and  not  the  pas- 
sengers on  the  train  or  its  employees." 
Louisville  &  K.  R.  Co.  v.  Treanor's 
Adm'r,  179  Ky.  337,  200  S.  W.  634. 
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Sec.  553.  Burden  of  proof  as  to  contributory  negligence  of 
autoist. 

Under  the  common  law  rules,  the  burden  of  proof,  as  a  general 
proposition,  was  placed  on  the  plaintiff  to  show,  not  only  the  neg- 
ligence of  the  defendant,  but  also  his  own  absence  of  contributory 
negligence.  The  rule  remains  unchanged  in  some  jurisdictions.^^ 
But,  in  other  jurisdictions,  statutory  modifications  have  placed 
the  burden  on  the  issue  with  the  defendant,  requiring  that  he  show 
the  contributory  negligence  of  the  plaintiff  as  an  affirmative  de- 
f  ense.^^  Ordinarily,  there  is  no  presumption  that  the  driver  of  the 
machine  was  or  was  not  in  the  exercise  of  due  care  at  the  time  of 
the  injury.^'  But,  in  some  jurisdictions,  the  rule  is  adopted  that 
a  presumption  of  due  care  arises  on  the  part  of  one  who  was  killed 
Avliile  crossing  a,  railroad  itrack.^" 

Sec.  554.  When  contributory  negligence  not  a  bar. 

Under  the  common  law  system,  contributory  negligence  on  the 
part  of  the  driver  of  a  motor  vehicle  when  crossing  a  railroad  track, 
bars'any  recovery  for' the  injuries  to  the  driver  or  to  the  machine. ^"^ 

17.  Sunnes  v.  Illinois  Cent.  K.  Co.,  "  unless  such  contributory  neglfgencc 

201   111.   App.   378 ;    Pittsbiirgh,   etc.,  was   disclosed   by  the  plaintiff's  evi- 

R.  Co.  y.  bovp,  18*  Ind.  447,  111  !^.  dence,    or    could    fairly    Jbe    inferred 

E.  609;  Chicago,  etc.,  Ry.  Co.  v.  Van  fi-bm  the  circumstances,"   or  in   lan- 

Stpne    (Ind.   App.),   119   N.   E.   674;  gtiage    of    similar    itoport. '    Norfolk 

Fogg   V.  lifew '  YOirk.  etc.,  R.  Co.,  22;3  Southern  R.  Co.  v.  Smith  '(Va.),  94- 

Mass.  444,  111  N.  E.  960.  g.  E.   789. 

'  18.  Emens  V.  Lehigh  Valley  ft.  Co,  19.  Chicago,   etc.,   Ry.   Co.  v.   Van 

223  Fed.  810;   Ellis  v.  Central  Call-  Stone    (Ind.   App.),    119   N.   E.   874. 

fornia   Tract.    Co.    (Cal.   App.),    174  See  also   Sohl   v.   Chicago,   etc.,   Ry. 

Pac.    407;    Indiana    Union    Traction  Co.    (Iowa),  167  N.  W.  529. 

Co.  v.  Love,  180  Ind.  442,  99  N.  E.  20.  Graves    v.    Northern    Pac.    Ry. 

1005;  Hines  v.  Chicago,  etc.,  Ry.  Co.  Co.,  30  Idaho,  542,  166  Pac.  571.    See 

(Wash.),    177    Pac.    795.  also  Gillett  v.  Michigan  United  Tract. 

Instructions. — A  charge  to  the  jury  Co.    (Mich.),  171  N.  W.  536. 

that  the  burden  of  proving  contribu-  21.  Lehigh  Valley  R.  Co.  v.  Kilmer, 

tory   negligence   is   upon   the   defend-  231    Fed.    628,    145    C.    C.    A.    514; 

ant,  has  been  condemned,  because  the  Perrin  v.  New  Orleans  Terminal  Co., 

instruction    should    have     concluded,  140  La.  818,  74  So.  160;   Swigart  v. 
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The  negligence  of  the  railway  employees  does  not  excuse  the  neg- 
ligeiice  of  the  operator  of  the  car.^^  Of  course,  under  the  general 
principles  of  the  law  of  negligence,  oontributory  negligeaice  is  not 
a  bar  unless  such  negligence  was  one  of  the  proximate  causes  of  the 
injury  on  -which  the  action  is  based.^^  But,  if  an  automobili&t 
negligently  crosses  a  railroad  track  and  is  struck  by  a  train,  there 
is  generally  no  difficulty  with  the  question  of  proximate  cause. ^* 
Statutory  enactments  have  changed  many  of  the  common  law  rules 
of  hegligenoe.  For  example,  in  a  few  States,  the  doctrine  of 
"  comparative."  negligence  has  been  created,  under  which  con- 
tributory negligence  in  some  cases  is  a  partial,  not  an  absolute,  de- 
fense.^^    In  Texas,  the  rule  of  comparative  negligence  applies  as 


I.usl),  196  Mo.  App.  471,  192  S.  W. 
138;  Atlantic  Coast  Line  R.  Co,  v. 
CJj,ii,rch,   130  V^.   735,   93   S,.  E.   905. 

22.  ^iehigh  Valley  R.  Co^  v.  Kilmer, 
231  Fed.  628,  145  C.  C.  A.  514. 

23.  Chicago,  etc.,  R.  Co.  v.  Neiz- 
god^lijl,  (Ind.  App.),  118  N.  p.  559. 
Se^^j.aiso  Lehigh  Valjey  R.  Co.  y.  Kil- 
rq,?T^^'^^X^^ed.  638,145  C-  c!  A,  5J4. 
Appj  >^ee  .^gectjpn  ^75.    .(,,(,,,, 

.,  ^4.  , Andrews  v.  i/iymeTJ,Tey:.  Civ. 
^pp.')  ,'.|,19p'  S,  W.'/ll64,    '         ,  ,  ',, 

'  25,.,,qe)jtral  of  Ga.  Ry,' Cp.  v.,  Mc- 
Key,  1?  .(|'ft.,  App.  ,477,  79  '^,  E'.  37,8 ; 
Central  of,  Ga.  Ry.  C!o.  v.  Larsen,  .19 
qa.'  App."413,  91, ,S.  E.  517;,Y?,z'os, 
etc.,  R.  Co.  V.  Williams,  114  Miss. 
236,  ,74.  So.   835. 

JJnsf ruction  to  jury. — Where  there 
is  evidence  of  mutual  negligence  on 
the  part  of  the  driver  of  the  autonjo- 
bile,  as  well  as  on  the  part  of  the  de- 
fendant and  the  comparison  of  such 
negligence  is,  therefore,  a  question 
for  the  jury,  it  is  error  to  refuse  a 
written  request  to  charge  as  follows: 
"  If  you  believe  that  the  plaintiff  and 
defendant  were  both  negligent,  but 
that   the   negligence   of   the    plaintiff 


exceeded  that  of  the  defendant,  or 
equalled  it,  then  the  plaintiflf  could 
not  recover,  and  you  should  find  for 
the  defendant."  Central  of^Ga.  Ry. 
Co.  V.'  McKey,  is  Ga.  App.  477^  79 
S.,  E.  378.^ 

Comparative  negligence  in  Georgia. 
—In  Central  of  Ga.  Ry.  Co.  v.  Lar- 
son, 19  Ga.  App.  413,  91  &.  %  517, 
the.  court  said:  "While  at  ^ommon 
law,  if  the  negligence  of  the. plaintiff 
contributed .  to  the  injury,  he  could 
.  not  recpver,  in  this  State  the  liabil- 
ity of  railroad  companies  for  injury 
done,  by  them  to  persons  or  property 
,has  been  modified,  so  fjhat  the  law 
governing  such  liability  is  as  follows : 
Under  the  provisions  of  section  2781 
of  the  Civil  pode,  no  person  shall  re- 
cover damages  from  a  railroad  com- 
pany for  injury  done  to  himself  or 
his  property,  where  the  same  is  done 
by  his  consent  or  is  caused  by  his 
own  negligence.  If  the  complainant 
and  the  agent  pf  the  company  are 
both  at  fault,  the  former  may  recover, 
but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the 
amount    of    default    attributable    to 
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between  common  carriers  and  tbeir  employees,  but  not  as  between 
common  carriers  and  persons  injured  by  crossing  their  tracks.^ 
In  some  jurisdictions  gross  or  wanton  negligence  on  the  part  o£  a 
railroad  company  may  have  the  effect  of  excusing  the  contributory 
negligence  of  a  travel er.^^  But  the  mere  fact  that  the  railroad 
company  in  the  running  of  its  trains  violated  a  municipal  ordin- 
ance, or  even  several  ordinances  simultaneously,  does  not  make 
wanton  or  willful  negligence  which  will  render  the  company  liable 
for  the  injuries  irrespective  of  simple  negligence  on  the  part  of 
the  traveler.^'  Wanton  or  wilful  misconduct  cannot  be  charged 
against  the  railroad  because  it  approaches  a  much  used  crossing 


him.  The  doctrine  usually  referred 
to  as  that  of  contributory  negligence 
is  not  the  law  of  this  State,  inasmuch 
as  that  term,  properly  used,  expresses, 
not  such  negligence  as  would  dimin- 
ish, but  only  such  negligence  as  would 
preclude,  a  recovery.  The  doctrine 
which  here  obtains  can  be  and  is 
more  accurately  and  properly  desig- 
nated as  that  of  comparative  negli- 
gence. .  .  .  Thus,  if  the  plaintiff 
and  the  defendant  were  both  negli- 
gent, the  former  can  recover,  unless 
his  negligence  was  equal  to  or  greater 
than  the  negligence  of  ^he  defendant, 
except  that  this  rule  is  further  quali- 
fied by  the  provisions  of  section  4486 
of  the  Civil  Code,  which  provides  that 
if  the  plaintiff,  by  ordinary  care, 
could  have  avoided  the  consequences 
to  himself  caused  by  the  defendant's 
negligence,  he  is  not,  in  such  event, 
entitled  to  recover.  .  .  .  The  rule 
stated  in  section  4486,  however,  ap- 
plies only  where  the  defendant's  neg- 
ligence became  apparent  to  the  per- 
son injured,  or  where,  by  the  exer- 
cise of  ordinary  care,  he  could  have 
become  aware  of  it,  .and  he  thereafter 
failed  to  exercise  ordinary  and  rea- 


sonable diligence  to  avoid  the  conse- 
quences of  the  defendant's  negligence. 
.  .  .  Thus  it  will  be  seen  that  « 
plaintiff  can  recover  partial  damages 
for  injuries  caused  by  the  negligence 
of  a  railway  company,  notwithstand- 
ing his  own  fault,  which  might,  in 
some  less  degree,  have  contributed 
thereto,  provided  that  he  exercised 
ordinary  and  reasonable  caution  by 
plaintiff  to  avoid  the  consequences  of 
the  defendant's  negligence,  after  it 
had  or  should  have  become  apparent. 
Ordinarily  the  question  of  negligence, 
both  on  the  part  of  the  plaintiff  and 
the  defendant,  is  an  issue  to  be  de- 
termined by  the  jury;  but  where  the 
plaintiff's  petition  shows  on  its  face 
that  he  has  no  right  to  recover,  and 
this  question  is  raised  by  general  de- 
jnurrer,  it  is  the  duty  of  the  court 
to  sustain  the  demurrer  and  dismiss 
the  petition." 

26.  Andrews  v.  Mynier    (Tex.  Civ. 
App.),  190  S.  W.  1164. 

27.  See  Rouse  v.  Blair,  185  Mich. 
632,  152  N.  W.  204. 

28.  Pluckey   v.   Southern   Ry.   Co., 
242  Fed.  469. 
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without  proper  warning,  where  the  speed  of  the  train  is  very  rea- 
sonable.^^ 

Sec.  555.  Care  of  taxicab  driver. 

As  between  the  driver  of  a  taxicab  and  a  passenger  riding  there^ 
in,  the  driver  is  considered  as  a  common  carrier  and  is  required 
to  exercise  what  is  sometimes  termed  as  the  "  highest "  degree  of 
caa-e.^.  This  doctrine,  however,  has  no  application  as  between  the 
driver  and  the  railroad  over  whose  track  he  attempts  to  pass  but 
is  struck  by  a  train.  In  such  a  case,  the  rule  of  ordinary  care  meas- 
ures the  duty  of  the  driver.'^ 

Sec.  556.  Relative  rights  of  automobilist  and  railroad. 

At  a  point  where  a  railroad  track  crosses  a  public  highway,  motor 
vehicles  along  the  road  and  railroad  trains  along  the  railroad  are 
said  to  have  equal  rights  to  the  use  of  the  crossing.^^    Such  a  state- 


29.  Bailey  v.  Southern  Ry.  Co.,  196 
^la.   133,  73  So.  67. 

30.  Section   282. 

31.  Southern  Ry.  Co.  v.  Voughan's 
Adm'r,  118  Va.  692,  88  S.  E.  305, 
L.    R.    A.    1916   E.    1232. 

32.  Hurt  V.  Yazoo,  etc.,  R.  Co. 
(Tenn.),  205  S.  W.  437.  See  also 
Flannery  v.  Interurban  Ry.  Co.,  171 
Iowa,  338,   153  N.  W.   1027. 

Erroneous  instruction  to  jury. — It 
lias  been  held  improper  for  the  pre- 
.siding  judge  to  charge  the  jury 
"  That  as  a  matter  of  law  the  de- 
ceased [the  driver  of  an  automobile] 
had  an  equal  right  to  travel  on  the 
dirt  road  at  the  intersection  with  the 
railroad,  as  the  railroad  .had  to  run 
its  train  on  its  track  at  that  point." 
Baker  v.  Collins  (Tex.  Civ.  App.), 
199  S.  W.  519,  wherein  the  court, 
holding  that  the  charge  was  confus- 

46 


ing  and  misleading  and  therefore  er- 
roneous, said:  "As  bearing  upon  the 
'question  of  negligence  charged  against 
railroad  companies  in  the  operation 
of  their  trains,  our  Supreme  Court 
has  frequently  said  that  railroads 
have  no  exclusive  right  to  the  use  of 
their  tracks  where  they  cross  public 
highways;  that  the  public  have  the 
right  to  travel  such  highways,  and  in 
so  doing  to  cross  railroad  tracks ; 
and  that  the  law  imposes  upon  those 
operating  railroad  trains  the  duty  of 
exercising  due  care  to  prevent  injury 
to  persons  who  may  be  so  traveling. 
And  in  considering  the  question  of 
negligence  on  the  part  of  the  rail- 
road company,  it  is  not  improper  to 
give  such  charge,  if  it  is  so  framed 
.as  to  limit  it  to  that  question.  The 
charge  now  under  consideration  was 
not  restricted  to  a  consideration  of 
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ment,  howevei',  is  nat  to  be  convstrued  as  interfering  with  the  rights 
of  priority  which  are  accorded  to  railroad  trains  so  far  as  its. 
tracks  are  concerned.^^  "  Travelers  approaching  a  public  crossing 
must  bear  in  mind  that,  while  their  rights  and  those  of  the  rail- 
road company  at  that  point  are  "  mutual,  reciprocal,  and  coexten- 
sive "  in  general,  the  law  has  always  accorded,  and  in  the  nature 
of  the  case  must  accord,  to  a  moving  train  the  right  of  way."  ^* 


the  question  of  the  defendant's  neg- 
ligence, and  the  jury  had  the  right 
to  consider  it  in  determining  the 
question  of  contributory  negligence. 
And  when  so  considered,  and  in  view 
of  the  fact  that  it  specifically  de- 
clared that  Mr.  Collins  had  an  equal 
right  to  travel  on  the  dirt  road  .at 
the  intersection  of  the  railroad  as 
the  railroad  had  to  run  its  trains  on 
its  track  at  that  point,  the  jury  may 
have  concluded  that  the  charge  meant 
that  as  Collins  had  such  right,  proof 
of  the  fact  that  he  l<nowingly  and 
willfully  ran  his  automobile  upon 
the  track  at  a  time  when  he  must 
have  known  that  it  was  very  danger- 
ous to  do  so  would  not  defeat  the 
plaintiffs'  right  to  recover.  It  is  not 
suificient  answer  to  say  that  in  its 
main  charge  the  court  instructed  the 
jury  otherwise,  and  therefore  the  re- 
quested charge  was  harmless.  The 
point  is  that  this  charge  when  liter- 
ally construed  was  in  conflict  with 
the  main  charge  of  the  court,  and 
therefore  it  was  calculated  to  confuse 
and  mislead  the  jury  upon  one  of 
the  most  vital  questions  in  the  case. 
Of  course,  it  is  not  true  in  either  law 
or  reason  that  when  a  person  is  trav- 
eling a  public  highway  which  crosses 
a  I'ailroad  track,  that  such  person 
and  the  railroad  each  have  the  right 
to  pass  the  intersection  at  the  same 


time.  Under  such  circuiristanc^s,  and 
in  the  very  nature  of  things,  one  or 
_  the  other  must ,  have  tlie  right  of 
precedence,  because  they  cannot  both 
occupy  the  point  of  intersection  at 
the  same  time.  Such  right  of  prece- 
dence is  not  fixed  by  statute  in  this.: 
State,  but,  generally  speaking,  com- 
mon sense  and  the  public  welfare  dic- 
tate that  it  should  be  accorded  to. 
railroad  trains;  and  it  is  a  matter  or 
common  knowledge  that,  as  a  general 
rule,  the  traveling  public  recognize- 
and  accord  such  right  of  precedence: 
to  approachihg  trains.  We  do  not 
state  this  as  a  rule  of  law  to  be  given 
in  charge  to  juries,  though  the  writer, 
speaking  for  himself  only,  believes 
that  it  should  be.'' 

33.  Indiana  Union  Traction  Co.  v. 
Love,  180  Ind.  442,  99  ,N.  E.  1005; 
Walters  v.  Chicago,  etc.,  R.  Co.,  47 
Mont.  501,  13^  Pac.  357,  46  L.  K.  A. 
(N.  S.)  702;  Washington  &  0.  D. 
Dy.  V.  Zell's  Adm'x,  118  Va.  755,  88. 
S.  E.   309. 

34.  Washington  &  0.  D.  Ey.  v. 
Zell's  Adm'x,  118  Va.  755,  88  S.  E. 
.S'09.  "  The  use  of  the  highway  at 
these  crossings  by  the  railway  and 
the  general  public  is,  a  common  one^ 
to  be  enjoyed  by  each  consistently 
with  the  rights  of  "the  other.  While- 
the  railroad  has  generally  the  pri- 
ority of  right  of  way,  that  priority 
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Sec.  557.  Duty  to  look  and  listen  —  in  general. 

In  some  jurisdictions,  an  imperative  duty  is  placed  on  the  driver 
of  a  m:otor  veticle  to  stop,  look  and  listen  before  crossing  the  tracks 
of  a  railroad  company.  This  view,  however,  is  the  minority  view ; 
and  the  rule  sustained  in  most  States  is  that  there  is  no  imperative 
duty  to  stop  under  all  circumstances.^^  But  whatever  difference  of 
opinion  there  may  be  on  the  question  of  stopping  an  automobile 
before  crossing  the  track,  it  is  practically  agreed  that  the  driver  is 
guilty  of  contributory  negligence  as  a  matter  of  law  if  he  does  not 
look  and  listen  for  approaching  trains  before  venturing  on  the 
tracks.^"    Both  looking  and  listening  are  ordinarily  required ;  the 

R.  Co.,  201  111.-  App.  378^  Elder  v. 
Pittsburgh,  etc.,  R.  Co.,  186  111.  App. 
199. 

Indiana. — Pittsburgh,  etc.,  E.  Co. 
>.  Dove,  184  Ind.  447,  111  N.  E.  609; 
Central  Indiana  Ry.  Co.  \'.  Wishard, 
114  N.  E.  970. 

Iowa. — ^Duggan  v  Chicago,  M.  & 
St.  P.  Ry.  Co.,  159  N.  w.  238;  Beemer 
V.  Chicago,  E.  I.  &  P.  Co.,  162  N.  W. 
43;  Sohl  V.  Chicago,  etc.,  Ry.  Co., 
167  N.  W.  529;  Hawkins  v.  Interur- 
ban  Ry.  Co.,  168  N.  W.  334. 

Kansas. — Corley  v.  Atchison,  etc., 
Ry.  Co.,  90  iCans.  70,  133  Pac.  555; 
Jacobs  V.  Atchison,  etc.,  Co.,  97 
Kans.  347,  154  Pac.  1033;  Wehe  \. 
Atchison,  etc.,  Ry.  Co.,  97  Kans.  794, 
156  Pac.  743,  L.  R.  A.  1916  E.  455; 
Prichard  v.  A,tchison,  T.  &  S.  F.  Ry. 
Co.,  99  Kans.  600,  162  Pac.  315: 
Bunton  v.  Atchison,  etc.,  Ry.  Co.,  100 
Kaiis.  165,  163  Pac.  801;  Kirkland 
V.  Atchison,  etc.,  Ry.  Co.,  179  Pac. 
363. 

Lotdsiana. — W.alker  v.  Rodiguez, 
139  La.  251,  71  So.  499;  Perrin  v. 
yew  Orleans  Terminal  Co.,  140  La. 
818,   74    So.    160. 


depends  upon  the  principle  of  equal- 
ity as  applied  to  the  nature  of  the 
public  "service  it  performs  and  the 
character  of  the  machinery  and  ap- 
pliances necessary  for  its  prosecu- 
tion." Jackson  v.  Southwest  Mis- 
souri  E.   Co.    (Mo.),   189    S.   W.   381. 

35.  Section  567. 

36.  United  States. —  Northern  Pac. 
Ry.  Co.  V.  Tripp,  230  Fed.  286;  Dela- 
ware, L.  &  W.  R.  Co.  V.  Welshman, 
239  Fed.  82,  143  G.  C.  A.  358 ;  Lehigh 
Valley-  R.  Co.  >-.  Kilmer,  231  Fed. 
628,   145   C.   C.  A.   514. 

Alabama. — Bailey  v.  Southern  Ry. 
Co.,  196  Ala.  133,  72  So.  67. 

Arkamsas. — Bush  v.  Brewer,  206  S. 
W.   323. 

California. — ^Thompson  v.  Southern 
Pac.  Co.,  31  Cal.  App.  567,  161  Pac. 
31;  Jones  v.  Southern  Pac.  Co.,  34 
Cal.  App.  639,  168  Pac.  586;  Murray 
V.  Southern  Pac,  R.  Co.,  169  Pac. 
675;  Eayhill  v.  Southern  Pac.  Co. 
(Cal.  App.),  169  Pac.  718;  Walker 
V.  Southern  Pac.  Co.  (Cal.  App.),  176 
Pac.  175. 

Illinois. — Sunnes    v.    Illinois    Cent. 
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traveler  has  no  right  to  depend  exclusively  on  iis  hearing  vfjbeo 
there  are  attendant  noi^s  which  materially  interfere  with  the  ex- 
ercise  of  that  function,  and  he  has  a  convenient  opportunity  to 


Maine. — Conant  v.  Grand  Trunk 
Ky.  Co.,  114  Me.  92,  95  Atl.  4,44. 

Massachusetts. — Fogg  v.  New  York, 
etc.,  R.  Co.,  223  Mass.  444,  111  N.  E. 
960. 

Mississippi. — Yazoo,  etc.,  E.  Co.  v. 
Williams,  114  Miss.  236,  74  So.  835. 

Missouri. — Goby  v.  Quiucy,  etc.,  R. 
Co.,  174  Mo.  App.  648,  161  S.  W. 
290;  Swigart  v.  Lush,  196  Mo.  App. 
471,   192  S.  W.   138. 

Nebraskq/. — Rickert  v.  Union  Pae. 
R.  Co.,,  100  Neb.  304,  160  N.  W.  86; 
Askey  v.  Chicago,  etc.,  Ey.  Co.,  101 
Neb.   266,   162  N.  W.   647. 

Sew  York. — Kidd  v.  New  York 
Centcal,  etc.,  R.  Co.,  218  N.  Y.  313, 
112  N.  E.  1051;  Turch  v.  New  York, 
etc.,  R.  Co.,  108  N.  Y.  App.  Div.  142, 
95  N.  Y.  Suppl.  1100;  Boncrt  v.  Long 
Island  R.  Co.,  145  N.  Y.  App.  Div. 
552,  130  N.  y.  Suppl.  271.  "If  at 
all  places  from  a  point  in  the  high- 
way one  hundred  and  §fty  feet  from 
the  railroad  line  he  had  a  fair  view 
of  approaching  trains,  notwithstand- 
ing the  darkness,  it  was  certainly 
negligent  to  drive  himself  .and  his 
family  on  to  death..  Under  the  cir- 
cumstances the  commonest  prudence 
required  sufficient  watchfulness  to  ob- 
serve the  train  before  it  w^s  too  late." 
Kidd  V.  New  York  Central,  etc.,  R. 
Co.,   218  N.  Y.   313,,  112   N.   E.   1051. 

North  Carolina. — Shepard  v.  Nor- 
folk, etc.,  R.  Co.,  166  N.  Car.  539,  82 
S.  E.  872;  Brown  &.  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  171  N.  Car.  366, 
88  S.  E.   329. 

Oregon. — Catlicart  v.  Oregon-Wash- 


ington Rd.  &  Na-vigation  Co.,  86  Oreg. 
250,  168  Pac.  308 ;  Robison  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  176  Pac. 
594. 

Pennsylvania. — Peoples  v.  Pennsyl- 
vania R.  Co.,  351  Pa.  St.  375,  96  Atl. 
653. 

Rhode  Island. — Geoffroy  v.  New 
Y'ork,  etc.,  R.  Co.,  104  Atl.  883. 

Tennessee:— Hurt  v.  Yazoo,  etc.,  R. 
Co.,  305  S.  W.  437. 

Texas. — Beaumont,  etc.,  R.  Co.  v. 
Moy  (Civ.  App.),  174  S.  W.  697;  Ft. 
Wo,rtl^,  etc.,  R.  Co.  v.  Harto  (Civ. 
App.),,  178  S.  W.  795;  Southern  Tr. 
Co.  V.  Kicksey  (Civ.  App.),  181  S. 
W.  .545 ;  Texas,  etc.,  R.  Co.  v.  Har- 
rington (Civ.  App.),  209  S.  W.  685. 
Compare  St.  Louis  Sovjthewestern  Ry. 
Co.  V.  HarrelJ  ( Civ'.'  App.) ,  194  S. 
W.  971.  ' 

Virginia. — Virginia  &  S.  W.  Ry. 
Co.  V.  Skinner,  119  Va.  843,  89  S.  E. 
887 ;  Washington  &  0.  D.  Ry.  v.  Zell's 
Adm'x,   118  Va,  755,  88  S,  E.  509. 

Utah. — Shortino  v.  Salt  Lake  &  U. 
R:  Co,,  174  Pac.  861. 

Washington. — Golay  v.  Northern 
Pac.  Ry.  Co.,  177  Pac.  804;  Miller  v. 
Northern  Pac.  Ry.  Co.,  178  Pae,  808; 
Hoyle  V.  Northern  Pac.  R.  Co.,  178 
Pac  810. 

Statutes  may  modify  the  "  look 
and  listen  "  rule.  Gordon  v.  Illinois 
Gent.  R.  Co.    (Wis.),  169  N.  W.  570. 

Instruction  to  jury. — The  plaintiff's 
testator  was  run  down  and  killed  by 
.a  train  of  the  defendant  railroad  cor- 
poration while  he  was  endeavoring  to 
drive  his  automobile  over  its  tracks. 
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look  both  ways  along  the  track  in  safety  hefor©  crossing. ''  The 
general  rule  applies  to  a  city  crossing  as  well  as  to  one  in  a  rural 
section.^*  And  it  applies  to^.a  crossing  over  a  siding  as  well  as  to 
a  crossing  over  the  main  line  track  of  the  railroad.'^  But  it  may 
not  be  applicable  when  there  is  no  evidence  showing  that  looking 
and  listening  would  have  given  notice  in  time  to  have  avoided  the 
collision.^"  Indeed,  it  is  recognized  that  in,  some  cases  the  sur- 
rounding circumstances  may  be  such  as  to  relieve  one  from  the  ab- 
solute duty  of  looking  and  listening  for  trains. ^^    Thus,  one  may 


'J'he  court,  on  request  by  defendant's 
counsel,  refused  to  -charge,  substan- 
tially, that  if  the  jury  believed  that 
the  deeeai^ed  liad  a  fair  view  of  ap- 
proaching trains  at  all  places  within 
not  less  than  one  hundred  and  fifty 
feet  from  the  crossing,  he  was  negli- 
gent in  not  discovering  the  approach- 
ing train.  Held,  that  as  there  was 
evidence  from  which  the  jury  might 
have  found  facts  as  they  were  as- 
sumed in  the  request,  the  refusal  to 
so  charge  was  error.  Kidd  v.  New 
York  Central,  etc.,  E.  Co.,  218  N.  Y. 
313,  112  N.  E.  1051. 

Driver  looking  down  at  engine  of 
auto. — ^When,  as  an  automobile  was 
approaching  a  railroad  track,  the 
driver  was  looking  down  and  listen- 
ing to  the  engine  of  his  machine,  and 
the  other  occupants  were  joking  and 
"  kidding  "  the  occupants  of  another 
automobile,  none  of  them  giving  any 
attention  to  the  crossing,  it  was  held 
that  all  the  occupants  of  the  machine 
were  guilty  of  negligence.  Conant  v. 
Grand  Trunk  Ry.  Co.,  114  Me.  92, 
9-5  Atl.  444. 

A  presumption  arises  that  a  person 
killed  at  such  a,  crossing  did  look 
and  listen  and  the  defendant  has 
burden  of  showing  contribxitory  neg- 


ligence.    Emens  v.  Lehigh  Valley  E. 
Co.,   223   Fed.  810. 

37.  Catheart  v.  Oregon-Wasliijig- 
ton  Ed.  &  Navigation  Co.,  86  Oreg. 
.250,  168  Pac.  308;  Robison  y.  Ore- 
gon-Washington E.  &  Nav.  Co. 
(Oreg.),  176  Pac.  594. 

38.  Jacobs  V.  Atchison,  etc.,  Rj'. 
Co.,   97   Kans.   247,   154   Pac.    1023. 

,  39.  Peoples  v.  Pennsylvania  E.  ;Co., 
251  Pa.  St.  275,  96  Atl.   652.. 

40.  Union  Traction  Co.  of  Indiana 
V.  Haworth    (Ind.),  115  N.  E.  753. 

41.  Case  v  Atlanta,  etc.,  Ry.,  107  S. 
C.  216,  92  S.  E.  472;  Hurt  v.  Yazoo, 
etc.,  R.  Co.  (Tenn.),  205  R.  W.  437; 
Seaboard  Air  Line  Ey.  v.  Abernathy 
(Va.),  92  S.  E.  913.  "The  rule  that 
it  is  negligence  per  se  to  enter  upon 
a  railroad  track  without  looking  or 
listening  has  been  applied  to  the  or- 
dinary case  in  which  the  plaintiff, 
or  the  deceased,  was  not  prevented 
from  seeing  or  hearing  by  any  other 
circumstances,  and  had  the  use  of 
his  faculties.  In  such  case  an  ordi- 
narily prudent  man  is  demed,  under 
the  law,  to  be  guilty  of  such  negli- 
gence as  would  bar  a  reqovery  if  he 
entered  upon  the  track  without  do- 
ing so.  And  it  is  only  in  exceptional 
cases  that  the  rule  does   not  apply. 
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be  excused  from  looking  and  listening  for  trains  when  he  is  not 
conscious  that  he  is  approaching  a  railroad  track. *^ 


Sec.  558.  Duty  to  look  and  listen 
listening. 


place  of  looking  and 


The  driver  of  a  motor  vehicle  about  to  cross  a  railroad  track 
must  at  an  appropriate  place  use  his  faculties  to  learn  of  the  ap- 
proach of  trains.*^     That  is,  he  must  look,  where,  by  looking  he 


and  in  cases  in  which  the  facts  re- 
lied upon  as  creating  the  exception 
itself  are  not  superinduced  by  the 
want  of  due  care.  But  what  is  due 
care  in  the  circumstances  of  the  ex- 
ception is  ordinarily  a  question  for 
the  jury.''  Hurt  v.  Yazoo,  etc.,  E. 
Co.    (Tenn.),   205   S.   W.   437. 

42.  Hurt  V.  Yazoo,  etc.,  R.  Co. 
(Tenn.),  305  S.  W.  437. 

43.  United  States. — Delaware,  L-. 
&  W.  E.  Co.  V.  Welshman,  229  Fed. 
82,  143  C.   G.  A.   358. 

Arkcmsas.—Bnsh  v.  Brewer,  20C  S. 
W.   322. 

Illinois. — Sunnes  v.  Illinois  Cent. 
R.  Co.,  301  111.  App.  378. 

Indiana. — Pittsburgh,  etc.,  E.  Co. 
V.  Dove,  184  Ind.  447,  111  N.  E.  609 ; 
Central  Indiana  By.  Co.  v.  Wiahard, 
114  N.  ,E.  970.  "The  duty  to  use 
ordinary  care  to  avoid  injury  which 
is  imposed  on  one  about  to  make  use 
of  a  street  oyer  which  railroad  trains 
cross  does  not  ordinarily  require  him 
to  stop,  but  it  does  require  him  to 
look  and  listen  and  to  exercise  ordi- 
nary care  Jo  select  .a  place  where  the 
act  of  looking  and  listening  will  be 
reasonably  effective."  Pittsburgh, 
etc,  R.  Co.  V.  Dove,  184  Ind.  447, 
111   K".   E.   609. 

Massachusetts. — Fogg  v.  Xew  York, 


etc.,  E.  Co.,  223  Mass.  444,  111  N.  E. 
9'60. 

JN'eic  York. — Spencer  v.  New  York 
Cent.,  etc.,  R.  Co.,  123  N.  Y.  App. 
Div.  789,  108  N.  Y.  Suppl.  345,  af- 
firmed without  opinion,  197  N.  Y. 
507. 

Pennsylvania. — Peoples  v.  Pennsyl- 
vania R.  Co.,  351  Pa.  St.  275,  96  Atl. 
652. 

Virginia.-rrVirgmia.  &  S.  W.  Ey. 
Co.  V.  Skinner.  119  Va.  843,  89  S.  E. 
887. 

Within  last  thirty  feet. — A  chauf- 
feur, forty  years  of  age  and  in  full 
possession  of  his  faculties,  wlio  was 
injured  by  a  railroad  train  while 
driving  an  automobile  in  broad  -day- 
light over  a  grade  crossing,  is  guilty 
of  contributory  negligence,  as  matter 
of  law,  when  the  evidence  shows  that 
the  train  was  in  plain  sight  long 
enough  to  have  enabled  him  to  bring 
the  machine  to  a  standstill  before 
reaching  the  track,  and  that  he  was 
driving  so  slowly  that  he  could  have 
stopped  the  car  immediately.  The 
fact  that  the  plaintiff  looked  twice 
before  reaching  the  track  and  did  not 
see  the  train  does  not  show  freedom 
from  contributory  negligence  if  he 
traversed  the  last  thirty  feet  before 
reaching  the  track  without  looking; 
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■can  see;  and  must  listen,  where,  by  listening  he  can  hear.^*  "  To 
have  looked  too  late  was  not  to  have  looked  at  all."  *^  Failing  to 
use  his  faculties  at  a  proper  place  may  be  as  serious  as  a  failure 
to  use  them  at  all;  and  may  preclude  a  recovery  for  his  injuries.** 


jior  is  his  iailure  to  do  so  excused  by 
the  fact  that  the  car  was  hemmed  in 
by  a  crowd  of  people  bound  for  a 
nearby  railroad  station.  Spencer  v. 
New  Yorli  Central,  etc.,  R.  Co.,  123 
X.  Y.  App.  Div.  789,  108  N.  Y.  Suppl. 
245,  affirmed  without  opinion,  197  N. 
Y'.  507. 

44.  Delaware,  L.  &  W.  R.  Co.  v. 
Welshman,  229  Fed.  82,  143  C.  C.  A. 
358 ;  Jones  v.  Southern  Pac.  Co.,  34 
€al.  App.  629,  168  Pac.  586;  Rickert 
V.  Union  Pac.  R.  Co.,  100  Neb.  304, 
160  N.  W.  86;  Askey  v.  Chicago,  etc., 
Ey.  Co.,  101  Neb.  366,  162  N.  W. 
647;  Cathcart  v.  Oregon-Washington 
Rd.  &  Navigation  Co.,  86  Oreg.  250, 
168  Pac.  308.  "  The  incontestable 
■conclusions  of  fact  to  be  drawn  from 
the  facts  established  by  the  evidence 
are  that  Pritchard,  had  he  looked 
when  he  was  30  feet  from  the  track, 
or  anywhere  from  that  point  until 
he  reached  the  place  where  he  was 
struck,  could  have  seen  the  approach- 
ing train;  that  there  was  nothing  to 
prevent  his  seeing  the  train,  and  that 
if  he  looked,  he  saw  the  train  coming 
and  attempted  to  cross  the  track  in 
iront  of  it.  The  facts  show  contrib- 
utory negligence  on  the  part  of  James 
A.  Pritchard  and  prevent  any  recov- 
ery." Pritchard  v.  Atchison,  etc.,  Ry. 
Co.,   99  Kans.  600,  162   Pac.   315. 

46.  Walker  v.  Rodiguez,  139  La. 
251,  71  So.  499. 

4G.  Thompson  v.  Southern  Pac.  Co.. 
31  Cal.  App.  567,  161  Pac.  21; 
Walker  v.  Rodiguez,  139  La.  251,  71 


So.  499;  Rickert  v.  Union  Pac.  R. 
Co.,  100  Nob.  304,  160  N.  W.  86; 
Shoemaker  v.  Central  Railroad  of 
New  Jersey  (N.  J.),  89  Atl.  517; 
Cathcart  v.  Oregon-Washington  Rd.  & 
Navigation  Co.,  86  Oreg.  250,  168 
Pac.  308.  "  The  duty  of  due  care  is 
not  discharged  unless  the.  traveler 
looks  and  listens  at  a  place  where 
looking  and  listening  will  be  effec- 
tive, unless  a  reasonable  excuse  ex- 
ists for  failing  so  to  do.''  Rickert  v. 
Union  Pac.  R.  Co.,  100  Neb.  304,  160 
N.  W.  86.  ""It  is  undisputed  that 
the  plaintiff  knew  that  he  was  ap- 
pcoaching  the  railroad,  because  he 
had  just  crossed  it,  and  he  testifies 
that  the  automobile  was  moving 
slowly,  and  that  he  could  have 
stopped  it  within  a  distance  of  10 
feet.  It  also  appea-s  that  the  train 
was  coming  from  the  north,  and, 
when  the  plaintiff  was  within  42  feet 
of  the  track,  he  had  a  clear  view 
along  it  of  900  or  more  feet;  and  the 
clear  weight  of  the  testimony  shows 
that  he  did  not  look  along  the  track 
in  tlie  direction  from  which  the  train 
was  coming  until  he  was  very  near 
to  the  track.  It  also  appears  that 
a  number  of  other  persons  who  were 
farther  away  than  he  saw  the  train 
coming,  and  shouted  warnings  to  him. 
We  fail  to  perceive  how  it  was  pos- 
sible under  this  evidence  for  the  jury 
to  find  that  the  plaintiff  exercised 
even  ordinary  care  in  approaching 
the  crossing.  If  he  had  looked  when 
at  least  42   feet  from  the  track,   he 
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But  the  law  does,  not  require  that  the  driver  look  at  the  precise 
place  ;aiid  time  wlieai  and  where  looking  would  be  of  the  most  ad- 
vantage.^^ AU  that  is  required  of  the'  driver  is  that  he  exercise 
reasonable  care  in  selecting  tbe  place  in  view  of  the  conditions  be- 
fore him  and  the  danger  reasonably  to  be  anticipated.**  Whether 
he  used  ordinary  care  in  the  selection  of  his  view  point,  may  be  a 
question  within  the  province  of  the  jury.*'  The  circumstances  may 
require  the  autoist  to  continue  to  look  as  he  approacbes  the  cross- 
ing,^" yet  the  courts  recognize  that  prudence  requires  him  to  give 


could  have  seen  the  train,  and,  if  lie 
did  not  see  it,  it  can  only  be  because 
he  did  not  look."  Shoemaker  V.  Cen- 
tral Rd.  of  N.  J.  (N.  J.  L.),  89  Atl. 
517. 

47.  Lehigh  Valley  R.  Co.  v.  Kil- 
mer, 231  Fed.  628,  145  C.  C.  A.  514; 
Alloggi  V.  Southern  Pac.  Co.  (Cal. 
App.),  173  Pac.  1117;  Pittsburgh, 
etc.,  R.  Co.  v..  Dove,  184  Ind.  447, 
111  N.  E.  609;  Central  Indiana  Ry. 
Co.  V.  Wishard  (Ind.),  114  N.  E. 
970;  Rupener  v.  Cedar  Rapids  & 
Iowa  City  Railvifay  &  Light  Co,,  178 
Iowa,  615,  159  N.  W.  1048. 

48.  Alloggi  V.  Southern  Pac.  Co. 
(Cal.  Ajjp.),  173  Pac.  1117;  Pitts- 
burgh, etc.,  R.  Co.  V.  Dove,  184  Ind. 
447,  111  N.  E.  609;  Hauft  v.  S.  D. 
Cent.  Ry.  Co.,  34  S.  Dak.  183,  147  N. 
W.  986. 

49.  Pittsburgh,  etc.,  R.  €o.  v.  Dove, 
184  Ind.  447,  111  N.  E.  609;  Union 
Traction  Co.  of  Indiana  v.  Haworth 
(Ind.),  115  N.  E.  753;  Littlewood  v. 
Detroit  United  Ry.,  189  Mich.  388, 
155  N.  W.  698;  Missouri,  etc.,  R.  Co. 
V.  Thayer  (Tex.  Civ.  App.),  178  R. 
W.  988.  "That  point,  however,  in 
its  precise  relation  to  the  track  in 
feet,  is  seldom  to  be  determined  as 
a  matter  of  law;  the  underlying  teat 
being:      Was  ordinary  care  used  by 


the  traveler  an  selecting  the  place  in 
view  of  the  conditions  before  him  and 
the  danger  reasonably  to  be  antici- 
pated. It  is  only  when  ordinarily 
prudent,  impartial,  and  sensible  men 
could  reach  but  one  conclusion  that 
the  question  becomes  one  of  law. 
Wlien  different  men  equally  possess- 
ing such  qualities  might  draw  differ- 
ent inferences  from  the.  facts  as  to 
the  existence  of  oofitributory  negli- 
gence, then  it  is  not  a  question  of 
law."'  Pittsburgh,  etc.,  R.  Co.  v. 
Dove,  184  Ind.  447,  111  N.  E.  609. 

50.  See  Wingert  v.  Philadelphia, 
etc.,  Ry.  Co.  (Pa.),  104  Atl.  859. 
"  If,  from  a  place  of  safety  on  his 
way,  tlie  traveler  in  control  of  the 
vehicle  in  which  he  is  riding  can  ob- 
tain a  view  of  the  coming  train,  he 
must  look  upon  the  course  of  the 
train  from  that  point,  and  this  re- 
sponsibility is  constaftt  until  the 
danger  is  past;  that  is,  until  he  is 
safely  across  the  railway  track.  The 
duty  is  constant  because  the  danger 
is  incessant.  Instead  of  being  inter- 
mittent, it  grows  as  the  traveler  gets, 
near  the  crossing,  and  reaches  its 
climax  only  as  he  actually  crosses 
the  track  in  his  passage."  Robison 
V.  Oregon-Washington  R.  &  Nav.  Co. 
(Oreg.),  176  Pac.  594. 
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■at  least  a  part  of  Jbis  attention  to  the  road  and  the  crossing.  Es- 
pecially is  this  so  when  the  crossing  is  rough  and  in  Ijad  condition, 
•and  he  is  under  no  absolute  duty  to  stop.^  Where  there  is  evidence 
that  the  driver  stopped  the  machine  within  thi'ee  or  four  yards  of 
the  track  and  looked  for  approaching  cars  but  saw  none,  the  courts 
will  not  say  as  a  matter  of  law  that  he  was  guilty  of  contributory 
negligence  in  proceeding  across  the  track.^^  And  one  stopping  and 
listening  when  twenty-one  feet  from  the  track  may  be  justified  in 
proceieding  without  again  looking.^^  But,  when  one  could  have  seen 
the  approaching  train  when  comparatively  near  the  track,  he  is 
guilty  of  contributory  negligence  when  he  looks  only  at  a  distance 
of  a  hundred  yards  therefrom.^* 

Sec,  559.  Duty  to  look  and  listen  —  obstructed  view. 

The  presence  of  obstructions  along  the  railroad  track  which 
have  the  effect  of  imterfering  with  a  traveler's  view,  are  material' 
in  considering  whether  he  has  fulfilled  his  duty  of  observing  proper 
care.^^  The  fact  that,  the  driver  is  aware  of  obstructions  imposes 
on  him  care  proportionate  to  the  known  danger.^^  The  greater 
the  difficulty  of  seeing  and  hearing  an  approaching  train  as  it 
neai's  a  crossing,  the.  gi'eater  caution  the  law  imposes  upon  the 
traveler.^'    So  long  as  buildings  and  other  objects  obstruct  his  view, 

51.  Louisville,  etc.,  R.  Co.  v.  56.  Murray  v.  Southern  Ps^c..  R. 
Nchuester    (Ky.),  209   S.  W.   542.  Co.    (Cal.),  169  Pac.  675;   Sunnes  v. 

52.  Littlewood  v.  Detroit  United  Illinois  Cent.  R.  Co.,  201  111.  App. 
Ey.,  189  Mich.  388,  155  N.  W.  698.  378;    Piersall's  Adm'r  v.   Chesapeake 

53.  Advance  Transfer  Co.  v.  Chi-  &  0.  Ry.  Co.  (Ky.),  203  S.  W.  551. 
cago,  etc.,  E.  Co.  (Mo.  App.),  195  57.  Piersall's  Adm'r  v.  Chesapeake 
S.  W.  566.  &  0.  Ry.  Co.   (Ky.),  203  S.  W.  551; 

54.  Virginia  &  S.  W.  Ry.  Co.  v.  Perrin  v.  New  Orleans  Terminal  Co., 
Skinner,   119  Va.  843,  89  S.  E.  887.  140  La.   818,   74   So.   160;   Blanchard 

55.  Cathcart  v.  Oregon-Washington  v.  Maine  Cent.  R.  Co.  (Me.),  100  Atl. 
Ed.  &  Navigation- Co.,  86  Oreg.  250,  666;  McKinney  v.' Port  Townsend  & 
168  Pac.  308;  Texas  &  P.  Ry.  Co.  v.  P.  S.  Ry.  Co.,  91  Wash.  387,  158  Pac, 
Eddleman    (Tex.   Civ.   App.),   175   S.  107. 

W.   775;    Seaboard  Air  Line  Ey.   v. 
Abernathy    (Va.),  92  S.  E.  913. 
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a  traveler  is  perhaps,  excused  from  looking  for  approacliiug  trains, 
for  the  law  does  not  compel  one  tO'  do  the  imposible.^*  But,  when 
the  traveler  reaches  a  point  where  his  view  is  no  longer  obstructed, 
due  care  requires  that  at  such  place,  or  at  some  place  nearer  the 
track,  he  use  his  faculties  to  learn  of  the  approach  of  trains.^* 
Where  the  obstruction  continues  until  comparative^ly  close  to  the 
track,  the  operator  of  the  machine  should  have  his  ear  under  such 
control  and  running  at  such  speed  so  that,  if  he  sees  a  train,  he 
can  stop  his  car  in  time  to  avoid  a  collision.""  Where, the  track 
was  obscured  until  he  was  within  forty-three  feet  of  the  track,  he 
was  deemed  guilty  of  negligence  in  failing  to  look  for  an  ap- 
proaching train  while  passing  over  the  interval  of  forty-three  f eet."'- 


58.  See  Ohio  Electric  Ry.  Co.  v. 
Weingertner,  93  Ohio  St.  124,  112  N. 
E.  203;  Case  v.  Atlanta,  etc.,  Ry., 
107  S.  C.  216,  92  S.  E.  472;  Huben- 
thal  V.  Spokane,  etc.,  R.  Co.,  97  Wash. 
581,  166  Pac.  797. 

59.  Fluckey  v.  Southern  Ry.  Co., 
242  Fed.  469;  Rothrock  v.  Alabama 
Great  Southern  R.  Co.  (Ala.),  78 
So.  84. 

60.  Fluckey  v.  Southern  Ry.  Co., 
242  Fed.  469;  Spencer  v.  New  York 
Cent.,  etc.,  R.  Co.,  123  N.  Y.  App. 
Div.  789,  108  N.  Y.  Suppl.  245,  af- 
firmed without  opinion,  197  N,.  Y. 
507 ;  Washington  &  0.  D.  Ry.  v.  Zell's 
Adm'x,  118  Va.  755,  88  S.  E.  309; 
McKinney  v.  Port  Townsend  &  P.  S. 
Ry.  Co.,  91  Wash.  387,  158  Pac.  107. 
And   see  section  572. 

61.  Northern  Pac.  Ry.  v.  Tripp, 
220  Fed.  386.  And  see  Fluckey  v. 
Southern  Ry,  Co.,  242  Fed.  469, 
wherein  the  court  explained  the  situ- 
ation as  follows:  "When  the  auto- 
mobile reached  a  point  40  feet  from 
the  rail,  the  buildings  and  the  stand- 
ing cars  on  the  ,driver's  left  had  so 
far  ceased  to  obstruct  his  view  that 


he  could  see  120  feet  along  the 
straight  track  upon  which  the  car 
was  approaching,  and  at  that  moment 
the  car  was  not  more  than  100  feet 
from  :the  point  of  collision.  It  was 
broad  daylight,  there  was  neither 
smoke  nor  dust  to  obscure  the  view, 
there  was  no  other  moving  train  to 
drown  tlie  noise  of  the  approaching 
car,  nor  w.as  there  any]thing  to  dis- 
tract the  driver's  attention.  It  is  not 
to  be  disputed  that,  if  the  driver  had 
looked  at  the  first  instant  when  look- 
ing would  do  any  good,  he  would 
have  seen  the  car  coming.  He  was 
familiar  with  the  crossing,  and  knew 
that,  by  reason  of  the  obstructions, 
it  was  a  dangerous  crossing  and  must 
be  approached  cautiously.  His  clear 
duty  was  not  only  to  look  as, soon  as 
he  could  see,  but  to  have  his  ma- 
chine under  such  control  that,  if  nec- 
essary, he  could  stop  before  getting 
into  the  danger  zone.  In  this  .re- 
spect, the  case  is  to  be  distinguished 
from  that  of  one  driving  horses^ 
where  to  undertake  to  stop  so  near 
the  rail  may  involve  danger. 
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If  the  obstructions  continue  so  close  to  the  track  that  the  traveler 
cannot  look  effectively  until  he  is  in  a  place  where  he  will  be 
struck  by  the  train,  reasonable  care  would  seem  to  require  that  he 
stop  his  machine  previously  and  listen.''^  Thus,  if  a  passing  freight 
train  obstructs' the  view  of  the  automobilist  so  as  to  render  the  cross- 
ing unsafe,  it  is  his  duty  to  delay  the  crossing  until  that  train 
has  passed  so  far  that  a  sufficient  view  may  he  had."^  Even  the 
motor  should  be  stopped,  if  necessary  to  make  listening  effective.^^ 
Or  it  may  be  that  the  circumstances  will  require  tlie  automobilist 
to  alight  from  his  machine  before  crossing  the  track.®^  Where  the 
plaintiff  admitted  that  he  knew  of  the  crossing  and,  that  he  ran 
his  machine  at  from  eighteen  to  twenty  miles  an  hour  over  a  very 
rough  road  up  to  within  fifty  feet  of  the  crossing,  which  was  in 
plain  view,  by  the  side  of  a  hedge  which  he  coulfi'  not  see  over, 
although  he  looked  until  he  was  satisfied  that  no  train  was  coming, 
it  was  held  that  his  evidence  showed  a  want  of  ordinary  care 
amouniting  to  gross  negligence  which  would  prevent  a  recovery.^" 


■  62.  Rothroek  v.  Alabama  Great 
Southern  R.  Co.  (Ala.),  78  So.  84; 
Thompson  v.  Southern  Pac.  R.  Co., 
31  Cal.  App.  567,  161  Pac.  31;  Nailor 
V.  Maryland,  D.  &  V.  Ry.  Co.  (Del.), 
97  Atl.  418;  Wehe  v.  Atchison,  etc., 
Ry.  Co.,  97  Kans.  794,  156  PaC.  742, 
L.  R.  A.  1916  E.  455;  Turch  v.  NeV 
York,  etc.,  R.  Co.,  108  N.  Y.  App. 
Div.  142,  95  N.  Y.  Suppl.  1100; 
Washington  &  0.  D.  Ry.  v.  Zell's 
Adm'x,  118  Va.  755,  88  S.  E.  309; 
Robison  v.  Oregon-Washington  R.  & 
Nav.  Co.  (Oreg.),  176  Pac.  594.  And 
see  section  567. 

63.  Turch  v.  New  York,  etc.,  R.  Co  , 
108  N.  Y.  App.  Div.  142,  95  N.  Y. 
Suppl.    1100. 

Question  for  jury, — Where,  in  an 
action  for  injuries  from  a  collision 
between  an  automobile  and  a  train, 
there  was  evidence  to  the  efVoct  that 


the  traveler's  view  was  obstructed  by 
freight  cars,  and  that  a  twenty-mile 
per  hour  wind  was  blowing  carrying 
the  roar  of  the  train  away  from  the 
traveler,  and  the  crossing  was' dusty, 
and  the  train  was  running  at  a  speed 
of  thirty  miles  an  hour  to  within 
sixty  or  ninety  feet  of  the  crossing 
when  the  emergency  brakes  were  ap- 
plied, it  was  held  that  the  question 
of  contributory  negligence  was  for 
the  jury.  Stone  v.  Northern  Pac.  Ry. 
Co.,   29   N.   Dak.   480,   151   N.   W.   36. 

64.  Rayhill  v.  Southern  Pac.  Co. 
(Cal.  App.),   169  Pac.   718. 

65.  Murray  v.  Southern  Pac.  Rj'. 
Co.  (Cal.),  169  Pac.  675;  Blanchard 
V.  Maine  Cent.  R.  Co.  (Me.),  100  Atl. 
666. 

66.  Sunnes  v.  Illinois  Cent.  R.  Co., 
201  III.   App.   378. 
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Sec.  560.  Duty  to  look  and  listen  —  failure  to  observe  ap- 
proaching train,  though  looking. 

When  the  driver  of  a  motor  vehicle  is  struck  by  a  railroad  train 
at  a  crossing,  and  the  evidence  shovi^s  that  the  train  was  plainly 
visible!  for  a  considerable  distance  from  the  crossing,  the  law  places 
the  driver  in  a  dilemmai  Either  he  looked  or  he  diid  not  look.  If  he 
did  not  look,  the  law  mky  charge  him  with  negligerie©  as  a  matter  of 
law  for  his  failure  in  that  respect.''''  If  he  looked,  he  either  saw  the 
approaching  train  or  he  did  not  see  it.  If  he  saw  it,  he  may  be 
found  guilty  of  negligence  in  taking  the  chaiices  of  beating  the 
train  over  the  crossing.^*  If  he  claims  that  he  looked  and  did  not 
see  the  danger,  even  if  the  courts  believe  his  statement,  he  may  be 
charged  with  negligence  in  failing  to  see  what  was  plainly  visible.®^ 
A  person  before'attempting  to  cross  a  railroad  track,  and  when 
an  approaching  train  is  in  full  view,  is  chargeable  with  seeing  what 
he  could  have  seen  if  he  had  looked,  and  with  hearing  what  he 
would  have  heard  if  he  had  listened.  In  other  words,  where  he 
apparently  looks  and  listens,  but  does  not  see  or  hear  the  approach- 
ing train,  it  will  he  presumed  that  he  did  not  look  or  listen  at  all^ 

67.  Section  557.  Texas. — Baker     v.     Collins      (Civ. 

68.  Section  569.  App.),  199   S.   W.   519. 

69.  California. — rJones  v.  Soutliern  Utah. — Lawrence  v.  Denver,  etc.,  E. 
Pac.  Co.,  34  Cal.  App.  639,  168  Pac.  Co.,  174  Pac.  817. 

586.  ■Virginia.— Virginia    &    S.    W.    Ey. 

donnecticnt.— Lassen  v.  New  York,  Co.  v.  Skinner,  119  Va.  843,  89  S.  E. 

etc.,  E.  Co.,  87  Conn.  705,  87  Atl.  734.  887. 

Kansas. — Priohard  v.   Atchison,   T.  Disbelief  of  jury. — '  Where  the:  jury 

&  S.  F.  Ey,   Co.,   99  Kans.   600,  163  finds    that    there    is    nothing   to    ob- 

Pae.    315.  struct  the  view  of  .a  person  approach- 

Louisiama. — Perrin  v.  New  Orleans  ing   a    railway    crossing,    nothing   to 

Terminal    Co.,    140    La.    818,    74    So.  prevent    hira    seeing    a    train    for    a 

160.  quarter  of  a  mile  or  more,  such  find- 

Massachusetts. — Fogg  v.  New  York,  ing  in  effect  is  an  expression  of  the 

etc.,  E.  Co.,  323  Mass;  444,  111  N.  E.  jury's  disbelief  of  his  evidence  that 

960.  he   looked   and   listened  and   saw  no 

'NeiD  Jersey. — Shoemaker  v.  Central  train  approaching.     Bunton  v.  Atchi- 

Eailroad  of  New  Jersey,  89  Atl.  517.  son,  etc.,  Ey.  Co.,  100  Kans.  165,  163 

Pac.  801. 
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or,  if  he  did,  that  he  did  not  heed  what  he  saw  or  hoard.''*'  Thus, 
where  one  at  a  point  five  feet  from  the  track  has  an  unobstructed 
view  over  a  straight  track  for  nine  hundred  feet,  but  he  testifies 
that  he  did  not  see  an  approaching  train  which  struck  him  before 
he  passed  the  track,  it  was  held  that  there  was  no'  evidence  of  free- 
dom from  contributory  negligence  sufficient  to  go  to  the  jury  on 
the  issue. ''^'  But,  ifth©  traveler's  view  is  obstructed,  the  circum- 
stances may  be  such  that  he  can  fairly  claim  ithat  he  exercised  rea- 
sonable care  and  looked  for  approaching  trains  but  did  not  see  the 
one  which  struck  liim.'^f  Or,  if  traveling  in'  the  night  time,  a 
driver  who  is  struck  by  a  backing  train  with  no  lights' may  be  en- 
titled to  go  to  the  jury  on  the  question  of  his  negligence.''^  The 
courts  are  not  always  compelled  to  believe  the  testimony  of  a  per- 


70.  Lawrence  v.  Denver,  etc.,  R. 
Co.    (Utah),   174   Pae.   817. 

71.  Virginia  &  S.  W.  Pvy.  Co.  v. 
Skinner,   119   Va.    843,   89   S.   E, ,  887. 

72.  Ft.  Smitli,  etc.,  R.  Co.  v;  Pence, 
123  Ark.  611,  182  S.  W.  568.  See 
also  Golay  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  177  Pac.  804;  Pogue  v. 
Great  Nortliern  Ry.  Co.,  127  Minn. 
79,  148  N.  W.  889,  Wherein  it  was 
said :  "  It  is  contended  that  the  evi- 
dence is  conclusive  that  plaintiff  was 
guilty  of  contributory  negligence. 
We  cannot  so  hold.  Plaintiff's  view 
of  the  train  was  obscured  by  a  long 
string  of  box  cars  on  an  intervening 
track.  The  distance  "between  these 
standing  cars  and  ttie  passing  train 
was  less  than  30  feet.  Not  until  he 
passed  these  cars  could  lie  have  a 
clear  view  of  the  approaching  train. 
Plaintiff's  testimony  as  given  on  this 
trial  was  to  the  effect  that,  after 
passing  these  standing  cars,  he 
stopped  his  automobile  and  looked  up 
and  down  the  track,  did  not  see  any- 
thing, and  went  ahead;   that  he  did 


not  discoA-er  the  train  until  '  just 
like  a  flash  of  your  eye  it  was  right 
there,  and  then  a,  blow.'  It  is  con- 
ceded tliat,  if  this,  ^testimony  is  be- 
lievable, plaintiff  was  not  guilty  of 
contributory  negligence,.  The  evidence 
is  conflicting  ,as  to  just  how  dark  it 
was.  Plaintiff's  witnesses  testified 
that  it  was  very  dark.  There  is  some 
evidence  that  the  evening  was  cloudy 
and  gloomy.  The  lights  of  the  vil- 
lage were  lighted.  The  lights  on 
plaintiff's  automobile  were  lighted. 
There  is  evidence  that  the  trainmen 
were  giving  signals  with  lighted  lan- 
terns. The  trainmen  themselves  deny 
this,  but  it  is  admitted  that  they 
lighted  their  lanterns  for  this  pur- 
pose at  Solway,  the  station  above. 
If  it  was  as  dark  as  plaintiff  now 
claims,  it  is  not  unbelievable  that  lie 
might  look  and  still  fail  to  see  the 
approaching  engine  beyond  the  range 
of  his  own  lights." 

73.  Mills   V.   Waters    (Mich.),    165 
N.  W.  740. 
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son  ill  a  motor  vehicle  when  he  sayg  that  he  looked  for  an  approach- 
ing train  and  did  not  see  one.  The  relative  speeds  of  the  machine 
and  train  and  their  respective  distances  from  the  crossing  may^ 
show  conclusively  that  the  .train  was  in  plain  sight  when  the  ma- 
chine was  at  a  place  where  there  was  a  duty^  to  look  for  trains.'''' 
But,  if  there  is  any  doubt  as  tO'  whether  or  not  the  train  was  in 
sight  when  the  traveler  says  that  he  looked,  and  did  not  see  it,  the 
testimony "^will  not  be  held  to  be  incredible  as  a  matter  of  law.''" 

Sec.  561.  Duty  to  look  and  listen  —  looking  by  passenger. 

When  an  action  is  brought  by  a  passenger  to  recover  injuries 
sustained  in  a  collision  at  a  grade  crossing,  the  general  rule  is  that 
the  negligence  of  the  driver  is  not  imputed  to  the  passenger.  There 
are,  however,  various  exceptioixSi  to  the  general  rule,  and  in  some 
States  a  passenger  is  required  to  exercise  more  or  less  diligence  in 


74.'Cob.y  V.  Qiiincy,  etc.,  E.  Co,, 
174  Mo.  App.  648,  161  S.  W.  290. 

75.  Loomis  v.  Brooklyn  Heights  R. 
Co.,  133  N.  Y.  App.  Div.  347,  117  N. 
Y.  Suppl.  292. 

Wot  necessarily  incredible. — Where 
in  an  action  to  recover  for  injuries 
received  from  a  collision  at  \a  cross- 
ing betvpeen  defendant's  train  and  an 
automobile  wliioli  plaintiff  was  driv- 
ing, there  is  evidence  that  the  train 
was  running  under  full  headway,  and 
that  although  the  view  of  the  track 
was  partly  obstructed  by  a  house  and 
a  sign,  plaintiff  looked  south,  the  di- 
I'ection  from  which  the  train  came, 
until  he  passed  the  sign,  when,  his 
view  being  entirely  obstructed  in  that 
direction  by  a  liedge.  he  looked  north, 
and  that  he  did  not  see  the  train 
until  within  eight  feet  of  tlie  track,  it 
cannot  be  held  as  matter  of  law  that 
plaii}tifi''s  testimony  is  incredible  al- 
though  at  one  point  a  view  between 


the  house  and  the  sign  could  be  had 
for  450  feet  down  the  track  and  the 
train  would  have  reached  this  point 
unless  it  were  going  at  the  rate  of 
sixty  miles  an  hour,  which  was 
thought  impossible,  as  it  had  stopped 
at  a  station  1,000  feet  south  of  the 
crossing.  Where,  in  addition,  it  ap^ 
pears:  that  the  train  gave  no  signal 
of  its  approach  to  the  crossing;  that 
plaintiff  listened  all  the  time  while 
neariug  the  track  but  heard  nothing, 
a  judgment  entered  on  the  dismissal 
of  the  complaint  will  be  reversed, 
since  the  calculation  on  which  it  was 
based  did  not  take  into  account  the 
constantly  increasing  speed  of  the 
train,  and  there  was  no  evidence  that 
it  was  impossible  for  the  train  to  at- 
tain II  speed  of  sixty  miles  an  hour 
within  500  feet.  Loomis  v.  Brooklyn 
Heights  R.  Co.,  133  N.  Y.  App.  Div. 
247^   117  N.   Y.   Suppl.   292. 
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looking  for  approaching  trains  independently  of  the  duty,  cast 
upon  the  driver_^in  that  respect.  The  negligence  of  passengers,  so 
far  as  it  bars  an  action  for  their  injuries,  is  discussed  in.  ano'ther 
place  in  this  work.''*  Where  the  einployer  of  the  driver  is  riding 
"with  him  and  has  undertaken  to  look  out  for  approaching  trains, 
such  situation  is  a  circumstance  to  be  considered  in  judging  the 
driver's  conduct  on  an  issue  of  his  negligence."  An  employee  rid- 
ing with  his  employer,  the  latter  driving  the  machine,  may  be  un- 
<ler  the  dutv  of  looking  for  trains.™ 

Sec.  562.  Duty  to  look  and  listen  —  reliance  on  flagman. 

It  is  held  that  the  fact  that  a  railroad  company  maintains  at  a 
crossing  a  flagman  to  warn  travelers  of  the  approach  of  a  train, 
does  not  necessarily  justify  the  driver  of  a  motor  vehicle  in  relying 
on  the  flagman  for  information  as  to  approach  of  trains ;  but,  on 
the  contrary,  the  driver  is  required  to  exercise  his  own  faculties 
and  to  look  and  listen  for  approaching  trains.'"  Indeed  the  pres- 
ence of  the  flagman  renders  it  possible  for  the  traveler  to  call  to 
him  and  ascertain  whether  the  crossing  is  safe.  In  a  close  case, 
however,  the  fact  that  the  traveler  relied  on  the  flagman  for  warn- 
ing from  trains,  may  be  an.  important  circumstance  to  be  con- 
sidered with  the  other  circumstances  surrounding  the  accident.*" 

76.  Sections  688-695.  precautionary    measures   usually    ob- 

77.  Lehigh  Valley  E.  Co.  v.  Kilmer,  served  by  the  company  at  a  given 
2.31  Fed.  638,  145  C.  C.  A.  514.  crossing  is  always  relevant  and  must 

78.  Hoyle  v.  Northern  Pac.  R,  Co.  be  given  due  weight  in  deciding  aa 
(Wash.),  178  Pac.  810.  to  whether  the  traveler  has 'been  ob- 

79.  Brommer  v.  Pennsylvania  E.  servant  of  proper  care  before  enter- 
Co.,  179  Fed.  577,  103  C.  C.  A.  135,  ing  on  the  crossing  and  in  failing  to 
29  Ij.  R.  a.  (N.  S.  )  924;  Haynes  v.  come  to  a  complete  stop"  •  Shepard 
New  York,  etc.,  R.  Co.,  91  Conn.  301.  v.  Norfolk,  etc.,  R.  Co.,  166  N.  X'ar. 
m  Atl.  694;  Stepham  v.  Chicago,  etc.,  539,  82  S.  E.  872.  "If  the  facts  are 
R.  Co.   (Mo.  App. ),  199  S.  W.  273.  that  such  a,  flagman  customarily  sig- 

80.  Derr  v.  Chicago,  M.  &  St.  P.  naled  to  approaching  travelers  to 
Ry.  Co.,  163  Wis.  234,  157  N.  W.  753.  protect  them  against  existing  dangers 
"  It  is  further  held  that  the  presence  of  approaching  cars  and  trains,  and 
or  absence  of  signal  warning  or  other  plaintiff  knew  this  and  relied  on  the 
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Of  course,  the  act  of  tlip  flagraan  in  giving  a  signal  that  the  way  is 
safe,  may  reias<?nably  dissuade  'the  driver  from  malting  an  inde- 
pendent Iqokout,  for  trains,  and  his  conduct  in  this  respect  is  not 
necessarily  negligpnt.*^  But  the  fact  that  the  flagman  beckons  him 
to  pass  over  the  crossing  does  not,  relieve  the  driver  from  the  ex- 
ei'cise  of  due  care  or  necessarily  excuse  him,  from  taking  some  pre- 
cautions foj:  his  safety.*^  Where  the  flagman  has  his  back  ttf  an. 
approaching  automobile  and  is  waving  a  white  flag  as  a  signal  for 
the  train,  to  come  on,  the  driver  of  the  machine  is  guilty  of  con- 
tributory negligence  if  he  attempts  to  cross,  and  he  cannot  excuse 
his  couduct;by  claiming  that , the  .waving  of  the.  flag  was  an  assur- 
ance of  safety  rather  than  a  warning  of  danger.^'  Where  the  flag- 
man ordered  the  driver  to  stop,  then  ordered  him  to  go  back,  but 
then  ordered  him  to  proceed,  but  the  driver  seeing  a  train  approach- 


absence  of  such  signal  when  he  ap- 
proached the  crossing  as  indicating 
ihat  no  ear  or  train  was  .approaching, 
then  plaintiff's  conduct  as  to  looking 
and  listening  for  moving  cai's  while 
approaching  the  crossing  must  be  con- 
sidered in  the  light,  of  these  circum- 
stances.'' Derr  v.  Chicago,  etc.,  E. 
Co.,  163  Wis.  a34,'  157  N.  W.  753. 
"  While  it  is  true  that  the  failure  of 
the  flagman  to  perform  his  duty  will 
not  wholly  absolve  the  traveler  froin 
the  duty  to  look  out,  yet  the  fact 
that  a  flagman  .is  maintained  and  he 
gives  no  warning  has  its  influence, 
and  may»  frequently  be  allowed  to  re- 
lieve a  traveler  of  what  might  other- 
wise have  been  culpable  iiepligence." 
Stephan  v.  Chicago,  etc.,  E.  Co.  (Mo. 
App.),  199  S.  W.  372. 

81.  Stephan  v.  Chicago,  etc.,  R. 
Co.  (Mo.  App.),  199  S.  W.  273.  See 
also  Shepard  v.  Norfolk,  etc.,  R.  Co., 
166  N.  Car.  539,  82  S.  E.  873. 

82.  Haynes  v.  New  Yprk,  etc ,  E. 
Co.,  91  Conn.  301,  99  Atl.  694. 


83.  Borglura  v.  New  York,  etc.,  R. 
;Co.,  90  Conn,  ,52,  96  Atl.  174,  wherein- 
it  was  said :  "  It  is  claimed  that  the 
jury  might  have  found  that  the  plain- 
tiff's decedent  was'  in  the  exercise  of 
due  care  on  the  theory  that  he  had 
a  right  to  interpret  the  flagman's 
presence  in  tlie  highway,  waving  a 
white  flag  across  the  line  of  travel,. 
as  an  .assurance  of  safety  and  an  in- 
vitation to  cross  the  track.  We  think 
the  jury  could  not  reasonably  have- 
come  to  that  conclusion.  It  is  a  mat- 
ter of  common  knowledge  that  flagmen 
appointed  to  guard  railway  crossings 
do  not  stand  in  the  traveled  path 
waving  flags  except  when  a  train  is 
approaching  the  crossing.  There  was 
nothing  in  the  conduct  of  this  flag- 
man, who  stood  with  his  back  to  the 
approaching  automobile  waving  his 
flag  across  its  line  of  travel,  which 
would  reasonably  suggest  to  the 
plaintifi^'s  decedent  that  he  was  in- 
viting him  to  cross  in  front  of  the 
approaching  train." 
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ing  jumped  from  the  car  -which  was  destroyed,  it  was  held  that 
the  drivei-'s  negligence  was  a  question,  for  the  jury.** 

Sec.  563.  l)uty  to  logk  and  listen  —  reliance  on  open  gates. 

Where  a  grade  crossing  is  equipped  with  gates  which  are  lowered 
to  bar  the  passage  of  travelers  at  times  of  danger,  and  the  driver 
of  an  automobile  does  not  attempt  to  cross  the  tracks  until  the  gates 
are  raised,  he  is  not  necessarily  guilty  of  contributory  jiegHgence 
because  he  fails  to  look  and  listen  before,  starting  across  the  tracks.*^ 
As  has  been  said,*®  "  We  think  the  experience  and  judgment  of 
every  day  life  is  that  the  raised  gate  is;  an  index  C)f  the  railroad's 
view  that  crossing  may  be  safely  made,  and  that  a  crosser  may  rea- 
sonably accept  it  as  an  invitation  to  go  fo,rward,"  The  fact, that 
the  gates  are  open,  when  the  driver  does  not  know  that  they  are 
out  of  order,  is  some  assurance  of  safety.*^  The  fact  th,a,t  the  gate 
is  raised  does  not  establish  freedom  from  contributory  negligence, 
but  permits  the  question  to  go  to  the  jury  who  are  to  determitie 
wbeither  the  traveler  exercised  proper  care  under  the  circum- 
stances.*^   Though  he  may  place  some  reliance  on  the  circumstances 

84.  Central  of  Ga.  Ry.  Co.  v.  How-  phia,  etc.,  Ey.  Co.  (Pa.),  103  AtL 
ell   (Ga.  App.),  98  S.  E.  105.  618. 

85.  Delaware,  L.  &  W.  R.  Co.  v.  86.  Delaware,  L.  &  W.  R.  Co.  v. 
Welshman,  229  Fed.  82,  143  C.  C.  A.  Welshman,  229  Fed.  8S,  143^  C.  C.  A. 
358.      See   also    Shepard   v.    Norfolk,  358. 

etc.,  R.'  Co.,  166  N.  Car.  539,  82  S.  E.  37.  gtepp   y.   Minneapolis,   etc.,   R. 

872.  Co.,  137  Minn.  11,7,  163  N.  W.   1051.. 

Traveler  struck  bygite. — ^It  is  the  88.  Blanehard  v.  Maine  Central  R. 

duty   of   a   railroad   company   to   ex-  Co.   (Me.),  100  Atl.  666.     "Of  course, 

ercise   reasonable  care  in   the  opera-  the  raising  of  the  gates  did  not  make 

tion  of  safety  gates  so  as  to  protect  the  railroad  either  an  insurer  or  the 

a  traveler  from  the  gates;    and  the  sole  guardian  of  the  crosser's  safety, 

jury  may  be  authorized  to  find  negli--  The  duty  of  care,  of  the  use  by  the 

gence    on    the    part    of   the    railroad  crosser   of   sight,    hearing,  .and   such 

when  the  gates  are  so  operated  that  other  factors  of  safety  as  the  situa- 

a  traveler   is   struck  thereby.     Sgier  tion  and  circumstances  permitted  and 

V.   Philadelphia,  etc.,  Ry.  Co.    (Pa.),  required   of    one   intent    on    his   own 

103   Atl.    730;    Sikorski   v.   Phlladel-  safety,     still    rested    on    liim.      The 

.raised   gate   is   not   an   invitation   to- 

4C 


722 


The  Law  of  AuTOMOsiiiEs. 


that  the  gates  are  open,  he  is  not  thereby  relieved  from  the  obliga- 
tion; of  exea'cising  all  care  for  his  safety.*-'  And,  in  a  particular 
case,  the  circumstances  may  be  such  that  the  court  is  able  to  say  as 
a  matter  of  law  that  the  driver  was  guilty  of  negligence,  if  he  pro- 
ceeded across  the  track  without  looking  for  trains,  although  the 
gates  were  open.'"  In  Pennsylvania,  it  is  held  that  the  fact  that 
the  safety  gates  are  raised  at  the  time  the  driver  approaches,  does 
not  relieve  him  of  the  duty  to  stop,  look  and  listen  for  approaching 
trains.'^  In  at  least  one  jurisdiction,  it  is  provided  by  statute  that 
when  the  gates  are  not  down,  the  question  of  contributory  negli- 
gence shall  be  one  for  the  jury ;  but  it  is  held  that  this  statute  does 
not  deprive  the  court  of  the  power  to  determine  the  question  as  one 
of  law  wheni  the  facts  are  undisputed.'^ 


cross  without  care,  but  an  invitation 
to  cross  with  the  use  of  all  care  the 
situation  permits.  To  hold  otherwise 
would  be  to  make  gates  and  flagman 
harmful  creators  of  negligence  in- 
stead of  helpful  aids  to  safety.  The 
crossing  driver  must  bear  in  mind 
that  the  flagman  is  human  and  there- 
fore liable  to  make  mistakes,  and  that 
in  so  important  a  thing  as  his  own 
safety  and  life  the  driver  must  not 
intrust  them  to  any  one  man,  but 
that  common  sense  as  well  as  com- 
.  inon  law  require  him,  notwithstanding 
"the  invitation,  to  himself  use  all  pos- 
sible care  to  aid  in  a  safe  crossing. 
If  the  driver  does  not  contribute 
such  care,  he  contributes  lack  of  care, 
.and  lack  of  care  is  contributory  neg- 
ligence." Delaware,  L.  &  W.  R.  Co. 
V.  Welshman,  229  Fed.  82,  143  C.  C. 
A.  358.  "  The  fact  that  the  gates 
are  open  is  an  important  fact  for  con- 
sideration in  the  determination  of  the 
question  whether  the  deceased  exer- 
cised due  care.  The  weight  properly 
to  be  given  to  this  fact  necessarily 


will  vary  in  different  cases  and  will 
be  affected  by  consideration  of  the 
location  of  the  gates,  whether  on  a 
street  in  a  populous  city  or  in  the 
country,  the  presence  or  absence  of 
traffic  on  the  highway  at  the  particu- 
lar time  and  place,  the  presence  or 
absence  of  obstructions  near  the 
track,  the  presence  or  absence  of  a 
gateman,  etc.  If  the  facts  are  in 
controversy  or  if  fair-minded  men  can 
draw  different  conclusions  from  facts 
which  are  not  controverted  tlje  ques- 
tion of  contributory  negligence  would 
be  then  properly  submitted  to  a  jury." 
Geoff'rey  v.  New  York,  etc.,  R.  Co. 
(R.  I.),  104  Atl.  883. 

89.  Blanchard  v.  Maine  Central  R. 
Co.    (Me.),  100  Atl.  666. 

90.  Geoffrey  v.  New  York,  etc.,  R. 
Co.    (R.  I.),   104  Atl.   883. 

91.  Barle  v.  Philadelphia  &  R.  R. 
Co.,  248  Pa.  St.  193,  93  Atl.  1001. 

92.  Hall  v.  West  Jersey  &  Seashore 
R.  Co.,  244  Fed.  104,  construing  a 
statute  of  New  Jersey. 
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Sec.  564.  Duty  to  look  and  listen  —  reliance  on  automatic 
^gnals. 

It  has  been,  held  to'  be.  cpntributory  negligence  as  a  matter  of 
law  for  the  driver  of  a  motor  vehicle  to  attempt  to  cross  a  railroad 
crossing  writhout  looking  and  listening  for  approaching  trains,  al- 
though an  electric  vi^aming  bell  is  maintained  at  the  crossing  and' 
such  bell  is  not  ringing  at  the  time.'^  But,  vfhile  a  traveler  cannot 
blindly  rely  on  automatic  signals,  the  fact  that  the  si'gnal  was  not 
given  according  to  the  usual  custom  may  be  considered,  and  in  a 
close  case  it  may  be  sufficient  to  carry  the  traveler's  contributory 
negligence  to  the  jury.** 

Sec.  565.  Duty  io  look  and  listen  —  reliance  on  signal  from 
engineer. 

In  some  States  it  is  held  that  the  driver  of  a  vehicle  when  ap- 


93.  Jacobs  v.  Atchison,  etc.,  Ry. 
Co.,  97  Kaiis.  347,  154  Pac.  1023, 
■wherein  it  was  said :  "  In  the  pres- 
ent case  an  electrical  mechanical  de- 
vice was  intended  to  give  warning  of 
approaching  trains.  Sometimes  this 
bell  would  not  ring  when  trains  were 
passing,  and  at  other  times  it  rang 
when  no  train  was  in  sight.  An  elec- 
tric bell,  which  at  most  can  be  noth- 
ing but  a  warning  of  an  approaching 
train  to  those  who  listen,  cannot  be 
classed  with  a  gate  thrown  across  a 
street  to  prevent  passing  over  rail- 
road tracks;  neither  can  it  be  classed 
with  a  flagman  who  stands  in  the 
street  and ,  stops  those  who  desire  to 
cross  when  there,  is  danger.  It  is 
more  nearly  analogous  to  the  loco- 
motive bell  and  whistle.  Failure  to 
ring  the  engine  bell  or  sound  the 
whistle  does  not  relieve  the  traveler 
from  the  duty  to  look  and  listen  be- 
fore attempting  to  cross  a  railroad 
track.  If  the  plaintiff's  contention 
in  this  respect  is  correct,  a  railroad 


increases  its  responsibility  and  lia- 
bility by  putting  in  electric  bells  at 
highway  and  street  crossings.  The 
object  in  putting  in  electyic  bells  is 
to  promote  public  safety,  not  to  in- 
crease railroad  liability.  Silence  of 
such  .a,  bell  is  not  an  invitation  to 
cross  railroad  tracks  without  taking 
the  ordinary  precautions.  .  .  .  We 
think  the  better  rule  is,  that  the  fail- 
ure of  an  electric  bell  to  ring  does 
not  relieve  one  about  to  cross  a  rail- 
road track  of  the  imperative  duty  to 
look  and  listen  before  crossing;  if  he 
fails  to  do  so,  he  is  guilty  of  such 
contributory  negligence  as  will  pre- 
\ent  liis  recovery  for  any  injuries 
sustained,  and  there  is  nothing  to 
submit  to  the  jury."  See,  to  the  same 
elt'ect,  McSweeny  v.  Erie  Railroad  Co., 
93  N.  Y.  App.  Div.  496,  87  N.  Y. 
Suppl.  836,  making  the  same  ruling 
with  reference  to  a  buggy  crossing  a 
lailroad  track. 

94.  Bush    V.    Brewer     (Ark.),    306 
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proacihiiig  aggrade  crossing  cannot  assume  that  the  railroad  em^ 
ployees  will  i-ing  the  bell  and  blow  the  whistle  as  required  by  law 
and  thus  give  him  warning  of  the  approach  of  the  train.  The  law 
requires  the  traveler  to  look  and  listem  for  ears  approaching  on 
the  railroad  tracks,  and  his  neglect  of  duty  in  this  respect  is  not 
excused  by  the  failure  of  the  railroad  employees  to  fulfill  their 
duty  in  respect  to  warning's.  The' absence  of  propei*  warning  will 
not  carry  the  question  of  contributory  *  negligence  to  the  jury,  bur 
the  matter  Avill  be  disposed  of  as  a  question  of  law.'^  In  other  jur- 
isdictions the  rule  obtains,  that,  if  the  view  is  obstructed,  the 
traveler  may  ordinarily  rely  upon  his  senseof  hearing,  and  if  he 
listens  and  is  induced  to  enter  on  the  crossing  because  of  the  neg- 
ligent failure  of  the  company  to  give  the  ordinary  signals  this  will 
usually  be  attributed  to  the  failure  of  the  company  to  warn,  the 
traveler  of  the  danger,  and  not  imputed  to  him  for  contributory 
negligence.^"    It  has  been  said  that  these  cases  may  be  harmonized 


S.  W.  3a3;  Swigart  V.  Lush,  196  Mo. 
App.  471,  192  S.  W.  138. 

95.  Jacobs  v.  Atchison,  etc.,  Ry. 
Co.,  97  Kans.  347,  1S4  Pae.  1023; 
Fogg  V.  New  York.  etc..  R.  Co.,  223 
Mass.  444,  111  N.  E.  960.  See  also 
RObison  v.  Oregon-Washington  R.  & 
N,av.  Co.  (Oreg.),  176  Pac.  594. 
"  Coming  to  a  place  of  danger  like 
a  railroad  crossing,  where  tliere  is 
opportunity  for  sight  and  hearing,  a 
traveler  is  not  in  the  exercise  of  due 
care  unless  he  uses  his  senses,  looks 
and  listens,  and  governs  his  conduct 
accordingly.  He  cannot,  entirely, 
rely  upon  signals  and  the  perform- 
ance of  duty  by  the  agents  of  the  de- 
fendant. He  must  actively  seek  to 
safeguard  his  own  safety  by  using  his 
faculties,  and  making  use  of  the 
means  at  liand  to  save  himself  from 
danger."  Fogg  v.  New  York,  etc.,  R. 
Co.,  223  Mass.  444,  111  N,  E.  960. 

96.  Brown  &  Co.  v.  Atlantic  Coast 


Line  R.  Co.,  171  N.  C.  266,  88  S.  E. 
329.  See  also  Union  Traction  Co.  v. 
Elmore  (Ind.  App.),  116  S.  E.  837. 
"  We  believe  that  the  driver  did  all 
that  w.as  required  of  him  when  he 
stopped,  looked,  and  listened  for 
trains.  At  least  we  cannot  say  as  a 
matter  of  law  that  he  was  required 
to  do  more.  As  it  has  already  been 
stated,  when  the  driver  stopped, 
looked  and  listened,  his  truck  was  21 
feet  9  inches  from  the  west  rail  of 
the  track,  and  his  view  of  the  track 
to  the  south  was  obstructed.  Not 
having  heard  any  signal,  the  driver 
had  tlie  right  to  presume  that  in  han- 
dling its  cars  the  railroad  company 
would  act  with  appropriate  care,  and 
that  the  usual  signals  of  approach 
would  be  seasonably  given,  and  he- 
was  justified  in  proceeding  to  cross 
the  track  without  again  looking." 
Advance  Transfer  Co.  v.  Chicago,  etc.,. 
R.   Co.    (Mo.  App.),   195   S.   W.   566. 
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sp  that  the  rule  may  be  deduced  to  the  effect  that  the  traveler  may, 
in  regulating  his  conduct,  have  some  r^-ard  to  the  pyesumption 
that  the  railroad  will  give  proper  signals,  and,  if  he  hears  none, 
the.  same  preparedness  and  caution  will  not  be  expected  of  him  as 
■would  be  required  in  case  proper  signals  were  given ;  but  that  he 
cannot  wholly  omit  the  duty  of  looking  and  listening  simply  be- 
cause he  hears  none  of  the  customaiy  or  required  signals  of  the 
approach  of  a  train.'' 

Sec.  566.  Duty  to  look  and  listen  —  running  into  train. 

When  the  driver  of  a  motor  vehicle  runs  his  machine  into  a  train 
or  a  car  ait  a  crossing,  the  courts  have  no  difficulty  in  finding,  as  a 


"  Reasonable  minds  might,  we  think, 
have  differed  as  to  whether  a,  reason- 
ably prudent  person,  having  the  right 
to  expect  that  the  bell  of  the  engine 
"would  be  ringing  if  it  was  moving, 
■would  have  concluded,  when  he  saw 
and  heard  nothing  indicating  that  it 
was  moving,  that  the  engine  was 
standing  still,  and  that  he  could 
safely  pass."  Texarkana  &  Ft.  Smith 
T?y.  Co.  V.  Eea  (Tex.  Civ.  App.),  180 
S.   W.   945. 

97.  Pogue  v  Great  Northern  Ry. 
Co.,  127  Minn.  79,  148  N.  W.  889, 
vpherein  it  was  said :  "  There  are 
cases  'which  hold  that  a  person  can- 
not rely  upon  signa,ls  to  remind  him 
of  danger,  that  the  failure  of  the 
traveler  to  look  and  listen  is  negli- 
gence or  not,  .according  to  the  cir- 
cumstances, but  that  the  negligence 
of  the  employees  of  a  railroad  com- 
pany in  failing  to  whistle  or  ring  a 
bell  is  no  excuse  for  negligence  on 
the  part  of  the  person  about  to  cross 
in  failing  to  use  his  senses  to  dis- 
cover danger.  ...  On  the  other 
band,  numerous  cases  hold  that  when 
a  traveler  is  approaching  a  railroad 


track,  he  may,  in  regulating  his  own 
conduct,  have  a  right  to  presume  that 
the  railroad  'company  will  act  with 
proper  care  in  giving  signals  of  the 
approach   of  its  trains.  .  We 

think  these  cases  may  be  harmon- 
ized, and  that  the  rule  deducible  from 
them  is  that  the  traveler  may,  in  reg- 
ulating his  conduct,  liave  some  regard 
to  the  presimiption  that  the  railroad 
company  will,  give  proper  signals,  and, 
if  lie  hears  none,  the  same  prepared- 
ness and  caution  will  not  be  exiJected 
of  him  as  would  be  required  in  case 
proper  signals  were  given ;  but  h^ 
cannot  in  any  case  wholly  omit  the 
duty  of  looking  and  listening  simply 
because  he  hears  none  of  the  custom- 
ary or  required  signals  of  the  ap- 
proach of  a  train.  ...  In  .other 
words,  the  failure  of  the  defendant 
to  give  expected  signals  may  excuse 
a  traveler  in  relaxing  somewhat  in 
his  vigilance,  but  it  has  never  been 
held  to  dispense  with  vigilance  alto- 
gether. If  such  were  the  law,  then 
there  would  be  little  left  of  the  rule 
which  requires  the  traveler  to  look 
and   listen,  for  the  rule  is  only  ap- 
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matter  of  law,  that  the  accident  would  have  been  avoided  had  he 
exercised  reasonable  care.'* 


Sec.  567.  Duty  to  stop  before  crossing  track  — 
rule. 


majority 


While,  in  a  few  jurisdictions,  it  is  held  that  there  is  a  positive 
duty  on  the  driver  of  an  automobile  to  stop  the  machine  before 
crossing  a  railroad  track,''  the  rule  adopted  in  the  larger  number 
of  jurisdictions  is  that  there, is  no  such  imperative  duty.-^     The 


plied  as  bearing  vipon  tlie  question 
of  liig  contributory  negligence,  and 
that  question  is  never  reached  unless 
there  is  some  negligent  act  or  omis- 
sion in  the  operation  of  the  train.' 

98.  Ft.  Worth,  etc.,  K.  Co.  i.  Hart 
(Tex;  Civ.  App.),  178  S.  W.  795 
Southern  Tr.  Co.  v.  Kicksey  (Tex. 
Civ.  App.),   181   S.  W.   545. 

99.  Section  568. 

1.  Arkansas. — St.  Louis-San  Fran- 
cisco Ey.  Co.  V.  Stewart,  207  S.  W. 
440. 

Idaho. — Graves  v.  Northern  Pac. 
Ey.  Co.,  30  Idalio,  542,  166  Pac.  571. 

Indiana. — Pittsburgh,  etc.,  E.  Co. 
V.  Dove,  184  Ind.  447,  111  ]S'.  E.  609; 
Central  Indiana  Ey.  Co.  v.  Wishard, 
114  N.  E.  970. 

Kansas. — Jacobs  v.  Atchison,  etc., 
Ey.  Co.,  97  Kans.  247,  154  Pac.  1023; 
Bunton  v.  Atchison,  etc.,  Ey.  Co.,  100 
Kans.  165,  163  Pac.  801. 

Kentucky. — Louisville  &  I.  R.  Co. 
V.  Morgan,  174  Ky.  633,  192  S.  W. 
672 ;  Louisville  &  N.  R.  Co.  v.  Trean- 
or's  Adm'r,  179  Ky.  337,  200  S.  W. 
634;  Louisville,  etc.,  E.  Oo.  v.  Clore, 
209  S.  W.  55. 

Miclugan.—B.ovi3e  v.  Blair,  185 
Mich.  632,  153  N.  W.  204.     See  also 


Nichols  V.  Grand  Trunk  Western  Ey. 
Co.,  168  X.  W.  1046. 

Minnesota. — Laiirisch  v.  Minneap- 
olis, St.  P.,  E.  &  D.  Electric  Trac- 
tion Co.,  132  Minn.  114,  155  N.  W. 
1074. 

ifontana. — Walters  v.  Chicago,  etc., 
R.  Co.,  47  Mont.  501,  133  Pac.  357, 
46  L.  E.  A.    (N.  S.)    703. 

Sew  Jersey. — Dickinson  \\  Erie  R. 
Co.,  81  N.  J.  L.  464,  81  Atl.  104; 
Wilson  V.  Central  Eailroad  of  N.  J., 
88  N.  J.  L.  342,  96  Atl.  79. 

'New  York. — Brooks  v.  Erie  E.  Co., 
177  N.  Y.  App.  Div.  390,  164  N.  Y. 
Suppl.   104. 

North  CaroUtui. — Shepard  v.  Nor- 
folk, etc.;  E.  Co.,  166  N.  Car.  539,  82 
S.  E.  872;  Hunt  v.  North  Carolina 
R.  Co.,  170  N.  Car.  443,  87  S.  E.  210. 

North  Dakota. — Pendroy  v.  Great 
Northern  Ey.  Co.,  17  N.  D.  433,  117 
N.  W.  531. 

Oregon. — Cathcart  v.  Oregon-Wash- 
ington Ed.  &  Navigation  ,Co.,  8S 
Oreg  250,  168  Pac.  308;  Eobison  v. 
Oregon-Washington  R.  &  Nav.  Co., 
I'^e  Pac.  594.  "While  failure  to 
stop  may  be  considered  on  the  sub- 
juict  of  contributory  negligence  veith 
other  evidence,  it  is  not  necessarily 
controlling  in  the  matter.     If,  by  the 
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question  whether  the  operator  of  the  machine  is  gu'ilty  of  negligence 
under  the  circumstances  is  for  tiie  jury.^  Of  course,  the  traveler 
must  look  for  approaehinig  trains,^  and  he  must  take  all  other 
reasonable  precautions  for  his  safety.^  And,  though  it  is  not  neg- 
ligence per  se  to  fail  to  stop  before  crossing  the  track,  the  jury  may 
in  a  particular  case  pi-operly  find  that  he  was  gTiilty  of  negligence 
in  driving  on  the  track  without  stopping.^     Moreover,  the  facts 


use  of  his  faculties  of  hearing  and 
seeing,  one  approaching  a  crossing 
can  safely  determine  whether  there  is 
danger  or  not,  stopping  would  not 
essentially  add  to  or  detract  from 
his  diligence.  Stopping  is  necessary 
only  when  continued  advancing  would 
materially  affect  his  senses  of  seeing 
or  hearing."  Cathcart  v.  Oregon- 
Washington  Rd.  &  Navigation  Co., 
86  Oreg.  250,  168  Pac.  308. 

Tennessee. — Hurt  v.  Yazoo,  etc.,  R. 
Co.,  205   S.  W.  437. 

Texas. — Te?:as  &  Pae.  R.  Co.  v.  Hil- 
gartner   (Civ.  App.),  149  S.  W.  1091. 

Virginia. — Seaboard  Air  Line  Ry. 
V.  Abernathy,  92  S.  E.  913. 

WasKington. — McKinney  v.  Port 
Townsend  &  P.  S.  Ry.  Co.,  91  Wash. 
387,  158  Pac^  107;  Hines  v.  Chicago, 
etc.,  Ry.  Co.,   177  Pac.  795. 

2.  St.  Louis-San  Trancis/jo  Ry.  Co. 
V.  Stewart  (Ark.),  207  S.  W.  440; 
Hawkins  v.  Interurban  Ry.  Co. 
(Iowa),  168  N.  W.,234;  Louisville  & 
N.  R.  Co.  V.  Treanor's  Adm'r,  179 
Ky.  337,  200  S.  W.  634;  Walters  v. 
Chicago,  etc.,  R.  Co.,  47  Mont.  501, 
133  Pac.  357,  46  L.  R.  A.  (N.  S.) 
702;  Dickinson  v.  Erie  R.  Co.,  81  N. 
J.  L.  464,  81  Atl.  104;  Brooks  v. 
Erie  R.  Co.,  177  X.  Y.  A.pp.  Div. 
290,   164  N.   Y.   Suppl.   104;    Shepard 


V.  Norfolk,  etc.,  R.  Co.,  166 'N.  Car. 
539,   82   S.   E.,j872. 

3.  Section  557. 

4.  Louisville  &  N.  R.  Co.  v.  Trean- 
or's Adm'r,  179  Ky.  337,  200  S.  W. 
634;  St.  Louis  Southwestern  Ry.  Co. 
V.  Harirell  (Tex.  Civ.  App.),  194  S. 
W.  971.  "  Now  when  a  traveler  has 
exercised  such  care  as  a  person  of 
ordinary  prudence  ,  would  exercise, 
considering  all  the  surrounding  con- 
ditions, to  learn  of  the  .approach  of 
trains  and  keep  out  of  their  way, 
this  measure  of  care  is,  we  think,^ 
sufficient  to  meet  all  reasonable  re- 
quirements. It  is  true  this  rule  does 
not ,  prescribe  any  specific  thing  the 
traveler  must  do,  but  it  puts  on  him 
the  duty  of  doing  everything  that  a 
person  of  ordinary  prudence  would 
think  it  necessary  to  do  for  his  own 
safety.  This  is  the  usual  and  gen- 
erally .approved  standard  of  care  that 
the  common  sense  law  demands  that 
men  shall  observe  when  they  are  un- 
der a  duty  to  ,  exercise  care  in  tlie, 
regulation  of  their  own  conduct,  and 
is  as  great  as  the  average  person 
should  be  expected  to  observe.  Louis- 
ville &  N.  R.  Co.  V.  Treanor's  Adm'r,. 
179  Ky.  337,  200  S.  W.  634. 

5.  Central  Indiana  Ry.  Co.  v> 
Wishard  (Ind.),  114  N.  E.  970: 
Union  Traction  Co.  v.  Elmore  (Ind. 
App.),  116  N.  E.  837. 
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may  be  such  in  particular  cases  that  the  court  can  say  thait  the 
driver  was  guilty  of  negligence' as  a  matter  of  law  in  failing  to 
stop  under  the  circumstances.^  Thus,  where  obstructions  continue 
<dose  to  the  track) .so  that  a  view  cannot  be  had  of  approaching 
trains  until  the  driver  of  the  machine  is  dn  a  position  of  danger, 
it  may  be  his  absolute  duty  to  stop  his  car  and  listen  for  approach- 
ing trains.''  Or,  if  he  sees  an  approaching  train  as  he  nears  the 
track,  it  may  be  negligence  as  a  matter  of  law  for  him  to  attempt 
to  pass- ahead  of  the  train.*  And,  if  the  running  of  the  automobile 
interfers  with  his  hearing  or  looking,  it  is  his  duty  to  stop  and 
look  and  listen  so  as  to  make  looking  and  listening  effective.' 

Sec.  568.  Duty  to  stop  before  crossing  track  —  minority 
rule. 

In  a  few  jurisdictions,  a  positive  duty  is  imposed  on  the  driver 
of  a  motor  vehicle  to  stop  before  passing  over  a  grade  crossing  of 
u  railroad,  and  a  failure  to  otserve  this  precaution  renders  the 
driver  guilty  of  negligence  as  a  matter  of  law.^"    Indeed,  under 

6.  "  The  duty  to  keep  a  sharp  look-  exercise  for  his  own  protection  under 

out  f  of  trains  at  a  public  crossing  has  the   circumstances.     Pittsburgh,   etc., 

•often  been  expounded  by  this  court.  E.Co.  v.  Dove,  184  Ind.  447,  111  N. 

A  railroad  crossing  is  itself  a  danger  E.  609.  " 

signal.     One  who  proposes  to  cross  a  7,  ,Wehe  v.  Atchison,  etc.,  Ry.  Co., 

railroad  must  look  and  listen.     It  is  97  Kans.  794,^156  Pa,c.  742,  L.  R.  A. 

not   required,   in   this    State,   that   a  1916  E.  455;  Sanford  v.  Grand  Trunk 

person  must  necessarily  stop,  in  or-  Western  Ry.  Co.,  190  Mich.  390,  157 

•der  to  look  and  listen,  unless  the  sur-  N.  W.  38;   Bonert  v.  Long  Island  R. 

roundings  and  circumstances  demand  Co.,   145   N.   Y.    App.   Div.    552,   130 

that  unusual   prudence.     If  the  cir-  N.   Y.   Suppl.   371.     And   see   section 

cumstances  do  demand  such  prudence,  559. 

then  there  is  a  duty  to  stop,  look  and  8.  Corley  v.  Atchison,  etc.,  Ry.  Co., 

listen."    Bunton  v.  Atchison,  etc.,  Ky.  90  Kans.  70,  133  Pac.  555 ;  McKinney 

Co.,  100  Kans.  165,  163  Pac.  801.  v.   Port  Tbwnsend  &   P.   S.  Ry.   Co., 

Place     of     stopping.— Though     the  91  Wash.  387,  158  Pac.  107.    And  see 

driver  is  required  b^  the  surrounding  section  569. 

circumstances  to  stop,  in  selecting  the  9.  Washington  &  0.  D.  Ry.  v.  Zell's 

stopping  place,  he  is  not  required  to  Adm'x,  118  Va.  755,  88  S.  E.  309. 
e.x:ercise  more  than  the  ordinary  care  10.  United  States. — New  York  Cent, 

that  a  reasonably  prudent  man  would  &  H.  R.  R.  Co.  v.  Maidment,  168  Fed. 
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some  circumstanoes  of  obstructed  view,  the  driver  should  alight  or 
stop  the  motor  of  his  vehicle  in  order  that  listening  may  be  effec- 


31,  93  C.  C.  A.  415,  21  L.  E.  A.  (N. 
S.)  924;  Brommer  v.  Pennsylvania 
R.  Co.,  179  Fed.  577,  103  C.  C.  A. 
'    135,  29  L.  R.  A.    (N.  S.)   934. 

Alal>ama. — Bailey  v.  .Southern  Ry. 
Co.,  196  Ala.  1^3,  72  So.  67. 

CaUfornid. — Griffin  v.  San  Pedro, 
etc.,  R.  Co,,  170  Cal.  772,  151  Pae. 
282,  L.  R.  A.  1916  A.  842 ;  i  Thompson 
V. 'Southern  Pae.  R.  Co.,  31  Cal.  App. 
567,  161  Pae.  21 ;  Walker  v.  -Southern 
Pae.  Co.  (Cal.  App.),  176  Pae.  173. 
"  It  is  true,  as  declared  in  the  opin- 
ions, that  the  rule  requiring  the 
traveler  to  stop  is  not  an  absolute 
one.  If  the  vievir  is  entirely  unob- 
structed, the  traveler,  while  going 
toward  a  crossing,  may  see  whether 
a  train  is  approaching  in  dangerous 
proximity.  Of  course,  in  a  case  like 
that  it  would  be  idle  to  require  the 
traveler  to  stop  to  find  out  something 
that  he  can  ascertain  just  as  well 
without  stopping.  He  must,  however, 
avail  himself  of  the  vision,  and  if  he 
is  exercising  ordinary  care,  he  need 
not  stop  except  to  allow  an  approach- 
ing train  to  pass  so  as  to  avoid  a  col- 
lision. But  where  the  view  is  ob- 
structed, he  must  place  himself  in  a 
position  where  he  can  use  his  facul- 
ties of  observation  to  advantage.  In 
such  ease  he  stops — not  primarily  to 
avoid  a  collision — but  to  ascertain 
whether  a  collision  is  threatened. 
Whereas,  if  the  view  is  unobstructed, 
if  he  stops,  it  is  to  allow  the  ap- 
projiching  train  to  pass."  Thompson 
V.  Southern  Pae.  R.  Co.,  31  Cal.  App. 
567,  161  Pae.  21. 

LomsiarM. — Callery  v.  Morgan's 
Louisiana,    etc.,    S.    S.    Co.,    139    I/a. 


763,  72  So.  222;  Perrin  v.  New  Or- 
leans Terminal  Co.,  140  La.  818,  74 
So.  160. 

Massachusetts. —  Chase  v.  New 
Cent.  R.  Co.,  208  Mass.  137,  94  N.  E. 
377.  See  also  Fogg  v.  New.  York, 
etc.,  R.  Co.,  223  Mass.  4-44,  111  N.  E. 
960. 

l-'ennsylvania.-^Craig  v.  Pennsyl- 
vania R.  Co.,  243  P.  .  St.  4#5,  90  Atl. 
135;  Senft  v.  Western  Md.  Ry.  Co., 
246  Pa.  St.  446,  93  Atl.  553;  Earle 
V.  Philadelphia  &  R.  R.  Co.,  248  P.a. 
St.  193,  93  Ail.  lOOli;  Peoples  v. 
Pennsylvania  R.  Co.,  351  Pa.  St.  275, 

96  Atl.  652;  Hamilton  v.  Philadel- 
phia,  B.   &  W.   E.   Co.,   252   Pa.   615, 

97  Atl.  850;  Knepp  v.  Baltimore,  etc.,. 
R.  Co.,  105  Atl.  G36;  Sefton  v.  Bal- 
timore 1  &  Oliio  R.  Co.,  64  Pa.  Super. 
Ct.,218. 

Darkness. — "  The  duty  to  stop  is 
unbending,  and  darkness  is  no  excuse 
for  failure  to  perform  it."  Eline  v. 
Western  Maryland  R.  Co.  (Pa.),  104 
Atl.  857. 

Unknown  crossing.-^The  obligation 
of  a  driver  when  passing  over  a  cross- 
ing which  is  unknown  to  him,  is  not 
so  strict,  and  a  question  may  be  left 
with  the  jury  as ,  to  his  care  in  dis- 
covering the  danger  of  the  passage. 
Wanner,  v.  PhiladelpMa,  etc.,  Ry.  Co. 
(Pa.),  104  Atl.  5'i'O.  See  also  Whit- 
ney v.  Northwestern  Pae.  R.  Co. 
(Cal.  App:),  178  Pae.  326. 

Railroad  siding. — The  duty  of  stop- 
ping is  applied  to  one  crossing  a  sid- 
ing as  well  as  to  one  crossing  a  main 
line.  Peoples  v.  Pennsylvania  R.  Co., 
251  Pa.  St.  275.  96  Atl.  652,  wherein 
it  was  said:     "We  know  of  no  case 
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■tive.-'^  His  duty,  is  to  •■  stop,  look  and  listen  "  for  the  approach!  of 
trains,  .and  he  should  stop  at  a  place  where  his  conduct  will  be  effec- 
tive in  discovering  whether  a  train  is  approaching.^^  His  stopping 
j)lace  should  be  su£Bciently  close  to  the  railroad  to  enable  him  to 
look  up  and  down  the  track  and  to  see  or  hear  any  approaching 
trains.^^  But  the  fact  that  there  was  a  better  stopping  place  which 
the  traveler- disregarded  is  not  conclusive  on  the  question  of  his 
negligence.-'*  Unless  it  affirmatively  appears  that  the  stopping 
place  he  used  was  an  improper  one,  the  question  is  for  the  jury. 
If  there  is  any  doubt  as  to  the  stopping  place  being  a  proper  one, 
the  cou?t  cannot  decide  the  question  as  a  maitter  of  law,  although 
it  may  be  that  there  is  a  place  nearer  the  track  where  a  better  view 


111  which  a  distinction  has  been  made 
between  the  degree  of  care  required 
of  a  person  driving  along  a  highway 
at  a  public  crossing  over  the  main 
tracks  of  a  railroad  and  that  which 
is  required  at  a  public  crossing  over 
a  railroad  siding.  No  good  reason 
for  any  such  distinction  is  apparent, 
especially  where,  as  here,  the  siding 
was  in  frequent  and  at  least  daily 
use  by  the  railroad  company.  It  ap- 
pears from  the  testimony  that  plain- 
tiff lived  near  the  crossing,  was  fa- 
miliar with  the  locality,  had  used 
the  crossing  at  intervals  during  a 
period  of  four  years,  and'  knew  that 
the  siding  was  used  by  the  railroad 
company  at  least  once  each  day.  It 
is  hardly  necessary  to  say  that  there 
has  been,  in  this  State,  no  relaxation 
of  the  rule  making  it  the  dvity  of  a 
traveler  on  a  public  highway,  as  he 
approaches  a  railroad  crossing,  to 
stop,  look  and  listen." 

11.  Murray  \.  Southern  Pac.  E. 
Co.  (Cal.),  169  Pac.  675;  Rayhill  v. 
Southern  Pac.  Co.  (Cal.  App.),  169 
Pac.  718;  Knepp  v.  Baltimore,  etc, 
S.  Co.   (Pa.),  :05  Atl.  636. 


12.  New  York  Cent.  &  H.  R.  R. 
Co.  V.  Maidment,  168  Fed.  21,  93  C. 
C.  A.  415,  21  L.  R.  A.  (N.  S.)  924; 
Brommer  v.  Pennsylvania  R.  Co.,  179 
Fed.  577,  103  C.  C.  A.  135,  29  L.  R. 
A.  (N.  S.)  924;  Delaware,  L.  &  W. 
R.  Co.  V.  Welshman,  329  Fed.  83,  143 
C.  C.  A.  358;  Knepp  v.  Baltimore, 
etc.,  R.  Co.    (Pa:),  105  Ath  eS6. 

Forty-five  feet  from  track. — The 
driver  of  a  motor  vehicle  was  held 
guilty  of  contributory  negligence 
where  he  stopped  forty-five  feet  from 
the  track  and  looked,  but  did  not 
stop  again,  although  just  before  go- 
ing on  the  track  he  had  an  unob- 
structed view  for  four  hundred  ancl 
eighty  feet.  Seftoh  v.  Baltimore  & 
Ohio  R.  Co.,  64  Pa.  Super.  Ct.  218. 

13.  Perrin  v.  New  Orleans  Termi- 
nal Co.,  140  La.  818,  74  So.  160. 

14.  Allogi  V.  Southern  Pac.  Co. 
(Cal.  App.),  173  Pac.  1117;  Bush  v. 
Philadelphia,  etc.,  Ry.  Co.,  233,  Pa. 
St.  327,  81  Atl.  409;  Hamilton  v. 
Philadelphia,  B.  &  W.  R.  Co.,  252 
Pa.  615,  97  Atl.  850. 
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■could  be  had.^^  If  ihe  driver  -stops  at  the  place  where  people 
usually  do  so,  it  may  be  sufficient  tO'  exonerate  him  from  a  charge 
of  negligence."  And,  if  the  traveler  has  stopped  to  look  and  listen 
for  trains,  but  is  nevertheless  struck  when  he  continues  his  jour- 
ney, he  is  not  necessarily  guilty  of  contributory  negligence.  If  he 
failed  to  see  the  train  by  which  he  was  struck,  whether  he  .exer- 
cised due  caution,  in  proceeding  is  a  question  for  the  jury.^'' 

Sec.  569.  Crossing  in  front  of  observed  train. 

When  one  about  to  pass  over  a  railroad  crossing  sees  a  train  ap- 
proaching, as  a  general  proposition,  it  is  his  duty  to  stop  his  ma- 
chine and  pei-mit  the  train  to  pass.^^    The  law  does  not  permit  him 


15.  Walker  v.  Southern  Pae.  Co. 
(Cal.  App.),  176  Pae.  175;  Bush  v. 
Philadelphia,  etc.  Ry.  Co.,  232  Pa. 
St.  327,  81  Atl.  409;  Hamilton  v. 
Philadelphia,  B.  &  W.  R.  Co.,  252 
Pa.  St.  615,  97  Atl.  850;  Wingert  v. 
Philadelphia,  etc.,  Ry.  Co.  (Pa.),  104 
Atl.   859. 

16.  Knepp  v.  Baltimore,  etc.,  R. 
Co.    (Pa.),   105  Atl.  636. 

17.  Witmer  v.  Bessemer,  etc.,  R. 
Co.,  241  P.a.  St.  113,  88  Atl.  314. 

Whether  a  driver  stopped  a  suflS- 
cient  length  of  time  and  whether  he 
exercised  due  caution  before  going  on 
a  railroad  track  are  questions  for  the 
jury.  Rush  v.  Philadelphia  &  E.  Ry. 
•Co.,  232  Pa.  St.   327,  81  Atl.  409. 

18.  California. — Jones  v.  Southern 
Pae.  Co.,  34  Cal.  App.  629,  168- Pae. 
586. 

Connecticut. — Lassen  v.  New  York, 
etc.,  R.  Co.,  87  Conn.  705,  87  Atl. 
734. 

Jou-a. — Sohl  \.  Chicago,  etc.,  Ry. 
Co.,  167  X.  W.  529. 

Kansas. — Corley  v.  Atchison,  etc., 
Ry.  Co..  90  Kans.  70,  133  Pae.  555; 


Pritchard  \.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  99  Kans.  GOO,  162  Pae.  315; 
Kirkland  v.  Atchison,  etc.,  Ry.  Co., 
179  Pae.  362. 

Maine. — Tliompsou  i .  Lewiston, 
etc.,  St.  Ry.,  115  Me.  560,  99  Atl.  370. 

Massachusetts. — Fogg  v.  New  York, 
etc,  R.  Co.,  223  Mass.  444,  111  X.  E. 
960. 

Missouri.^Coby  v.  Quincy,  etc.,  R. 
Co.,  174  Mo.  App.  648,  161  R.  W. 
290. 

Xebraska. — Riekert  v.  Union  Pae. 
R.  Co.,  100  Xeb.  304,  160  N.  W.  86. 
''A  traveler  on  the  highway  who,  be- 
ing aware  of  an  approaching  train  .at 
a  railroad  crossing,  atteinpts  to  beat 
the  train  over  the  crossing,  must  suf- 
fer tlie  consequences  of  his  own  ex- 
periment." Riekert  v.  Union  Pae.  R. 
Co.,   100  Neb.  304,   160  N.  W.   86. 

Kew  York. — Turch  v.  New  York, 
etc.,  R.  Co.,- 108  N.  Y.  App.  Div.  142, 
95  N.  Y.  Suppl.  1100. 

Rhode  Island. — Fillmore  v.  Rhode 
Island  Co.,   105  Atl.   564. 

South  Carolina. — Gibson  v.  Atlan- 
tic Coast  Line  R.  Co.,  96  S.  E.  519. 
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to  indulge  iiii  a  race  with  the  train  and  then  recover  if  he  misjudged 
the  speed  of  the  train.  The  traveler  caiinot  assume  that  the  train 
will  not  move  over  the  crossing  at  a  rate  f astgir -thajii  that  allowed 
by  statute  or  municipal  ordinance,  and  calculate  that  he  can  pass 
if  the  train  does  not  exceed  such  limit,  and  then  blindly  go  ahead 
without  determining  the  true  rate  of  speed. ^^  There  may  be  cases 
where  the  approaching  train  is  so  far  distant  that  onei  in  the  exer- 
cise of  reasonable  care  may  be  justified  in  attempting  to  cross  with- 
out waiting.  But,  he  may  be  charged  with  contributory  negligence 
as  a  matter  .qf  law  in  attempting  to  cross,  though  he  would  have 
made  the  passage  in  safety  hac^ihenot  struck  .a  depression,  between 
the  rails  which  caused  the  engine  tO'  stop.,^|*  Contributory  negli- 
gence will  not  be-  charged  as  a  maitt«r  of  law  against  an  automo- 
bilist  who  does  not  stop  as  a  protection , from  a  train  standing  still 
with  the' rear  car  near  the  highway,  though^  it  happens  that  a  col- 
lision ensues  f  roni  the  sudden  Starting  of  the  train.^^  ' 


Temas. — Baker  _  ,  y.  Collins  .  ( Civ. 
App..),  199  S.  W.  519. 

Washington. — McKinney  v.. ,  Port 
Townseiid  &  P.  S.  Ry.  Co.,  91  Wa-sh. 
387,  158  Pae.   107. 

Presumption. — In  an  .action  for  the 
death  of  a  driver  of  an  automobile 
at  a  railroad  crossing,  there  is  no 
presumption  ,that  the  decedent  Avas 
guilty  of  negligence  ,in  attempting  to 
make  the  crossing  ahead  of  the  train. 
Galveston,  etc.,  R.  Co.  v.  Sloman 
(Tex.,  Civ.  App.),   19,5   S.  W.   331. 

19.  Coby  v..  Quincy,  etc.,  R.  Co., 
174  Mo.  App.  648,  161  S.  W.  390. 
"  Wljile  .a  railway  company  may  not 
operate  its  trains  over  highway  cross- 
ings at  such_a  speed  as,  in  view  of 
local  conditions,  will  endanger  the 
lives  of  those  prudently  making  use 
of  these,  a  traveler  is  not  permitted 
to  make  nic?  calculations  as  to 
whether  he  will  be  able  to  pass  over 
in    front    of    a    rapidly   .approaching 


train  in  safety.  The, latter  is  under 
the  same  duty  of,  exercisiiig  ordinary 
care  to  avoid  a  collision  as  is  the 
company.  The  .deg'"^^  "^  '^^^^  *"  ^^ 
observed  by  each,  is  to  be  measured 
by  the  threatened  danger,  and,  the 
traveler  is  no  more  excusable  for 
risking  rhimself  before  an  oncoming 
train  than  the  company  is  in  running 
hini  down  when  it  knows  long  enough 
beforehand  to  enable  it  to  avoid  the 
collision  that  he  cannot  or  will  not 
get  out  of  its  way."  Sohl  v.  Chicago, 
etc.,'Ry.  Co.   (Iowa),'l67  N.  W.  529. 

20.  Bunton  v.  Atchison,  etc.,  Ry. 
Co.,  ibo  Kans.  165,  163  Pae.  SOli 

21.  DeHardt  v.  Atchison  R.  &  S.  F. 
Ry.  Co.,  100  kans.  24,  163  Pae.  650, 
wherein  it  was  said:  "-  .  .  Where 
one  end  of  a  string  of  cars  is  stand- 
ing still  near  a  crossing,  an  engine 
being  at  the  other  end,  ordinary  pru- 
dence does  not  require ,  a  traveler  to 
stop  and  look  up  the  track  before  at- 
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Sec.  570.  Choice  of  crossings. 

In  an  action  for  the  recovery  of  damages  caused  by  a  collision 
with  a  railroad  train,  the  fact  that  the  crossing  used  by  the  driver 
was  dangerous  tO'  his  knowledge,  and  that  there  was  another  cross- 
ing which  was  safer  and  which  could  have  been  used  without  in- 
convenience, is  a  matter  which  may  be  considered  by  the  jury  on 
the  question  of  his  contributory  negligence. ^^ 

Sec.  571.  Sounding  of  horn  by  automobilist. 

It  is  held  that  the  failure  of  an  automobilist  to  sound  his  horn 
when  approaching  the  crossing  of  an  interurban  railroad  does  not 
necessarily  convict  him  of  contributory  negligence,  but  that  such 
failure  is  to  be  considered  by  the  jury  with  the  other  surrounding 
circumstances  in  determining  whether  he  exercised  proper  precau- 
tions.^' 


tempting  to  cross,  because  whatever 
risk  he  runs  is  that  the  engine  may 
suddenly  start  up,  and  stopping  his 
own  vehicle  and  going  upon  the  track 
to  look  woud  not  give  him  any  addi- 
tional information  as  to  the  likeli- 
liood  oi  that  taking  place."  .  .  . 
"  Where  a  single  freight  ear,  or  a 
small  group  of  cars,  is  standing  near 
the  crossing,  it  wovild  be  possible  to 
ascertain,  by  looking  from  a  point  in 
the  road  close  to  the  track,  whether  a 
train  is  about  to  run  into  it  and 
drive  it  across  the  highway.  But  we 
do  not  think  it  can  be  said  as  a  mat- 
ter of  law  that  the  driver  of  an  ap- 
proaching vehicle  is  guilty  of  negli- 
gence if  he  neglects  to  take  this  pre- 
caution-. He  is  bound  to  act  upon 
the  assumption  that  a  train  may  at 
any  moment  be  approaching  upon  an 
otherwise  unoccupied  track,  until  he 
has  employed  all  reasonable  means  to 
assure  himself  to  the  contrary.     He 


may  not  rely  on  the  fact  that  no 
signal  has  been  given,  for  that  af- 
firmative precaution  on  the  part  of 
the  trainmen  may  be  thoughtlessly 
omitted.  But  if  he  sees  that  the 
track  is  obstructed  by  a  detached  car 
or  string  of  cars,  the  probability  of 
injury  resulting  to  him  from  a  train 
coming  from  that  direction  is  so  far 
diminished  that  we  think  the  ques- 
tion whether  ordinarj'  prudence  for- 
bids his  attempting  to  cross  without 
further  investigation  is  a  fair  one 
for  a  jury." 

88.  Ft.  Smith  and  W.  R.  Co.  v. 
Seran,   44  Okla.   169,   143  Pac.   1141. 

83.  Louisville  &  I.  R.  Co.  v.  Mor- 
gan, 174  Ky.  633,  193  S.  W.  672, 
wherein  it  was  said;  "As  a  matter 
of  fact,  the  horn  was  not  sounded  as 
the  automobile  approached  the  cross- 
ing, and  the  question  is  presented 
whether  the  failure  of  an  automobile 
to  sound  its  horn  while  approaching 
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Sec.  572.  Speed  and  control.  ■  lo       .0 

The  driver  of  an  automobile  may  be  guilty, of  coutribtitory  neg- 
ligence in  running  bis  machine  over  a  railroad  crossing  at  an  un- 
reasonable speed  so  tliat  he  will  be  barred  from  any  remedy  foi- 
injuries  sustained  in  a  collision  with  a  railroad  train.^"*     Reason- 


a  railroad  crossing  is  such  negligence 
per  se  as  to  bar  .*  recovery  for  dam- 
ages to  the  autombbil6».  when  it  is 
demolished  upon  the  crossing  by  the 
negligence  of  the  railroad  company. 
The  rule  in  this  State  is  that  con- 
tributory negligence,  such  as  without 
which  the  injury  would  not  have  been 
received,  bars  a,  recovery,  and  in  the 
instructions  to  the  jury  in  such  cases 
the  courts,  have  not  established  axiy 
other  rule  for  an  automobilist,  who 
is  suing  a  railroad  for  damages  to  his 
automobile,  than  is  applied  to  the 
owner  of  a  wagon,  threshing  machine, 
or  other  vehicle,  whose  owner  under- 
takes to  cross  a  railroad  track  with 
it,  and  is  struck  by  a  train  being 
operated  upon  the  track.  If  one  with 
a  traction  engine  proposes  to  cross 
a  railroad  track,  the  jury  is  not  told 
that  it  becomes  the  duty  of  the  owner 
of  the  engine  to  sound  a  whistle  from 
it,  nor  is  the  owner  of  a  wagon  or 
other  vehicle  required,  before  cross- 
ing a  railroad  track,  to  shout,  or  to 
sound  a  horn,  as  a  warning  to  the 
ones  operating  the  cars  upon  the  rail- 
road tracks.  The  duty  ordinarily  re- 
quired of  one  about  to  cross  a  rail- 
road track,  if  he  would  escape  con- 
tributing to  his  own  injury  by  neg- 
ligence, is  to  exercise  ordinary  care 
to  discover  the  approach  of  a  car  and 
to  avoid  being  struck  by  it,  and  to 
so  use  and  move  his  own  vehicle  as 
to  avoid  colliding  with  the  car  upon 
the  railroad  track.    The  care  required 


of  him  is  such  care  as  an  ordinarily 
prudent  person  would  exei"cise  under 
similar  circumstances.  The  same 
standard  of  care  a,pplies  to  every  onft 
who  undertakes  to  cross  a  railroad 
track,  whether  be  is  upon  horsebatk, 
on  foot,  or  occupying  a  wagon  or  au- 
tomobile. The  danger  of  the  cross- 
ing, the  inability  to  observe,  because 
of  natural  obstructions,  the  qualities 
of  the  horsei  driven,  or  the  automobil& 
in  use,  the  failure  to  sound  a  horn 
or  to  look  for  the  train,  and  many- 
other  circumstances,  are  proper  sub- 
jects for  consideration  in  determining 
whether  the  traveler  has  or  has  not 
exercised  ordinary  care;  but  these 
are  matters  to  be  considered  and 
passed  upon  by  the  jury  in  determin- 
ing whether  the  traveler  has  or  has 
not  exercised  ordinary  care  vmder  the 
circumstances  to  look  out  for  the  car 
and  keep  out  of  its  way.  Our  atten- 
tion has  not  been  called  to  any  case 
in  any  jurisdiction  where  it  has  been 
held  that  it  was  the  duty  of  the  court 
to  specifically  direct  the  jury  that, 
when  an  automobilist  proposes  to- 
cross  a  railroad  track,  to  avoid  the 
imputation  of  contributory  negli- 
gence, he  must  sound  the  automobile's 
horn." 

24.  Hayefi_  v.  New  York,  etc.,  E. 
Co.,  91  Conn.  301,  99  Atl.  694;  Cen- 
tral of  Ga.  Ey.  Co.  v.  Larsen,  19  Ga. 
App.  413,  91  S.  E.  517;  Gage  v. 
Atchison,  etc.,  E.  Co.,  91  Kans.  253, 
137  Pac.  938;   Farmer  v.  New  York,. 
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able  care  requires  that  the  driver  of  a  motor  vcihicle  have  the  ma- 
chine under  such  control  at  a  railroad  crossing  that  it  may  he^- 
stopped  if  necessary  to  avoid  a  train.^°  His  contributory  negli- 
gence is  especially  clear,  when  he  has  exceeded  the  limit  of  speed 
fixed  by  statute  or  municipal  ordinance.^^  And  in  some  cases, 
regulations  prescribe  the  speed  at  which  a  motor  traveler  shall  ap-- 
proach  a  railroad  crossing.^'^  Of  course,  there  may  be  a  question 
for  the  jury  whether  the  excessive  speeid  was  one  of  the  proximate 
causes  of  the  injury.^*    But,  when  the  oar  is  driven  at  such  a  speed 


etc.,  R.  Co.,  217  Mass.  158,  104  N.  E. 
4*2;  Askey  v.  Chicago,  etc.,  Ey.  Co., 
lOl  Neb.  266,  162  N".  W.  64-7.  And 
see  section  305.  ^ 

Question  for  jury. — It  is  a  question 
for  the  jury  whether  one  is  operating 
a  motor  vehicle  at  a,  rate  of  speed 
greater  than  is  reasonable  and  proper. 
Central  of  Ga.  E.  Co.  v.  Larsen,  19 
Ga.  App.  413,  91  S.  E.  517. 

85.  Gage  v.  Atchison,  etc.,  B.  Co.. 
91  Kans.  253,  137  Pac.  938;  Walker 
V.  Rodriguez,  139  La.  251,  71  So.  499; 
Farmer  v.  New  York,  etc.,  E.  Co., 
217  Mass.  158,  104  N.  E.  492;  San- 
ford  V.  Grand  Trunk  Western  Ey. 
Co.,  190  Mich.  390,  157  N.  W.  38; 
Askey  v.  Chicago,  etc.,  Ry.  Co.,  101 
Neb.  266,  162  N.  W.  647.  See  also 
Sandresky  v.  Erie  R.  Co.,  91  Misc. 
67,  153  N.  Y.  Suppl.  612;  Craig  v. 
Pennsylvania  R.  Co.,  243  Pa.  St.  455, 
90  Atl.  135.  "  It  is  the  duty  of  one 
operating  an  automobilel  and  ap- 
proaching a  crossing  with  which  he 
is  familiar,  and  where  the  view  is 
obstructed  until  near  the  track,  to 
drive  his  car  at  such  speed  that  he 
can  stop  it  after  discovering  a  train 
in  time  to  avoid  a  collision.  The  high 
speed  which  prevents  such  control  at 
a  railroad  crossing  is  negligence  as 
a  matter  of  law.     .     .  This  rule 


springs  from  the  rvile  which  recog- 
nizes a  railroad  crossing  as  a  place 
of  danger  and  requires  one,  knowing 
he  iS;  approaehing  it,  to  look  and  lis- 
ten before  attempting  to  cross.  .Con- 
trol of  tlie  vehicle  is 'essential.  The 
decedent,  either  did  not  look  for  a 
train  at  a,  time  when  he  could  have 
saved,  himself  as  he  was  approaching 
the  crossing,  or  he  was  driving  at  a 
rate  of  speed  which  made  his  dis- 
covery of  the  train  unavailing.  The. 
failure  to  do  these  things  is  more 
than  a  slight  negligence  .as  a  matter 
of  law."  Askey  v.  Chicago,  etc.,  Ry. 
Co.,  101  Neb.  266,  162  N.  W.  647. 

26.  Sections  321,  322. 

87.  Central  of  Ga.  R.  Co.  v.  Lar- 
sen, 19  Ga.  App.  413,  91  S.  E.  517; 
Texas,  etc ,  R.  Co.  v.  Harrington 
(Tex.  Civ.  App.),  209  S.  W.  685. 
See  also  Texas  &  Pac.  R.  Co.  v.  Hil- 
gartner  (Tex.  Civ.  App.),  149  S.  W., 
1091. 

28.  Central  Indiana  Ry.  Co.  v.. 
Wishard  (Ind.),  114  N.  E.  970;  Shep- 
ard  V.  Norfolk  Southern  R.  Co.,  169- 
N.  Car.  239,  84  S.  E.  277;  Hinton  v.. 
Southern  Ry.  Co.,  172  N.  Car.  587„ 
90  S.  E.  756;  Case  v.  Atlanta,  etc.,, 
Ry.  Co.,  107  S.  Car.  216,  92  S.  E.. 
472. 
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that,  after  the  driver  has  reached  the  place  to  look  for  trains,  he  is 
unable  to  stop  without  being  propelled  on  the  track,  his  negligent 
speed  is  the  cause  of  the  collision.^'  It  is  lie  rule,  howesver,  in  most 
States  that  the  driver  is  not  required,  as  a  matter  of  law  under 
all  circumstances,  to  stop  his  machine,^"  and  hence,  if  his  speed  is 
not  clearly  excessive,  there  may  be  a  quration  for  the  jury  whether 
speed  of  the  machine  constitutes  contributory  negligence.^^  A 
margin  is  allowed  the  operator  of  the  machine  for  a  miscalculation 
of  the  distance  within  which,  he  can  stop  the  car.'^ 

In  many  States  statutes  have  been  enacted  restricting  the  speed 
of  motor  vehicles  at  the  intersection  of  "  highways."  The  term 
"  highway  "  may  be  construed  to  include,  such  public  ways  as  rail- 
roads, and  hence  such  regulations  may  be  applicable  to  railroad 
crossings.'*  This  question,  however,  is  not  free  from  difficulty, 
and  a  contrary  conclusion  has  been  reached.** 

Sec.  573.  Violation  of  statute  regulatini^  automobiles. 

The  violation  of  a  statute  regulating  the  operation  of  motor  ve- 
hicles is  generally  negligence ;  and,  if  such  violation  is  a  proximate 
cause  to  injuries  sustained  by  the  operator,  as  a  general  rule  he 
cannot  recover  for  his  injuries.  Thus,  an  automobilist  who  at- 
tempts to  cross  a  railroad  track  ait  a  rate  of  speed  greater  than  that 

29.  ChriStman  v.  Southern  Pac.  Co.  fault  in  not  giving  the  required  sig- 
<Cal.  App.),  175  Pac.  808.  nals,  then  he  may  proceed  at  an  or- 

30.  Section  567.  dinarily  safe  speed  on  the  theory  that 

31.  "The  law  accords  with  com-  the  crossing  is  safe;  and  where  the 
mon  experience  and  reason  that  per-  evidence  tends  to  show  that  he  did 
sons  approaching  a  railroad  crossing  this,  the  court  cannot  declare  him 
when  the  view  is  obstructed  depend  guilty  of  contributory  negligence." 
on  the  sense  of  hearing  to  inform  Swigart  v.  Lush,  196  Mo.  App.  471, 
them  of  approaching  trains,  and  this  192  S.  W.  138. 

hearing  includes  the  hearing  of  such  32.  Bush  v.  Brewer   (Ark.),  206  S. 

warning  sisals  as  law  or  custom,  or  W.  332. 

both,   require.     And   in   such   a   case,  33.  Hinton    v.    Southern    Ry.    Co., 

when  a  person  is  regulating  his  speed  173  N.  C.  587,  90  S.  E.  756. 

and  conduct  so  as  to  make  hearing  34.  Dobbins  v.   Seaboard  Air  Line 

effectual   and  listens  attentively  and  E.  Co.    (S.  Car.),  93  S.  E.  932. 

hears  no  train,  because  of  defendant's 
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prescribed  by  statute  or  muriicipa]  ordinance,  is  guilty  of  such 
conduct  tbai,  if  the  collisioni  with  a  train  is  the  proximate  result 
of  the  speed,  he  cannot  recover  for  his  injuries.^^  The  question 
of'  proximate  cause  is  an  important  one,  when  contributory  negli- 
gence is  sought  to  be  charged  against  the  operator  of  a  motor  ve- 
hicle on  accouAt  of  the  violation  of  sonie  positive  regulation.  In 
most  jurisdictions,  the  failure  of  the  owner  .to  have  the  machine 
registered  and  licensed  in  accord  with  the  statutes  on  the  subject 
does  not  bar  an  action  for  injuries  received  in  a  collision  with  a 
train. ^^  Similarly,  the  fact  that  the  chauffeur's  badge  was  not 
in  sight  as  required  by  law  does  not  bar  the  action.^ 

Sec.  574.  Machine  stalled  on  track. 

Where  the  operator  of  a  motor  vehicle  exercises  due  care  in  ap- 
proaching a  railroad  crossing  and  is  justified  in  atteitnptiiig  to 
pass  over  because  no  train  is  in  sight,  he  is  not  necessarily  guilty 
of  coiitributory  negligence  because  his  machine  becomes  "  stalled  " 
on  the  track  so  that  he  cannot  remove  it  before  the  approach  of  a 
train.^'     Questions  of  negligence  in  such  cases  are  generally  for 

35.  Section  S^a.  Duty   of  flagman.— Wtei^e',   as   an 

38.  Southern     Ry.     v.     Voughan's  automobile   was   close   to   a   railroad 

Adm'r,  118  Va.  692,  88  S.  E.  305,  L.  tracilc,    for    some   unexplained   reason 

R!  a.  1916  E.  1322j  Derr  v. -Chicago,  its  gealts  became  locked  and  it  could 

M.   &,  Si.   P.  Ry.  Co.,   163  Wis.   234,  not  be  moved  away  from  the  track _ 

157  N.  W.  753.     And  see  section  126.  and  was  so  close'  that  the  front  part 

37.  Latham  V.  Cleveland,  etc.,  R.  was  struck  by  si  passing  traiii  a  few 
Co.,  164  111.  App.  559.  minutes   later,'  it  was  held  that  the 

38.  Littlewood  v.  Detroit  United  proximate  cause  of  the  injtiry  was 
Ry..  189  Mich.  388,  155  N.  W.  698;  the  Stopping  of  the  automobile  and 
Gembell  v.  Minneapolis,  etc.,  Ry.  Co.,  not  the  statement  of  a  flagman  sta- 
139  Minn,  262,  152  N.  W.  408;  Pack-  tioned  at  such  crossing  that  no  train 
ard  V.  Nev^  York,  etc.,  R.  Co.,  160  would  come  along  for  a  long  tiine. 
N.  Y.  App.  Div.  856,  146  N.  Y.  Suppl.  Furthermore  the  court  held -that  such 
878;  Denkers  v.  Southern  Pac.  Co.  a  statement  was  outside  his  duty, as 
(Utah),  171  Pac.  999;  Norfolk-South-  a  flagman  and  not  binding  on  the 
em  R.  Go.  v.  Whitehead  (Va.),  93  railroad  company.  And  it  was  also 
S.  E.  916;  Hull  v.'  Seattle,  etc.,  R.  held  that  he  was  under  no  duty  to 
Co.,  60  Wash.  162,  110  Pac.  804.  leave  the  crossing  and  go  up  the  track 
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the  jury.^^  And,  on  the  £)ther  hand,  if  the  engineer  sees  the  ma- 
chine stalled  on  the  track,  it  is  his  duty  to  Ipring  the  train  to  a  stop 
if  reasonably  possible  without  danger  to  his  passengers.'"'  In 
these  cases,  tbe  last  clear  chance  doctrine  may  be' applied  with  some 
force^^^  An  occupant  may,  however,  be  guilty  of  contributory  n'eg- 
ligemce  as  a  matter,  of  law,  where  with  plenty  of  time  to  leave  the 
oar,  he  remains  therein  until  it  is  struck  by  the  train*^  l^oi  only 
for  the  rescue  of  the  "machine,  hut  also  to  avoid  possible  injury  to 
the  passengers  on  the  railroad  train,  the  operator  of  the  motor  ve- 
hicle owes  a  duty  to  remove  the  car  if  possible  before  the  arrival 
of  a  train;  and  he  will  not  be  held  guilty  of  negligence  merely 
because  he  attempts  to  use  the  self  starter  for  that  purpose.*^ 


'■J- 


Sec.  575.  Last  clear  chance. 

Under  the  "  last  clear  chance  "  doctrine,  asi  limited  in  the  larger 
number  of  States,  an  automobilist  who  has  negligently  placed  him- 


and  signal  th^^  approaching  train  to 
stop.  Carnochan  v.  Erie  E.  Co.,  73 
Miac.  131,  130  N.  Y.  Suppl.  514. 

39.  Gembell  v.  Minneapolis,  etc., 
Ry.  Co.,  129  Minn.  362,  152  N.  W. 
408;  Taylor  y.  Lehigh  Valley  R.  Co., 
87  N.  J.  L.  673,  94  Atl.  566 ;  Packard 
V.  New  York,  etc.,  R.  Co.,  160  N.  Y. 
App.  Div,  856,  146  N,  Y.  iSuppl.  878 ; 
San  Antonio,  etc.,  Ry.  Co.  v.  Moore 
(Tex.  Civ.   App.),  208   S.  W.   754. 

Guilty  of  negligence. — ^Where  the 
driver  of  an  automobile  got  on  the 
wrong  road,  crossed  the  railroad 
track,  and  discovering  his  mistake, 
turned  and  started  to  recross  the 
track,  got  off  the  planking,  which  was 
sixteen  feet  wide  over  the  track,  and 
got  his  machine  stalled  crosswise  of 
the  track  near  the  cattle  guards,  and 
it  appeared  that  the  night  was  bright, 
and  that  the  stars  were  shining,  and 
that  all  the  lights  on  his  machine 
were   lighted   and   in  good  condition, 


it  was  thought  that  he  was  clearly 
guilty  -  of  contributory  negligence. 
Nicol  V.  Oregon-Washington  R.  & 
Nav.  Co.,  71  Wash.  409,  128  Pac.  628. 

40.  Taylor  v.  Lehigh  Valley  R.  Co.,. 
87  N.  J.  L.  673,  94  Atl.  566 ;  San  An- 
tonio, etc.,  Ry.  Co.  v.  Moore  (Tex. 
Civ.  App.),  308  S.  W.  754. 

41.  Monson  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  159  N.  W.  679;  Tay- 
lor v.  Lehigh  Valley  R.  Co.,  87  N.  J. 
L.  673,  94  Atl.  566 ;  Norfolk-Southern 
R.  Co.  V.  Whitehead  (Va.),  92  S.  Ji. 
916;  Nicol  V.  Oregon-Washington.  R. 
&  Nav.  go.,  71  Wash.  409,  128  Pac. 
628.     And  see  section  575. 

42.  Smith  v.  Erie  R.  Co.,  182  N. 
Y.  App.  Div.  528,  169  N.  Y.  Suppl. 
831;  Coleman  v.  Pittsburgh,  etc.,  St. 
Ry.  Co.,  251  Pa.  498,  96  Atl.  1051. 
Compare  Taylor  v.  Lehigh  Valley  R. 
Co.,  87  N.  J.  L.  673,  94  Atl.  _566. 

43.  Taylor  v.  Lehigh  Valley  R.  Co., 
87  N.  J.  L.  673,  94  Atl.  566. 
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self  in  a  dangerous  position  on  a  railroad  crossing  may  nevertlie- 
less  recover  for  his  injuries  where  the  engineer  of  the  approach- 
ing train  discovered  his  peril  and  could  by  the  exercise  of  reason- 
able diligence  have  stopped  the  train  in  time  to  have  avoided  the 
injury  but  n^ligently  failed  to  do  so.**  Moreover,  when  the  en- 
gineer sees  one  in  a  dajigerous.  position,  it  may  be  his  dutj'  to  blow 
his  whistle  or  otherwise  give  warning  of  his  approach.*^  If  the 
engineer  sees  that  an  automobile  is  stalled  oh  the  track,  he  must  use 
a  reasonable  degTee  of  care  to  stop  the  train  before  it  strikes  the 
machine,  and  he  may  be  charged  with  negligence  for  his  failure.*? 
And  where  an  automobile  collided  with  the  rear  end  of  a  freight 
train,  and  was  pushed  for  a  considerable  distance  along  the  ti-ack 
and  then  overturned,  an  occupant  was  run  over  and' killed,  it  was 
held  that  the  railroad  company  was  liable  for  the  death,  notwith- 
standing any  negligence  of  the  decedent  prior  to  the  collision,  if 
its  employe  could  by  exercising  reasonable  care,  after  becoming 
aware  of  the  danger,  have  stopped  the  train  before  the  overturning 
of  the,  automobile.*'  The  discovery  of  the  peril  in  time  to  avoid 
the  accident  is  generally  an  essential  element  of  liability  under 
this  doctrine ;  there  is  no  liability  where  the  railroad  employees  did 
not  discover,  or  could  not  by  the  exercise  of  reasonable  care  have 
discovered,  the  danger  of  the  automobilist  in  time  to  have  avoided 
the  accident.**  Where  the  operator  of  the  motor  vehicle  drives 
on  the  track  but  a  short  distance  ahead  of  a  rapidly  approaching 

44.  Springer  v.  Chicago,  etc.,  R.  N.  .J.  Law,  673,  94  Atl.  566;  Norfolk- 
Co.,  95  Kans.  408,  148  Pac.  611;  Southern  R.  Co.  ^•.  Whitehead  (Va.), 
Texas  Cent.  R.  Co.  v.  Dumas  (Tex.  92  S.  E.  916.  And  see  section  574. 
Civ.  App.),  149  S.  W.  543;  Galves-  47.  Springer  v.  Chicago,  etc.,  R. 
ton,  etc.,  R.  Co.  v.  Sloman  (Tex.  Civ.  Co.,  95  Kans.  408,  148  Pac.  611. 
App.),  195  S.  W.  321;  Niool  v.  Ore-  45.  McBeth  v.  Atchison,  etc.,  R. 
gon-Washington  R.  &  Nav.  Co.,  71  Co,  95  Kans.  364,  148  Pac.  621;  Coby 
Wash.  409,  128  Pae.  628.  v.  Quincy,  etc.,  R.  Co.,  174  Mo,  App. 

45.  Galveston,  etc.,  R.  Co.  v.  Slo-  (ng^  igi  S.  W.  290;  Andrews  v. 
man  (Tex.  Civ.  App.),  195  S.  W.  321.  Mynier    (Tex.  Civ.  App.),  190  S.  W. 

46.  Monson  v.  Chicago,  R.  I.  &  P.  1164;  Galveston,  etc.,  R.  Co.  v.  Slo- 
Ry.  Co.  (Iowa),  159  N.  W.  679;  man  (Tex.  Civ.  App.),  195  S.  W. 
Taylor   v.   Lehigh   Valley   R.   Co.,   87  321 ;    Hubenthal  v.  Spokane,  etc.,  R, 
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train,  tkea-e  is  uo  opportunity  for  application  of  the  doctrine.'" 
Until  the  engineer  sees  that  the  automobilist  intends  to  hazard  a 
crossing  in  tlie  face  of  the  train,  he  may  properly  assume  that  the 
car  will  be  stopped  before  reaching  the  track.  ^^  As  a  general  piiopo- 
sition,  it  is  also  an.  essential  element  for  the  operation  of  thes  last 
clear  chance  doctrine  that  the  negligence  of  tlie  plaintiff  should 
have  spent  itself  before  the  injury;  if  it  continues  up  to  the  time 
of  the  collision,  it  bars  his  action.^^ 

Sec.  576.  Acts  in  emerg^encies. 

If  the  operator  of  a  motor  vehicle,  while  crossing  a  railroad 
track,  is  suddenly  confronted  with  a  rapidly  approaohing  train,,  he 
is  not  expected  to  use  th0  judgment  which  he  would  ex^s-qia©  when 
not  in  such  a  position  of  peril.^^'    His  conduct  is  not  clqsely  scruti- 


Co.,  97  Wasli.  581,  166  Pac.  797. 
See  also  Lassen  v.  New  York,  etc.,  E. 
Co.,  87  Conn.  795.  87  Atl.  734. 
.  Automobile'  light  shining  acioss 
track. — The  fact  that  the  lights  from 
an  autWobile  which  is  out  of  sight 
are  shining  across  the  track  does  not, 
of  itself,  charge  the  engineer  with 
information  that  the  occupants  of  the 
machine  are  in  danger.  Cohy  v. 
Quincy,  etc.,  R.  Co..  174  Mo.  App. 
648,  161  S.  W.  290. 

49.  Coby  V.  Quincy,  etc.,  tl.  Co., 
174  Mo.  App.  648,  161  S.  W.  390; 
Virginia  &  S.  W.  Ry.  Co.  v.  Skinner, 
119  Va.  843,  89  S.  E.  887;  Norfolk- 
Southern  R.  Co.  V.  Smith  (Va.),  94 
S.  E.  789. 

50.  Miller  v.  Northern  Pac.  Hf. 
Co.   (Wash;),  178  Pac.  808. 

51.  Borglum  v.  New  York,  etc.,  E. 
Co.,  90  Conn.  52,  96  Atl.  174:  Gal- 
lery V.  Morgan's  Louisiana,  etc.,  S. 
S.  Co.,  139  La.  763.  72  So.  322.  "  Tli? 
doctrine  of  last  clear-  chance  is  ap- 
plied perhaps  most  frequently  to 
cases  where  the  plaintiff's  negligence 
has   terminated,    and    where   the    de- 


fendant thereafter,  in  the  exercise  of 
reasonable  care  and  owing  a  duty  to 
exercise  it,  should  have  discovered 
tlie  peril  in  time  to  have  prevented 
an  injury.  It  has  also  often  bpen 
applied  where  it  would  be  apparent 
to  one  in  coritrol  of  a  dangerous 
agency,  if  exercising  reasonable  vigi- 
lenee,  that  a.  traveler  is  unconscious 
of  his  danger  or  so  situated  as  to  be 
incapable  of  self-protection,  and  in 
such  cases,  if  the  one  controlling  the 
agency  could' litlve  averted  the- da&iger 
by  exercising  reasonable  care  and 
failed  to  do  so,  liability  follows.  It 
is  based  upon  tlie- principle  that  the 
negligence  of  the  one  is  remote,  and 
that  the  negligence  of  the  other  is 
the  proximate  and'  efficient  cause  of 
the  catastrophe;  hfe-  having  the  last 
clear  opportunity  of  preventing  it." 
Nicol  v.  Oregon-Washington  R.  & 
Nav.  Co.,  71  Wash.  409,  128  Pac. 
628. 

58.  United  States. — Lehigh  Valley 
R.  Co.  v.  Kilmer,  231  Fed.  628,  145 
C.  C.  A.  514. 

Indiana.- — Indiana   Union   Traction 
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nized,  and  his  negligence  may  be  a  question  for  the  jury  though  he 
did  not  in  the  emergency  use  the  best  method  of  avoiding  injviry.^^ 
He  mnj  jump  from  the  vehicle  or  he  may  stay  with  the  machine 
in  the  hope  of  piassing  the  danger i point  before  he  is  struck;  and 
his  contributory  negligence  in  taking  either  alternative,  though 
it  develops  that  the  other  would  have  better  availed  him,  is  a  ques- 
tion for  the  jury.^*  And  it  has  been  held  that  one  approaching  a 
railroad  track  and  having  his  vehicle  under  siich  control  that  he 
could  have  stopped  it  without  injury,  is  hot  necessarily  charged 
with  negligence  because  he  became  confused  and  scared  by  reason 
of  the  negligence  of  the  railroad  and  thus  failed  to  stop  the  ma- 
chine before  reaching  the  tracks.^^'  Th^  rule  releasing  one  from 
responsibility  for  careless  acts  cottimitted  in  an  emergency,  cannot 
be  invoked  in  behalf  of  one  who  has  placed  himself  in  such  a  posi- 
tion through  his  own  lack  of  care.^" 


C9.  V.  Love,  ISO  Ind.  442,  99  K.  E. 
1005. 

Michigan. — Littlewood  v.  Detroit 
United  Ry.,  189  Mich.  388,  155  N.  W. 
698. 

Missouri. — Swigart  v.  Lusk,  196 
Mo.  App.  471',   193  S. -W.   138. 

New  Jersey. — Dickinson  v.  Etie  R. 
Co.,  81  N.  J.  L,  464,  81  Atl.  104. ' 

North  Carolina. — Brown  &  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  171  N.  C. 
266,  §8  S.  E.  329.  "  If  without  fault, 
he  went,  upon  the  track  and  was  then 
confronted  suddenly  by  a  grave  peril, 
and  exercised  such  care  as  a  maji  of 
ordinary  prudence  and  presence  of 
mind  would  have  used  under  tlie  same 
circumstances,  negligence  will  not  be 
imputed  to  him,  and  the  court  so 
charged  the  jury.  Not  having  brought 
the  danger  upon  himself,  or,  if  he 
did,  the  defendant  haying  a  fair  op- 
porunity  to  prevent  the  injury,  he 
was  not  required  to  act  wisely  or  dis- 


creetly, but  only  with  such  care  and 
judgment  as  would  be  expected  of  a 
man  of  ordinary  prudence  in  a  like 
situation."  Brown  &  Co.  v.  Atlantic 
Coast  Line  R.  Co!,  171  N.  Car.  366,' 
88   S.   E.   329. 

Texas. — See  Baker  v.  Collins  (Civ. 
App.),'   199    S.   W.    519. 

53.  Indiana  Union  Traction  Co.  v. 
Love,  180  Ihd.  442,  99  N.  E.  1005 ; 
Brown  &  Co.  v.  Atlantic  Coast  Line 
R.   Co.,   171  N.   C.  266,  88   S.  E.  339. 

54.  Indiana  Union  Traction  Co,  v. 
Love,  180  Ind.  '443,  99  N.  E.  1005; 
Sherwood  v.  New  York  Central,  etc., 
E.  Co.,  120  N.  Y.  App.  Div.  639,  105 
N.  Y.  Suppl.  547.  See  also  Northern 
Pac.  R.   Co.   V.  Vidal,   184  Fed.   707. 

55.  Gillipie  v.  Pryor  (Mo.  App.), 
204  S.  W.  835. 

56.  Fogg  V.  New  York,  etc.,  E.  Co., 
223  Mass.  444,  111  N.  E.  960;  Dob- 
bins V.  Seaboard  Air  Line  R.  Co.  (S. 
Car.),  93   S.   E.   932. 
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Sec.  577.  Function  of  jury. 

While  negligence  and  cont;pibiitory  negligence  of  paKties»are  es- 
sentially questions  within  the  province  of  the;  jury,"  thp, contribu- 
tory negligence  of  an  automobilist  while  crossing,  a  raili'oad  track 
is  many  times  decided  as  a  matter  of  law,,;  Thus,  if  he  attempts 
to  cross  iihe  track  without  properly  looking  and  listening  for  a,p- 
proaching  trains,  he  will  be  denied  recovery  ;for  his  injuries  as  a 
ma.tter  of  law.^*  If  the  question  is,  however,  presented  to  the  jury, 
a  verdict  for  the  railroad  company  would  not  be  disturbed,  except 
under  the  most  unusual  circumstances.^'  As  a  general  rule,  it  is 
only  in  clear  cases  where  the  facts  are  undisputed  and  but  one  in- 
ference can  be  drawn  from,  them,  that  courts  can  declare  as  a  mat- 
ter of  law  a  party  guilty  of  contributory  negligence.*"     But,  if 


57.  Alabama. — Illinois  Cent.  R.  Co. 
V.  Gamp,  75  So.  290. 

Arkansas. — Bush  v.  Brewer,  306  S. 
W.  322;  St.  Louis-San  Francisco  Ry. 
Co.   s.  Stewart,  207  S.  W.  440. 

Delo/ware. — Nailer  v.  Maryland  D. 
&  v.   Ry.   Co.,  97  Atl.   418. 

Georgia. — Seaboard  Air  Line  Ry. 
V.  Hallis,  20  6a.  App.  555,  93  S.  E. 
264. 

Illinois. — Boggs  v.  Iowa  Central 
Ry.  Co.,   187  111.  App.   621. 

Toirn. — Rupener  v.  Cedar  Rapids  & 
Iowa  City  Railway  &  Light  Co.,  178 
Iowa,   615,   159   N.  W.   1048. 

Kentuchy. — Louisville,  etc.,  R.  Co. 
,.   Clore,   209   S.  W.   35. 

MiclAgoM.—MiWs  v.  Waters,  165  N. 
\y.   740. 

ilirmesoia. — Green  v.  Great  North- 
ern R.  Co.,  123  Minn.  279,  143  X.  W. 
732;  Stepp  V.  Minneapolis,  etc.,  R. 
Co.,   137  Minn.   117,   163  N.  W.   1051. 

Missouri. — ^Gillipie  v.  Pryor  (Mo. 
App.),  204  S.  W.  835. 

Massachusetts. — See  Stretton  v.  N. 


Y.,  etc.,  R.  Co.,  198  Mass.  573,  84 
N.   E.   799. 

Oregon. — Robison  v.  Oregon-Wash- 
ington R.  k  Nav.  Co.,  176  Pac.  594. 

Texas. — ^Southern  Pac.  R.  Co.  v. 
Walker  (Civ.  App.),  171  S.  W.  264; 
Missouri,  etc.,  R.  Co.  v.  Thayer  (Civ. 
App.),  178  S.  W'.  988;  Galveston,  H. 
&  S.  A.  R.  Co.  v.  Marti  (Civ.  App.), 
183  S.  W.  846. 

r7ta7i.— Shortino  v.  Salt  Lake  &  U. 
R.  Co.,  174  Pac.  861. 

y\'asMngton. — Brand  v.  Northern 
Pac.  Ry.  Co..  ,177  Pac.  806. 

Wisconsin. — Gordon  v.  Illinois 
Cent.  R.  Co.,  169  N.  W.  570. 

58.  Section  557. 

59.  Jerolleman  v.  New  Orleans  Ter- 
minal Co.,  140  La.  895,  74  So.  186. 

60.  Delaware. — Nailor  v.  Maryland, 
etc.,  R.  Co.,  97  Atl.  418. 

Georgia. — Seaboard  Air  Line  Ry. 
V.  Hallis,  30  Ga.  App.  555,  93  S.  E. 
264. 

Indiana. — Indiana  Union  Traction 
Co.  V.  Love,  180  Ind.  442,  99  N.  E. 
1005;  Union  Traction  Co.  of  Indiana 
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■oue  blindly  crosses  a  railroad  track  without  taking  any  measures  to 
■ascertain  \ylietlier  a  train  is  approaching,  but  one  inference  can  be 
•drawn ;  no  reasonable  person  would  say.  that  the  driver  was  in  the 
■exercise  of  ordinary  care.^^    The  failure  to  stop  before  attempting 


V.  Haworth,  115  K,  E.  753.  "The 
law  imposes  a ,  duty  on  travelers  on 
-a  liighway  approaching  a  railway 
•crossing  to  use  reasonable  care.  This 
■duty  arises  out  of  the  relation  of 
parties,  and  is  declared  to  exist  as 
lii  matter  of  law;  but,  when  the  ques- 
liion  arises  as  to  what  acts  or  con- 
duct ordinary  care  requires  under  the 
circumstances  of  a  particular  case, 
this  must  generally  be  determined  as 
.a  question  of  fact.  The  court  cannot 
say  as  a,  matter  of  law  that  ordinary 
■care  requires  a  designated  act  to  be 
done,  or  that  it  required  a  specific 
act  to  be  omitted,  unless  the  act  in 
•question  was  of  such  a  character  as 
to  be  wholly  incompatible  with  the 
■exercise  of  reasonable  care  when  con- 
sidered in  the  light  of  attending  cir- 
tiumstances.  It  must  be  so  absolutely 
inconsistent  with  the  exercise  of  or- 
dinary care  that  there  could  be  no 
>  room  for  reasonable  minds  to  differ 
on  the  question.  So  long  as  there  is 
room  for  an  honest  difference  be- 
tween reasonable  minds  as  to  whether 
or  not  the  doing  (or  the  omission  to 
do,  as  the  case  might  be)  of  the  par- 
ticular act  was  consistent  with  the 
<!are  that  a  man  of  ordinary  pru- 
dence would  use  under  the  circum- 
stances, the  question  is  one  of  fact 
for  the  jury."  Central  Indiana  Ey. 
Co.  V.  Wishard,  114  N.  E.  970. 

Iowa. — Hawkins  v.  Interurban  Ry. 
Co.,  168  N.  W.  234. 

Permsylvanui . — VVitmer     v.     Besse- 


mer, etc.,,E.  Co.,  241  Pa.  St.  112,  88 
Atl.  314.'  ■  '         '■ 

Tennessee. — Hurt  v.  Yazoo,  etc.;  K. 
Co.,  205  S.  VV.  437. 

Texas. — "  Before  this  court  can  say 
that  any  of  the  alleged  acts  of  the 
driver  on  the  occasion  in  question 
was  contributory  negligence  as  a  mat- 
ter of  law,  such  acts  must  have  been 
in  violation  of  some  law,  or  that  the 
facts  were  undisputed  and  admitted 
of  but  one  inference  regarding  the 
care  of  the  party  in  doing  the  acts 
in  question.  In  other  "words,  to  have 
authorized  the  court  to  take  the  ques- 
tion from  the  jury,  the  evidence  must 
have  been  of  such  char;9,cter  that  there 
was  no  room  for  ordinary  minds  to 
differ  as  to  the  conclusion  to  be 
drawn  from  it."  Houston  Belt  &  Ter- 
minal Ry.  Co.  V.  Hardin  Lumber  Co. 
(Tex.  Civ.  App.),  189  S.  W.  518. 

Utah. — Shortino  v.  Salt  Lake  &  U. 
R.  Co.,  174  Pac.  S61.  "If  there  is 
any  substantial  doubt  whether  a 
plaintiff  was  or  was  not  guilty  of 
contributory  negligence,  or  whether, 
if  negligent,  such  negligence  was  the 
proximate  cause  of  the  injury,  the 
court  cannot  determine  the  right  to 
recover  as  a  matter  of  law,  but  must 
submit  the  question  of  contributory 
negligence  or  of  proximate  cause,  or 
both,  to  the  jury  as  questions  of 
fact."  Shortino  v.  Salt  Lake  &  V.  R. 
Co.,   174  Pac.   861. 

Virginia. — Seaboard  Air  Line  Ry. 
V.  Abernathy,  92  S.  B.  913. 

61.  "While  it  is  true  that  the  trav- 
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to  cross  the  track,  in  most  States,  will  present  under  ordinary  cir- 
cumstances a  question  of  contriButory'  negligOnce  for  the  jury  ;"* 
in  some  States,  howeveir,  the  coiirts  dispose  of  the  question  by  hold- 
ing as  a  matter  of  law  UrsLt  the  traveler  is  guilty  of  negligence.^* 

Sec.  578.  Ne^ligenqe  of  railroad  in  operation  of  train  — 
inevitable  accident. 

A  railroad  dompany  is  not  an  insui-er  of  the  safety  of  travelers 
crossing  its  ti;a.ck's  over  a  gi,'ade  crossing  f^  its  duty  is  to  exercise 
ordinary  care  under  the  circumstances  aud  to  comply  witii  ^uch 
regulations  as  are  imposed  by  State  and  municipalities  upon  the 
operation  of  its  trains."^  If  the  r^ilrpad  employees  comply  with 
all  requirements  of  the  law,  but  an  autompbilist  suddenly  drives 
upon  the  track  in  front  of  the  tVain,  the  ensuing  accident  is  due 
either  to  inevitable  accident  or  to  the  contribvitory  negligence  of 
the  trayeler..  In  either  cojijtingency,  the  raili^oad  is  iiot  responsible 
for  damages.^^ 

Sec.  579.  Negligence  of  railroad  in  operation  of  train  — 
speed.  \ 
Municipal  ordinances  or  statutes  regulating  the  speed  of  rail- 
road traiiis  oyer  street  or  highway  crossings  are  to  be  obeyed,  and 

eler,   in   attempting  to   crpss   a   rail-  proximate  cause  of  the  accident  and 

road   track   at   a  pijblic   crossing,  ,  is  injury,  the  law  prevents  a  recovery." 

required    to    e;s;e,rcise    only    .ordinary  Shortino   v.   Salt  Lake   &   tl.   R.   Co. 

care, .yet   wlja|t   pQnatitu,jjg,a   ordinary  (Utah),  174  Pae.  861. 

care  unii^r  such  circumstances,  or,  as  62.  Section  567. 

it  is  spmetifliea  termed,  '  tl^e  measure  63.  Section  568. 

of  duty,'   is   prescribed   by   la^y,   and  64.  Greiner    y.    Penn.'sylvania    Co., 

therefore  is  not  left  to  the  whim  or  198  111.  App.  ^60. 

caprice  of  either  pourt  or  jury.     The  65.  Taylor  v.  Lehigh  Valleiy  R.  Co., 

measure  of  duty  in   such  ease   is  to  87  N.  J.  L.  673,  9,4  Atl.  566;  Nicol  v. 

look   and   listen,   and,   luider    certain  Oregon-Washington  R.  &  Nav.  Co.,  71 

circumstances,  it  may  even  be  ncces-  Wash.  4,09,  128  Pac.  .638. 

sary  to  stop.     If,  therefore,  the  evi-  66.  Bagvrell   v.    Southern   Ry.    Co., 

dence  discloses  that  the  traveler  has  ,167  N.  Car^   611,  83   S.  E.  814;    An- 

failed  to   cornply  with   the  duty  the  drews   v.    Mynier    (Tex.    Civ.    App.), 

law   imposes,   and   his   failure   is   the  190  S.  W.  1164.' 
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their  violation  may  render  it  liable  for  injuries  proximately  re- 
■sulting  to  one  traveling  in  a  motor  vehicle  and  exercising  due  care 
for  his;  safety. ^^  But,  in  the  absence  of  ordinance  or  statute,  it  is 
not  a  breiach  of  duty  to  operate  a  train  at  any  speed  over  such  a 
j)ublic  crossing  unless  the  operative  of  the  tfain  knows  that  the  use 
"of  the  crossing  by  the  public  is  so  frequent  and  so  codstJant  as  that 
people  or  property  are  likely,  probably,  in  exposed  positions  at  or 
■about  the  crossing.^  Ordiiiarily,  the  engineer  is  not  required  to 
stop  his  train  because  there  are  automobile  travelers  in  the  vicinity 
of  a  crossing.  If  such  travelers  are  apparently  under  no  disability, 
•either  mentally  or  physically,  he  may  properly  assume  that  they 
Avill  not  place  themselvfis  in  a  dangerous  position ;  or,  if  they  are 
on  the  track  when  the  train  is  at  some  distance,  that  ttey  will  go 
forward  or  backward  and  avoid  a  collision.®^  But,  if  the  engineer 
sees  that  a  motor  vehicle  is  apparently  stalled  on  the  tracks,  it  is 
his  duty  to  stop  his  train,  as  quickly  as  is  consistent  with  the  safety 
of  his  passengers.'"' 


67.  Pittsburgh,  etc.,  R.  Co.  v.  Dove, 
184  Ind.  447,  111  N.  E.  609;  Brous- 
sard  V.  Louisiana  Western  R.  Co., 
140  La.  517,  73  So.  606 ;  Lauri^ph  y. 
Minneapolis,  St.  P.  R.  &  D.  Electric 
Traction  Co.,  13?  Minn.  114.  155  N. 
W.  1074;  Brinkley  v.  Southern  Ry. 
Co.,  113  MisB.  367,  74  So.  280;  Hous- 
ton Belt  &  Terminal  Ry.  Co.  v.  Har- 
din Lumber  Co.  (Tex.  Civ.  App.), 
189  S.  W.  518;  Shortino  v.  Salt  Lake 
&  U.  E.  Co.  (Utah),  174  Pac.  861. 
See  also  Hubenthal  v.  Spokane,  etc., 
E.   Co.,  97  Wash.  581,  166  Pac.  797. 

Interurban  car. — It  is  not  neces- 
sarily negligence  to  run  an  interur- 
ban  electric  car  across  a  city  street 
at  a  speed  of  from  ten  to  fifteen  miles 
an  hour.  Union  Traption  Co,  v.  Hovr- 
ard,  173  Ind.  335,  90  N.  E.  764.     Or, 


in  the  absence  of  some  regulation 
fixing  the  speed,  at  a  rate  of  thirty 
miles  over  a  country  highway.  In- 
diana Union  Tractibn  Co.  v.  Love, 
180  Ind.   44S,   99   N.   B.   1005. 

68.  Rothrock  v.  Alabama  Great 
Southern  R.  Co.  (Ala.),  78  So.  84; 
Piersall's  Adm'r  \.  Chesapeake  &  O. 
Ry.  Co.  (Ky.),  303  S.  W.  551;  Den- 
kers  v.  Southern  Pac.  Co.  (Utah), 
171  Pac.  999. 

.69.  Yazos,  etc.,  R.  Co.  v.  Williams, 
114  Miss.  236,  74  So.  835;  McMillian 
V.  Atlanta,  etc.,  Ry.  Co.,  172  N.  C. 
853,  90  S.  E.  683. 

70.  McBeth  V.  Atchison,  etc.,  R. 
Co.,  95  Kans.  364,  148  Pac.  621; 
Taylor  v.  Lehigh  Valley  R.  Co.,  87 
N.  J.  Law,  673,  94  Atl.  566.  And  see 
section  574. 
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Sec.  580.  Negligence  of  railroad  in  operation  of  train  — 
warning. 

In  nearly  all  jurisdictions,  the  railroad  employees  runjaing  an 
engine  are  required  by  statute  to  ring  the  bell  or  blow  the  whistle^ 
or  both,  when  the  engine  is  approaching  a  grade ,  crpssing.  The 
failure  to  give  the  proper  warning  affords  ample  ground  for  lia- 
bility ;  and,  if  an  automobilist  in  the  exercise  of  due  care  receives 
injuries  by  reason  of  a  neglect  to  give  the  proper  warning,  the  rail- 
road must  generally  respond  in  damages.''^    And,  after  sunset,  it  ia 


71.  California. — Ellis  v.  Central 
Calif orijia  Tract.  Co.  (Cal.  App.), 
174  Pac.  407. 

Georgia. — Seaboard  Air  Line  Ry. 
V.  Hallis,  20  Ga.  App.  555,  93  S.  E. 
364. 

JTdlaAo.— Graves  v.  Northern  Pac. 
Ry.  Co.,  30  Idaho,  543,  166  Pac.  571. 

Indiana. — Pittsburgh,  etc.,  R.  Co. 
V.  Dove,  184  Ind.  447,  111  N.  E.  609. 

Kentucky. —  PiersaH's  Adm'r  v. 
Chesapeake  &  O.  Ry.  Co.,  303  S.  W. 
551;  Louisville,  etc.,  R.  Co.  v.  Clore, 
aOS  S.  W.  55. 

Michigan. — Nichols  v.  Grand  Trunk 
Western  Ry.  Co.,  168  N.  W.  1046. 

Mimnesota. — Lauriseh  v.  Minneap- 
olis, St.  P.  R.  &  D.  Electric  Traction 
Co.,  132  Minn.  114,  155  N.  W.  1074. 

Mississippi. — Yazos,  etc.,  R.  Co.  v. 
Williams,  114  Miss.  236,  74  So.  835. 

Pennsylvtmia. — Wanner  v.  Phila- 
delphia, etc.,  Ry.  Co.,  104  Atl.  570; 
Eline  v.  Western  Maryland  Ry.  Co., 
104  Atl.  857;  Wingert  v.  Philadel- 
phia, etc.,  Ry.  Co.,  104  Atl.  859. 

Texas. — Texarkana  &  Ft.  Smith  Ry. 
Co.  V.  Rea  (Civ.  App.),  180  S.  W. 
945;  Houston  Belt  &  Terminal  Ry. 
Co.  v.  Hardin  Lumber  Co.  ( Civ. 
App.),  189  S.  W.  518. 

Washi'ngton. — McKinney     v.     Port 


Townsend  &  P.  S.  Ry.  Co.,  91  Wash. 
387,  158  Pac.  107. 

"  In  almost  every  State  it  is  made 
by  statute  the  duty  of  an  engineer, 
in  approaching  a  crossing,  to  sound 
his  vphistle  or  ring  his  bell,  or  both. 
Where  the  statute  imposes  the  duty, 
the  failure  to  comply  with  it  is  neg- 
ligence per  se.  Unless  the  duty  is 
imposed  by  statute,  the  failure  to 
give  such  signals  is  not  as  matter  of 
law  a  neglect  of  duty.  In  such  a 
case  the  failure  to  give  the  signals 
would  be  a  question  of  fact  for  the 
jury  to  decide  whether,  under  the  cir- 
cumstances, the  omission  amounted 
to  a  failure  to  exercise  due  care.'* 
Lehigh  Valldy  R.  Co.  v.  Kilmer,  331 
Fed.   638,  145   C.   C.  A.   514. 

Testimony  of  occupants  of  automo- 
bile.— In  the  absence  of  evidence 
sliowing  that  the  noise  of  the  vehicle; 
would  drown  the  sound  of  the  bell 
upon  the  locomotive,  the  courts  will 
not  say  that  the  occupants  of  the  ye- 
liicle  were  prevented  from  hearing 
the  signal  of  the  locomotive,  and  will 
not  hold  as  a  matter  of  law  that  their 
testimony  that  no  signal  was  given 
is  valueless.  Advance  Transfer  Co, 
V.  Chicago,  etc.,  R.  Co.  (Mo.  App.)^ 
195  S.  W.  566. 
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ii  general  requirement  that  the  engine  shall  have  a  headlight,  the 
absence  of  which  may,  justify  a  charge  of  negligeneeJ^  If,  how- 
ever, the  person  injured  had  actual  knowledge  of  the  approach  of 
the  train,  the  failure  to  give  the  statutory  warning  cannot  be 
deemed  tlie  proximate  cause  of  his  injuries.''^  A  railroad  is  not 
required  to  have  a  gate  or  flag-man  or  brakeman,  or  to  maintain 
signals  and  lights  at  every  crossing  of  a  highway,  but  only  at 
such  places  as  may  be  regarded  as  reasonably  necessary  for  the' 
protection  of  travelers.  What  might  be  considered  as  reasonably 
necessary  for  such  protection  at  one  crossing  might  be  deemed 
wholly  needless  and  unnecessary  at  another,  in  each  case  depending  ■ 
iipon  the  amount  of  travel  upon  the  highway,  the  frequency  with 
which  trains  passed  over  it,  upon  the  view  which  could  be  obtained 
of  trains  as  they  approached  the  crossing  and  upon  other  condi- 
tions.''* '  ■         '  ' 


Negative  testimony. — Testimony  of 
witnesses  that  they  did  not  hear  the 
bell  rung,  or  the  whistle  sounded, 
will  not  sustain  a  finding  of  the  jury 
that  such  warnings  were  not  given, 
where  the  witnesses  testified  that 
they  were  not  paying  any  particular 
attention  to  that  occurrence  and  that 
the  signals  might  have  been  given 
without  their  knowledge,  and  other 
witnesses  testified  positively  that  the 
signals  were  given.  Rickert  v.  Union 
Pac.  R.  Co.,  100  Neb.  304,  160  N.  W. 
86.  See  also,  as  to  negative  testi- 
mony, McKinney  v.  Port  Townsend 
&  P.  S.  Ry.  Co.,  91  Wash.  387,  158 
Pac.  107 ;  Matutinovich  v.  New  York 
Central  R.  Co.,  182  App.  Div.  451, 
163  N.  Y.  Suppl.  350. 

Question  for  jury. — In  case  of  con- 
flict in  the  testimony  whether  the 
proper  warning  was  given,  a  question 


is  presented  within  the  province  of 
the  ,iurr.  Louisville  &  N.  R.  Co.  v. 
Treanor's  Adm'r,  179  Ky.  337,  200 
S.  W.  634;  Advance  Transfer  Co.  v. 
Chicago,  etc.,  R.  Co.  (Mo.  App.),  195 
S.  W.   566. 

72.  Laurisch  v.  Minneapolis,  St.  P. 
R.  &  D.  Electric  Traction  Co.,  132 
Minn.  114.  155  N.'W.  1074;  Hines  v. 
Chicago,  etc.,  Ry.  Co.  (Wash.),  177 
Pac.   795. 

73.  Central  o'f  Ga.  Ry.  Co.  v.  Mc- 
Key,  13  Ga.  App.  477,  79  S.  E.  378; 
Frush  V.  Waterloo,  etc.,  Ry.  Co. 
(Iowa),  169  N.  W.  360. 

74.  Trask  v.  Boston  &  M.  R.  Co., 
319  Mass.  410,  106  N.,  E.  1033; 
Southern  Pac.  R.  Co.  v.  Walker  (Tex. 
Civ.  App.),  171  S.  W.  264.  See  also 
Conant  v.  Grand  Trunk  Ry.  Co.,  114 
Me.   92,  95  Atl.  444. 
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Sec.  581.  Negligence  of  railroad  in  operation  of  train  — 
obstruction  along  railroad. 

While  a  railroad  company  cannot  be  charged  with  negligence  be- 
cause the  railroad  station  or  some  other  building  or  object  useful 
in  the  operation  of  the  railroad  obstructs  the  view  of  approaching 
travelers,''^  in  some  jurisdictions  the  maintenance  of  unnecessary 
obstructions  may  afford  ground  for  an  allegation  of  negligence.™ 
In  any  event,  the  existence  of  obstructions  may  inBuence  the  pre- 
cautions to  be  taken  by  the  railroad ;  if  a  view  of  the  crossing  is 
obstructed,  it  is  reasonable  to  expect  the  train  to  be  propelled  at  a 
lower  speed  and  the  warning  signals  to  be  given  with  greater  care." 
In  an  action  for  injuries  arising  from  a  collision  with  a  car  stand- 
ing on  a  crossing,  the  automobilist  cannot  recover  on  the  theory  that 
the  railroad  company  violat'id  the  statute  forbidding  the  blocking 
of  a  crossing  for  more  than  five  minutes,  where  he  fails  to  show 
how  long  the  car  had  remained  at  the  crossing.''* 

Sec.  582.  Negligence  of  railroad  in  operation  of  train  — 
defective  crossing. 

A  duty  is  imposed  on  a  railroad  company  to  exercise  reasonable 
care  to  keep  its  grade  crossings  in  repair  for  the  avoidance  of  in- 
jwrj,  not  only  to  its  own  passengers,  but  also  to  vehicular  travelers 
using  the  crossing.'^  The  duty  of  the  company  in  this  respect  is 
generally  affirmed  by  statute.*"    If,  on  account  of  a  defect  in  the 

75.  Corley  \'.  Atcluson,  etc.,  Ry.  78.  Trask  \.  Boston  &  M.  E.  Co., 
Co.,  90  Kaiis.  70,  133  Pac.  555;  Rick-,  219  Mass.  410,  106  K.  E.  1022.  And 
ert  A.  Union  Pac.  R.  Co.,  100  Keb.  see  Central  Indiana  Ry.  Co.  v.  Wish- 
304,   160  N.   W.   86.  ard  (Ind.),  114  N.  E.  970:  Galveston, 

76.  Corley  v.  Atchison,  etc.,  Ry.  H.  &  S.  A.  R.  Co.  v.  Marti  (Tex.  Civ. 
Co.,  90  Kans.  70,  133  Pac.  555;  Bur-  App.),  183  S.  W.  846. 

zio  V.  Joplin,  etc..  Ry.  Co.    (Kans.),  79.  Taylor  v.  I^high  Valley  R.  Co., 

171  Pac.   351;   Texas  &  P.  Ry.  Co.  v.  87   N.   J.   L.   673,   94   Atl.    566;    Dob- 

Eddleman    (Tex.    Civ.   App.),-   175   S.  bins  v.  Seaboard  Air  Line  R.  Co.   (S. 

W.   775.  Car.),  93  S.  E.  932. 

77.  Schaefer  v.  Arkansas  Valley  80.  Peterson  v.  Chicago,  etc.,  R. 
Interurban  Ry.  Co.  (Kans.),  179  Pac.  Co.  (Iowa).  170  X.  W.  452;  Taylor 
333;  Fimple  v.  Soutliern  Pac.  Co.  v.  Lehigh  Valley  R.  Co.,  87  N.  J.  L. 
(Cal.   App.),    177   Pac.    871.  673,  94  Atl.  566;   Felton  v.  Midland 
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crossing,  the  occupant  of  an  automobile  using  due  care  is  injured, 
the  conapany  mUst  respond  in  damages.*"^  Even  after  the  appoint- 
ment of  a  receiver  for  the  company,  the  duty  of  maint-aining  the 
crossing  in  a  reasonably  safe  condition  continues  in  force,  so  that 
damages  may  be  collected  of  the  receiver.*^  Some  difficulty  may 
be  encountered  in  locating  the  deraarkation  between  the  crossing 
to  be  maintained  by  the  railroad  and  the  approach  thereto  to  be 
maintained  by  the  town,  county  or  other  highway  district.*^ 

Sec.  583.  Negligence  of  railroad  in  operation  of  train  — 
private  crossing. 

The  duty  of  the  employees  of  a  railroad  company  at  a  private 
crossing  is  different  thaii  at  a  public  crossing.  Many  statutory 
provisions  governing  the  operation  of  trains  over  crossings  will 
be  found  inapplieal)le  at  private  crossings.'*  At  a  private  cross- 
ing in  a  rural  district,  ordinarily  the  railroad  is  not  required  to 
give  any  warning  of  thp  approach  of  its  cars,  nor  is  it  required 
to  slacken  the  sp^ed  tiiereof,  but  may  run  th§m  at  any  speed  con- 
sistent with  its  duty  to  its  own  passengers.*^  As  to  a  mere  licensee 
using  the  privatei  crossing,  the  duty  of  the  railroad  is  merely  to  use 
reasonable  care  to  avoid  injury  after  discovery  of  the  peril  of  the 
licensee.*^  But  it  is  further  held  that  if  the  railroad  has  custo- 
marily given  signals  of  the  approach  of  trains  to  a  private  cross- 
Continental  E.  K.,  32  N.  Dak.  223,  84.  Hawkins  v.  Interuiban  Ry.  Co. 
15S   N.   W.   23.                                                    (Iowa),  168  N.  W.  234. 

Absolutely    safe. — Statutes   do   not  85.  Central  of  Ga.   Ry.  v.  McKeJ-, 

require  that  the  crossing  shall  be  ab-  13  Ga.  App.  477,  79  S.  E.  378;  Louis- 
solutely  safe  for  travelers.  Peterson  ville  &  I.  R.  Co.  v.  Morga^,  174 
V.  Chicago,  etc.,  R.  Co.  (Iowa),  170  Ky.  633,  192  S.  W.  672;  Louisville 
N.  W.  452.  &  I.  R.  Co.  V.  Cantrell,  175  K-y.  440, 

81.  Smith  V.  Illinois  Cent.  R.  Co.,      194  S.  W.  353. 

162  Wis.  120,  155  N.  yV-  933.     ,  86.  Central  of  Ga.  Ky.  Co.  v.  Me- 

82.  Louisville  &  I.  R.  Co!  y.  Speck-  Key,  13  Ga.  App.  477,  79  S.  E.  378; 
man,  169  Ky.  385,  183  S.  W.  915.  Whitner  v.   Southern  R.   Co.,   101   S. 

83.  See   Louisville   &   I.   R.   Co!   v.  Car.  441,  85  S.  E.  1064. 
Speckman,   169   Ky.   385,   183   S.   W. 

915. 
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ing,  and  these  were  relied  on  by  the  persons  using  the  crossing,  and 
one  is  injured  on  the  crossing  by  the  failure  to  give  the  signals,  a 
recovery  may  be  had.  It  is  also  held  that,  if  the  crossing  is  one 
where  the  presence  of  persons  is  to  be  expected,  and  therefore  an- 
ticipated, a  lookout  duty  rests  upon  the  railroad  company.  If  the 
crossing  is  a  private  one,  in  the  country,  and  it  is  shown  that  the 
public  generally  uses  the  crossing  with  the  knowledge  and  acquies- , 
cence  of  the  railroad  company,  the  presence  of  persons  upon  the 
crossing  is  td  be  anticipated  by  those  operating  the  trains.*'  The 
use  of  a  private  crossing  by  many  persons  does  not  put  upon  the 
railroad  a  lookout  duty  as  to  them,  nor  require  an  anticipation  of 
their  presence  upon  the  track  or  dangerously  near  to  it,  unless  the 
use  is  with  the  knowledge  and  acquiescence  of  the  railroad.  It 
may,  however,  be  said  that  wherever,  from  the  nature  and  use  of  a 
crossing  by  the  public,  the  duty  is  imposed  upon  the  railroad  of 
anticipating  the  presence  of  persons  iipbn  the  crossings,  the  duty 
of  the  ones  operating  a  railroad  train  to  maintain  a  lookout,  to 
give  warnings  of  the  approach,  and  to  have  the  train  under  con- 
trol, follows.*' 

Sec.  584.  Negligence  of  railroad  in  operation  of  train  — 
permissive  use  of  tracks  of  railroad  company. 

Where  a  person  driving  an  automobile  is  injured  at  a  point 
where  the  railroad  crosses  a  street  or  highway  and  such  injury  is 
due  to  the  negligence  of  the  company,  it  is  liable  therefor.  And 
where  such  company  simply  permits  another  railroad:  company 
to  run  cars  upon  its  tracks,  it  is  declared  to  be  the  general  rule 
that  the  formei-  is  liable  for  damages  caused  by  the  negligence  of 
the  company  enjoying  the  permissive  use.  In  this  connection,  in 
an  action  against  a  railroad  company  for  an  injury  sustained  at  a 
grade  crossing  by  one  riding  in  an  automobile,  it  was  decided  that 

87.  Louiaville  &  I.  K.   Co.   v.  Mor-  ville,  etc.,  R.  Co.  v.  Clove,  (Ky.)t  209 

gan,    174    Ky.    633.    192    S.    VV.    673:  S.   W.   55. 

Louisville    &    I.    R.    Co.    v.    Cantrell,  88.  Louisville  &  I.  R.   Co.  v.  Mor- 

175   Ky.   440,   194   S.   W.   353;    Louis-  <;!in,  174  Ky.  633,  192  S.  W.   672. 
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tie  ease  was  for  the  jury  upon,  evidence  that  the  safety  gates  at 
the  crossing  where  the  accident  occurred  were  raised,  that  there 
was  no  watchman  on  duty,  that  no  warning  was  given,  that  the 
automobile  stopped  at  a  proper  place  and  was  immediately  started 
again  when  a  trainman  of  the  defendant  motioned  them  to  pro- 
ceed, and  that  it  was  struck  before  it  got  across  the  tracks.*' 

89.  Sanders  v.  Pennsylvania  E.  Co.,    235  Pa.  St.  105,  73  Atl.  1010. 
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CHAPTER  XXII. 

COLLISIQNS  WIXp:  STEEET  CAPS. 

Sectio'n  585.  Relative  rights  of  street  cars  and  automobiles  —  at  intersecting 
streets. 
986.  Relative  rights  of  street  ears  and  automobiles  —  between  cross- 
ings. 

587.  Relative  rights  of  street  cars  and  automobiles  —  street  railway 

company   not   an   insurer. 

588.  Relative  rights  of  street  cars  and  automobiles  —  burden  of  proof 

as  to  negligence. 

589.  Relative  rights  of  street  cars  and  automobiles  —  when  contribu- 

tory negligence  not  necessarily  a  bar. 

590.  Relative  rights  of  street  cars  and  automobiles — proximate  cause. 

591.  General  duty  of  automobilist  to  exercise  due  care. 

592.  Looking  for   approaching  street   cars  —  at  intersecting  streets. 

593.  Looking  for  approaching  street  cars  —  proper  place  for  looking- 

594.  Looking  for  approaching  street  cars  — ■  continuity  of  looking. 

595.  Looking  for  approaching  street  cars  — •  ignorance  of  street  car 

line. 

596.  Looking   for   approaching   street   cars  —  backing  or   turning  in 

street. 

597.  Looking   for   approaching   street   cars  —  failure   to   see,   though 

looking. 

598.  Looking  for  approaching  street  oars  —  looking  to  rear. 

599.  Crossing  in  front   of  observed  car. 

600.  Driving  auto  along  track  —  in  general. 

601.  Driving  auto  along  track  —  car  from  rear. 
603.  Driving  auto  along  track  —  car  in  front. 

603.  Speed    and    control    of    automobile  —  approaching    intersecting 

streets. 

604.  Speed  and  control  of  automobile  —  stopping. 

605.  Speed  and  control  of  automobile  —  unfamiliarity  with  brakes. 

606.  Speed  and  control  of  automobile  —  automobile  running  against 

street  car. 

607.  Leaving  auto  standing  near  track. 

608.  Turning   or   backing   auto   in   street. 

609.  Reliance  on  proper  care  by  street  railway. 

610.  Violation  of  regulation  by  autoist. 

611.  Auto  stalled  on  tracks. 

612.  Acts   in   emergencies. 

613.  Last  clear  chance  doctrine. 
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614.  Function  of  jury. 

615.  Negligence  of  railway  - 

616.  Negligence  of  railway - 

617.  Negligence  pf  railway - 

618.  Negligence  of  railway - 

619.  Negligence  of  railway  - 
630.  Negligence  of  railway - 


-in  general. 

■  lookout. 

-  speed. 

-stQpping,  if  necessary. 

-warning  of  approach, 

•  private  crossings. 


621.  Liability  of  street  railway  company  to  its  passenger. 
623.  Liability  of  auto  driver. 


Sec.  585.  Relative  jights  of  street  cars  and  automobiles  — 
at  intersecting  streets. 

At  intersecting  streets,  the  general  rule  is  that  a  street  car  cross- 
ing in  one  direction  and  an  automobile  appi-oaching  at  right  angles 
have  equal  rights  to  the  use  of  the  crossing.^    Each  must  exercise 


1.  Idaho. — Holmes  v.  Sandpoint  & 
I.  R.  Co.,  25  Idaho,  345,  137  Pac.  532. 

Illinois. — Hedmark  v.  Chicago  Eys. 
Co.,  193  111.  Ap'p.  584;  Johnson  Oil 
Refining  Co.  v.  GaleSburgh,  etc., 
Power  Co.,  200  111.  App^  393. 

Maine. —  Cobb  v.'  Cumberland 
County  Power  &  Light  Co.,  104  Atl. 
8-44. 

Maryland. — United  Rys.  &  Elee.  Co. 
V.  State  to  Use  of  Mantik,  127  Md. 
197,  96"  Atl.  261.' 

New  York. — ^Harlan  >.  Joline,  77 
Misc.  (N.  Y.)  184,  136  N.  Y.  Suppl. 
72;  Ebling  Brewing  Co.  v.  Linch,  80 
Misc.  (N.  Y.)  517,  141  N.  Y.  Suppl. 
480;  James  Everard's  Breweries  v. 
New  York  Rys.  Co.,  151  N.  Y.  Suppl. 
905. 

"A  street  car  has  no  paramount 
right  of  way  over  other  vehicles  and 
pedestrians  at  the  intersections  of 
streets  where  the  ear  tracks  cross 
other  streets  thaii  the  one  they  run 
along.  The  preference  of  right  of 
way  accorded  to  street  cars  upon  city 
streets,      especially     between      street 

48 


crossings,  and  in  respect  to  vehicles 
IJassing  in  the  same  or  opposite  di- 
I'eetions  to  the  cars,  within  the  space 
embraced  within  their  tracks,  does 
not  apply  at  street  crossings,  and 
their  rights  to  the  use  of  the  streets, 
at  crossings  are  precisely  the  same- 
as  those  of  pedestrians  and  other  ve- 
liicles  crossing  their  tracks  there. 
Neither  has  a  superior  ri^ht  to  the 
other.  The  car  has  a  right  to  cross, 
aiid  must  cross  the  street;  and  a 
vehicle  or  pedestrian  has  the  right  to- 
cross  and  must  cross  the  railroad 
track.  The  right  of  each  must  be  ex- 
ercised with  due  regard  to  the  right 
of  the  other,  in  a  reasonable  and  care- 
ful manner,  and  so .  as  not  unreason-' 
ably  to  abridge  or  interfere  with  the- 
rights  of  the  other.  The  trolley  car 
and  the  driver  may  each  acquire  a 
right  of  way  to  cross  at  street  in- 
tersections, though  it  is  suggested 
that  a  driver  might  be  negligent, 
though  he  has  a  right  of  way  if  he 
persists  in  crossing  when  he  perceives, 
or  ought  to  perceive  that  the  motor^ 
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reas6nable  care  to  avoid  a  collision/  and  neither  can  heedlessly 


man  is  not  yielding  to  his  just  claim. 
It  is  incumbent  upon  a  street  railway 
company  in  operating  its  cars  at  pub- 
lic crossings  to  use  ordinary  care  to 
avoid  injury,  and  this  rule  is  ap- 
plicable in  thickly  populated  or 
much-used  districts  regardless  of 
whether  or  not  there  is  a  statute  or 
a  municipal  ordinance  limiting  the 
rate  of  speed.  While  a  street  rail- 
way company  has  a  preferential  right 
of  way  it  has  no  right  to  proceed 
upon  the  assumption  that  it  may  take 
no  heed  of  the  probability  of  encoun- 
tering vehicles  at  crossings.  A  mo- 
torman  in  approaching  crossings 
must  proceed  with  such  care  and  cau- 
tion that  he  can  reduce  to  the  mini- 
mum the  danger  to  others.  A  street 
car  should  be  kept  under  the  reason- 
able control  of  the  motorman  when 
crossing  a  street,  and  persons  with 
or  without  vehicles,  passing  over  the 
track  at  street  crossings,  may  as- 
sume that  care  will  be  used  to  reduce 
the  speed  at  such  crossings.  The 
railroad  company  must  recognize- and 
respect  the  equal  rights  of  all  others, 
and  cause  its  servants  who  operate 
the  cars  to  exercise  the  care  which 
the  increased  danger  arising  under 
the  travel  at  street  crossings  demand, 
and  others  using  the  street  must  take 
all  reasonable  and  proper  precaution 
to  avoid  accidents.  If  it  is  the  rule 
that  ■  cars  must  be  under  control  at 
street  crossings,  this  control,  in  the 
absence  of  legislative  requirements, 
muBt  be  a  reasonable  control,  depend- 
ing upon  the  circumstances,  and  not 
an  absolute  control  so  that  the  car 
may  be  stopped  immediately  under 
all  circumstances.     If  the  piotorman 


sees  a 'clear  track  and  has  no  occa- 
sion to  stop  and  no  reason  to  antici- 
pate danger  to  another,  it  v^ould  not 
be  negligence  to  maintain  the  usual 
rate  of  speed,  even  over  a  crossing. 
But  if  he  sees,  or  ought  to  see,  per- 
sons or  vehicles  thereon,  not  able  to 
g^t  out  of  his  way  readily,  it  would 
certainly  be  negligence  not  to  have 
such  control  of  his  car  as  to  be  able 
to  stop  before  reaching  such  crossing. 
The  general  rule  is  that  at  a  street 
crossing,  or  at  a  place  used  as  a 
street  crossing,  the  motorman  in 
chai-ge  of  a  car  approaching  one  dis- 
charging passengers  is,  bound  to  keep 
a  sharp  lookout  for  passengers  or 
other  persons  who  may  attempt  to 
cross  the  tracks  behind  the  standing 
or  moving  car,  to  have  his  oar  under 
such  control  that  he  can  stop  it  upon 
the  appearance  of  danger,  and  to  give 
such  signajs  as  will  usually  protect 
travelers  who  are  in  the  exercise  of 
ordinary  prudence.''  Nellis  on  Street 
Railways   (2d  Ed.),  §  388. 

While  street  cars  and  other  vehicles 
have  equal  rights  at  street  intersec- 
tions, a,  vehicle  is  not  equally  entitled 
to  cross  at  th^  same  monient  the  oar 
is  crossing  without  regard  to  the 
speed,  ,at  which  the  car  is  running. 
Hedmark  v.  Chicago  Rys.  Co.,  19a 
111.  App.  584. 

2.  Hoff  Y-  1*03  Angeles-Pftc.  Co., 
158  Cal.  596,  113  Pac.  53;  Garrett  v. 
Peoples  R.  Co.,  6  Penn.  (Del.)  39, 
64  Atl.  354;  Joyce  v.  Interurban  R. 
Co.,  173  Iowa,,  737,  154  N.  W.  936; 
United  Rys.  &  Elec.  Co.  v.  State  to 
Use  of  Mantik,  137  Md.  197,  96  Atl. 
361;  Ti-avelers  Indemnity  Co.  v.  De- 
troit United  Ey.,  193  Mich.  375,  159 
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fontiuue  his  course  on  the  assumption  that  the  other  will  give  vvay.^ 
-But,  if  one  reaches  the  intersection  clearly  in  advance  of  the  other, 
in  the  absence  of  statute  or  ordinance  regulating  the  priority,  the 
law  generally  permits  him  to  continue  his  course.^  A  statute  or  a 
mimicipal  ordinance  may,  however,  give  the  street  railway  cars 
a  priority  which  is  to  be  respected  by  other  travelers.^  Or  trafeo 
on  certain  busy  streets  may  be  preferred  to  that  upon  less  busy 
cross  streets."     A  traffic  statute  requiring  the  driver  of  a  vehicle 


>'.  W.  538;  Graiiader  v.  Detroit 
United  Ry.  (Mich.),  171  N.  W.  363; 
Kirk  V.  St.  Paul  City  Ky.  Co. 
(Minn.),  170  N.  W.  517.  "It  was 
just  as  incumbent  upon  the  motor- 
man  to  exercise  due  care  in  running 
the  cars  over  the  crossing,  as  it  was 
upon  the  chauffeur  to  act  prudently 
in  the  management  of  the  motor  truck 
as  it  drew  near  to  that  place  of  pos- 
sible danger.  A  due  regard  for  the 
interests  of  those  having  an  equal 
right  to  the  use  of  the  crossing  re- 
<)uired  that  the  usual  signal  should 
have  been  given  as  the  cars  ap- 
proached the  junction  of  the  streets, 
and  that  their  speed  should  have  been 
reduced  and  under  ready  control,  es- 
pecially as  the  presence  of  trees  in 
foliage  obstructed  the  view  of  the 
track  from  the  position  which  the 
drivers  of  motor  trucks  and  other 
vehicles  are  accustomed  to  occupy." 
United  Rys.  &  Elec.  Co.  v.  State  to 
Use  of  Mantik,  127  Md.  197,  96  Atl. 
■Z61. 

And  see  section  5P1. 

3.  Kirk  v.  St.  Paul  City  Ry. 
(Minn.),  170  N.  W.  517;  James  Ever- 

ard's  Breweries  v.  New  York  Rys. 
Co.,  151  N.  Y.  Suppl.  905. 

4.  Margolis  v.  Chicago  Kys.  Co., 
305  111.  App.  3»6;  Reed  v.  Public 
Service  Ry.  Co.,  89  N.  J.  L.  431,  99 


Atl.  100;  Harlan  v.  Joline,  77  Misc. 
(N.  Y.)  184,  136  N.  Y.  Suppl.  72. 
"  The  driver  of  the  automobile  would 
liave  the  right  of  way  if,  proceeding 
at  a  rate  of  speed  which  under  the 
circumstances  of  the  time  and  local- 
ity was  reasonable,  he  should  reach 
the  point  of  crossing  in  time  to  go 
safely  upon  the  tracks  in  advance  of 
the  approaching  car;  the  latter  being 
sufficiently  distant  to  be  checked,  and, 
if  need  be,  stopped,  before  it  should 
reach  him."  Reed  v.  Public  Service 
Ry.  Co.,  89  N.  J.  L.  431,  99  Atl.  100. 

5.  Walker  v.  Rodriguez,  139  La. 
351,  71  So.  499. 

6.  Johnson  Oil  Refining  Co.  v. 
Galesburgh,  etc..  Power  Co.,  200  111. 
App.  393;  Cook  v.  United  Rys.  & 
Elec.  Co.  of  Baltimore  (Md.),  104 
Atl.  37;  Boston  Ins.  Co.  v.  Brooklyn 
Heights  R.  Co.,  183  N.  Y.  App.  Div. 
1,  169  N.  Y.  Suppl,  351;  Ebling 
Brewing  Co.  v.  Linch,  80  Misc.  (N. 
Y.)    517,  141  N.  Y.  Suppl.  480. 

Question  for  jury  as  to  right  of 
way. — In  an  action  for  damages  aris- 
ing f^om  a  collision  between  an  auto- 
mobile proceeding  in  an  easterly  di- 
rection and  a  trolley  car  proceeding 
in  a  northerly  direction,  the  court  re- 
fused to  charge  plaintiff's  request  that 
if  the  front  of  the  automobile  was 
from  twenty  to  twenty-five  feet  from 
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approaching  the  intersection  of  a  street,  to  grant  the  right  ai  way 
to  any  vehible  coming  from  the  right,  does  not  hecessarily  apply 
to  the  motorman  of  a  street  carJ  Regulations  of  this  character, 
however,  do  not  relieve  the  party  entitled  to  priority  from  the  duty 
of  exercising  reasonable  care  to  avoid  injury  to  other  ti-avelers. 
That  is  to  say,  he  cannot  blindly  rely  on  his  right  of  priority*  JSTor 
are  such  regulations  to  be  extended  to  such  an  extent  as  to  place- 
a  practical  prohibition  Upon  traffic  not  entitled  to  priority.' 

Bee.  586.  Relative  ngflits  of  street  cars  and  automobiles  — 
between  crossings. 

Between  street  crossings,  the  street  railway  cars  are  generally 
accorded  a  preferential  right  to  use  the  space  allotted  for  their 
tracks. ■'f     That  is,  an  aut^i^mobile  or  other  traveler  may  use  the 


the  railroad  track  at  the  time,  when 
the  street  oar  w.aa  from  one-half  to 
three-quarters  of  a  block  away,  the 
trolley  car  did  not  have  the  right  of 
way,  and  further  refused  to  charge 
that  if  the  automobile  got  within  the 
square  formed  by  the  intersection  of 
the  streets  before  the  trolley  car,  t-hat 
at  that  point  the  trolley  car  would 
not  have,  as  matter  of  law,  the  right 
of  way.  Held,  that  if  such  were  the 
facts  as  the  jury  might  have  found, 
it  could  not  be  said  as  a  matter  of 
law  that  the  trolley  car  had  the  right 
of  way,  but  that  would  be  a  question 
ot  fact  depending  on  the  speed  at 
which  the  respective  vehicles  were  ap- 
proaching, and  the  court  instead  of 
declining  the  request  should  have  in- 
structed the  jury  that  whether  the 
trolley  car  did  then  havfe  tha  right 
of  way  depended  on  whether  or  not 
if  the  vehicles  proceeded .  without 
cha>nging  their  speed,  the  trolley  car 
would  have  reached  the  path  of  the 
automobile  before  that  vehicle  would 


have    cleared    the    street    car    track; 
Boston  Ins.  do.  V.  Brooklyn  Heights- 
R.    Co.,   182   X   Y.   App.    i)iv.   1,    IBS' 
.     N.  Y.   Suppl.  251. 

7.  Heed  v.  Public  Service  Ey.  Co., 
89  N:  J.  L.  431,  99  Atl.  lOO'.  Anff 
see  section  246. 

».  El  Paso  Elec.  Ry.  Co.  v.  Benja- 
min  (Tex.  Civ  App.),  202  Si  W.  996. 

9.  Cook  v.  United  Rys.  &  Elec.  Co. 
of   Baltimore    (Md.),   104   Atl.   37. 

10.  Capital  Tr.  Co.  v.  Crump,  35- 
App.  D,  C.  169. 

"A  street  railway  company  has  not 
the  exclusive  right  to  the  use  of  its 
tracks,  but  it  has  a  parattiouiit  right 
to  that  of  others  traveling  on  the- 
highway  and  using  it,  including  that 
portion  occupied  by  the  company's 
tracks,  in  common,  in  that  portion 
of  the  highway  taken  up  by  its  tracks; 
which  is' between  intersecting  streets 
or  street  crossings.  Its  cars  have  a 
preference  in  the  streets,  and  whilff 
they  must  be  managed  with  care  so- 
as  riot  to  negligently  injure  persons 
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part  of  the  street  occupied  by  tracks,  but  he  should  give  way  to  the 
prior  right  of  a  street  car  iipon  its  approach."  The  motorman  of 
the  street  car,  however,  must  not  wilfully  run  into  the  vehicle. ^^ 
When  meeting  an  automobile,  the  street  car  must  be  accorded  the 
right  of  way  along  its  tracks ;  it  cannot  tui-n  out,  and  the  automobile 
must  give  way  to  permit  the  passage. ^^ 


and  property  in  the  streets,  pedes- 
trians and  persons  riding  or  driving 
on  the  highway  must  use  reasonable 
caution  and  diligence  to  keep  out  of 
"their  way,  and  not  unnecessarily  ob- 
struct or  interfere  with  their  pass- 
age. This  rule  is  founded  upon  the 
fact  that  the  car  is  confined  to  a 
:fixed  track  and  cannot  turn  out  or 
leave  the  track,  and  that  the  conveni- 
ence of  the  individual  should  be  sub- 
ordinated to  the  convenience  and  ac- 
commodation of  the  public.  The 
street  railway  company  has  no  ex- 
clusive right  to  occupancy  of  that 
portion  of  the  highway  on  which  its 
"tracks  are  located.  Other  travelers 
Tiave  an  equal  right  to  use  this,  as 
well  as  different  portions  of  the  way, 
not  only  for  crossing,  but  for  pro- 
gressing, subject  only  to  the  restric- 
"tion  that  they  must  not  unreasonably 
obstruct  the  street  cars,  which  by  the 
limitations  of  their  construction  and 
legal  rights  can  proceed  only  on  their 
rails.  Although  street  cars  have  a 
superior  right  of  way  to  general 
travel  on  the  streets,  at  places  other 
than  crossings,  the  general  public 
Tiat-e  the  right  to  use  and  travel  upon 
the  entire  street,  including  that  por- 
tion of  it  on  which  the  car  tracks 
are  laid,  and  are  in  no  sense  to  be 
treated  as  trespassers  for  so  doing. 
No  part  of  a  public  street  is  with- 
drawn from  use  by  placing  a  street 
railway  track  upon  it,  such  street  is 


merely  burdened  with  an  additional 
easement  in  favor  of  the  street  rail- 
way company,  with  the  preferential 
right  of  passage  ovey  it.  The  right 
and  duty  of  pedestrians,  and  the 
right  and  duty  of  the  person  in 
charge  of  the  motive  power  of  a  street 
car  when  crossing  streets,  a^e  re- 
ciprocal, and  each  is  bound  to  use 
equal  diligence  to  avoid  collision.  It 
is  incumbent  on  a  street  railway  com- 
pany  to  use  such  reasonable  care  in 
operating  its  cars,  as  to  speed,  giv- 
ing signals,  and  slowing  vip  and  sto'p- 
ping  the  .car  when  danger  is  immi- 
nent, as  is  demanded  by  the  sur- 
rounding circumstances,  and  persons 
using  the  streets  are  also  bound  to 
stop,  and,  if  need  be  turn  out  of  the 
tracks,  in  the  presence  of  danger. 
Street  railway  coinpanies  and  travel- 
ers must  each  use  the  street  with  rea- 
sonable regard  for  the  safety  and  con- 
venience of.  the  other."  Nellis  on 
Street  Railways   (2d  Ed.),  §  387. 

11.  Busch  \.  Los  Angeles  Ry.  Corp. 
(Cal.),  174  Pac.  665;  Pantagis  v. 
Seattle  El.  Co.,  63  Wash.  159,  114 
Pac.  1044. 

12.  Capital  Tr.  Co.  v.  Crump,  35 
App.  D.  C.  169. 

13.  Savage  v.  Public  Service  Ry. 
Co.,  89  X.  J.  L.  555,  99  Atl.  383; 
Pantages  v.  Seattle  Elec.  Co.,  55 
Wash.  453,  104  Pac.  639.  "A  traveler 
on  a  public  street  may  lawfully  use 
any    part    of    the    strppt    he    pleases 
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Sec.  587.  Relative  rights  of  street  cars  and  automobiles  — 
street  j*ailway  company  not  an  insurer. 

It  is,  of  course,  a  fuadameintel  principle  in  the  law  of  street 
railway  companies  that  they  do  not  insure  travelers  from  injury 
from  their  oars.^^  On  the  contrary,  it  is  only  liable  for  damages 
resulting  from  a  collision  between  one  of  its  cars  and  a  motor  ve- 
hicle, when  some  negligence  on  its  part  is  shown  and  when  absence 
of  contributory  negligence  on  the  part  of  the  occupants  of  the  ve- 
hicle is  shown.^^  When  the  accident  is  the  result  of  an  inevitable 
accident,  no  liability  is  imposed  on  the  company.-^*  The  fact  o£ 
the  collision  does  not  ordinarily,  of  itself,   establish  eithei'  the 


when  the  same  is  not  in  the  imme- 
diate use  of  another,  even  though 
there  is  no  other  requirement  for  him 
so  to  do  than  that  of  convenience. 
He  must  realize,  of  course,  that  in, 
so  far.  as  street  ears  are,  concerned 
they  can  travel  over  only  a  given 
space,  and  that  he  must  avoid  this 
space  on  the  approach  of  a  car.  But 
his  right  to  use  any  part  of  the  street 
when  not  in  use  by  a  car  is  not  to 
be  governed  by  the  question  of  neces- 
sity." Pantages  v.  Seattle  El.  Co., 
63   Wash.   159,   114  Pae.   1044. 

14.  Winter  v.  British  Columbia 
Elec.  R.  W.  Co.,  13  W.  L.  R.  (Can- 
ada)   352.. 

15.  Arkansas. — Miller  v.  Ft.  Smith. 
Light  &  Tract.  Co.,  306  S.  W.  329. 

Delaioare. — Garrett  v.  Peoples  R. 
Co.,   6  Penn.   29,   64  Atl.   254. 

Massachusetts. — Lynch  v.  Boston 
Elevated  Ry.  Co.,  234  Mass.  93,  112 
N.  E.  488;  Boyd  v.  Boston  Elevated 
Ry.  Co.,  224  Mass.  199,  113  N.  E. 
607. 

Michigan. — King  v.  Grand  Rapids 
Ry.  Co.,  176  Mich.  645,  143  N.  W. 
36. 


Pennsylvania. — Tajlor  v.  Philadel-, 
phia  Rapid  Transit  Co.,  55  Pa.  Super. 
Ct.  607. 

Washington.- — Pantages  v.  Seattle 
Elec.  Co.,  55  Wash.  453,  104  Pac. 
629. 

Canada. — Winter  v.  British  Co- 
lumbia Elec.  R.  W.  Co.,  13  W.  L.  R. 
(Canada)   352. 

16.  Unavoidable  accident. —  Where 
an  automobile  was  on  a  street  rail- 
way track  the  company  was  held  not 
liable  in  damages  for  an  injury  due 
to  a  collision  between  a  tram  car 
and  the  automobile,  it  appearing  that 
the  defendant's  car  was  not  running 
at  an  excessive  rate  of  speed;  that 
the  motorman  was  competent,  and 
that  from  the  time  he  received  a  sig- 
nal that  the  motor  oar  was  in  trouble 
]ie  not  only  did  everything  that  a 
reasonable  man  could  be  expected  tO' 
do  but  everything  that  he" could  pos- 
sibly do  to  avoid  the  accident,  and 
there  being  no  defect  in  the  car  equip- 
ment. Winter  v.  British  Columbia 
Elec.  R.  W.  Co.,  13  W.  L.  R.  (Can- 
,  ada)    353. 
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negligence  of  the  railroad  company  or  the  absence  from  contribu- 
tory negligence  of  the  complaining  party."  If  neither  party  is 
guilty  of  negligence  contributing  to  the  collision,  neither  is  liable 
for  the  damages  sustained  by  the  other.^*  If  a  traveler  unexpect- 
edly rushes  in  front  of  a  street  car  which  is  run  at  a  proper  speed 
and  with  due  precautions  for  the  rights  of  other  travelers,  and  the 
motorman  is  unable  to  stop  the  car  before  a  collision  results,  the 
accident  is  chargeable  to  the  contributory  negligence  of  the  traveler 
or  to  inevitable  accident,  and  the  street  railway  company  is  not 
liable.^'  But  the  fact  that,  after  the  discovery  of  the  peril  of  an 
automobilist  on  a  street  car  track,  the  motorman  is  unable  to  stop 
his  car  before  striking  the  machine,  does  not  absolve  the  company 
from  liability  for  its  prior  negligence.  That  is  to  say,  if  the  car 
was  ruiming  at  an  excessive  speed,  the  company  is  chargeable  with 
negjigence,  though  it  was  unable  to  stop  after  seeing  a  traveler 
dangerously  near  the  track.^" 

Sec.  588.  Relative  rights  of  street  cars  and  automobiles  — 
burden  of  proof  as  to  negligence. 

The  common  law  rule,  as  a  general  proposition,  required  that 
the  plaintiff  in  an  action  of  negligence  should  establish,  not  only 
the  negligence  of  the  defendant,  hut  also  his  own  absence  from  con- 
tributjory  negligence. ^^  While  the  common  law  rule  remains  in 
force  in  Siome  jurisdictions,^"  the  tendency  in  recent  years  has  been 

17.  Buseh  V.  Los  Angelea  Ry.  Corp.  plaintiflF,  in,  an  action  for  negligence, 
(Cal.),  174  Pac.  665;  Garrett  v.  Peo-  must  show  that  his  injuries  were  not 
pies  K.  Co.,  6  Penn.  (Del.)  29,  64  caused  by  his  own  want  of  reason- 
Atl.  354.  ^We   care,   and  whether  he  exercised 

18.  Boyd  V.  Boston  Elev.  Ey.  Co.,  such  care,  and,  if  not,  whether  his 
224  Mass.  199,  112  N.  E,  607.  failure   to    do    so    contributed    essen- 

19.  Dale  v.  Denver  City  Tramway  tially  to  his  injury,  are  questions  for 
Co.,  173  Fed.  787,  97  C.  C.  A.  511;  the  jury  to  determine  from  a  oon- 
Lindley  v.  Fries,  etc.,  Co.,  153  N.  sideration  of  all  the  circumstances  of 
Car.   394,  69  S.  E.  274.  the  case.''     Clarke  v.  Connecticut  St. 

20.  Chkppell    v.    United    Eys.    Co.,  By.  Co.,  83  Conn:  219,  76  Atl.  523. 
174  Mo.  App.  126,  156  S,  W.  819.  22.  Johnson    Oil    Refining    Co,    v. 

21.  "The    general    rule    is    that    a  Galesburg,   etc.,   Power   Co.,   200   111. 
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to  change  the  rule  as  to  contributoi'y  negligence  and  to  place  the 
burden  of  that  issue  on  the  defeiidant.^^  Indeed  statutory  provi- 
sions may  be  enacted  to  the  extent  of  raising  in  some  cases  a  pre- 
sump1;ion  of  negligence  on  the  piart  of  a  street  railway  company 
when  oner  of  its  cars  has  struct  an  automobile.^*  Such  a  pre- 
sumption is  rebutted  when  it  is  shown  that  the  company  did  every- 
thing possible  to  avoid  the  accident.  ^^ 

Sec.  589.  Relative  rights  of  street  cars  and  automobiles  — 
w^en  contributory  negligence  not  necessarily 
a  bar. 

The  general  rule  is  that  any  contribil'tory  negligence  on  the  part 
of  the  driver  of  an  automobile  contributing  to  the  accident  will  be 
an  absolute  defense  to  an  action  against  a  street  railway  com- 
pany for  injuries  received  in  a  collision  between  his  machine  and 
one  of  its  street  cars.^"  Modern  innovations  have  in  some  States 
relaxed  the  strictness  of  the  common  law  rule'<  In  some  States, 
<jontributory  negligence  is  not  a  defense  to  "  wanton  "  conduct  on 
the  part  of  the  employees  of  the  street  railway  c6mpany.^  And 
in  a  few  jurisdictions  a  doctrine  of  "  comparative  "  negligence  has 
been  established,  which  permits  the  jury  to  compare  the  negli- 
gence of  the  automobilist  and  that  of  the  street  railway  company 
and  in  some  cases  to  give  a  verdict  for  the  plaintiff  though'  he 
might  have  been  guilty  of  some  negligence  contributing  to  the  ac- 
cident.^'    The  doctrine  of  "  comparative "   negligence  in  some 

App.   392;    Boyd   v.   Boston   Elevated  Krebs  v.  Pascagoula  St.  Ry.  &  Power 

Ey.    Co.,   224   Mass.    199,    112   N.   E.  Co.    ,(Mis,s.),  78  ^o.  753. 

607.  25.  Krebs  v.  Pascagoula  St.  Ry.  & 

83.  Bailey  v.  Worcester  Consol.  St.  Power  po,   (Miss.),  78  So,  753. 

Ey.    Co.,   228   Mass.   477,    117   N.   E.  86.  Calvert   v.   Detroit  United   Ry. 

824;   Day  v.  Duluth  St.  R.  Co.,   121  (Mich.),  168  N.  W.  508. 

Minn.  445,  141  N.  W.  79S ;  Gagnon  v.  87.  See  Mobile  Light  &,  E.   Co.  v. 

Worcester      Consol.      St.      Ry.      Co.  McEvoy  (Ala.  App.) ,  75  So.  191. 

(J^ass.),  120  N.  E.  381.  88.  Columbus  E.  Co.  v.  Waller,  13 

24.  Murphy     v.     Georgia     Ry.     &  Ga.  App.  674,  78  S.  E.  52. 
Power  Co.,  146  Ga.  297,  91  S.  E.  108; 


Collisions  With   Street   Caes.  7G1 

States  is  applied  in  case  of  actions  for  personal  injuries  and  not 
in,  actions  for  injuries  tf)  property.  In  such  a  situation,  if  a  colli- 
sion has  occurred  between  a  street  car  and  an  automobile,  the  con- 
tributory negligence  of  the  driver  will  not  necessarily  bar  him 
from  j-ecovering  for  his  personal  injuries,  but  will  be  an  absolute 
bar  to  a  recovery  for  injuries  to  the  vehicle.^ 

Sec.  590.  Relative  rights  of  street  cars  and  automobiles  — 
proximate  cause. 

One  of  the  fundafmental  rulra  of  the  law  of  negligence  is  that 
n^lect  of  care  on  the  part  of  the  plaintiff  will  not  bar  his  recovery, 
unlras  such  neglect  is  a  pi-oximate  cause  of  the  injury.  A  street 
railway  company^  coiiceding  its  n^ligence,  is  liable  only  for  such 
consequences  as  naturally  follow  from  its  neglect.^"  And  an  auto- 
mobilist  injured  by  a  collision  with  a  street  car  may  be  permitted 
to  recover  for  his  injuries,  though  he  is  guilty  of  sojpe  act  gf  com- 
mission or  omission,  so  long  as  such  impropesr.  conduct  is  not'  a 
proximate  contributing  cause  of  the  coUision.^^  And,  ordinarily, 
wjj^her  the  injuries  of  the  plaintiff  are  the  proximate  result  of  his 
failure  to  use  proper  care,  is  a  question,  for  the  jury.^?.  For  ex- 
ample, the  fact  that  the  aii'tofliobiHst  does  not  haveihis  car  regis- 
tered and  licensed  according  ,^  the  statutes  on  the  subject,  is  not 
generally  considered  a  prpxi^ate  cause  of  thq  collision,  aii,d  a  re- 
covery may  be  permitted  notwithstanding  the  violation,  of  the  law.^* 
In  cases  of  collisions  between  motor  vehicles  ahd  street  cars,  the 
question  of  proximate, cause  is  frequently  assooiateid  with  the  "  last 

29.  Krebs  v.  Pascagoula  St.  Ry.  &  (Me. ) ,  104  Atl.  844 ;  Cly  v.  Southern 
Power,  Co.    (Miss.),  78  So.  753.  '     Pac.  Utilities  Co.   (S.  Car.),  96  S.  E. 

30.  Birmingham  R.  L.  &  P.  Co.  v.       H^. 

Ely,  183  Ala.  382,  62  So.  816.  32.  Clarke   v.   Connecticut   St.   Ry. 

31.  Birmingham  R.  L.  >  P.  Co.  v.  Co.,  83  Conn.  219,  76  Atl.  523;  Don- 
Ely,  183  Ala.  3821,  ,62  So.  816;  Hy-  li"  v.  DetroH  United  Ry.  (Mich.), 
gienic  Ice  Co.  v.  Connecticut  Co.,  90  164  N.  W.  447;  Cly  v.  Southern  Pac. 
Conn.  21,  96  Atl.  152;  Cobb  v.  Cum-  Utilities  Co.  (S.  Car.),  96  S.  E.  116. 
berland  County  Power   &   Light   Go.  33.  Sections  126,  610. 
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■clear  chance"  doctrine.^*  The  fact  that  the  collision  would  not 
have  occurred  but  for  the  negligence  of  the  driver  of  the  autonio- 
liile  does  not  necessarily  excuse  the  street  railway  company  for  the 
■Tesults  of  its  concurring  negligence,  so  far  as  a  passenger  in  the 
vehicle  is  concerned  j  and  such  passengetr  may  be  permitted  to  re- 
cover against  both  the  railway  company'  and  the  driver  of  the  ve- 
hicle, as  joint  tort-feasors.^^ 

Sec.  591.  General  duty  of  automobilist  to  exercise  due  care. 

The  general  rule  applied  in  actions  of  negligence  arising  out  of 
a  collision  between  a  street  car  and  a  motor  vehicle  on  a  public 
Mghway,  is  that  the  driver  of  the  vehicle  is  under  an  obligation 
to  exercise  reasonable  care  for  the  safety  of  himself  and  his  ma- 
chine.'*   The  reasonable  care  required  of  an  autoist  may  vary  ac- 


34.  Section  613. 

35.  Shield  v.  F.  Johnson  &  Son  Co., 
133  La,.  773,  61  So.  787. 

36.  Alabama. — ^Eoss  v.  Brannon,  73 
So.  439. 

Arkansas. — Pine  Bluff  Co.  v.  Crunk, 
129  Ark.   3.9,   195   S.  W.   397. 

Delaware.- — Garret  v.  Peoples  K. 
Co.,  6  Penn.  29,  64  Atl.  254. 

Illinois. -^MclSniTy  v.  Tri-City  Ey. 
Co.,  179  111.  App.  132;  Ashland  Auto 
Garage  v.  , Chicago  Rys.  Co.,  183  111. 
App.  207. 

Kansas. — Williams  v.  lolia  Elec.  E. 
Co.,  170  Pac.  397. 

Maryland. — Glick  v.  Cumberland  & 
W.  Elec.  Ry.  Co.,  134  Md.  308,  92 
Atl.  77»;  State  to  Use  of  Stumpf  v. 
Baltimore  &  B.  Elec.  Eys.  Co.,  105 
Atl.  532. 

Massachusetts. — Gagnon  v.  Worces- 
ter Consol.  St,  Ey.  Co.,  120  N.  E. 
381. 

Miohigam,. —  Cdlbprne  v.  Detroit 
United   Ey.,    177   Mich.   139,    143   N. 


W.  32;  Weil  V.  Detroit  United  Ey., 
186  Mich.  614,  152  N.  W.  959;  Trav- 
elers Indemnity ;  Co.  v.  Detroit  United 
Ey.,   193   Mich.   375,   159   N.   W.   538. 

Missouri. — Byerly  v.  Metropolitan 
St.  Ey.  Co.,  172  Mo.  App.  470,  158 
S.  Wv  413. 

New  York. — Clark  v.  New  York 
Rys.  Co.,  78  Misc.  646,  138  N.  Y. 
Suppl.  824. 

Pennsylvttimi. — Odhert  v.  Webster 
M.  &  B.  &  F.  C.  S.  E.  Co.,  50  Pa. 
Super.  Ct.  525. 

Rhode  Island. — ^Hermann  v.  Rhode 
Island  Co.,  36  E.  I.  447,  90  Atl.  813 ; 
Frery  v.  Ehode  Island  Co.,  37  R.  1. 
96,  91  Atl.  1. 

Texas. — El  Paso  Ey.  Co.  v.  Ter- 
razas   (Civ.  App.),  208  S.  W.  387. 

Utah. — Goan  v.  Qgden,  etc.,  Ey. 
Co.,  169  Pac.  949. 

Wisconsin. — Bertrand  v.  Milwau- 
kee Electric  Ey,  &  L.  Co.,  156  Wis. 
639,  146  N.  W.  915. 
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cording  to  tHe  circumstances,  for  "  reasonable  "  or  "  due  "  care 
implies  such  a  degi-ee  of  vigilance  as  is  commensurate  with  the 
dangers  involved.^^  Thus,  a  traveler  about  to  cross  a  street  rail- 
way track  need  not,  perhaps,  exercise  such  great  vigilance  as  when 
he  is  crossing  the  track  of  a  steam  railroad,^^  for  the  railroad  trains 
are  run  at  greater  speed  and-  cannot  be  controlled  or  stopped  as 
readily  as  electric  surface  cars.''  When  approaching  a  crossing 
where  the  view  is  more  or  less  obstructed,  the  driver  of  a  motor 
■vehicle  is  bound  to  avail  himself  of  his  knowledge  of  the  locality 
and  the  presence  of  danger,  and  to  exercise  that  degree  of  caution 
which  an  ordinarily  careful  and  prudent  person  would  exercise 
xmder  the  circumstances.*"  If  he  drives  his  machine  upon  the 
street  railway  track  without  taking  any  precaution  to  ascertain 
whether  a  car  is  approaching,  he  is  guilty  of  negligence  as  a  matter 
of  law.*^ 

Sec.  592.  Looking  for  approaching  street  cars  —  at  inter- 
secting streets. 

The  driver  of  an  automobile  when  approaching  a  street  intersec- 

37.  Taylor  v.  Pacific  Electric  Ry.  in  which  he  is  injured,  he  cannot  re- 
■Co..  172  Cal.  638,  158  Pac.  119:  Gar-  cover,  in  the  absence  of  the  appli- 
Tett  V.  Peoples  K.  Co.,  6  Penn.  (Del.)  cation  to  the  other  party  of  the  doc- 
29.  64  Atl.  254.  trine  of  what  is  called  in  our  deci- 

38.  See  chapter  XXI.  sions  the  '  last  clear  chance  '  doctrine, 

39.  "  While  it  is  true  that  one  The  care  required  has  been  declared 
•abovit  to  cross  the  track  of  a  street  to  be  '  that  degree  of  care  which  peo- 
railway  is,  ...  '  not  held  to  that  pie  of  ordinarily  prudent  habits — 
high  degree  of  care  which  is  required  people  in  general — could  be  reason- 
in  the  case  of  an  ordinary  steam  rail-  ably  expected  to  exercise  under  the 
road  running  through  the  country,  on  circumstances  of  a  given  case,'  .  .  . 
■which  heavy  trains  of  cars  are  moved  '  that  degree  of  care  and  prudence 
at  a  high  rate  of  speed  and  cannot  and  good  sense  which  men  who  pos- 
lie    quickly     stopped    or    controlled,'  sess  those  qualities  in  an  ordinary  or 

he  must,  of  course,  exercise  average  degree  exercise '  under  simi- 

such  care  as  is  reasonable  under  all  lar  conditions."    Hoff  v.  Los  Angeles- 

-the    conditions,    rights    and    circum-  Pac.  Co.,   158  Cal.   596,   113  Pac.   53. 

stances,     .     .     .     and,  if  he  fails  to  40.  Garrett    v.    Peoples    E.    Co.,    6 

do  so  with  the  result  that  his   own  Penn.    (Del.)    29,   64  Atl.  254. 

negligence  contributes  to  the  accident  41.  Bardshar   v.   Seattle   Elec.   Co  , 
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tion  along  which  street  cars  are  running,  caiinot  continue  his  course 
heecjiless  of  approaching  street  cars.  Although  street  railways  and 
othea-  traveler^  may  have  equal  rights  at  intersecting  .strieetej,^^  it  is 
the  duty  pf  .automobile  travelers  jbp, exercise  reasonable  care  for  their 
dWn  safety. ^^  Eeasonable ,  caz-e  requires,  at,  the  least,  that  the 
driver. of  a  motor  ,vphi,cl9  shall  look  for  appro;ac;hing\^ti^e^t  cars 


7g  Wash.  200,  130  Pac.  101;  Briscoe 
V.  Washington-Oregon  Corp.,  84 
Wash.  29,  145  Pac.  9,9'5. 

42.  Section  585. 

43.  Duty  to  look  and  listen. — 
"  Tliere  seems  to  be  no  universal  rule 
as  to  the  liability  for  contributory 
negligence,  as  a  matter  of  law,  in  per- 
sons driving  upon  or  across  the 
tracks  of  a  street  railroad  company, 
without  looking  or  listening  for  ap- 
proaching cars.  In  Pennsylvania  and 
some  other  jm-isdiftiqi^s,^  the  courts 
apply  the  rule  in  .all  cases,  whetlier 
at  street  car  crossings  or  elsewhere, 
that  a  failure  to  look  and  listen,  and, 
under  some  circumstances,  to  stop,  is 
negligence  per  se,  which, will  bar  ^a 
recpvery  for  injuries  sustajji^ed  by  a 
colUsjbon  with  ,a,  car.  In  Ne^v  Jersey 
,a,nd  some  other  states,  hqwever,  ;tl!6 
principle  is  ,  held  to  be  well  est^- 
lisjied  tl^at  it  is  not  negligence  in  la,w 
for  a  person  driving  a  vehicle,  in  ap- 
proaching a  ^tre.et  crossing  over 
which  he  intends  tp  .cross,  to  fail  to 
look  and  listen  for  an  approaching 
street  car,  ijj  order  to  avoid  (Janger 
from  it.  But,  while  it  is  held,,  as  in 
New  York,  that  a  person  is  not  nec- 
essarily negligent  in  failing  to  look 
and  listen  for  approaching  street  cars 
before  attempting  to  drive  .across  the 
track  of  a  street  railroad  it  is  held 
there  and  elsewhere  that  the  traveler, 
as  well  as  those  operating  the  car, 
is  boupd  to  use  that  degree ,  of  care 


which  ordinarily  prudent  men  would 
use  under  the  circumstances,  and 
that,  a  person  of  prdinary  prudence 
would  have  looked  and  listened,  fail- 
ure to  do  so  constitutes  iiegligenee 
as  a  matter  of  fact.  It  has  also  been 
quite  generaOy  held  that  one  who 
drives  ^  upon  a  street  car  track  in 
front  of  an  approaching  trolley  car, 
without  looking  or  listening,  and  is 
injured  by  an  ensuing  collision,  is 
guilty  of  such  contributory  negli- 
gence as  will  b,ar  a  recovery,  when, 
if  lie  had  looked  and  listened,'  he 
itiight  or  must-  have  known  of  the 
dangerous  proximity  of  the  car.  But 
a  driver  or  one  riding  with  him  is 
n,ot  .btJ^nd  undpr  all  circmnstanceg  to 
talce  the  same  ,  precautijons  before 
dr^ifing  upon  stree(l^  railway  tracks 
as  is  required  of  a  pedestriap.  If  the 
driver  of  a  veljicle  does  not  know  of 
the  ej^iatence  of  street  railvp^y  t^rsicks 
upon  the  street ,  wliiph  he  is  about  to 
cross,  and  there  is  nothing  in  the 
physical  condij;ipn3  to  impute  to,  him 
such  knowledge,  no  warning  signal 
being  sounded,  the  law  does  not  im- 
pose an  absolute  duty  upon  him  to 
look  and  listen  for  an  approaching 
car  before  attempting  to  make  the 
crossing,  and  for  failure  to  do  so  he 
is  not  chargeable  with'  contributory 
negligence  as  a  matter  of  law.  The 
driver  of  a  vehicle  upon  the  streets 
of  a  city  )^,as  a  right  to  rely  ,  upon 
.  tlie  law  wh  ich  requires  the  street  rail- 
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before  crossing  a  railway  track  in  the  street."     Sometimes,  his 
duty  is  expi'essed  as  that  of  looking  and  listening.''^    Moreover,  un- 


■way  company  to  give  timely  warnings 
of  the  approach  of  a,  car."  Nellis  on 
Street  Railways   (2d  Ed.),  §  416. 

44.  United  States. — Dale  v.  Denver 
City  Tramway  Co.,  173  Fed.  787,  97 
C.  C.  A.   511. 

Alabama. — Ross  v.  Brannon,  73  So. 
439. 

California. — Hoff  v.  Los  Angeles- 
Pac.  Co.,  158  Cal.  596,  112  Pac.  53; 
lioftus  V.  Pacific  Elec.  Ry.  Co.,  166 
Cal.  464,  137  Pac.  34. 

Connecticut.— GreenhiW  v.  Connec- 
ticut Co.,  103  Atl.  646. 

Illinois. — Swancutt  v.  Trout  Auto 
Xivery  Co.,  176  111.  App.  606;  Gray 
V.  Chicago,  etc.,  R.  Co.,  155  111.  App. 
428;  Bastien  v.  Chicago  City  Ry.  Co., 
189  111.  App.  369;  Hack  v.  Chicago 
Interurhan  Traction  Co.,  201  111.  App. 
572. 

/oico.— Flannery  v.  Inte'rurban  Ry. 
Co.,  171  Iowa,  238,  153  N.  W.  1027. 
ffonffos-^^Shelton  v.  Union  Traction 
Co.,  99  Kana.  34,  160  Pac.  977. 

Louisiana. — Walker  v.  Rodriguez, 
139  La.  251,  71  So.  499.' 

Maryland. — State'  to  Use  of  Stump f 
V.  Baltimore  &  B.  Elec.  Rys.  Co.,  105 
Atl.   532. 

Michigan. — Puffer  v.  Muskegon , 
etc.,  Co..  173  Mich.  193,  139  N.  W. 
19;  Donlln  v.  Detroit  United  Ry.,  164 
N.  W.  447 ;  Congdon  v.  Michigan 
United  Traction  Co.,  165  N.  W.  744; 
Hickey  v.  Detroit  United  Ry.,  168  :^^. 
W.  517. 

Missouri. — Chappell  V.  United  Rys. 
Co.,  174  Mo.  App.  126,  156'  S.  W. 
819;  Voelker  Products  Co.  v.  United 
Rys.  Co;,  185  Mo.  App.  310,  170  S. 
W.  332;   England  v.  Southwest  Mis- 


souri R.  Co.    (Mo.  App.),  180  S.  W. 
32. 

North  Carolina. — Lindley  v.  Fries, 
etc.,  Co.,  153  N.  Oar.  394,  69-  S:  E. 
274i;  Kime  v.  Southern  Railwaly  Co., 
153  N.  Car.  398,  69  S.  E.  274. 

Pennsylvarda. — Miller  North  Broad 
Storage  Co.  v.  Phil^ileljphia  Rapid 
Transit  Co.,  62  Pa.  Super.  Ct.  568. 

Rhode  Island. — Brien  v.  Rhode  Is- 
land Co.,  99  Atl.  1026;  Hambly  v. 
Bay  State  St.  Ry.  Co.,  100  Atl.  497; 
Entwistle  v.  Rhodfe  Island  Co.,  103 
Atl.  625. 

Ptaft.— Oswald  v.  Utah  L.  &  R. 
Co.,  39  Utah,  245,  117  Pac.  46. 

Washimgton.—  Bowden,  v.  Walla 
Walla  Valley  Ry.  Co.,  79  Wash.  184, 
140  Pac.  549 ;  Briscoe  v.  Washington- 
Oregon  Corp.,  84  Wash.  29,  145  Pac. 
995;  Herrett  v.  Puget  Souiid,  etc.,  P. 
Co:.   173  Pac.   1024. 

45.  Alabama. — Ross  v.  Brannon,  73 
So.  439. 

Delaware. — Garrett  v.  People's  R. 
Co.,   6   Penn.    2^,   64   Atl.   254. 

California. — Hoff  y.  Los  Angeles- 
Pae,  Co.,  158  Cal.  596,  113  Pac.  53; 
Loftus  V.  Pacific  Elec.  Ry.  Co.,  166 
Cal.   464,   137   Pac.   34. 

Louisiana. — Walker  v.  Rodriguez, 
139  La.  251,  71  So.  499. 

Missouri. — ^^Chappell  v.  United  Rya. 
Co.,  174  Mo.  App.  126,  156  S.  W. 
•819;  Voelker  Products  Co.  v.  United 
Rys.  Co.,  185  Mo.  App.  310,  170  S. 
W.  333. 

North  Carolina. — Lindley  v.  Fries, 
etc.,  Co.,  153  N.  Car.  394,  69  S.  E. 
274;  Kime  v.  Southern  Railway  Co., 
153  N.  Car.  398,  69  S.  E.  374. 
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der  some  circimistances,  as  where  the  view  pf  _  the  track  is  ob- 
structed, it  may  be  that  the  autpmobilist  should  stop  his  machine- 
before  attempting  the  crossing.*"  The  tracks,  of  themselves,  are  a 
sigaal  of  danger,  and  impose  a  coiTesponding  degree  of  care  oiir 
the  automobilist.*'  Failure  to  look  and  listen  for  a-ppr^aching 
trains  at  a  steam  railroad  crossing  is  generally  negligeince  per  s&/^ 
but  the  rule  is  not  so  strict  at  street  railway,  crossings ;  in  the  lat- 
ter class  of  cases,  a  question  for  the  jury  may  be  presen-t6d,  though 
the  negligence  of  the  traveler  would  have  been  declared  as  a.  matter 
of  law  had  the  crossing  been  that  of  a  steam  railroad.*' 

Sec.  593.  Looking  for  approaching  street  cars  —  proper 
place  for  looking. 

When  approaching  a  street  -railway  track,  the  duty  of  looking; 
for  cars  implies  that  the  required  obseryation  shall  be  made  at  a 
place  where  looking  will  be  effective;  that  is,  at  a  place  from  which 
lie  can  stop  his  machine  if  necessary  to  avoid  a  collision.^"     The 

Wiaconsin. — Dahinden  v.  Milwaukee  steam  railroad,   they  are  also  fairly 

Elec.  Ry.  &  L.  Co.,  171  N.  W.  669.    ,  applicable  to  crossings  over  the  track 

46.  State  to  Use  of  Stumpf  v.  Bal-  of  an  eleetric  railway,  constructed 
timore,  etc.,  Eys.  Co.  (Md.),  105  Atl.  and  opera,ted,  as  the  defendant's  road 
532.  was."      Loftus;   v.    Pacific    Elec.    Ry.. 

47.  .Loftus  V.  Pacific  Elec.  Ry.  Co.,  Co.,  166  Cal.  464,  137  Pac.  34. 
166  Cal.  464,  137  Pac.  34;   Chappell  48.  Section    557. 

V,  United  Rys.  Co.,  174  Mo.  App.  126,  49.  D-ahinden  v.  Milwaukee  Elec> 
156  S.  W.  819.  "It  is  unnecessary  Ry.  &  L.  Co.  (Wis.),  171  N.  W.  669. 
to  enlarge  upon  the  well-settled  rule  And  see  section  614. 
that  a  railroad  track  is  in  and  of  50.  Walker  v.  Rodriguez,  139  La. 
itself  a  sign  of  danger,  and  that  one  251,  71  So.  499;  Donlin  v.  Detroit 
approaching  such  track  with  intent  United  Ry.  (Mich.),  164  N.  W.  447; 
to  cross  it  is  bound  to  exercise  his  Congdon  v.  Michigan  United  Traction- 
faculties  of  siglit  and  hearing  in  or-  Co.  (Mich.),  165  N.  W.  744;  Brien 
der  to  ascertain  whether  a  train  is  v.  Rhode  Island  Co.  (R.  I.),  99  Atl. 
approaching.  Herbert  v.  S.  P.  Co.,  1026;  Entwlstle  v.  Rhode  Island  Co.. 
121  Cal.  237,  53  Pac.  651:  Zibbell  (R.  I.),  103  Atl.  625.  "No  one  can 
V.  S.  P.  Co.,  160  Cal.  237,  116  Pac.  doubt  that  the  law  enjoins  the  duty,- 
513.  While  these  requirements  of  not  only  of  listening  for  the  approach- 
care  have  usually  been  applied  to  per-  of  the  car,  but  of  looking  at  a  point 
sons  seeking  to  cross  the  track  of  a  where  the  vision   is  open  for  a  con- 
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taking  of  an  observation  when  some  considerable  distance  from  tbe 
track,  with  a  complete  failure  to  again  look  for  cars  befo;re  reach- 
ing the  track,  may  be  contributory  negligence  as  a  matter  of  law.^^ 
Thus,  where  one  looked  for  cars  when  he  was  about  sixty  feet  from 
the  track,  but  attempted  to  drive  across  the  track  without  looking 
again,  when  the  track  was  straight  and  unobstructed  for  six  hun- 
dred feet,  it  was  held  that  he  was  guilty  of  contributory  negli- 
gence.^^ And  when  one  looked  for  approaching  cars  when  about 
thirty  feet  from  the  track  at  a  place~  where  his  view  was  very 
lifliited,  it  was  held  that  he  was  guilty  of  negligence  in  failing  to 
look  again  before  reaching  the  track.^^  But  where  there  is  no  cat 
in  sight  when  the  driver  of  the  machine  starts  across  the  street, 
he  is  not  necessarily  guilty  of  negligence  because  he  do^  not-there- 
after  look  for  a  car.^*  The  operator  of  a  motoi;  yehicle  should  look 
for  aipproaching  cars  at  a  point  where  the  view  is  open  for  a  dis- 
tance proportionate  tO  the  probable  speed  of  cars  at  that  point. ^^ 
If  the  view  is  obstructed  as  the  driver  approaches,  the  duty  to  use 


siderable  distance,  at  least  when  con- 
sidered with  reference  to  the  known 
likelihood  of  cars  to  approach  at  a 
high  rate  of  speed."  Voelker  Pro- 
ducts Co.  V.  United  Rys.  Co.,  185  Mo. 
App.   310,   170   S.   W.   333. 

Probabilities  not  determinative. — 
In  an  action  where  the  defense  is 
that  plaintiff  was  guilty  of  contribu- 
tory negligence  in  attempting  to 
cross  a  street  car  track  with  his  au- 
tomobile without  ascertaining  in  suf- 
ficient season  whether  cars  were  ap- 
proaching, the  question  of  contribu- 
tory negligence  is  to  be  determined 
by  the  situation  when  plaintiff  was 
at  such  a  distance  before  going  on 
the  track  that  he  could  control  his 
machine  and  avoid  the  danger,  rather 
than  by  probabilities.  Hack  v.  Chi- 
cago &  Interurban  Tract.  Co.,  201  111. 
App.   572. 


51.  Gray  v.  Chicago,  etc.,  E.  Co.,. 
155  111.  App.  428;  Congdon  v.  Michi- 
gan United  Ti^action  Co.  (Mich.), 
165  N.  W.  744;  Shore  v.  Dunham 
(Mo.  App.),  178  S!'  W.  900;  Eng- 
land V.  Southwest  Missouri  R.  Co. 
(Mo.  App.),  180  S.  W.  32;  Brien  v. 
Rhode  Island  Co.  (R.  I.),  99  Atl. 
1036. 

52.  Puffer  v.  Muskegon,  etc.,  Co.,, 
173  Mich.  193,  139  N.  W.  19. 

53.  Brien  v.  Rhode  Island  Co.  (E. 
I.),  99  Atl.  1026. 

54.  Brandt  v.  New  York  Eys.  Co.,. 
85  Misc.  (N.  Y.)  40,  147  N.  Y.  Suppl. 
17.  See  also  Reichle  v.  Detroit 
United  Ry.    (Mich.),  168  N.  W.  972. 

55.  Voelker  Products  Co.  v.  United 
Rys.  Co.,  185  Mo.  App.  310;  170  S.. 
W.   332. 


768  The  Law   of  A!utom:obiles. 

his  faculties  before  going  ujjon  the  track,  caiitiiiues,  aii'd' hie  should 
at  some  reiasonable  point  before  reaching  the  irsiek  look  for.  cars, 
even  though  it  is  necessary  for  him  to  stop  in  order  to  get  ah'  erEFee- 
tive  view  of  the  track. ^*  A  lookout  by  the  traveler  at  a  point  where 
he  caiinot  see  more  than  sixty  feet  is  not  sufficient  to  establish  his 
exercise  of  care,  for  the  question  of  his  cares  depends  on'  his  prSoSii-' 
tions  when  he  is'  at  such  a  distance  from  the  track  that  he'  can  con- 
trol his  machine  and  avoid  the  daiigetf  of  the  approaching  car.'^ 
When  pjifisiiig  bfehind  a  street  car  ori  one  track,  he  must  use  his 
senses  to:  discover  whether'  there  is  a  c^.i'  approaching  on  the  par- 
allel track.^* 

S^d.  5d4.  Lobkirig  for  approaching  street  cat-s  — cOntiauity 
of  lodkinjg- 

The  driver  of  an  automobile,  as  he  approaches  a  street  railway 
line,  is  noit  ordinarily  required  to  keep  a  continuous  lookout;  for 
approaching  street,  cars.  ^  Indeed,  he  should  not  give  all  of  his 
attention  to  one  direction,  for  ordinarily  danger  may  be  expected 
in  either  direction.®*'  More&ver,  he  might  be  guilty  of  U'egligence 
if  he  used  his  faculties'  entirely  for  street  cairtf,  for,  while  exceed- 
ing the  requirements  of  the  Ww  in  respect  to  looking  for  street 
cars,  he  might  be  grossly  negligent  with  respect  "to  carriages  and 
aiitomobileis,  as  w'eill  as  bicyclists,  pedestrians  and  other  travelers 

56.  Williams  v.  lola  Elec.  E.  Co.  413 ;  Dahinden  y.  Milwaukee  Elec. 
(Kans.),  170'Pae.  397;  Donlin  v.  De-  Rjr.  &'  h.  Co.  (Wis.),  171  HT.  W.  689; 
troit  United  Ey.  (Mich.),  164  N.  W.  iso.  "  Tlie  fact' that  plaintiflF  looked 
447;  Voelker  Products  Co.  v.  United  once  to  the  south  and  tlien  to  the 
Eys.  Co.,  185  Mo.  App.  310,  170  S.  north  and  then  again  to  the  south, 
W.   332.     And  see  sectibli  604.  coupled  with   the  excessive   speed  of 

57.  Hedmark  v.  Chicago  Eysi  Co.,  the  street  car,  are  oiroumstances 
192  111.  App.  584.  which  take  the  case  out  of  the  opera- 

58.  McCleave  v.  United  Eys.  Co.  of  tion  of  those  cases  which  have,  held 
St.  Louis  (Mo.  App.),  181  /S.,  W.  the  injured  person  guilty, of  contribu- 
1084 ;  Bardshar  v.  Seattle  Elec.  Co.,  tory  negligence  as  a  matter  of  law." 
72  Wash.  2O0,  130!  Pac.  101.  Byerly  v.  Metrojolitan  St.  Ey.  Co., 

59.  Byerley  v.  Metropolitan  St.  E.  172  Mo.  App.  470,  -158  ^.  W.  413. 
Co.,    172   Mo.    App.    470,    158    S.   W. 
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:m  the  highway.  The  law  contemplates  that  he  shall  divide  his 
lookout  between  all  classes  of  travelers  and  vehicles.  If  he  de- 
votes his  attention  to  pedestrians  and  does  not  see  an  approaching 
street  car,  he  may  be  deemed  guilty  of  negligence  as  a  matter  of 
law.  But,  when  the  driver  of  an  automobile  sees  a  street  car  on 
ii  cross  street,  and  it  is  reasonably  apparent  that  both  will  reach 
the  intersection  at  about  the  same  time,  due  care  on  the  part  of 
the  driver  requires,  that  he  shall  be  watchful  of  the  street  car  until 
■danger  therefrom  is  obyiated.^^  Where  the  driver 'of  an  automobile 
coming  out  of  a  garage  glanced  down  the  street  and  saw  an  electric 
■car  approaching  about  300  feet  away,  but,  without  looking  again, 
dix>ve  on  the  track  and  came  in  collision  with  the  car,  it  was  held 
that  he  was  guilty  of  negligence,  there  being  no  evidence  showing 
with  legal  eertaanty  that  the  motorman  was  operating  the  car  at 
a  dangerous  rate  of  speed,  or  that,  by  the  exercise  of  ordinaiy  care 
after  the  discovery  of  the  danger,  he  could  have  avoided  the  col- 
lision.*^ 

Sec.  595.  Looking  for  approaching  street  cars  —  ignorance 
of  street  car  line. 

The  fact  that  the  opearajtor  is.  not  familiar  with  the  surroundings 
and  hence  is  not  aware  of  the  presence  of  a  street  car  line  on  a 
cross  street,  will  not  necessarily  excuse  his  failure  to  look  for  ap- 
proacbing  cars.*^  If  the  collision  occurs  in  the  day  time,  the  poles, 
wires,  tracks  .and  othea-  appliances  of  the  railway  company  may  be 
so  clearly  visible,  that  one  in  the  exercise  of  due  care  should  be 
aware  of  the  railway  system,  and  the  driver  may  be  eharged'  with 
contributory  negligence  in  failing  to  learti  of  its  presenca^^ 

61.  Sbelton  v.  Union  Traction  Co.,  64.  Lindley  v.  Fries,  etc.,  Co.,  153 
99  Kans.  34,  160  Pac.  977.  N.  Car.  394,  69  S.  E.  374. 

62.  Wegton,  v.    Grand    Eapids    R-  65.  Beaver    Valley   Milling    Go.   v. 
Co.,   180  Mich.   373,  147  Nl   W.   630.  Interurban   Ry.   Co.    (Iowa),   166   N. 

68.  Maraton    v.    Shreveport    Trac-       W.  565. 
tion    Co.,    140   La.    18,    72    So.    794. 
49 
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Sec.  596.  Looking  for  approaching  street  cars  —  backing 
or  turning  in  street. 

One  backing  ai\  automobile  fix>|n  a  garage  to  a  street  along 
whicb,  street  cars  are  accustomed  to  run,  cannot  be  said  to  b^  in,  the 
exercise  of  reasonable  care,  if  he  does  not  look  for  approaching 
cars  as  he  backs  his  machine."*  So,  too,  one  about  to  turn  his  motor 
vehicle  around  in  the  street  must  look  for  approaching  street  cars, 
before  making  the  turn;  and,  if  he  fails  in  this  respect,  he  may 
be  charged  with  contributory  negligence.*^ 

Sec.  597.  Looking  for  approaching  street  cars  —  failure  to 
see,  though  looking. 

As  a,  general  proposition,  a  traveler  along  a  strwt  or  highway,  is 
chargeable  with  a  knowledge  of  such  conditions  as  he  should  dis- 
cover in  the  exercise  of  due  care.**  Thus,  if  a  m.otor  vehicle  collided 
with  a  street  ear  which  was  in  plain  view  and  would  have  been  seen, 
by  the  driver  had  he  exeo-cised  reasonable  care  in  looking  for  cars, 
it  does  not  avail  him  to  claim  that  he  looked  for  approaching  street 
cars  but  failed  to  see  any.*^  His  failure,  to  see  what  is  in  plain 
sight  is  as  culpable  as  not  to'look.  The  surrouny.ing  circumstances, 
however,  may  be  such  as  tend  to  excuse  the  failure  of  the  driver 
ix)  see  an  approaching  car  and  to  present  a  question  for  the  jury  as 

66.  Holmes  v,  Sandpoiiit  &  I.  R.  meivt  where  he  is  not  shown  to  be 
Co.,  23  Idaho,  345,  137  Pac.  533.  physically  disabled  in  his  eyesight." 

67.  Capp  V.  Southwestern  Tract.  &  England   v.    Southewest  Missouri   K. 
Power  Co.-,  142  La.  539,  77  So.  141;  Co.    (Mo.  App.),  180  S.  W.  32. 
Birch    V.    Athol,    etc.,    Ry.    Co.,    198  69.  i&reenhill     i.     Connecticut    Co. 
Mass.  257,  84  N.  E.  310.  (Conn.),  103  Atl.  646;  Birch  v.  Athol. 

68.  "  The  plaintiff,  an  adult  in  fi^ll  etc.,  Ry.  Co.,  198  Mass.  257,  '84  N.  E. 
possession  of  his  senses  so  far  as  this  310;  Pigeon  v.  Massachusetts,  etc., 
record  shows,  in  broad  daylight,  was  St.  Ry.  Co.  (Mass.),  119  N.  E.  762; 
therefore,  as  a  matter  of  law,  charged  Oswald  v.  Utah  L.  &,  R.  Co.,  39  Utah, 
with  knowledge  of  its  approach,  for  245,  117  Pac.  46;  Herrett  v:  Puget 
to  look,  in  the  eyes  of  the  law  is  to  Sound,  etc.,  P.  Co.  (Wash.),  173  Pac. 
see  th.at  which  is  before  one  in  plain  1024.  See  also  Spence  v.  Milwaukee 
view,  and  the  courts  close  their  doors  Electric  Ry.  &  Light  Co.,  163  Wis 
on  one  falling  short  in  that  require-  120.  157  N.  W.  517. 
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to  his  contributory ,  negligeiice. .  ^hus,  on  an  interurban  electric 
railway  crossing^  if  the  driver  of  an  automobile  at  a  proper  place 
six>ps  and  looks  and  listens  for  appifoaehing  cars  and  does  not  dis- 
cover the  approach  of  a  car,  he  may  be  justified  in  attempting  to 
cross  the  track;  and,  in  such  a  case,  his  contributory  negligence 
may  be  a  question  for  the  jury.™ 

Sec.  598.  Looking  for  approaching  street  cars  —  looking  to 
rear. 

As  is  stated  above,'^  a  street  railway  company  has  the  para- 
mount right  to  the  space  occupied  by  its  tracks  between  street  cross- 
ings, but  other  travelers  may  properly  use  such  space  subject  to, 
the  rights  of  the  company.-  The  driver  of  a  motor  vehicle  is  not 
necessarily  guilty  of  contributory  negligence  because  he  is  operat- 
ing his  machine  along  tie  track  of  a   street  railway  cdmpany, 


70.  Loftus  \.  Pacific  Elec.  Ry.  Co., 
166  Cal.  464,  137  Pac,  34,  wherein 
the  .situation  was  explained  as  fol- 
lows :  "  We  think  the  present  case 
is  not  one  in  which  it  can  be  said 
that  the  uncontradicted  evidence 
forces  the  conclusion  that  the  plain- 
tiflf  a  ])  preached  the  track  without  ex- 
crcisinfi  the  care  which  an  ordinarily 
prudent  man,  situated  as  he  was. 
would  have  exercised.  Before  he 
turned  his  automobile  to  cross  the 
track,  he  brought  his  machine  to  a 
stop,  or  nearly  to  a  stop,  and,  as  he 
testified,  looked  and, listened  to  ascer- 
tain whether  a  train  was  approach- 
ing. At  that  time  the  train  was 
still  at  such  a  distance  and  so  placed 
as,  under  the  evidence,  to  justify  the 
inference  tJiat  it  could  not  be  seen 
or  heard  by  one  in  plaintiff's  posi- 
tion. As  he  advanced,  after  turning 
to  cross  the  tracks,  the  point  beyond 
which  the  easterly  track  was  hidden 


by  the  line  of  poles  was  constantly 
coming  nearer  to  him,  as  was  the 
train.  Under  all  the  circumstances, 
there  is  nothing  unreasonable  in  the 
inference  that  the  train  could  neither 
be  heard  nor  seen  by  plaintiff  from 
the  time  he  first  slowed  down  until 
he  reached  the  pointj  on  the  west 
track,  where,  as  he  says,  he  became 
aware  of  the  fact  that  a  train  was 
approaching.  This  being  so,  the  jury 
had  the  right  to  believe,  from  the 
plaintiff's  story,  tha,t  he  took  advan- 
tage of  every  opportunity  to  learn  of 
the  possible  approach  of  a  train,  and 
that,  notwithstanding  his  precau- 
tions, he  could  not,  and  did  not,  know 
that  a  train  was  nearing  the  crossing 
iintil  he  was  in  a  position  of  danger 
from  which  he  was  unable,  by  the 
exercise  of  ordinary  care,  to  extricate 
himself." 

71.  Section  586. 
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thougli,  perhaps,  greatei'  caution  is  imposed  on  him  than  if  he 
were  running  the  car  along  a  course  where  danger  from  a  street 
car  would  not  be  anticipated.  He  is  not,  howevea",  as  a  matter  of 
law,  required  continually  to  look  to  the  rear  to  see  if  a  car  is  ap- 
pi'oaching.'^^  His  dutj  to  other  travelers  I'equires  a  cai'eful  lookout 
in  front  to  avoid  pedestrians  and  other  vehicles.''^    A- greater  de- 


78.  Capital  Tr.  Co.  v.  Crump,  35 
App.  D.  C.  169;  Bruening  v.  Metro- 
politan St  Ry.  Co.,  180  Mo.  App. 
434,  168  S.  W.  348;  Foley  v.  Forty- 
second  St.  E.  Co.,  49  Misc,  (N.  Y.) 
649,  97  N.  y.  Suppl.  958 ;  HJxch  v. " 
Cincinnati  Tr.  Co.,  38  Ohio  Circuit 
Eep.  685;  Baldle  v.  Taeoma  Ry.  & 
Power  Co.,  52  Wash.  75,  100  Pac. 
162. 

Looking,  back. — "A  driver  in  a  city 
street  has  a  right  to  expect  that 
street  cars  will  be  managed  with  rea- 
sonable care  and  a  proper  regard  for 
the  rights  of  others  lawfully  using 
the  street,  and  he  may  drive  along 
the  track  in  full  view  of  a  car  ap- 
proaching from  the  rear;  and  the 
fact  that  he  so  proceeds  for  any  dis- 
tance will  not  charge  him  with  con- 
tributory negligence  in  case  of  a  col- 
lision, if,  under  all  the  circumstances, 
his  conduct  was  consistent  with  ordi- 
nary prudence;  the  only  limitation 
on  his  right  being  that  lie  must  not 
unnecessarily  interfere  with  the  pass- 
age of  the  car,  which,  though  entitled 
to  preference,  has  not  an  exclusive 
right  to  the  track.  As  to  the  duty 
imposed  upon  a,  person  driving  along 
street  car  tracks  it  seems  to  have 
been  well  stated  in  a  case  in  Missouri 
that  a  person  having  used  proper 
care  in  driving  upon  the  tracks  is 
not  bound  to  look  back  to  see  if  a 
car  is  coming  from  the  rear.  It  is 
the   duty   of   persons   driving  on   the 


street  to  look  ahead  so  as  to  be  able 
to    proceed    with    safety,    so    far    as 
other    users    of    the    street    are    con- 
cerned  and   they    have   the   right   to 
presume   that   persons   in   control   of 
cars    and    other     vehicles     following 
them  will  be  on  the  lookout  for  their ' 
safety  and  avoid  running  upon  them 
from  behind.     So  a  driver  of  an  au- 
tomobile   is   not   guilty    of   contribu- 
tory  negligence   as   a  matter  of   law 
by  reason  of  driving  upon  street  car 
tracks,  nor  by  reason  of  the  fact  that 
while  upon  such   tracks  he  does  not 
look  back  from  time  to  time;  because 
•he    has    a    paramount    duty   to   look 
ahead,  and  may  rely  for  his  protec- 
tion at  night  upon  the  red  light  on 
the  rear  of  his  amtbmobile."     Nellis 
on  Street  Railways   (2d  Ed.),  §  418. 
73.  Section   33fe.     "It  is  true  that 
it   [driving  on  track]   puts  upon  the 
driver  of  €he  vehicle  a  greater  degree 
of  care,  but  it  does  not  put  upon  lijm 
the  burden   of  keejjlng  a  lookout  to 
the  rear  to  the  exclusion  of  his  duty 
to    look    ahead.      The    duty    to    look 
ahead   is   paramount.     The  red   rear 
light    is    in    itself    a    warning    upon 
which  the  driver  has  a  right  to  rely 
for  protection  from  oncoming  cars  or 
vehicles,  which,  although  they  have  a 
paramount  right  of  way,  must  assert 
it   in   some   accepted   manner,   as   by 
ringing  a  bell  or  sounding  a  whistle, 
so  that  the  driver  may  clear  the  'way 
for  "the  one  to  whom   it  more  prop- 
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gree  of  caution  is  imposed  on  the  auto  driver  whem  he  has  knowl- 
edge of  a  car  approaching  from  the  rear  which  is  likely  to  over- 
take him.'^  And  it  has  b^n  held  that,  when  a  person  drives  an 
automobile  with  the  curtains  down  ait  a.  speed  of  ten  to  fifteen 
miles  an  hour  in  the  day  time,  too  close  to  a  railway  track  for  a 
ear  to  clear  the  machine,  and  the  machine  is  stinick  from  behind 
by  a  car  which  the  driver  of  machine  could  have  avoided  if  he  had 
looked  back,  the  driver  is  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  tliere  is  no  case  for  the  jury.''^ 

Sec.  59^.  Crossing  in  front  of  observed  car. 

There  is  no  positive  rule  of  law  under  all  circumstances  which 
forbids  an  auto  diriver,  under  penalty  of  being  charged  with  neg- 
ligence, from  crossing  a  street  along  Avhich  a  street  car  is  ap- 
proaching.''*    If  such  wea-e  the  law,  a  motor  traveler  wishing  to 


erly  belongs.  Whether  the  chauffeur 
was  guilty  of  contributory  negligence 
:in  driving  his  automobile  along  the 
track  under  the  circumstances  was  a 
question  of  fact.  The  driver,  owed  a 
duty  to  pedestrians  as  well  as  to  the 
street  car  company,  and  the  jury  may 
have  found  that,  considering  the  fog 
and  darkness,  it  was  the  part  of  pru- 
dence for  him  to  take  the  center  of 
the  street  rather  tlian  the  open  road- 
way at  the  side."  Baldie  v.  Tacoma 
Ry.  &  Power  Co..  53  Wash.  75,  100 
Pac.   163. 

74.  Watts  V.   Ey.,    34   Pa.   Co.   Ct. 
Rep.  373. 

75.  Speakman  v.  Philadelphia,  etc., 
Co.,  42  Pa.  Sujer.  Ct.  558. 

7fe.  Crossing  ahead  of  car. — "  It  is 
the  duty  of  the  (Jriver  of  a  vehicle 
about  to  cross  street  car  traojcs,  on 
observing  the  rapid  approach  of  a 
street  car,  to  take  into,  consideration 
the  fact  that  it  can  neither  turn  out, ' 
nor   stop   instantly;    but  if,   on   such 


consideration,  he  enters  on  the  track 
when  the  car  is  so  far  away  and  ap- 
proaching at  such  speed  that,  by  the 
exercise  of  reasonable  diligence,  it 
can  be  stopped,  he  is  not  thereby 
guilty  of  negligence.  A  driver  has  a 
right  to  cross  a  street  railway  track, 
although  he  may  see  a  car  in  the 
distance,  if  he  may  reasonably  sup- 
pose he  can  cross  before  it  reaches 
him.  When  a  team  is  driven  upon 
a  street  car  track  with  a  car  ap- 
proaching a  block  or  less  away,  the 
driver  and  the  motorman  assume  each 
a  reciprocal  duty.  The  one  must  use 
ordinary  prudence  to  avoid  receiving 
injury;  the  other  must  use  ordinary 
prudence  to  avoid  inflicting  injury. 
And,  when  injury  is  inflicted,  it  is 
ordinarily  for  the  jury,  under  proper 
instructions,  to  say  who  has  neg- 
lected the  duty  and  who  has  been 
guilty  of  the  negligence.  And  it  ie 
only  when,  as  in  the  cases  above 
cited,  the  situation  as  to  negligence 
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cross  some  of  the  busy  thoroioghf  ares  in  a  large  city  would  have  his 
pi'ogi'ess  indefinitely  stopped.     Whether  a  motorist  is  guilty  6f 


is  so  plain;  clear,  and  unequivocal  as 
to  admit  of  but  one  answer,  that  the 
court  may  declare  negligence  as  a 
ihutter  of  law  and  enter  a  judgment 
of  nonsuit.  And  it  cannot  be  said 
as  a  matter  of  law  that  one  who , 
drives  upon  or  across  or  by  reason 
of  passing  teams  is  compelled  to  stop 
on  a  street  railway  track,  the  ap- 
proaching car  being  at  some  consid'-  ' 
erable  distaijce,  is  guilty  of  such  neg- 
ligence as  a  matter  of  law  will  pre- 
clude a  recovery.  The  driver  has  a' 
■right  to  assume  that  the  car  is  under 
conijrol,  or  wi|ll,-b,e.  controlled,  when 
the  motorman  sees  him  upon  the 
track,  and  that  he  will  not  run  into 
him.  '  It  is  for  tlie  jury  to  say 
whether  he  or  the  motorman  was 
guilty  of  tliat  negligence  —  the  last 
efficient  caused  but  for  which  the 
accident  would  not  have  happened. 
But  one  who,  thinking  that  he  can 
drive  across  the  street  in  front  of  an 
electric  oar,  which  he  sees  approach- 
ing, attempts  to  do  so,  with  the  re- 
sult that  there  is  a  collision  when  the 
front  wheels  of  the  wagon  are  on  the 
track,  is  giiilty  of  contributory  neg- 
ligence. It  is  not  negligence  for  a 
person  to  drive  across  street  railway 
tracks  whenever  .and  wherever  he  may 
have  occasion  to  do  so,  and  this  right 
of  crossing  the  tracks  is  not  confined 
to  street  crossings.  The  question  of 
negligence  in  such  cases  depends  upon 
the  proximity  or  remoteness  of  the 
car,  its  speed,  and  other  circum- 
stances. It  is  the  duty  of  a  traveler 
te  look  out  for  himself,  and  to  exer- 
cise such  ordinary  care  as  would  be 
exercised    by    a    reasonably    prudent 


jierson  under  attendant  circum- 
stances, the  duty  imposed  upon  per- 
sons crossing  steam  railway  tracks 
to  stop,  look,  and  listen  is  not  rigidly 
applied  to  persons  traveling  a  street 
(Used  by  a  street  railway.  The  fail- 
ure of  a  person  to  look  for  apijroach- 
ing  cars  before  crossing  street  rail- 
way tracks  does  not  place  him  in  any 
worse  position  that  if  he  had  looked 
and  seen  the  car;  and,  therefore,  if, 
at  the  time  when  he  started  to  drive 
across  the  track,  the  car  was  at  such 
a  distance  that  an  attempt  to  cross 
.after  having  seen  it  would  not  have 
been  contributory  negligence,  his 
failure  to  look  for  the  car  will  not 
preclude  his  recovery.  A  person  is 
not  guilty  of  contributory  negligence 
merely  ^because  he  attempts  to  cross 
a,  street  railway  when  a,  car  is  ap- 
proaching. If  that  were  so,  he  could 
never  attempt  to  cross  such  a  track 
in  the  crowded  part  of  a  city,  where 
there  is  practically  always  an  ap- 
proaching car.  In  such  case,  negli- 
gence depends  upon  the  proximity  or 
remoteness  of  the  car,  'its  speed,  and 
all  other  circumstances  surrounding 
the  occurrence.  It  is  not  negligence 
per  se  for  one  to  cross  a  street  rail- 
way track  in  front  of  an  approaching 
ear  which  he  has  seen  and  which  is 
not  dangerously  near.  One  is  not 
bound,  at  his  peril,  to  know,  before 
attempting  to  cross  a  street  railwa.y 
track,  that  a  collision  between  his 
vehicle  and  an  approaching  ear  will 
not  occur,  but  he  is  only  required  to 
make  such  observation  as  would  con- 
vince a  reasonably  prudent  man  in 
a    like    situation    that    the    passage 
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fontributoi-y  negligence  in  trying  to  cross  a  street  ahead  of  an 
-approaching  street. ear  which  he  sees,  depends  upon  the  respective 
speeds  of  the  two  conveyances  and  their  relative  distances  from 
the  intei-section  of  the  streets.  Whether  the  automobilist  should 
stop  or  proceed  depends  upon  the  surrounding  circumstances." 
The  street  car  may  be  so  far  from  the  danger  point  at  the  time 
the  automobilist  attempts  to  pass  that  it  can  be  said  that  he  was 
■clearly  not  guilty  of  negligence.  On  the  contrary,  the  street  oar 
iaay  be  so  close  to  the  intersecting  point  that  a  driyer  would  be 
Tash  in  attempting  the  hazard  of  crossing,  and  the  court  will  have 
no  difficulty  in  adjudging  him  guilty  of  contributory  negligence  as 
a  matter  of  law.'*  Between,  the  two  extremes  are  a  large  number 
■of  cases  where  the  burden  of  deciding  the  question  of  contributory 
negligence  is  placed  on  the  jury.'''    Where,  in  the  exercise  of  cora- 


<?ould  be  made  in  safety."     Nellis  on 
Street  Railways    {2d  Ed.),  §  414. 

77.  Goan  v.  Ogden,  etc..  Ry.  Co. 
(Utah),  169  Pac.  949. 

78.  AJahama. — ^Ross  v.  Brannon,  73 
■So.    439. 

Connecticut. — Greenhill  v.  Connec- 
ticut  Co.,    103    Atl.    646. 

J/Hmdis.— Hedmark  v.  Chicago  Rys. 
€o..   192  111.   App.   584. 

Jowa. — Yetter  v.  Cedar  Rapids,  etc., 
Tly.  Co..   166  N.  W.  592. 

Louisiana. — Marston  v.  Shreveport 
Traction  Co.,  140  La.   18,  72  So.  794. 

Maine. —  Thompson  v.  Levviston, 
fie.,  St.  Ry.,  115  Me.  560,  £)9  Atl. 
370. 

Michigan. — Miller  v.  Detroit  United 
Hy.,  166  N.  W.  870.  See  also  Ste- 
venson A.  Detroit  United  Ry.,  167 
Mich.   45,   132   X.   W.   451. 

Minnesota. — Haleen  r.  St.  Paul 
■City  Ry.  Co.,  170  X.  W.  297:  Kirk 
y.  St.  Paul  City  By,  Co.,  170  X.  W. 
517. 

ye«i  yorfc.— James  Ever.ard's  Brew- 


eries \ .  New  York  Rys.  Co.,   151  N. 
Y.  Suppl.  905. 

Worth  Cfaroliiia. — Lindley  >'.  Fries, 
etc.,  Co.,  153  N.  Car.  394,  69  S.  E. 
274;  Kime  v.  Southern  Railway  Co., 
153   X.  Car.   398,   69   S.   E.   274. 

Pennsylvania. — Luterman  v.  Pitts- 
burgh Rys.  Co.,  66  Pitts.  Leg.  .tour. 
311. 

Rhode  Jslaticl. — Fillmore  v.  Rhode 
Island   Co.,    105    Atl.    564. 

Utah. — Goan  v.  Ogden,  etc.'Ry. 
Co..   169   Pac.   949. 

Washington. — Blanchard  v.  Puget 
Soiind  Tract.,  L.  k  P.  Co.,  177  Pac. 
822.  '  '._ 

79.  Delaware. — Garrett  v.  People's 
R.  Co..  6  Penn.  39,  64  Atl.  254. 

Tovxi. — Flannery  i-.  Interurban  Ry. 
Co..   171  Iowa,   238,   153  X.   W.   1027. 

Louisiana. — Maritzky  v.  Shreveport 
Rys.  Co.,  144  La,  '.  81  So.  253. 

Massachusetts. — Bailey  v.  Worces 
ter.  Consol.  St.  Ry.  Co.,  228  Mass, 
477,  117  N.  E.  824. 

Michigan. — Prince  v.  Detroit  United 
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mpn  piTidence,  a  person  may  think  there  is  reasonable  time  to 
cross  a  street  railway  safely,  he  is  not  charg&able  with  negljgeince 
in  attempting  it.*"  But  this  rule  does  not  assist  the  traveler  wHere 
ie  has  placed  himself  in  a  dangerous  position  by  reason  of  his 
negligence  in,  failing  to  look  fpr  a,ppro^cliing  cars,  and  the  only 
appaj-ent  escape  from  injury  is  to  attempt  the  crossing  before  he 
is  struck  by  the  car.*^  If  the  automobilist  reaches  tlie  crossing  dis- 
tinctly in  advance  of  the  street  car,  he  has  a  right  to  assume  that 
he  will  be  aUpwed  to  proceed  aiid  that  the  street,  car  will  slacken 


Ry.  Co.,  192  Mich.  194,  158  N.  W. 
861;  Traveler's  Indemnity  Co.  v.  De- 
troit United  Ry.,  193  Mich.  3T5,  159 
N.  W.  528.  "  The  chauffeur's  negli- 
gence was  clearly  a  question  for  the 
jury.  He  testified  that  lie  was  look- 
ing for  a  chance  to  cross,  and  availed 
himself  of  a  time  when  there  was  no 
approaching  car  within  the  block, 
near  the  center  of  which  he  crossed ; 
that  he  saw  the  car,  which  hit  the 
left  hind  wheel,  when  it  was  300  or 
400  feet  beyond  the  first  street  north, 
and  thought  he  had  plenty  of  time  to 
get  over  ahead  of  it,  while  Kays, 
whose  back  was  towards  the  ap- 
proaching car.  confirms  his  claim 
t-hat  he  took  note  of  the  situation 
and  looked  both  ways  as  the  automo- 
bile was  about  to  cross  the  tracks. 
This  is  not  a  case  of  failing  to  look 
and  see  the  approaching  car,  but  of 
reasonable  judgment  and  prudence  in 
attempting  to  cross  after  seeing  it. 
If  it  was  reasonable  for  him  to  be- 
lieve he  could  cross  safely,  he  was 
not  negligent  in  attempting  it.  Pro- 
vided the  car  was  as  far  away  as  he 
testified,  it  would  have  to  travel  at 
an  unusual  rate  of  speed  to  catch 
him,  and  in  forming  a  judgment  he 
had  a  right  to  assume  that  a  reason- 
ablfe  degree  of  care  according  to  con- 


ditions would  be  observed  by  the  mo- 
torman  also.  If  by  reason  of  the 
misty  evening  and  fading  light  it  was 
more  difficult  for  the  motorman  to 
observe  clearly  plaintiff's  position 
and  readily  discover  whether  or  hot 
he  had  cleared  the  track,  it  was  his 
duty  '  to  have  the  ear  under  such 
control  as  to  admit  of  its  being 
stopped  after  he  became  able  to  dis- 
cern objects  on  the  track,  and  before 
a  collision  with  such  objects  should 
occur.' "  Travelers  Indemnity  Co.  v. 
Detroit  United  Ry.,  19,3  Mich.  375, 
159  N.   W.  528. 

Minnesota. — Daj-  v.  Duluth  St.  R. 
Co.,   121   Minn.   445,    141   N.   W.   795. 

Missouri. — Byerley  \.  Metropolitan 
St.  R.  Co.,  172  Mo.  App.  470,  158  S. 
W.  413. 

A'eH'  Ym% — ^Rrapdt  v.  New  York 
Rys.  Co.,  85  Misq.  40;  147  M..  Y. 
Suppl.  17.  Seft  also  Hirsch  v.  Inter- 
urban  St.  R.  Co.,  94  N.  Y.  Suppl. 
330. 

Wisconsin . — Dahinden  v.  Milwau- 
kee Elec.  Ry.  &  L.  Co.,  171  N.  w. 
669.  ; 

80.  Hickey  v.  Detroit  United  Ry. 
(Mich.),  168  N.  W,  517. 

81.  Congdon  v.  Michigan  United 
Tv.notion  Co.   (Mich.),  165  N.  W.  744. 
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its  speed,  or  stop  if  necessary.*^  And  lie  may  assume  that  the 
street  car  will  not  he^  run  at  an  unreasonable  speed  or  at  a  rate 
■which  is  a  violation  of  a  municipal  regulation.^^  If  he  proceeds 
aci-oss  a  street  railway,  track  pursuant  to  the  directions  of  a  traffic 
officer,  he  will  not  be  charged  with  contributory  negligence  a®  a. 
matter  of  law.^  Where  ample  opportunity  seems  to  be  afforded 
for  ^e  safe  passage  of  the  automobile  at  the  time  its  driver  starts 
across  the  street,  but  before  reaching  a  place  of  safety  his  progress 
is  obstructed  by  other  vehicles,-  and  the  street  car  fails  to  stop  be- 
fore striking  him,  the  questions  of  negligence  and  contributory  neg- 
ligence are  generally  for  the  jury.*^  Where  at  an  intersection  of 
streets  a  passenger  on  a  street  car  was  injured  by  a  collision  be-, 
tween  the  car  and  an  automobile  and  it  appeared  that  the  motor- 
man  saw  the  aiitoanobdle,  which  had  its  lamps  lit  and  brightly  shin- 
ing, at  a  distance  of  only  eighty  to  a  hundred  feet  from  him  when 
it  was  moving  at  from  eighteen  to  twenty  miles  an  hour  and  that 
"the  chauffeur,  not  seeing  the  car  until  within  about  twelve  feet 
of  it,  attempted  to  turn  suddenly  to  the  right  and  avoid  a  collision, 
but  in  the  effort  to  do  so  his  machine  skidded  and  struck  the  car  on 
the  side,  it  was  held  that  the  motorman  was  not  negligent,  but  that 
the  chauffeur  was  guilty  of  gross  carelessness.*^ 

Sec,  600.  Driving  auto  along  track  —  in  general. 

Though  a  street  railway  company,  except  over  intersecting 
streets,  has  a  paramount  right  to  the  use  of  that  part  of  the  high- 
way occupied  by  their  tracks,*''  a  traveler  is  not  necessarily  guilty 
of  negligence  in  guiding  his  conveyance  along  the  tracks.**  Es- 

82.  Prince  v.  Detroit  United  Ey.  86.  Minneapolis  St.  Ry.  Co.  v. 
Co.,  193  Mich.  194,  158  N.  W.  961.           Odegaard,  182  Fed.  56.  104  C.  C.  A. 

83.  Byerley  v.  Metropolitan  St.  E.       496. 

€o.,    173   Mo.    App.    470,    158    S.    W.  87.  Section   586. 

413.     And  see  section  609.  88.  Watts   v.  Montgomery  Tr.  Co., 

84.  American  Automobile  Ins.  Co.  175  Ala.  103,  57  So.  471 ;  Capital  Tr. 
V.  United  Eys.  Co.  of  St.  Louis  (Mo.  Co.  v.  Crump,  35  App.  D.  C.  169; 
App.),  306  S.  W.  357.  Foley  v.  Forty-second  St.  R.  Co.,  49 

85.  Anderson  v.'Puget  Sound,  etc.,  Misc.  (N.  Y.)  649,  97  N.  Y.  Suppl. 
Co.,  89  Wash.  83,  154  Pac.  135.  938;  Baldie  v.  Taeoma  Ry.  &  Power 
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pecially  is  this  so  whenthe.road-  outeide  of  the  tracks  is  i'mpas- 
sable.*'  He  is  bound,  howevei',  to  anticipate  that  street  railway 
ears  will  approach,  and  consequemrtly  more  caution  is  required 
than  if  the  driver  were  using  some  other  part  of  the  highway.'* 
That  is,  he  must  use  ordinary  care  to  avoid  a  collision  with  a  car 
approaching  from:  the  front  or  rear,  as  well  as  to  avoid  injury  to 
pedestrians  and  travelel's  in  other  vehicles ;  whereas,  when  using 
another  part  of  the  highway,  he  avoids  the  necessity  of  precautious 
against  street  cars  thus  approaching.     It  may  be  that  a  munici- 


Co.,  52  Wash.  75.  3  00  Pac.  163;  Pan- 
tagis  V.  Seattle  El.  Co.,  -63  Wash. 
159,  114  Pac.  1044;  O'Brien  v.  Wash- 
ington W.  P.  Co.,  71  Wash.  688,  139 
Pac.  391. 

Use  of  tracks. — "  The  rules  as  to 
rights  of  way  applicable  to  steam 
railroads  and  travelers  in  the  high- 
ways are  not  .applicable  to  street  rail- 
ways and  wagons  traveling  along  tlie 
streets  of  a  city,  and  a  driver  has  the 
right  in  crossing  such  a  railway  to- 
rely  upon  the  exercise  of  ordinary 
care  by  the  gripman  of  a  ear  to 
avoid  a  collision.  One  traveling  with 
a  horse  and  veliiele  on  a  street  upon 
which  such  cars  are  propelled  when- 
over  the  necessary  or  customai"^  use 
of  the  street  requires  or  permits  him 
to  do  sq,  and  it  is  not  contributory 
negligence  per  se  for  him  to  turn 
from  one  track  into  and  upon  the 
other  track,  in  a  street  having  a 
double  track,  to  allow  a  car  to  pass, 
if  in  so  doing,  or  in  endeavoring  to 
turn  back  again,  he  is  struck  by  a 
ear  running  upon  the  other  track. 
Nor  is  he  guilty  of  negligence  in 
failing  to  get  off  the  track  when  a 
car  comes  along,  when  he  tries  his 
best  to  do  so.  and  would  have  done 
80  but  f9r  the  reason  that  the  rails 
were   wet   and    slippery   and   the    ice 


and  snow  thereon  held  his  wheel,, 
jiot  in  turning  toward  the  other 
track,  instead  of  attempting  to  turn 
out  OH  the  side  away  from  it.  where 
lie  had  no  reason  to  anticipate  that 
he  would  be  unable  to  drive  oft'  the 
track  at  any  time,  and  get  out  of  the 
way  of  the  car.  Street  railway  com- 
panies have  no  su^eh  proprietary  in-- 
torest  in  the  portipn  of  the  street 
upon  which  their  tracks  are  laid  as 
lirrtits  the  rights  of  the  general  pub- 
lic to  use  the  same  territory  as  fu 
part  of  the  public  highway,  so  as  to 
impose  upoii  travelers  the  duty  of 
Iceeping  themselves  and  horses  out  of 
tlie'way  of  the  cars  on  i  such 'tracks." 
Xellis  on  Street  Railways    ( 2d  Ed^) , 

§  417.  ,; 

Instructions. —  There  was  no  error 
in  instructing  the  jury  that  it  is  the 
duty  of  drivers  of  automobiles  along 
a  street  upon  which  there  is  laid  a 
street  car  track  to  yield  the  right  of 
way  to  the  street  cars,  when  they  can 
reasonably  do  so.  Buseh  v.'  Los  An- 
geles Ry.  Corp.    (Cal.),  174  Pac.  665. 

89.  Langford'  v.  San  Diego  Elec. 
Ry.  Co.,  174  Cal.  739,  164  Pac.  398. 
See  alsQ  McNeal  v.  Detroit  United 
Ry.   (Mich.i),  164  N.  W.  417. 

90.  Baldie  \.  Tacoma  Ry.  &  Power 
Co.,  53  Wash.  75,  100  Pac.  163. 
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pality  under  its  police  power  can  enact  an  ordinance  forbidding 
the  use  of  the  tracks  by  automobilists  so  that  one  violating  the  or- 
dinance would  be  guilty  of  contributory  negligence  and  ban-ed  f  ronr 
recovering  for  his  injuries.  But  an  ordinance  which  merely  re- 
quires travelers  to  keep  to  the  right  of  the  center  of  the  highway 
and  does  not  expressly  forbid  the  use  of  street  railway  tracks, 
though  such  tracks  may  be  in  the  center  of  tJie  street,  is  not  deemed 
to  have  been  enacted  for  the  'benefit  of  the  street  railway  company, 
and  it  cannot  base  contributory  negligence  oni  its  violation.^^  Nor 
is  an  ordinance  requiring  slow  moving  vehicles  to  keep  to  the  right- 
hand  curb  of  the  street  in  order  to  allow  faster  vehicles  an  oppor- 
tunity toward  the  left^  deemed  applicable  as  between  a  sti-eet  car 
and  another  vehicle. ^- 

Sec.  601.  Driving  auto  along  track  —  car  from  rear. 

The  driver  of  an  automobile  is  npt  required  continuously  to-  look 
to  the  rear  to  discover  the  approach  of  cars  from  that  direction  f^ 
in  fact,  his  paramount  duty  is  to  keep  a  reasonably  careful  lookout 
in  front  for  other  travelers  and  conveyances.  But  he  cannot,  con- 
tinue his  course  along  the  track  heedless  of  the  approach  of  sti-eet 
cars  from  the  rear  and  regardless  of  their  paramount  right  to  the 
use  of  the  track.'''  And  especially,  when  he  learns  that  a  street 
car  is  ovei-taking  him.  he  must  use  gi'eater  care  than  is  ordinarily 
required  of  a  traveler,  and  his  failure  may  render  him  guilty  of 
contributory  negligence. ^^  Where  an  automobile  was  driven  with 
the  curtains  down  at  a  speed  of  from  ten  to  fifteen  miles  an  hour 
in  the  daytime,  so  close  to  the  track  that  a  car-  could  not  clear  the 
machine,  and  the  driver  could  have  avoided  the  collision  had  he 
looked  back,  it  was  held  that  he  was  guilty  of,  contributory  negli- 

91.  Watts  V.  Montgomery  Tr.   Co..  93.  Section  598. 

175  Ala.  102,  57  ."^o.  471.  94.  Smith   v.    Somerset   Tract.    Co. 

92.  Langford    v.    San    Diego    Elee.        (Me.),  104  Atl.  .788. 

Ry.  Co.,  174  Cal.  729,  164  Pac.  398:  95.  Watts  v.   By..   34   Pa.   Oo.   Ct. 

O'Brien  v.  Wasjiington  W,  P.  Co.,  71       Rpp.    373. 
Wash.  688.  129  Pac.  391. 
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gence  as  a  matter  of  law.'"  Under  some  circumstances,  the  driver 
of  a  motor  vehicle  may  be  charged  with  negligence  if  he  stops  hi» 
car  so  suddenly  that  the  motoraian  of  a  following  street  c£lr  is 
unable  to  avoid  a  collision.  But,  the  driver  is  not  to  be  charged 
with  neglect  of  care  when  the  stop  is  made  on  the  order  of  a  traffic 
policwnan.'" 

Sec.  602.  Driving  auto  along'  track  —  car  in  front. 

When  an  automobile  is  driven  along  the  track  of  a  street  rail- 
road company,  the  driver  is  bound  to  exei'cise  reasonable  care  to 
discover  the  a,pproach  of  cars  in  front  of  him  and  to  turn  out  to 
permit  such  oars  to  pass.'^  He  must  realize  that  street  cars  can 
travel  only  over  a  certain  course,  and  he  must  avoid  that  course 
upon  the  approach  of  cars,  but,  until  a  car  approaches,  he  may 
use  the  tracks  though  such  use  is  not  necessary.^'  Until  the  con- 
trary appears,  the  motorman  of  the  street  car  has  a  right  to  as- 
sume .that  the  driver  of  tte' automobile  will  turn  off  from  the  tracks 
and  avoid  a  collision.-^  When  it  is  dark  or  the  weather  conditions 
are  such  that  the  driver  of  the  machine  cannot  see  far  in  advance, 
if  he  selects  the  street  car  tracks  for  his  course,  he  must  proceed 
at  a  speed  slow  enough  to  enable  him  to  turn  off  the  track  in  time 
to  avoid  an  oncoming  car.^  One  driving  a  motor  vehicle  close  to 
a  street  railway  ti'ack  is  thought  to  be  in  a  better  position  than  the 
motoiTrian  of  an  appi-oaching  street  oar  to  determine  whether  there 
is  room  for  the  conveyances  to  pass  each  other ;  and,  when  the  driver 
of  the  machine  gives  no  sign  to  the  contrary,  the  motorman  may 
assume  that  there  is  no  danger  of  a  collision.^  And  the  driver  of 
a  mptor  vehicle  may  be  guilty  of,  negligence  as  a  matter  of  law, 

96.  Speakman  v.  Philadelphia,  etc.,  99,  Pantages  v.  Seattle  Elec.  Co., 
Co..  42  Pa.  Super.  Ct.  558.  63  Wash.  159,  114  Pac.  1044. 

97.  Reinea  v.  N.  Y.  Rys.  Co.,  103  1.  Pantages  v.  Seattle  Elec.  Co.. 
Misc.    (N.  Y.)    669,  171  N.  Y.  Suppl.  55  Wash.  453,  104  Plac.  629. 

53.  8.  Savage    v.    Public    Service    Ey. 

98.  Petrillo     v.      Connecticut     Co.       Co.,  89  N.  J.  L.  555,  99  Atl.   383. 
(Conn.),  102  Atl.  607.  3.  Sharpnack    v.    Des   Moines   City 

R.  Co.   (lowa)i  115  N.  \V.  475. 
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where,  alter- driving  by  the. side  of  thearack,  he  turns  toward  the 
left  instea4  '^^  right  side  of  another  vehicle  and  onto  the  track  where 
he  is  struck  by  a  ear  which  he  had  seen  approaching.*  Under  the 
general  law  of  the  road,  an  automobile  should  pass  a  street  oar  ap- 
proaching in  front  to  the  right  of  the  street  car ;  and,  his  failure 
tQ  attempt  the  passage  on  the  right  side  may  be  sufficient  ground 
for  a  charge  of  eontri'butory  negligence  against  the  driver.^ 

Sec.  603.  Speed  and  control  of  automobile  —  approaching 
intersecting  streets. 

When  an  automobili&t  is  approaching  an  intersecting  street  along 
which  a  street  car  runs,  it  is  his  duty,  not  only  to  look  for  ap- 
proaching street  cars,^  but  also  to  have  his  cai-  under  such  control 
that,  if  necessary,  he  can  stop  his  progi-ess  before  reaching  the 
street  car  line.''  At  all  times,  tJtie  speed  must  not  e^cceed  a  reason- 
able rate.*  Statutes  and  municipal  ordinances  in  some  cases  limit 
the  speed  of  an  automobile  at  intersecting  streets  or  ^yhen  crossing 
street  railway  tracks.  Such  regulations  must  be  obeyed  by  the 
automobilist,  and  their  violation  m^ay  preclude  a  recovery  for  in- 
juries sustained  in  a  collision.^ 

4.  Brown  v.  Puget  Sound  Bl.  R.  153  X.  Car.  394,  69  S.  E.  274:  Kime 
Co..   76  Wash.  214,  135  Pac.  999.  v.  Southern  Railway  Co.,  153  N.  Car. 

5.  Athens  Ry.   &   Elec.   Co.   v.   Me-       398,  69  S.  E.  274. 

Kinney,  16  Ga.  App.  741.  &8  S.  E.  83.  8.  Garrett    v.    Peoples    R.    Co.,    6 

See  also  Langford  v.  San  Diego  Elec.  Penn.  (Del.)  29,  64  Atl.  254;  Weston 

Ry.  C^.,  174  Cal.  729,  164  Pac.  398.  v.   Grand   Rapids   R.   Co.,   180   Mich. 

e.  Section   592.  373,    147   X.   W.   630.      See  also  Sav- 

7.  Ross  ».  Brannon    (Ala.),  73  So.  age  i.  Public  Service  Ry.  Co.,  89  N. 

439;   Xichols  v.'Pacific  Elec.  Ry.  Co.  .T.  L.   555.  99  Atl.  383.     And  see  sec- 

(Cal.),  174  Pac.  319;  Garrett  v.  Peo-  tion  305. 

pies   R.   Co.,   6   Penn.    (Del.)    29,   64  9.  Garrett    v.    People's    R.    Co..    6 

Atl.   254;    Fair   v.   Union   Tract.   Co.  Penn.    (Del.)    29,    64   Atl.    254;    Co- 

(Kans.),    171    Pac.    649;    Walker    v.  lumbus  R.  Co.  v.  Waller,  12  Ga.  App. 

Rodriguez.   139  La.  251.  71  So.  499;  674,  78-S.E.  52:  Fair  v.  Union  Tract. 

Weston  V.  Grand  Rapids  R.  Co.,  180  Co.    (Kans.),    171   Pac.   &49;   Weston 

Mich..   373,   147   N.   W.   630;    Donlin  v.   Grand   Rapids   R.   Co,,   180  Mich. 

V.   Detroit  United   Ry.    (Mich.).   164  373,  147  N.  W.  630;  Chero-Cola  Bot- 

X.  W.  447;  Lindley  v.  Fries,  etc.,  Co.,  tling    Co.    v.    South    Carolina   Light, 
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Sec.  604.  Speed  and  control  of  automobile  —  stopping. 

As  a  general  pi-oposition,  the  driver  of  a  molor  vehicle  is  not 
required  to  stop  his  machine  before  crossing  a  sl^-eet  railway  track.-'" 
Such  a  precaiition  is  not  usually  required  even  in  the  case  of  a 
grade  crossing  of  a  steam  railroad.^^  But  the  condition  of  travel 
in  a  street  frequently  requires  the  driver  of  a  motor  vehicle  to 
stop  his  machine  to  avoid  a  collision  with  a  street  car.  Moreover, 
the  existence  of  obstructions  in  the  street  may  change  the  situa- 
tion so  that  reasonable  care  will  require  that- the  vehicle  be  brought 
to  a  stop.-"^  As  a  general  rule,  if  he  runs  into  the  street  car,  he  is 
gtiilty  of  negligence,  though  circumstances  are  easily  conceivable 
under  which  such  conduct  is  not  necessarily  negligence. ^^  So,  too, 
when  crossing  an  intersecting  street  along  which  a  street  car  is 
proceeding,  if  the  car  is  so  close  to  the  danger  point  that  the  auto 
driver  is  not  justified  in  attempting  the  crossing,^*  he  should  ac- 
cept the  alternative  and  slacken  his  speed  and  stop  his  mJachirie 
if  necessary.^"  But  if  he  reaches  the  crossing  distinctly  in  advance 
of  the  street  car,  he  can  assume  that  the  motorman  of  the  approach- 
ing car  will  slacken  speed  if  necessary  to  avoid  the  collision,  and 
he  may  proceed  to  exercise  his  equal  right  to  the  use  of  the  street. ^^ 
And,  if  the  driver  of  the  car  is  umable  to  steer  it,  it  is  his  duty,  to 
stop  the  machine  as  soon  as  practioalblQ." 

Sec.  605.  Speed  and  control  of  automobile  —  unf amiliarity 
with  brakes. 

Under  a  statute  requiring  that  every  motor  vehicle  shall  be 

Power  &  Rys.  Co.,  104  S.  C.  314,  88  13.  Section   606. 

S.  E.   534;   Southern  Traction  Co.  v.  14.  Section   599. 

Jones    (Tex.   Civ.   App.),  309    S.   W.  15.  Hansafus  v.  St.  Louis,  etc.,  Rd., 

457.  199  111.  App.  4;   Joyce  v.  Interurban 

10.  Williams   v.   lola   Elec.   E.   Co.  R.    Co.,    172    Iowa,    727,    154   N.   W. 
(Kans.),  170  Pac.  397.  936. 

11.  Section    567.  16.  Harlan  v.  Joline,  77  Misc.   (N. 

12.  Ross  V.  Brannon  (Ala.),  73  So.  T.)    184,  136  N.  Y.  Suppl.  72. 

439;    Williams   v.   lola   Elec.    R.    Oo.  17.  Kneesbaw     v.     Detroit    United 

(Kans.),  170  Pac.  397.  Ry.,  169  Mich.  697,  135  N.  W.  903, 
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©quipped  with  a  good,  and  efficient  brtike  or  brakes,  it  is  the  duty,of 
the  driver  of  such  a  conveyance  -to  be  reasonably  familiar  with  the 
use  of  such  safety  appliances  and  to  use  and  apply  them,  if  need 
be,  to  avoid  accident.  If  the  driver  of  the  vehicle  is  uifaniiliar 
with  the  use  of  the  brakes  and  therefor  is  unable  to  use  them,  and 
his  ignorance  is  one  of  the  proximate  causes  of  a  collision  with  a 
street  car,  he  may  be  precluded  from  recoverying  for  his  injm-ies.^* 

Sec.  606.  Speed  and  control  ol  automobile  —  automobile 
running  against  street  car. 

'Che  fact  that  the  automobile  runs  into  the  street  car  instead  of 
the  street  car  nmnlng  into  the  automobile,  indicates  with  consider- 
able force  that  the  driver  of  the  machine  has  failed  in  his  duty  of 
stopping.^'  At  a  street  crossing,  if  the  street  car  has  proceeded  to 
such  an  extent  that  the  automobile  cannot  cross  in  front  thereof 
with  reasonable  safety,  it  is  the  duty  of  the  chauffeur  to  slacken 
speed  and  give  the  street  railway  company  the  prior  right  to  the 
use  of  the  street  inteirsection.^" 

Sec.  607.  Leaving  auto  standing  near  track. 

The  law  does  not  object  to  the  act  of  the  owner  of  a  vehicle  in 
leaving'  it  standing  unoccupied  by  the  side  of  the  street  or  highway 
for  a  reasonable  length  of  time.^-*^  It  is  not  necessarily  negligence 
for  the  owner  of  a  motor  vehicle  to  stop  the  engine  and  leave  the 
machine  by  the  side  of  the  highway  for  a  brief  period.  But  in  so 
doing  he  must  use  such  a  reasonable  degi-ee  of  prudence  and  fore- 
sight as  would  be  exercised  by  an  ordinarily  pradent  man.  It 
may,  however,  be  negligence  per  se  to  leave  an  automobile  standing 
on  the  track  of  a  street  railway  cCokpany,  or  so  close  to  it  that  it 
will  be  struck  by  a  passing"  car,  where  there  is  no'  reason  or  excuse 

18.  Garrett   v.   People's    E.    Co.,    6  Pa.   220,   99   Atl.   796;    Bayer   v.   St. 
Penn.    (Del.)   29,  64  Atl.  254.  Louis,  etc.,  Ed..  188  111.  App.  323. 

19.  McCreery  v.  United  Eys.  Co.,  20.  Section  599. 
2ai  Mo.  18,  120  S.  W.  24;  Harvey  v.  21.  Section  340. 
Philadelphia  Eapid   Transit  Co.,   255 
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for  leaving  the  machine  at  that  plafie.^^  Where  an  auto  di'iver  in 
a  rural  district  in  the  day-time  stopped  his  ear  to  pay  toll  on  i  a 
turnpike  road  so  close  to  the  track  of  an  electeic  company's  track 
that  a  caa-  could  not  pass  witiiout  striking  it,  although  the  road  was 
sufficiently  wide  to  permit  room  for  passage;,  andi  it  appeared  that 
the  railway  car  was  then  seen  about  sixty  feet  away  where  it 
stopped  to  permit  passengers  to'  gieifc  off  and  "on  and  it  then  pro- 
ceeded without  warning  and  struck  the  automobile,  it  was  held 
that  the  driver  vfia&  guilty  of  contributory  negligence;^  And  whei-e 
one  steps  out  of  his  machine  on  or  so  close  to  a  railway  track  that 
he  is  stinack  by  a  street  car,  and  there  was  nothing  to  prevenit  him 
from  seeing  the  car  or  from  avoiding  it,  it  was  held  that  he  was 
guilty  of  negligence.^^ 

Sec.  608.  Turning  or  backing  auto  in  street. 

In  the  absence  of  statute  or  mimicipal  ordinance  making  a  con- 
trai'y  nile,  there  is  no  objection  to  turning  or  backing  an  automo- 
bile in  the  -street. ^^  But^  when  one  makes  irregular  movements  in 
the  highway,  more  precautions  are  required  than  would  ordinarily 
be  necessary.  Clearly,  the  driver  of  an  automobile  is  guilty  of 
negligence  as  a  matter  of  law  if  he  backs  his  machine  upon  a 
street  railway  track  without  looking  for  an  approaching  cai'.^"  It 
has  even  been  said  that  he  should. look  for  approachiijg  cars  after 
he  has  stai-ted  in  his  backward  course. ^^  And  if  one  .attempts  to 
turn  his  automobile  around  in  the  street,  considerable  care  is  re- 
quired: so  that  he  will  not  collide  with  street  cars  and  other  ve- 
hicles.*' 

22.  Hause   »-.  Lehigh  Valley  Trans.  25.  Section  363. 

Co.,  38   Par  Super.  Ct.  614:   Dyer  v.  26.  Holnies   v.    Sandpoint   &   I.   E. 

Cumberland  County  Power  &  L.  Co.  Co.,    2.5    Idaho,    345,    137   Pac.    532; 

(Me.),  104  Atl.  848.  Birch    ,-.    Athol,    etc.,    Ry.    Co.,    198 

23.  Hause  v,  Lehigh  Valley  Trans.  Mass.  857,  84  N.  E.  310. 

Co.,  38  Pa.  Super.  Ct.  614.  27.  Birch   v.    Athol,   etc.,   Ry.   Co.,. 

24.  Lotharius    v.    Milwaukee,  etc.,       198  Mass.  2.57,  84  N.  E.  310. 
Electric   Railway    &    Light    Co.,  157           28.  Johnson    Oil    Refining    Co.    v- 
Wis.   184.  146  N.  W.  112?. 
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Sec.  609.  Reliance  on  proper  care  by  street  railway. 

Every  traveler  on  the  public  'higkways  relies,  to  a  certain  extent, 
upon  the  exercise  of  reasonable  care  by  other  travelers.  The  driver 
o±  an  automobile  may  assulne,  in  the  absence  of  some  warning  to 
the  contrary  that  the  motorman  of  an  approaching  strfeet  car.  will 
exercise  reasonable  diligence  to  avoid  a  collision.^'  So,  too,  the 
motorman  is  entitled  to  assume  that  the  automobilist  will  use  rea- 
sonable precautions  to  the  same  end.^"  Wheni  a  traveler  having 
an  equal  right  to  the  use  of  the  street  crossing  reaches  the  crossing 
in  advance  of  the  street  car,  he  can  properly  assume  that  the  motor- 
man  of  the  street  car  will  slacken  its  speed  so  as  to  give  the  traveler 
the  right  of  way  to  which  he  is  entitled.^^  But,  when  the  law  gives 
the  street  c^r  a  superior  right  at  the  crossing,  the  automobilist  can- 
not rely  on  the  stopping  of  the  car;  if  it  does  not  stop  and  the 
driver  of  the  machine  does  not  slacken  speed  to  see  whether  the 
street  car  will  proceed,  he  is  guilty  of  negligence. ^^  The  automo- 
bilist may  rely  that  the  motorman  of  the  street  ear  will  obey  an 
ordinance  requiring,  the  street  car  to  stop  at  a  certain  point.^^  So, 
too,  until  he  discovers  the  violation  by  the  motorman,  he  may  as- 
sume that  the  street  car  will  not  exceed  a  reasonable  speed  or  the 
limit  of  speed  fixed  by  a  municipal  ordinance. ^^    But,  in  order  to 

Qalesburg.   etc..   Power   Co.,   ZW   111.  Duluth   St.   Ry.   Co..   138  Minn.   312, 

App.   392.  164   N.   W.   1020. 

29.  Pigeon  v.  Massachusetts,  etc.,  31.  Prince  \ .  Detroit  United  Ry. 
St.  Ry.  Co.  (Mass.),  119  N.  E.  762;  Co.,  192  Mich.  194,  158  N.  W.  861: 
Gagnon  v.  Worcester  Consol.  St.  Ry.  Harlin  v.  Joline,  77  Misc.  (N.  Y.) 
Co.  (Mass.),  120  N.  E.  381;  Prince  v.  184,  136  N.  Y.  Suppl.'  72. 
Detroit  United  Ry.  Co.,  192  Mich.  32.  Long  v.  Philadelphia  Rapid 
194,  158  N.  W.  861;  Reichle  v.  De-  Transit  Co.,  65  Pa.  Super.  Ct.  281. 
troit  United  Ry.  (Mich.),  168  N.  W.  38.  See  Todd  v.  Chicago  City  Ry. 
972;   Day  v.  Duluth  St.  R.  Co.,'  121  Co.,  197  111.  App.  544. 

Minn.   445,   141   N.  W.   795;    Otto  v.  34.  Hoff   v.    Los   Angeles-Pac.    Co., 

Duluth  St.  Ry.   Co.,   138  Minn.   312,  158  Cal.  596,  112  Pac.  53;   Flannery 

164  N.  W.  1020 ;   Haleen  v.  St.  Paul  v.  Interurban  Ry.  Co.,  171  Iowa,  238. 

City  Et.  Co.  (Minn.),  170  N.  W.  207.  15a  N.  W.   1027;   Day  t.  Duluth  St. 

30.  Marston  v.  Rhrevepbrt  Traction  R.  Co.,  121  Minn.  445,  141  N.  w.  795; 
Co.,  140  La.  IS,  72  So.  794;   Otto  v.  Byerly   v.    Metropolitan    St.    R.    Co., 

172   Mo.    App.    470.    158    S.    W.    413; 

.'SO 
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claim  that  he  relied  on  the  observanoe  of  a  municipal  'ordiuauci; 
by  a,  street,  railway  company,  reason  requires  that  the  automobilist 
have  actual  knowledge  of  the  ordinance^  , ,  The  driver  of  a  ve- 
hicle cannot  blindly  rely  on  the  motormanof  la  street  car  perform- 
ing his  duty;  the  driver  musit  exercise  reasonable  care  under  the 
circvimstances.^^  -  « 

Sec.  610.  Violation  of  regulation  by  autoist. 

The  violation  of  a  statute  or  muuipal  regnlation  prescribing  the 
ijonduct  of  an  automobilist  is  considered  as  negligeoiee  or  at  least 
as  evidence  of  negligence;^'  and,  where  the  violation  is  a  proxi- 
mate cause  of  a  collision  between  a  street  car  and  the  vehicle,  the 
street  railway  eompaay  is  not  generally  liable  for  ensuing  dam- 
ages. Thus,  a  violation  of  the  law  of  the  road  which  brings  an 
automobile  m  collision  with  a  street  car,  will  be  ground  for  excus- 
ing the  street  railway  company  from  liability.^*  But,  where  the 
regulation  is  one  which  was  not  enacted  for  the  benefit  of  street 
railway  companies,  it  cannot  rely  thereon  to  defeat  the  recovery  of 
the  automobilist.^'  One  may  be  guilty  of  n^ligence  per  se  if  he 
violates  a  municipal  ordinance  requiring  the  attachment  of  a  mir- 
ror for  the  discovery  of  vehicles  in  the  reax.*"  The  fact  that  the 
automobile  is  not  licensed  according  to  the  State  law  on  that  sub- 
ject, is  generally  considered  not  a  proximate  cause  of  the  collision, 
and  hence  does  not  affect  the  liability  of  the  parties.*^    A  contrary 

"Brandt    v.    New    York    Kys.    Co.,    85  App.  392;  Day  v.  Duluth  St.  Ey.  Co,. 

Miac.    (N.   Y.)    40,   147   N.   Y.   Suppl.  131   Minn.  445,   141  N.  W.  795:   Tait 

17.  V.  B,  C,  Electric  K  Co.,  37  D.  L.  R. 

35.  Voelker  Products  Co.  v.  United  (Canada)  538,  34  W.  L.  E.  684,  22 
Eys.  Co.,  185  Mo.  App.  310,  170  S.  B.  C  R.  571.  And  see  section  298. 
W.  333.  39.  Watts  v.  Montgomery  Tr.   Co., 

36.  Haleen    v.    St.    Paul    City    Ey.  175  Ala.  102,  57  So.  471. 

Co.    (Minn.),  170  N.  W.  307;    Blan-  40,  El    Paso    Ry.    Co.    ^.    Terrazas 

chard  v.   Puget   Sound   Tract.,  L.   &  (Tex.  Cfiv.   App.),  208  S.  W.  387. 
P.  Co.   (Wash.),  177  Pac.  822.     ,  41.  Crossen    v.    Chicago,    etc.,    Co:, 

37.  Section  297.  158    111.    App.    43.      And    see   section 

38.  See   Johnson   Oil   Refining   Co.  126.  v 
V.  Galesburg,  etc.,  Power  Qp.,  3100  111. 
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<loctriiie,  however,  obtains  in  some  States, ^^  It  has  been  held'  that 
the  fact  that  the  ehauft'eiir  had  beein  for  several  years  licensed  to 
■operate  an  automobile,  but  at  the  time  of  the  accident  his  license 
had  expired  and  had  not  been  renewed,  is  some  evidence  of  his  neg- 
ligence in  operating  the  machine,  but  is  not  conclusive.*^ 

Sec.  611.  Auto  stalled  on  tracks. 

Ordinarily  negligence  is  not  to  be  charged  against  the  driver  of 
a.  motor  vehicle  as  a  matter  of  law,  because  his  machine  becomes 
stalled  on  a  street  railway  track  where  it  is  struck  by  a.  street  car. 
The  contributory  negligence  of  the  driver  is  a  question  for  the 
jui-y.'*"'  So,  too,  the  question  Avhether  the  motorman  of  the  street 
car  was  negligent  in  not  discovering  the  condition  of  the  vehicle 
or  not  stO'pping  the  car  in  time  to  avoid  a  collision,  is  a  question  for 
the  jury.-*^  In  such  a  case,  the  failure  of  the  motorman  of  the 
street  car  to  sound  the  gong  on  the  car  is  not  a  proximate  cause  of 
the  collision,  and  negligence  must  be  founded,  if  at  all,  on  some 
other  ground.*"  The  motorist  should,  of  course,  take  reasonable 
precautions  to  avoid  injury  from  the  approaching  car.  Thus, 
clear h'  he  should  give  some  signal  or  warning  to  the  motorman  of 
the  approaching  car  to  indicate  the  danger  of  the  situation.'*''    But 

42.  Knight  v.  Savannah  Elec.  Co.,  moval  of  machine. — Where  an  auto- 
20  Ga.  App.  719.  93  S.  E.  17;  Downey  mobile  is  overturned  on  the  track 
V.  Bay  State  St.  Ry.  Co.,  225  Mass.  and  the  employees  of  the  company 
S81,  114  N.  E.  207:  Wentzell  v.  Bos-  are  assisting  to  remove  it  with  the 
ion  Blev.  Ey.  Co.  (Mass.),  119  X.  E.  consent  of  the  owner's  agent,  only  the 
<>52.     And  see  section   125.  exercise    of    reasonable    oare    is    re- 

43.  Pigeon  v.  Massachusetts,  etc.,  quired.  Augerson  v.  Seattle  Elec. 
St.   Ry.   Co.    (Mass.),  119   N.   E.   762.  Co.,    73    Wash.    529,    132   Pac.    222. 

44.  Burr  v.  United  Railroads  of  45.  .Joyner  v.  Interurban  R.  Co., 
San  Francisco.  173  Cal.  211,  l.-)9  Pac.  173  Iowa,  7?7.  154  N.  W.  936;  Mead 
584;  Joyner  \-.  Interurban  R.  Co.,  v.  Central  Pa.  Traction  Co.,  63  Pa. 
172  Iowa,  727,  154  X.  W.  936;    Law-  Super.  Ct.   76. 

renee  v.   Fitchburg,  etc.,  R.   Co.,  201  48.  Peterson   i'.  United  States  Rys. 

Mass.    489,   87   N.    E.    898  i    Peterson  Co.  of  St.  Louis,  270  Mo.  67,  192  S. 

V.  United  Ey.  Co.,  183  Mo.  App.  715,  W.    938. 

168  S.  W.  354;   Sfead  v.  Central  Pa.  47.  Mead   v.    Central    Penn.   Tract. 
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fraction    Co.,   63   Pa.   Super.   Ct.   76.       Co.,  54  Pa.  Super.  Ot.  400. 
Railway    employees    assisting    re- 
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Aviietkea-  the  efforts  to  notify  the  motonnan  of  the  danger  of  the 
situation  are  sufficient,  is  gecQer,ally  a  question  for  the,  jury.**  A 
passenger  in  the  automobile  may  be  guilty  of  contojbntoi-y  neg;li- 
genoe  if  he  elects  to  remain  in  the  machine  and  trusts  to  the  motor- 
man  of  the  approaching  car  to  stop,  instead  of  getting  out  of ,  the 
dangerous  position  when  he  has  ample  opportunity  to  do  so.*^  If 
the  motorman  of  a  street  ear  sees  'aii  automobile  in  close  ffild 
dangerous  proximity  to  the  track,  manifestly  helpless,  and'  has 
time  to  stop  the  car,  but  does  not  slow  down  so  as  to  enable  him  to 
atop  before  a  collision,  and  takes  the  obvious  chance  of  hitting  it  in 
running  by,  the  motorman  is  negligent  as  a  matter  of  law.^" 

Sec.  612.  Acts  in  emergencies. 

When  the  occupant  of  an  automobile  is  suddenly  confronted 
with  an  oncoming  street  ear,  which  is  negligently  operated,  he  is 
not  expected  to  use  as  high  a  degrep  of  caution  as  he  would  under 
ordinary  circumstances.^^  His  failure  to  employ  the  best  course 
to  avoid  the  impending  peril  is  not  contributory  negligence  as  a 
matter  of  law.^^  For  example,  if  a  motorist  about  to  cross  a  street 
is  without  contributory  negligence  suddenly  placed  in  a  position 
where  a  collision  with  a  street-  car  is  imminent,  it  may  not  be  negli- 
gence as  a  matter  of  law  for  him  to  attempt  to  stop  before  reach-  * 
ing  the  track  or  for  him  to  hasten  his  speed  and  try  to  clear  the 
track  before  the  car  reaches  the  intersection,  point,  although  as  a 
matter  of  subsequent  mathematical  calculation  it  can  be  shown  that 
the  other  alternative  is  the  course  which  would  have  taken  him  out 
of  danger. ^^     The  doctrine  under  consideration  is  applicable  only 

48.  Fischer  v.  Michigan  Ry.  Co.  51.  Hoff  v.  Los  Angeles  Pac.  Co., 
(Mich.),  169  X.  W.  819.  158   Gal.   596,   113   Pac.    53;    Byerlej^ 

49.  Lawrence  v.  Fitchburg,  etc.,  E.  v.  Metropolitan   St.   K.   Co.,   173  Mo. 
Co.,   301   Mass.   489,- 87   N.   E.    898;  App.  470,  158  S.  W.  4l3. 
Coleman  v.  Pittsburgh,  etc.,  St.  Ry.  52.  Taylor   v:  Pacific   Electric   Ey. 
Co.,  351  Pa.  498,  96  Atl.  1051.  Co.,  172  Cal.  638,  158  Pac.  119. 

50.  Mertz  v.  Connecticut  Co.,  217  53.  Hoff  v.  Los  Angeles  Pac.  Co.-, 
N.  Y.  475,  112  N.  E.  166,  reversing  158  Cal.  596,  113- Pac.  53;  Byerley 
judgment  161  N.  Y.  App.  Div.  941.  v.  Metropolitan  St.  R.  Co.,  172  Mo. 
145  N.  Y.   Suppl.   1133.  App.  470,   158   S.  W.   413. 
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when  the  plaintiff  is  snddenly  placed  in  a  dangerous  position,  if 
he  has  ample  time  to  think  and  £tot,  there  is  no  emergency  which 
gives  an  opportunity  for  the. application  of  the  general  rule.^* 

Sec.  613.  Last  clear  chance  doctrine. 

LTnder  the  "  last  clear  chance  "  or  "  diacovei'ed  peril  "  doctrine, 
an  automobilist  who  has  negligenitly  placed  himself  in  a  position 
of  danger  on  a  street  railway  track  may,  nevertheless,  recover  for 
injuries  sustained  in  a  collision  with  a  street  car,  whej-e  the  motor- 
man,  after  discovering  the  danger  of  the  traveler,  could,  by  the 
exercise  of  reasonable  care,  have  avoided  the  collision.^^     More- 


54.  Kiieesliaw  ^ .  Detroit  United 
Ry.,  169  Midi.  697,  135  N.  W.  903. 

55.  Alabama. — Ross  v.  Brannon,  73 
So.   439. 

California. — Taylor  v.  Pacific  Elec- 
tric Ry.  Co.,  172  Cal.  638,  158  Pac. 
119. 

Connerticitt. — Hygenic  Ice  Co.  v. 
C'onecticut  Co.,  90  Conn.  21,  96  Atl. 
152. 

Delaware. — Garrett  v.  People's  R. 
Co.,  6  Penn.  29,  64  Atl.  254. 

nUnois. — Bbzinch  v.  Chicago  Rys. 
Co..    187   111.   App.    8. 

Iowa. — Hutchinson  Purity  Ice 
Cream  Co.  v.  Des  Moines  City  Ry. 
Co..   172   Iowa,   527,   154   N.   W.    890. 

Louisiana: — ^See  Marston  v.  Shreve- 
port  Traction  Co..  140  La.  18,  72  Sn. 
794. 

Minnesota. — Hedlund  v.  Minneap- 
olis St.  Ry.  Co..  120  Minn.  319,  139 
N.   W.   603. 

South  Dakota. — -DeNorma  v.  Sioux 
Falls  Traction  System,  162  N.  W. 
746. 

rewas.-^El  Paso  Elec.  R.  Co.  v. 
Davidson   (Civ.  App.),  162  S.  W.  937. 

"  Humanitarian  "  doctrine.  —  In 
Missotiri.  a  doctrine  has  been  adopted 


which  is  called  the  ''humanitarian" 
doctrine,  and  which  was  distinguish- 
ed from  the  "  last  clear  chance  "  rule 
in  Smith  v.  Heibel,  157  Mo.  App. 
177.  137  S.  W.  70,  in  the  following 
language :  "  The  argument  of  the 
learned  counsel  for  appellant  assumes 
throughout,  that  the  humanitarian 
and  last  chance  doctrines  are  one 
and  the  same.  This  is  an  erroneous 
view.  The  humanitarian  doctrine 
proceeds  in  accord  with  the  precepts 
of  humanity  which  require  every  per- 
son to  protect  every  other  person  seen 
to  be  in,  or  about  to  becoine  in,  a. 
position  of  peril,  if  he  may  do  so,  by 
exercising  ordinary  care  to  that  end, 
while  exercising  as  well  ordinary  care 
for  himself  and  those  in  the  convey- 
ance of  which  he  hafe  cha,rge.  This 
is  true,  whether  the  plaintiff  became 
in  peril  through  his  own  negligence 
or  otherwise.  But  the  last  chance 
doctrine  is  not  so  broad.  It  proceeds 
on  the  theory  of  prior  negligence  on 
the  part  of  plaintiff.  Such  was  the 
case  in  Davies  v.  Mann,  10  Mees.  k 
W.  545.  The  humanitarian  doctrine 
includes  and  comprehends  that  of  the 
last    chance.       But     the     last     clear 
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over,  in  some  jurisdietions,  the  ^octi-ine  is  exteaded  so  as  to  per- 
mit a  recovea-y  where  the  stret  railway  employees  by  the  gxei'cise 
of  reasonable  oare  should  have  <i(isoovered  the  danger  of  th© 
traveler.""  In  other  jurisdictions,  the  courts  deny  such  a  broad  ap- 
plication to  the  rule.^?  The.issues  under  the  "  last  clear  doctrine  " 
are  generally  within  the  province  of  the  jury  j^'  but  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  case  comes  within  the 
principle  involved.^'  It  is  essential  for  the  application  of  the 
doctrine  that  the  railway  employees  could  have  avoided  the  ac- 
cident after  the  discovery  of  the  plaintiff's  peril  or  af tei-  they  should 
have  discovered  it.""     If  the  driver  of  an  automobile  is  in  no  ap- 


cliance  doctrine  does  not  include  the 
humanitarian  rule  in  its  entirety. 
As  its  name  implies,  the  last  clear 
chance  doctrine  concedes  the  negli- 
gence of  the  plaintiff  in  tlie  first  in- 
stance but  makes  for  a  recovery,  not- 
withstanding rsuch  prior  negligence  of 
plaintiff,  on  the  distinct  ground  that 
the  defendant  was  the  one  who  had 
the  last  clear  chance  to  avert  the  in- 
jury and  tliat  he  omitted  to  do  so. 
Under  such  circumstances,  the  prior 
negligence  of  the  plaintiff  is  said  to 
be  remote  in  the  chain  of  causation 
while  that  of  the  defendant,  who 
omitted  to  exercise,  ordinary  care  to 
save  liim,  is  held  to  l)e  the  proximate 
cause  of  the  hurt."  See  also  Eng- 
land V.  Southwest  Missouri  R.  Co. 
(Mo.  App.),  18Q  S.  W.  32;  Newton 
V.  Harvey  (Mo.  App.),  202  S.  W. 
249;  King  v.  Kans.as  City  Rys. 'Co. 
(Mo.  App.),   204  S.   W.  1129. 

56.  Birmingham  R.  L.  &  P.  Go.  v. 
Broyles,  194  Ala.  64,  69  So.  562: 
Calvert  v.  Detroit  United  Ry. 
(Mich.),  168  X.  W.  508;  Rush  v. 
Metropolitan  St.  ft.  Co..  157  Mo.  App. 
504,  137  S.  W.  1029:  Flack  v.  Metro- 
politan   St.    Ry.    Co..    162    Mo.    App. 


650,  145  S,  W.  110:  Borders  v.  Met- 
ropolitan St.  Car  Co.,  168  Mo.  App. 
173,  153  S.  \^'.  72:  Aqua  Contracting 
Co.  1.  United  Rys.  of  St.  Louis  (Mo. 
App.),  203  S.  W.  483;  Daso  v.  Jef- 
ferson ■City  Bridge  &  Terminal  Co. 
(Mo.  App.),  189  S.  W.  400;  Mon- 
tague v.  Missouri  &  K.  I.  Ry.  Co. 
(Mo.  App.),  193  S.  W.  935.  See  also 
Birmingham  Ry..  Light  &  Power  Co.. 
19,e  Ala.   148,   72   So.   96. 

57.  Maria  v.  Lawrence  Ry.  &  Light 
Co.,  98  Itans.  205,  158  Pac.  6. 

58.  Birmingham  R.,  L.  &  P.  Co.  v. 
Broyles,  194  Ala.  64,  69  So.  56i3; 
Ross  V.  Brannon ,  ( Ala.. ) .  73  So.,  439 ; 
Mondt  V.  Iowa  L.  &  H.  Co.,  178  Iowa, 
666,  155  X.  W.  245:  Huff  v.  Michigan 
Union  Traction  Co.,  186  Mich.  88, 
152  N.' W.  936:  Hedlund  v.  Minne- 
apolis St.  Ry,  Co.,  120  Minn,  319, 
139  N.  W.  603;  King  v.  Kansas  City 
Rys.  Co.  (Mo.  App.),  204  S.  W.  1129.' 

59.  Jacobe  v.  Houston  Electric  Co.  , 
(Tex.  , Civ.   App.).   187   S.  W.   847. 

60.  Thompson  v.  Lewiston,  etc.,  St. 
Ry.,  115  Me.  560,  99  Atl.  370;  Knee- 
shaw  V.  Detroit  United  Ry.,  169  Mich. 
697.  135  X.,  W.  903;  England  v. 
Soutliwest     Missouri     R.     Co.      (Mo. 
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parent  peril  until  the  very  moment  of  the  collision  with  the  sti'eet 
car,  when  the  accident  is  unavoidable,  there  i&  no  basis  for  a  sub- 
mission of  issues  to  the  jury  on  the  theory  of  the  last  clear  chance 
rule."^  The  duty  to  take  additional  precautions  to  avert  a  colli- 
sion is  not  thrust  upon  the  inotorman  by  the  mere  fact  that  he 
sees  the  automobile,  but  it  is  essential  also  that  he  should  see  that 
it  was  in  a  position  of  dangei'.  He  has  a  right  to  assume  that  it 
will  stop  before  reaching  the  crossing,  and  a,  idealization  of  danger 
arises  only  when  it  appears  that  the  automobile  is  dri,yen  in  ignor- 
ance or  disregard  of  the  possibility  of  meeting  an  approachiiig 
car,  or  that  it  has  got  so  near  the  track  that  it  cannot  be  stopped 
in  time.^^  The  "  last  clear  chance  "  rule  is  not  applicable  where 
the  negligence  of  the  auto  driver  continues  up  to  the  time  of  the 
accident.'''  ^or  can  it  be  invoked  by  one  joint  tort-feasor  ag 
against  the  other.^*     The  doctrine  is  frequently  applied  in  cases 


App.).  180  S.  \V.  33;  Harably  v.  Bay 
State  St.  Rv.  Co.  (R.  I.),  100  Atl. 
497;  Gooderliara  v:  Toronto  R.  Co., 
23  D.  L.  R.  (Canada)  898,  8  O.  W. 
N.  3.  See  also  El  Paso  Elec.  R.  Cu. 
V.  Davidson  (Tex.  Civ.  A]ip.).  103 
S.  W.   937. 

61.  Underwood  \.  Oskaloosa  Tr.  & 
Light  Co.,  157  Iowa,  352,  137  X.  W. 
933 :  Daso  v.  .Jefferson  City  Bridjje  & 
Terminal  Co.  (Mo.  App.),  189  S.  W. 
400:  Montague  v.  Missouri  &  K.  I. 
Ry.   Co.    (Mo.  App.),   193   S.   W.   935. 

62.  Taylor  ^ .  Pacific  Electric  Ry. 
Co.,  172  Cal.  638,  158  Pac.  119;  Gar- 
ett  V.  People's  R.  Co.,  ,6  Penn.  (Del.) 
29,  64  Atl.  254;  Fillmore  v.  Rhode 
Island  Co.  (R.  I.),  105  Atl.  564.  See 
also  Labbett  &  Dean  v.  Oakland,  etc., 
Ry.  (Cal.  App.),  172  Pac.  1123.  "A 
motorman  may,  witliin  the  limits  of 
reasonable  prudence  and  fair  judg- 
ment, presume  that  an  adult  either 
will  not  enter  the  range  of  danger 
created  hy  an  approaching  street  car. 


or  that  he  will  remove  himself  or  his 
vehicle  therefrom  before  an  impact 
occurs.''  Ross  V.  Brannon  (Ala.),  73 
So.  439.  "  Merely  seeing  an  auto- 
mobile approaching  the  crossing,  and 
seeing  that  its  appro9,ch,  if  continued 
«ould  bring  it  dangerously  near  the 
crossing,  would  not  of  itself  up  to  a 
certain  point  charge  tlie  motorman 
Avith  knowledge  that  the  driver  of  the 
automobile  would  not  act  as  an  ordi- 
narily prudent  man  would  act  under 
the  same  or  similar  circumstances. 
He  liad  a  riglit  to  presume  that  the 
driver  would  or  had  used  his  eyes, 
and  was  therefore  aware  of  the  dan- 
ger." England  \.  Southwest  Mis- 
souri R.  Co.  (Mo.  App.),  180  S.  W.  32. 

63.  Shield  \.  F.  Johnson  &,  Son 
Co..  132  La.  773,  «1  So.  787;  Smith 
V.  Somerset  Tract.  Co.  (Me.),  104 
Atl,  788:  Hubenthal  v.  Spokane,  etc., 
R.  Co..  97  Wash.  581,  166  Pac.   797. 

64.  iShield  v.  F  Johnson  &  Son  Co., 
133  La.  773,  61  So.  787. 
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where  the  plaintiff's  vehicle  has' heeo-me  sifcalled  on  the  ti-aek,  but 
the  railwaj'  company  does  not  atop  one  of' its  cars  until  injury  is 
caused  to  the  vehicle.*"' 


Sec.  614.  Function  of  jury. 

Th6  general  rule  in  uegiigence  cases  is  that  the  negligence  of  the 
defendant  and  the  contributory  negligence  of  the  plaintiff  are  ques- 
tions for  the  jury.  In  actions  for  injuries  sustained  in  a  collision 
hetween  a  street  car  and  a  inotor  vehicle,  except  in  cases  where  the 
plaintiff  has  clearly  failed  to  exercise  due  diligence  in  avoiding 
fhe  car,  the  question  of  his  negligence  is  within  the  province  of 
the  jury'.^*  The  evidence  of  the  plaintiff  tending  to  show  an  exer- 
cise of  reasonable  care  by  him  is  to  be  consideried  by  the  jiiry,  un- 
it is  inherently  incredible.^''     There  are  some  cases,  as  where 


65.  Section  611. 

66.  California. — Levings  v.  Pacific 
Elee.  Ey.  Co.,  173  Pac.  87;  Busch 
T.  Log-  Angeles  Ry.  Corp.,  174  Pac. 
665;  Carlton  v.  Pae.  Elec.  Ry.  Co. 
(Gal.  App.),  178  P.ac.  869. 

Connecticut. — Strosnick  v.  Connec- 
ticut Co.,   103   Atl.   755. 

Massa.chusetts. — Richardson  v.  Ha- 
verhill, etc.,  Ry.  Co.,  218  Mass.  53, 
105  N.  E.  221:  Keeney  v.  Spring- 
field St.  Ry.  Co.,  96  X.  E.  73;  Lynch 
V.  Boston  Elevated  Ry.  Co.,  224  Mass. 
93,  113  N.  E.  48'8;  Boyd  v.  Boston 
Elev.  "Ey.  Co.,  234  Mass.  199,  113 
N.   E.    607. 

Michigan .—_  McNeal  v.  Detroit 
United  Ry.,  164  N.  W.  417;  Granader 
V.  Detroit  United  Ry.,  171  N.  W.  382. 

Minnesota. — Otto  v.  Duluth  St.  Ey. 
Co.,  138  Minn.  312,   164  N.  W.   1020. 

Missouri. — Bruening  v.  Metropoli- 
tan St.  Ry.  Co.,  181  Mo.  App.  264, 
168  S.  W.  247. 

New  York. — Harlan  v.  Joline,  77 
Misc.    (N.  Y.)    184,  136  N.  Y.  Siippl. 


72;  Brandt  v.  New  York  Rys.  Co., 
85  Misc.  (N.  Yi)  40,  147  N.  Y.  Suppl. 
17. 

Pemifn/lvania. — Rothroek  v.  Lehigh 
Valley  Tran'sit  Co.,  103  Atl.  918; 
Smoker  v.  Baldwin  Locomotive 
Works,  104  Atl.  597. 

['7o7i.— Oswald  V,  Utah  L.  &  R.  Co., 
39  Utah,   245,   117  Pac.  46. 

Washington. — Bardsher  v.  Seattle 
Elec.  Co.,  72  Wash.  200,  130  Pac. 
101:  Herrett  v.  Puget  Sound,  etc., 
P.  Co..  173  Pac.  1024.    ' 

Wisoonsin. — Dahinden    v.    Milwau-  ■ 
kee   Elec.   Ry.   &   L.   Co.,   171   N.   W. 
669. 

"As  a  general  rule,  the  facts  dis- 
flosed  in  collisions  of  Vehicles  at  in- 
tersecting streets,  make  the  issue  of 
the  plaintiff's  care  one  for  the  deter- 
mination of  the  .I'ury."  Lynch  v. 
Boston  Elevated  Ry.  Co.,  224  Mass. 
93.   112  N.  E.  488. 

67.  Rieck  v.  Chicago  &  Milwaukee 
Elec.  Ry.  Co..  160  Wis.  23-3,  151  N'. 
W.  243. 
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the  traveler  fails  to  look  for  street  cars  before  trying  to  cross  an 
interseoting  street,  when  the  courts,  as  a  matter  of  law,  say  that 
he  is  negligent.®* 

Sec.  615.  Negligence  of  railway  —  in  general. 

-A  street  railway  company  is  required  to  exercise  reasonable  care 
to  avoid  collisions  with  other  vehicles  having  a  lawful  right  to  the 
use  of  the  street."^  Except  possibly  at  points  between  crossings, 
the  street  railway  company  has  no  supeirior  rights  to  the  use  of  the 
streets,  even  as  to  the  space  occupied  by  its  tracks.'^"  The  violation 
of  some  Statute  or  ordinance  prescribing  a  rule  for  the  operation 
of  street  cars  may  be  negligence  per  se  in  some  States,'^  buit,  or- 
dinarily, the  negligence  of  the  railway  company  in  case  of  a  colli- 
sion with  an  automobile,  is  a  question  within  the  province  of  the 
jury.'^    Although  street  cars  usually  travel  on  the  right -hand  track" 


68.  Underwood  v.  Oskaloosa  Tr.  & 
Light  Co.,  157  Iowa,  352,  137  N.  W. 
933.     And   see   section   592. 

69.  Delaware. — Garrett  v.  People's 
K.  Co.,  6  Penn.  (Del.)  29,  64  .Xtl.  254 

Kentucky. — See  Woody  v.  Louis- 
ville Ey.  Co.,  153  Ky.  14,  154  S.  W. 
384. 

Michigan. — Traveler's  Indemnity 
Go.  y.  Detroit  United  Ry.,  193  Mich. 
375,  159  N.  W.   528. 

Mirmesota. — Coleman  v.  Minneap- 
olis St.  R.  Go.,  113  Minn.  364.  129 
N.  W.  762. 

Missoti^i. — Johnson  v.  Springfield 
Tr.  Co.,  176  Mo.  App.  174,  163  S.  W. 
896:  Bruening  v.  Metropolitan  St. 
Ry.  Co.,  181  Mo.  App.  264,  168  S.  W. 
247. 

"  High  "  degree  of  care.— It  is  error 
to  charge  the  jury  that  the  employees 
of  the  railway  company  are  bound  to 
exercise  a  high  degree  of  care.  Clark 
V.  Public  Service  E.  Co.,  83  K.  J. 
Law,  319,  85  Atl.  189. 


Electric  street  cars  are  governed  by 
the  same  rules  which  apply  to  the 
management  of  other  vehicles,  and 
being  of  greater  size  and  weight  than 
they  commonly  are  and  capable  of 
beinjf  moved  at  a  very  high  speed, 
the  car  must  at  all  times  be  ke'pt  so 
well  in  hand  as  not  to  expose  others 
to  unreasonable  hazard.  Currie  v> 
Consolidated  Ry.  Co.,  81  Conn.  383, 
71  Atl.  356;  Laufer  r.  Bridgeport 
Traction  Co..  68  Conn.  475,  37  AtL 
379,  37   L.  R.  A.   533. 

70.  Seetion-585. 

71.  Lininger  v.  San  Francisco,  etc., 
R.  Co..  18  Cal.  App.  411,  123  Pac. 
235;  Oswald  v.  Utah  L.  &  R.  Co.,  39 
Utah,   345,  117   Pac.   46. 

Pleading  ordinance. — In  the  fejieraT 
courts,  a  municipal  ordinance,  to  be 
admissible  in  evidence,  must  in  some 
manner -be  leferred  to  in  the  plead- 
ings. Dale  v.  Denver  City  Tramway 
Co..  173  Fed.  787,  97  C.  G.  A.  511. 

72.  Prince    v.    Detroit    United    Ry. 
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in  the  direction  in  which  they  are  going,  in  the  absence  of  the 
statute  or  ordinance  requiring  the  company  to-  o]perate  its  bai-s  in 
this  manner,  it  is  lawful  to  run  them  in  either  direction."" 

Sec.  616.  Negligence  of  railway -- lookout. 

The  employees  of  a  street  railway  company  must  exercise  a  rea- 
sonable degree  of  vigilance  in  looking  out  for  other  travelers  so  that 
the  ear  may  be  slacked  or  stopped  in  order  to  avoid  a  collision.^* 
The  duty  to  keep  a  reasonable  lookout  applies  notwithstanding  that 
in  a  particular  case  the  street  ear  has  the  ri^it  of  way  at  a  street 
intersection.'^  Greater  precaution  with  reference  to  the  lookout  of 
the  motorman  is  required  where  his  view  of  approachiiig  travelers 
is  more  or  less  obstructed.''^  Whether,  considering  the  conditions 
of  the  weather  and  obstructions,  the  motorman  of  a  street  car  should 
liave  seen  an  automobile  onl  the  track  sooner  than  he  did.  is  ordin- 
arily a  question  for  the  jury.'^ 

Sec.  617.  Negligence  of  railway  —  speed. 

Due  diligence  on  the  part  of  an  electric  railway  company  run- 
ning through  the  streets  of  a  city  or  village,  requires  that  it  shall 
have  its  ears  under  reasonable  control  and  shall  run  them  at  a  speed 
not  faster  than  a  reasonaible  rate  under  the  circumstances.'*    The 

Co.,  192  Mich.  194,  158  X.  W.  S61:  75.  El  Paso  Elec.  Tiy.  Co.  \.  Ben- 
Travelers  Indemnity  Co.  v.  Detroit  j.amin  (Tex.  Civ.  App.),  202  S.  W- 
United  Ry..  193  Mich.  375,  159  N.  W.  996. 

528;  Lehman  v.  New  York  City  Rail-  76.  Ohio  Valley  Mills  v.  Louisville 

way  Company,  107  N.  Y.  Suppl.  561:  Ry.  Co.,  168  Ky.  758,  182  ^i.  W.  955. 

Deslandes   v.    Rhode    Island    Co.     (R.  77.  Baldie  v.  Tacomai  Ry.  &  Power 

L),  100" Atl.  393.  Co..  52  Wash.  75.  100  Pac.  132. 

73.  Busch  V.  Los  Angeles  Ry.  Corp.  78.  Lininger  v.  San  Francisco,  etc., 
(CaJ.),  174  Pac.  665,  R.   Co.,   18   Cal.   App.    411,   123   Pac. 

74.  Stoker     v.     Tri-City     Ry.     Co  335:    Garrett   v.    People's    R.    Co..    6 
(Iowa),  16i5  N.  W.  30;   Cobb  v.  Cnni  Penn.    (Del.)   29,  64  Atl.  254;   United 

■berland   County   Power   &   Light   Co.  Rys.  &  Elee.  Co.  v.  Mantik.  137  Md. 

(Me.),  104  Atl.  844;  Gagnon  v.  Wor-  197,    96   Atl.    261;    Prince    y.    Detroit 

ceater   Consol.    St.    Ry.   Co.    (Mass.),  United   Ry.   Co..   192   Mich.   194,   158 

130  N.  E.  381.  N.  W.  801  ;  Donlin  v.  Detroit  United 
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Tate  of  speed  permissible  necessarily  depends  on  the  surrounding; 


Ry.  (Mich.),.  164  ^■.  \\.  447;  Fiscliev 
\.  Michigan  Hy,  Co.  (Mich.),  169  N. 
W.  819;  Erickson  v.  St.  Paul  City 
Ry.  Co.  (Minn.).  169  X.  W.  533; 
Turney  v.  United  Rys.  of  St.  Louis, 
15i5  Mo.  App.  513,  1»5  S.  W.  93; 
Chappell  \,  United  Rys.  Co.,  174  Mo. 
App.  126,  156  S.  W.  819;  Rothrock  v. 
Lehigh  Valley  Transit  Co.  (Pa.),  103 
Atl.  918.  See  also  Union  Traction 
Co.  > .  Howard,  173  Ind.  335,  90  N.  E. 
764.  "  But  it  is  obvious  that  there 
Mia_y  be  distinctions  between  the  op- 
eration of  trains,  or  cars,  at 
a  speed  of  thirty  iniles  an  hour 
across  country  liighways  and  across 
thoroughfares  in  cities,  depending 
upon  location  and  conditions  sur- 
rounding the  crossing.  Whether  the 
rate  of  speed  is  dangerous  deiiends 
,  laj;gely,  upon  the  circumstances.  The 
general  duty  may  be  said  to  be  the 
use  of  reasonable  care  to  so  regulate 
the  speed  as  not  to  jeopardize  those 
who  are  passengers,  or  those  who 
have  rights  in  the  streets."  Indiana 
Traction  Co.  v.  Love,  180  Ind.  442. 
99  N.   E.   1005. 

Rate  of  speed. — '■  The  statutes  in 
most  of  the  States  autliprize  the  au- 
thorities in  the  various  municipalities 
to  regulate  by  prdinance  the  rate  of 
speed  at  which  street  cars  shall  be 
operated  in  the  streets  of  the  mu- 
nicipality. Usually,  therefore,  eacli 
municipality  has  an  ordinance  fixing 
the  maximum  rate  of  speed,  and  the 
limit  has  been  fixed  in  various  cities 
at  rates  varying  from  four  to  fifteen 
miles  an  hour.  Tlie  violation  of  such 
an  ordinance  is  generally  held  to  be 
some  proof  of  negligence.  Wlvere 
there  is  no  law  or  ordinance  regulat- 


ing the  rate  of  speed  on  a  city  street, 
the  mere  fact  of  a  street  car  running 
at  a  higli  rate  of  speed  does  not  con- 
stitute negligence,  but  it  is  for  the 
jury  to  say,  in  view  of  the  surround- 
ing conditions  at  the  time,  whether 
such  a  rate  of  speed  was  excessive, 
and,  therefore,  dangerous  in  the  cir- 
cumstances. A  rate  of  speed  may  be 
dangerous  under  special  circum- 
stances, though  it  would  not  be  great, 
unusual,  or  excessive  under  ordinary 
conditions.  The  reasonableness  of  the 
speed  at  wliicb  a.  car  is  run  is  to  be 
measured  bv  the  relation  of  that 
speed  to  the  particular  circumstances 
under  which  it  is  maintained.  A 
speed  of  twenty  miles  an  hour  might 
not  be  unreasonable  in  the  open  coun- 
try, where  the  yievf  is  unobstructed, 
and  tliere  are  no  travelers  in  sight. 
A  speed  of  three  or  four  miles  an 
hour  might  t)e  unreasonable  in  a 
crowded  street,  when  other  vehicles 
or  pedestrians  were  on  the  tracks  in 
front,  or  obviously  on  the  point  of 
crossing  them.  Street  railway  com- 
panies in  operating  their  cars  along 
public  streets  have  a  common  right 
in  the  highway  with  other  travelers, 
and  in  the  absence  of  any  law  or  mu- 
nicipal ordinance  regulating  the  speed 
pf  their  cars,  they  must  be  run  at 
such  speed,  and  must  be  kept  in  such 
control,  as  not  to  interfere  unreason- 
ably with  the  rights  of  others  upon 
the  highway.  Ordinarily  the  test  of 
negligence  in  the  rate  of  speed  is 
whether  or  not  the  car  was  running 
at  the  speed  at  which  an  ordinarily 
prudent  man  would  have  run  the  car 
under  similar  circumstances.  It  is 
the  duty  of  an  electric  motorman  to 
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circumstaiiC€s&,  such  as  the  density  of  traffic,  ob&traotions,  etc.'* 
Whether  a  given  speed  is  unreasonable  under  the  circumstances  is- 
generally  a  question  for  the  jury.**'  In  the  absem.ce  of  some  regu- 
lation prescribing  the  speed,  it  is  not  negligence  per  se  to  run  an 
interurbasU  electric  car  over  a  country  highway  crossing  at  a  speed 
of  thirty  miles  an  hour.*^  Municifial  ordinances  may  legally  be 
enacted  which  limit  the  speed  of  Street  cars ;  and  the  violation  of 
such  ordinances  in  some  jurisdiotions  is  considered  as  negligence 
per  se,  aaid  in  others  as  evidence  of  negligence.'^    But,  even  in  the 


keep  his  car  so  far  under  control  as 
to  avoid  injuries  to  pedestrians  or 
persons  in  other  vehicles  who  are  in 
the  exercise  of  due  care  to  avoid  in- 
jury, and  it  is  a  queatioh  for  the 
jury  as  to  whether  the  raotorman  of 
a  street  car  lost  control  thereof  be- 
cause the  car  was  running  at  ,a  dan- 
gerous speed.  Where  a  city  ordi- 
nance permits  a  certain  rate  of  speed, 
and  the  car  does  not  exceed  that 
speed,  negligence  cannot  be  imputed 
to  the  defendant  on  accoiint  oif  the 
speed  alone;  but,  although  the  rate 
of  speed  in  a  particular  case  may  not 
have  been  in  excess  of  that  allowed 
T)y  a  statute  or  ordinance,  it  may  be 
negligent  in  view  of  the  surrounding 
circumstances.  The  violation  of  an 
ordinance  rfegulating  the  rate  of 
speed  is  not  sufficient  negligence  upon 
which  to  maintain  an  .action,  unless 
such  violations  were  the  proximate 
cause  of  the  injury.  The  fact  that 
the  car  was  moving  at  a  rate  of 
speed  prohibited  by  an  ordinance  of 
the  city  will  riot  of  itself  entitle  the 
plaintiff  to  recover.  The  mere  fact 
that  a  street  car  is  running  at  a 
highor  rate  of  speed  than  any  munici- 
pal ordinance  allows  does  not  give 
one  injured  by  bis  o^vn  carelessness 
by  impact  with  such  »  car  a  right  of 


action."     Nellis   on    Street   Railways- 
(2d   Ed.),   i    393. 

79.  Garfield  v.  fiartford,  etc.,  %.,. 
80   Conn.   360,  67   Atl.   890. 

80.  Indiana  Trstctidn  Co.  v.  Love, 
180  Ind.  443,  99  N.  E.  1005. 

81.  Indiana  Traction  Co.  v.  Love, 
180  Ind.   442,  99  N.  E.   1005. 

Fifty  miles. — ^^In  the  absence  of 
positive  regulation  or  special  circum- 
stances, a  speed  of  fifty  miles  at  a 
crossing  in  the  country  is  not  neces- 
sarily negligence.  Jordan  v.  Os- 
borne. 147  Wis.  623,  133  N.  W.  32. 

88.  Ward  v.  Ft.  Smith  Liglit  & 
Traction  Co.,  123  Ark.  548.  1»5  S. 
W.  1085;  Lininger  v.  San  Eraricisco, 
etc.,  E.  po.,  18  Cal.  App.  411,  IBS" 
Pac.  235;  Williams  v.  lola  Elecl  R. 
Co.  (kans.),  ITO  Pac.  397;  Prince  v. 
Detroit  United  Ry.  Co.,  193  Mich., 
194,  158  N.  W.  861.  •  See  also  Brown- 
V.  Detroit  United  Ry.,  179  Mich.  404, 
146  N.  W.  378.  "Thel-e  is  an  ir- 
reconcilable conflict  in  the  decisions 
as  to  the  effect  of  the  violation  by 
a  street  railway  companj^j  in  the  op- 
eration of  its  cars,  of  regulatory  or- 
dinances designed  to  proriiote  the- 
public  safety.  Our  court  has  already 
taken  a  position  on  this  question. 
.\ccording  to  our  decisions,  the  mere 
fact  that  the   street  car  was   driven 
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case  of  a  violation  of  a  positive  speed  regulation,  a  question  of 
^proximate  cause  may  remain.'^  A  street  railway  company  is  bound 
W  an  ordinance  limiting  the  speed  of  its  cars,  though  its  franchise 
has  expired,  where  it  is  operating  its  cai-s  by  virtue  of  an  exteii- 


Sec.  618.  Negligence  of  railway  —  stopping,  if  necessary. 

An  exei'cise  of  reasonable  cai-e  on  the  part  of  the  motorman  of  a 
street  car  fi^eqiiently  requires  that  he  stop  the  car  to  avoid  a  colli- 
sion with  other  travelers.*^  Even  where  the  company  has  a  prefer- 
ential right  of  way  for  its  cars,  it  must  not  wiltuUy  run  a  car  into 
an  automobile. ^^  Thus,  if  the  plaintiff's  automobile  is  "  stalled  " 
on  the  track,  the  mptonnan  must  make  diligent  efforts  to  stop  the 
car.*''  And,  under  the  last  chance  doctrine,  the  railway  company 
may  be  liable  for  injuries  sustained  by  a  traveler,  though  the 
traveler  negligently  placed  himself  in  a  position  of  danger,  whei-e 
the  motorman  after  discovetry  of  the  danger  failed  to  use  ordinary 
care  in  stopping  the  car  and  averting  the  collision.**  The  m0tor-£> 
man  is  not  necessarily  required  to  stop  or  slacken  the  speed  of  his 
cai-  every  time  a  person  is  seen  to  approach  a  crossing  with  intent 
to  pa§s  over  it.  He  may  properly  assume  that  the  traveler,  if  far 
enough  away  to  cross  safely,  will  continue  his  movements  and  crass 
in  front  of  the  car ;  or,  if  not  far  enoi;igh  and  if  warned  of  the  ap- 
proach of  the  car,  that  he  will  ^top  and  let  the  car  pass  first.*' 

at  a  rate  of  speed  forbidden  by  the  85.  Peterson  v.  New  Orleans  Ry.  & 

city  ordinance  would   not  be  consid-  Light  Co.,  152  La.  835,  77  So.  647; 

ered  proof  of  negligence  as  a  matter  Reines   v.  N.  Y.  Rys.  Co.,  103  Misc. 

of  law.     It  is  but  an  evidential  fact  (X.  Y.)    669,  171  N.  Y.  Suppl.  53. 

tending  to  prove  negligence,  and  the  86.  Capital   Tr.    Co.   v.   Crump,   35 

question  of  negligence  or  not  is  one  App.  D.  C.   169. 

of  fact, for  the  jury."     Ward  v.   Ft.  87.  Section  611. 

Smith  Light  &  Traction  Co.,  123  Ark.  88.  Section  613. 

548,  185   S.  W.   1085.  89.  Garrett    v.    Peoples    R.    Co.;    6 

83.  Williams   v.   lola   Elec.   R.   Co.  Penn.    (Del.)    39,   64   Atl.   354.     And 
(Kans.)^  170  Pac.  397.  see  section   613. 

84.  Flannery  v.  Interurban  Ry.  Co.. 
171  Towa,  338.  153  X.  W.  1027. 
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Sec.  619.  Negligence  of  railway  ^warning,  of  approach, 

A  street  railway  company  may  be  cbargpable  with  negligeoce  if 
the  motorman  fails  to.  give  warninig  of  the  approach  of  the  car  at 
street  crossings  and  either  places  where  travelers  may  lawfully  come 
into  proximity  to  the  car  tracks.'"  Particularly  is  this  so,  when 
the  obligation  to  sound  a  gong  or  give  some  other  proper  form  of  _ 
warning,  is  a  duty  which  is  imposed  by-  statute  ©•r  municipal  or- 
dinance. But  the  failure  to  sound  the  gong  cannot  be  deemed  the 
proximate  cause  of  the  injuries  sustained  by  one  riding  on  a  motor 
vehicle,  where  the  driver  of  the  vehicle  received  actual  knowledge 
of  the  approach  of  the  street  car  as  soon  as  if  the  signal  had  been 
given.'^ 

Sec.  620.  Negligence  of  railway  —  private  crossings. 

The  situation  with  reference  to  private  crossings  over  street  car 
lines  is  somewhat  different  from  that  in  reference  to  public  high- 


90.  California. — Thompson'  v.  Los 
Angeles,  etc.,  R.  Co..  165  Cal.  748, 
134  Pac.  709. 

Delaware. — Garrett  v.  People's  R. 
Co  ,  6  Penn.  29,  64  Atl.  254. 

Indiana. — Indiana  Union  Traction 
Co.  V.  Love,  180  Tnd.  442.  99  N.  E, 
1O05. 

MaryUmd. — United  Rys.  &  Elec.  Co. 
V.  Mantik,  127  Md.  197,  96  Atl.  261. 

Missouri. — Turney  v.  United  Rys. 
of  St.  Louis,  155  Mo.  App.  513,  135 
S.  W.  93.  ,See  also  McCreery  v. 
United  Rys.  .  Co.,  321  Mo.  18,  120 
S.  W.  24. 

Wisconsin. — Jordan  v.  Osborne, 
147  Wis.  623,  133  N.  W.  32. 

Negative  testimony. — "  It  must  be 
"held  that  there  was  enough  in  tlie 
evidence  to  justify  the  jury  in  find- 
ing that  the  motorman  was  negligent 
in  not  giving  proper  warning,  by  bell 
or  whistle,  of  his  approach.  It  is 
true  that  the  onlv  evidence  that  he 


iliil  not  give  such  warning  was  nega- 
tive, consisting  of  the  statements '  of 
the  people  in  the  automobile  that, 
they  heard  no  signal.  But,  if  they 
were  so  situated,  as  they  undoubtedly 
were,  as  to  have  been  able  to  li^ar  a 
bell  or  whistle  sounded  from  the  mo- 
tor car,  their  failure  to  hear  is  some 
evidence  that  no  such  signal  was 
given.     .  That  there  was  posi- 

tive testimony  to  the  contrary  does 
not  conclusively  establish  that  a 
warning  was  given.  It  creates  merely 
a  confiiet  of  testimony,  which  is  fin- 
ally resolved,  so  far  as  this  court  is 
concerned,  by  the  verdict  of  the  jury." 
Thompson  v.  Loa  Angeles,  etc.,  R.  Co., 
165  Cal.  748,  134  Pac.  709.  S§e  alscv 
to  the  same  effect,  Pigeon  v.  Massa- 
chusetts, etc.,  St.  Ry.  Co.  (Mass.),. 
119  N.  E.  762. 

91.  Stoker     v.     Tri  City     Ry.     Co. 
(Iowa),  165  Ts\  W.  30:  Blanchard  v.^ 


Collisions  With   Stbeet   Cabs.  799 

wajs  across  the  tracks.  As  a  general  proposition  a  railway  company 
may  run,  its  cars  at  such  speed  as  suits  its  convenience  over  private 
crossings;  and  it  need  not  give  any  warning  of  the  approach  of 
the  cars  to  such  crossings,  unless  it  has  been  customary  for  signals 
to  be  given.'-  But,  if  it  has  been  customary  for  the  company  to 
give  signals  of  the  approach  of  its  cars,  and  thesei  are ,  relied  upon 
by  a  traveler  on  the  crossing  who  is  struck  by  reason  of  the  failure 
of  the  railway  employees  to  give  the  customary  signals,  a  recovery 
may  be  had.'^ 

Sec.  621.  Liability  of  street  railway  company  to  its  pas- 
senger. 

When,  by  reason  of  a  collision  between  a  motor  vehicle  and  a 
street  railway  car,  a  passenger  on  the  street  car  is  injured,  upon 
proof  of  the  negligence  of  the  company  proximately  resulting  in  the 
injuries,  and  proof  of  absence  of  contributory  negligence  on  the 
part  of  the  passenger,  the  company  may  be  liable  to  respond  in 
damages.'*  As  to  its  passengers  more  than  "  ordinary  "  care  may 
be  required  of  a  common  carrier,  such  as  a  street  railway  com- 
pany.'^  If  the  employees  of  the  railway  company  have  been  guilty 
of  negligence,  the  concurring  negligence  of  the  oj>erator  of  the 
automobile  will  not  relieve  it  from  liability.'^ 

Sec.  622.  Liability  of  auto  driver. 

In  case  of  a  collision  between  a  street  car  and  an  automobile, 
the  driver  of  the  automobile  may  be  liable  for  injuries  sustained 

Puget    Sound    Tract.,    L.    &    P.    Co.  94.  Pittsburgh  Rys.  Co.  v.  Givens, 

<Wash.),  177  Pac.  823.  Sll  Fed.  885,  138  C.  C.  A.  363;  Bir- 

92.  Louisville  &  Interurban  Kd.  mingham  JRy.,  Light  &  Power  Co.  v. 
Co.  V.  Cantrell,  175  Ky.  440,  194  S.  Beal  (Ala.),  76  So.  1;  Omaha  &  C. 
W.  353 ;  Turney  v.  United  Eys.  of  St.  B.  St.  Ry.  Co.  v.  MeKeeman,  350 
Louis,   155   Mo  App.   513,   135   S.   W.  Fed.   386. 

93.  95.  Omaha  &  C.  B.  St.  Ry.  Co.  v. 

93.  Louisville    &    Interurban     Ed.       MeKeeman,  250  Fed.  386. 

Co.  V.  Cantrell,  175  Ky.  440,  194  S.  96.  Pittsburgh  Rys.  Co.  v.  Givens, 

W.  353.  311  Fed.  885,  138  C.  C.  A.  263. 
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by  a  passenger  in  the  cai'.'^  The  action  is  unusual  in  practice,  but 
there  is  no  reason  wiiy  the  liability  should  not  exist  when  the  au- 
tomobilist  has  been  guilty  of  negligence  which  is  a  cause  of  the 
passenger's  injuries,  and  the  passenger  has  been  free  from  con- 
tributory negligence.  The  fact  that  it  might  be  considered  neg- 
ligence as  between  the  street  railway  company  and  the  passenger 
for  the  passenger  to  ride  on  the  bumper  of  the  car,  does  not.  neces- 
sarily determine  that  it  is  contributory  neglig'toee  as  between  the 
passenger  and  an  approaching  automobiKat  who  runs  into  the  car.'* 
The  liability  of  the  operator  of  a  motor  vehicle  to  passengers  riding 
in  his  machine,  is  discussed  in  another  place  in  this  book.'' 

97.  Regan  v.  John  L.  Kelley  Con-  98.  Smith  v.  Heibel,  157  Mo.  App. 

tracting  Co.,  236  Mass.  58,  114  N.  E.       177,  137  S.  W.  70. 
7S6.  99.  Cliapter  XXIV. 
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CHAPTER  XXIII. 

LIABILITY   FOR  ACT  OF  DRIVER;    MASTER  AND  SERVANT. 

Section  623.  Liability  does  not  arise  from  mere  ownership  —  in  general. 

624.  Liability  does  not  arise  from  mere  ownership  —  automobile  not 

an  inherently  dangerous  machine. 

625.  Liability  does  not  arise  from  mere  ownership  —  defective  auto- 

mobile. 

626.  Liability    does    not    arise    from    mere    ownership  —  statutory 

change  in  common  law  rule. 

627.  Liability  for  conduct  of  chauffeur  —  employment    alone    insuffi- 

cient to  charge  owner. 

628.  Liability  for  conduct  of  chauffeur  —  driver     must     be     acting 

,  within  scope  of  duty. 

629.  Liability  for  conduct  of  chauffeur  —  owner   riding  in  machine. 

630.  Liability  for  conduct  of  chauffeur  —  use  of  car  without  consent 

of  owner. 

631.  Liability  for  conduct  of  chauffeur  —  private    use    by    chauffeur 

with  consent  of  owner. 
;  632.  Liability  for  conduct  of  chauffeur  —  variance  from  direct  course. 

633.  Liability  for  conduct  of  chauffeur  —  returning  to  employment 

after  unlawful  divergence. 

634.  Liability  for  conduct  of  chauffeur  —  chauffeur  acting  under  di- 

rection of  owner's  family. 

635.  Liability  for  conduct  of  chauffeur  —  testing  machine. 

636.  Liability  for  conduct  of  chauffeur  —  chauffeur   after   personal 

laundry. 

637.  Liability  for   conduct  of  chauffeur  —  chauffeur  taking  car   for 

meals. 

638.  Liability  for  conduct  of  chauffeur  —  chauffeur  taking  passenger. 

639.  Liability  for   conduct  of  chauffeur  —  chauffeur   permitting   an- 

other to  run  machine. 

640.  Liability  for  conduct  of  chauffeur  —  procurement  of  repairs  to 

machine. 

641.  Liability  for  conduct  of  chauffeur  —  chauffeur  furnished  by  an- 

other. 

642.  Liability  for  conduct  by  chauffeur  —  car  losLiied  to  third  person. 

643.  Liability  for  conduct  of  chauffeur  —  car  and  driver  loaned. 

644.  Liability  for  conduct  of  chauffeur  —  owner  letting  car  for  hire. 

645.  Liability   for   conduct   of   chauffeur  —    independent   contractor 

having  possession  of  machine. 

646.  Liability  for   conduct   of  chauffeur  —  garage   keeper   or   bailee 

having  possession  of  automobile. 
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647.  Liability  for  conduct  of  chauffeur  —  seller's  agent   accompany- 

ing purchaser. 

648.  Liability   for  conduct  of  cliau|Ieur  —  agent  trying  to   sell  ma- 

chine. -  r 

649.  Liability   for  conduct  of  chauffeur  —  school  giving  instruction. 

650.  Liability  for  conduct  of  chauffeur  —  chauffeur  teaching  opera- 

tion of  automobile. 

651.  Liability   for   conduct   of   chauffeur  —  driver   employed   to   tow 

automobile. 
653.  Liability  for  conduct  of  chauffeur  —  fellow  servants  of  chauf- 
feur. 

653.  Liability  for  conduct  of  chauffeur  —  pleading. 

654.  Liability  for  conduct  of  chauffeur  —  admissibility  of  statements 

of  driver. 

655.  Liability  based  on  control  of  machine. 

656.  Machine    driven   by    member    of    owner's    family  —  relation    of 

parent  and  child   does  not  determine  liability  of  owner. 

657.  Machine    driven    by    member    of    owner's    family  —  relation    of 

master  and  servant. 

658.  Machine  driven  by  member  of  owner's  family  —  use  without  con- 

sent of  owner. 

659.  Machine  driven  by  member  of  owner's  family  —  use  for  carriage 

of  owner's  family. 

660.  Machine  driven  by  member  of  owner's  family  —  use  for  private 

purposes  of  driver.  - 

661.  Machine   driven  by   member   of  owner's  family  —  husband   and 

wife. 
663.  Machine   driven  by   member   of  owner's   family  —  immature  or 
incompetent  driver. 

663.  Liability  of  corporations. 

664.  Municipal  corporations. 

•     665.  Liability  of  seller  of  automobile  for  act  of  servant. 

666.  Liability  of  bailee. 

667.  Liability  of  passenger. 

668.  Automobile  jointly  owned. 

669.  Criminal  liability  for  acts  of  driver. 

670.  Eatification  of  servant's  act. 

671.  Presumption  of  ownership  —  from  license  number. 
673.  Presumption  of  ownership  —  from  name  on  machine. 

673.  Presumption  of  management  from  ownership  —  in  general. 

674.  Presumption  of  management  from  ownership  —  rebuttal  of  pre- 

sumption. 

675.  Verdict  exonerating  chauffeur,  but  holding  owner. 

676.  Examination  of  owner  before  trial. 

677.  Function  of  jury. 
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Sec.  623.  Liability  does  not  arise  from  mere  ownership  — 
in  general. 

It  inay  be  stated  as  a  general  rule  in  the  law  of  automobile  oper- 
tion  that,  conceding  the  negligence  of  the  operator  of  an  autoino- 
"bile,  [the  owner  thereof  "when  not  riding  in  the  car,  is  not  liable 
for  injuries  arising  from  such  negligence,  merely  because  ho  is  the 
owner  of  the  vehicle.-^    Moreover,  as  a  general  proposition,  the  pir- 


1.  Indiana. — Premier  Motor  ilfg. 
Co.  V.  Tilford,  61  Iml.  App.  164,  ill' 
N.   E.   645. 

Kaitsas. — Halverson  v.  Blosser,  168 
Pac.  863. 

Kentucky. — Tyler  v.  Stephan's 
Adm'r,   163  Ky.   770,   174   S.   W.   790. 

Maine. — Pease  v.  Montgomery,  111 
Me.  582,  88  Atl.  973. 

Maryland. — Dearholt  Motor  Sales 
Co.  V.  Merritt,  105  Atl.  316. 

Massachusetts.  —  Melchionda  v. 
American  Locomotive  Co.,  118  N.  E. 
265;  Gardner  v._  Farnum,  119  N.  E. 
666 ;  Canavan  v.  Giblin,  122  N.  E. 
171. 

Minnesota. — Slater  v.  Advance 
Thresher  Co.,  97  Minn.  305,  107  N. 
W.  133. 

Missouri. — Calhoun  v.  Mining  Co. 
(Mo.  App.),  209   S.  W.   318. 

New  Hampshire. — Danforth  v. 
Fisher,  75  N.  H.  Ill,  71  Atl.  535, 
21  L.  E.  A.    (N.  S.)    93. 

Neio  York. — Eeilly  v.  Connable,  .314 
N.  Y.  586,  108  N.  E.  853;  Clark  v. 
Buckraobile  Co.,  107  App.  Div.  120, 
94  N.  Y.  Suppl.  771;  Freibaum  v. 
Brady,  143  App.  Div.  320,  128  N.  Y. 
Suppl.  121;  Breener  v.  Goldstein,  184 
App.  Div.  268;  Parsons  v.  Wisner, 
113, N.  Y.  Suppl.  933.  Compare  In- 
graham  v.  Storkamore,  63  Misc.  (N. 
Y  )    114,  118  N.  Y.  Suppl.  399., 

North  Carolina. — ^Linville  v.  Nissen, 
162  N.  Car.  95,  77  B:  E.  1096. 


Ohio. — \Miite  Oak  Coal  Co.  v. 
Rivoux,  SB  Ohio  18,  102  X.  E.  303, 
46  L.  Pv.  A.    (N.  S.)    1091 

Pennsylcania. — Sarver  >•.  Mitchell, 
35  Pa.  Super.  Ct.  69. 

Texas. — Gordon  v.  Texas  &  Pacific 
Mercantile  &  Mfg.  Co.  (Civ.  App.), 
190  S.   W.   748. 

Utali. — Ferguson  v.  Reynolds,  176 
Pac,   267. 

Wisconsin. — Steffeh  v.  McNaugh- 
ton,  142  Wis.  49,  134  N.  W.  1016,  19 
Ann..  Cas.  1227,  26  L.  R.  A.  (N.  S.) 
382;  Oulette  v.  Superior  Motor  &  M. 
Works.  157  Wis.  531,  147  N.  W'.  1014, 

2.  Section  627. 

3.  Denison  v.  McNorton,  328  Fed. 
401,  142  C.  C.  A,  631;  Lewis  v.  Steel, 
,52  Mont.:  300,  157  Pao.  575;  Maher  v. 
Benedict,  123  N.  Y.  App.  Div.  579, 
108  N.  Y.  Suppl.  328;  McFarlane  v. 
Winters,  47  Utah,  598,  155  Pac.  437, 
"  All  the  evidence  the  plaintiff  pro- 
duced to  establish  the  doctor's  respon- 
sibility for  the  acts  of  his  son,  Glen, 
vi'as  that  the  former  owned  the  auto- 
mobile, and  that  the  same  was  at  the 
time  being  used  with  his  permission 
or  consent  by  the  son.  That  is  not 
sufficient.  Every  time  an  owner  lends 
any  article  or  instrumentality  to  an- 
other, whether  for  hire  or  gratuit- 
ously, the  owner  consents  to  its  use 
by  the  borrower  or  bailee.  To  hold 
tliat  evidence  of  that  fact  is  suffiffi- 
cient    to    fasten    liability    upon  ■  the 
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oumstance  that  the  driver  is  an  employe©  of  the  owner  does  not 
fasten  liability  on  the  owner,  for  the  owner  is  liable  for  the  acts 
of  his  servant  only  when  the  latter  is  acting  within  the  scope  of 
his  employment.^  And  the  fact  that  the  driver  is  a  child  or  near 
relative  of  the  owner  of  the  machine  does  not  necessarily  make 
the  owner  liable  for  thei  conduct  of  such  driver^^' 

^  Sec.  624.  Liability  does  not  arise  from  mere  ownership  — 
automobile  not  an  inherently  dangerous  ma- 
chine. 

The  owner  of  certain  dangerous  instrumentalities,  such  as  rail- 
road locomotives,  ferocious  beasts,  high  explosives,  etc.,  is  bound 
to  keep  the  same  undeir  his  control  so  that  injury  will. not  be  caused 
to  another.  As  to  these  forces,  a  duty  rests  upon  their  owner  to 
keep  them  properly  within  his  control;  and,  when  he  does  not  do 
so,  he  may  be  liable  for  injuries  resulting  from  their  improper  use 
by  a  servant,  though  such  servant  was  not  at  the  time  acting  in 
the  performance  of  his  duty.*  [But  a  motor  vehicle  is  jnot  placed 
in  the  category  of  these  per  se  dangerous  agencies.^  Hence  the 
liability  of  the  owner  cannot  be  based  solely  on  the  danger  of  the 
machine.''     And  the  fact  that  the  owner  keeps  the  machine  in  a 

owner  of  the  instrumentality  in  case  5.  Section  37. 

some  injury  is  inflicted  upon  another  6.  A 7.a6a»na.— ^Parker     v.      Wilson, 

l)y  the   nep:ligent  use  of  such  instru-  179  Ala.  361,  60  So.  150,  43  L.  R.  A. 

mentality  while   it  is  in   the  posses-  (N.  S.)    87. 

sion  and  under  the  control  of  a  third  Georgia.- — Fielder    v.    Davison,   139 

per.son     is    to    revolutionize    the    law  Ga.  509,  77  S.  E.  618;  Lewis  v.  Amo- 

wliich  holds  the  principai  or  master  reus,   3   G.a.   App.   50,   59   S.   E.   338, 

liable    for   the  acts   of   his   agent   or  "  It  is  insisted  in  the  argument  that 

servant.      We    are    of    tlie    opinion,  automobiles   are   to   be   classed   with 

therefore,  that  the  plaintiff  produced  ferocious  animals,  and  that  the  law 

no  evidence  which  supports  the  find-  relating  to   the  duty  of  the   owners 

ings  of  the  jury  or  the  judgment  of  of  such  animals  is  to  be  applied.     It 

the   court   as   against   the   defendant  is    not    the    ferocity    of    automobiles 

W.  r.  Winters."     McFarlane  v.  Win-  that  is  to  be  feared,  but  the  ferocity 

ters,  47  Utah,  598,  155  Pae.  437.   And  of  those  who  drive  them.     Until  hu- 

see  section  656.  man  agency  intervenes,  they  are  usu- 

4.  Fielder  v.  Davison,  139  Ga.  509,  ally  harmless."    Lewis  v.  Amorous,  3 

77  S.  E.  618.  Ga.  App.  50,  59  S.  E.  338. 
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public  garage  where  it  might  be  more  accessible  to  the  wrongful 
use  of  his  ciha.uffeur  than,  if  he  kept  it  at  his  resideaice,'  does  not 
change  the  rule  in  this  respect.^  Yet,  if  he  intrusts  the  machine 
to  an  incompetent ;  driver,  it  may  be  converted  into  a  dangei-ous 
insteramentality.* 

Sec.  625.  Liability  does  not  arise  from  mere  ownership  — 
defective  automobile. 

The  additional  fact  that  an.  automobile  was  in  want  of  repair 


Indiana. — Premier  Motor  Mfg.  Co. 
V.  Tilford,  61  Ind.  ,App.  164,  111  N. 
E.  645;  Martin  v.  Lilly,  121  N.  E. 
443.     ' 

Kentucky. — Tyler  v.  Stephan's 
Adra'r,  163  Ky.  770,  174  S.  W.  790. 

if orj/lorad.— Symington  v.  Sipes,  131 
Md.  313,  88  Atl.  134. 

MicMgan. — Brinkman  v.  Zuoker- 
man,  193  Mich.  624,  159  N.  W.  316. 

Mirmesota. — Slater  v.  Advance 
Thresher  Co.,  97  Minn.  305,  107  N. 
W.  133;  Prove  v.  Conrad,  130  Minn. 
412,  153  N.  W.  753.  "The  rule  of 
law  applicable  to  the  care  and  ■  pro- 
tection of  dangerous  instrumentali- 
ties does  not  apply.  The  rule  re- 
quires the  master  to  exercise  a  proper 
degree  of  care  to  guard,  control,  and 
protect  dangerous  instrumentalities 
owned  or  operated  by  him,  and,  an 
injury  occurring  by  reason  of  the 
improper  iise  of  such  an  instrumen- 
tality by  a  servant,  though  occa- 
sioned while  not  in  the  performance 
of  his  duty,  the  master  is  liable.  But 
the  principle  on  which  liability  is 
founded  in  such  cases  is.  the  failure 
of  the  master  to  properly  keep  within 
his  control  such  dangerous  agencies." 
Slater  v.  Advance  Thresher  Co.,  97 
Minn.  305,  107  If.'W.  133. 

Montana. — Lewis  v.  Steel,  53  Mont. 
300,  157  Pac.  575. 


A'eiy  Hampshi/re. — Danforth  v. 
Fisher,  75  N.  H.  Ill,  71  A,tl.  535, 
21  L.  K.  A.    (N.  S.)   93. 

New  York. — Cunningham  v.  Castle, 
127  App.  Div.  580,  111  N.  Y.  Suppl. 
1057.  Compare  Ingraham  v.  Storka- 
more,  63  Misc.  (N.  Y.)  114,  118  N.  Y. 
Suppl.  3,99. 

North  Ga/rolma. — Linville  v.  Nissen, 
162  N.  Car.  95,  77  S.  E.  1096. 

Bliode  IsXwnd. — Colwell  v.  Aetna 
Bottle  &  Stopper  Co.,  33  R.  I.  531, 
82    Atl.    388. 

Tennessee.— "King  v.  Smythe,  204  S. 
W.  296;  Core  v.  Resha  (Tenn.),  304 
S.  W.   1149. 

Texas. — Allen  v.  '  Bland  (Civ. 
App.),  168  S.  W.  35. 

Utah. — ^McFarlane  v.  Winters,  47 
Utah,  598,  155  Pac.  437. 

Virginia. — Blair  v.  Broadwater,  93 
S.  E.   633. 

WasMnffton. — Jones  v.  Hoge,  47 
Wash.  663,  92  Pac.  433,  125  Am.  St. 
Rep.  915,   14  L.  R.  A.    (N.  S.)    216. 

Wisconsin. — Steflfen  v.  McNaughton, 
142  Wis.  49,  124  N.  W.  1016,  19  Ann. 
Cas.  1337,  26  L.  R.  A.    (N.  S.)    383. 

7.  Lewis  V.  Amorous,  3  Ga.  App. 
50,  59  S.  E.  338;  Jones  v.  Hoge,  47 
Wash.  «63,  93  Pac.  433,  125  Am.  St. 
Rep.  915,  14  L.  R.  A.   (N.  S.)   316. 

8.  Gardiner  v.  Solomon  (Ala.),  75 
So.   621.     And  see  section   663. 
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and  dangerous  for  driving,  does  aot  necessarily  charge  the  owner 
with  liability  for  the  act  of  his  servant  in  using  the  same,  where 
such  use  was  not  in  pursuance  of  the  master's  business.'  And, 
when  one  loaUs  his  automobile  to  another,  the  fact  that  the  machiue 
had  a  broken  muffler  and  was  noisy  in  operation  does  not  impose 
liability  on  the  owner. ■^'' 

Sec.  626.  Liability  does  not  arise  from  mere  ownership  — 
statutory  change  in  common  law  rule. 

In  a  few  jurisdictions,  the  law-making  bodies  have  attempted  to 
impose  on  the  owner  of  a  motor  vehicle  a  liability  in  excess  of  that 
iniposed  by  the  common  law.  Thus,  in  Michigan  the  Legi^a-ture 
attempted  to  charge  the  owner  with  liability  for  all  injuries  oc- 
casioneid  by  the  negligence  of  the  driver  of  the  machinei,  except  in 
case  it  was  stolen.-^^  But,  it  was  held  that  the  statute  was  uncon- 
stitutional so  far  as  it  attempted  to  impose  liability  where  a  tres- 
passer obtained  possession  thereof  without  the  consent  of  the  owner 
and  without  his  fault. -^^  A  subsequent  statute  cured  thei  defect 
in  the  former  law  by  providing  that  the  owner  would  not  be  liable 

9.  Gordon  v.  Texas  &  Pacific  Mer-  X.  W.  973;  Barry  v.  Metzer  Motor 
cantile  &;  Mfg.  Co.  (Tex.  Civ.  App.),  Car  Co.,  175  Midi.  466,  141  N.  W. 
190  S.  W.  748.  539;  Levyn  v.  Koppin,  183  Mich.  332. 

10.  Halverson  v.  Blosaer  (Kans.),  149  N.  W.  993.  "It  may  be  laid 
168  Pae.  862.  down  as   a  general   proposition   that 

11.  Under  Mich.  Pub.  Acts,  1909,  absolute  liability,  without  fault  on 
Ko.  318,  prescribing  regulations  for  his  part,  cannot  ordinarily  be  im- 
automobiles  on  public  highways,  one  posed  upon  a  citizen.  It  has  been 
injured  by  a  violation  thereof  was  held  in  numerous  cases  that  a  statute 
not  required  to  first  obtain  judgment  making  a  railroad  company  liable  for 
against  the  driver,  before  suing  the  stock'  killed,  whether  the  company 
owner.  Johnson  v.  Sergeant,  168  was  negligent  or  not,  and  fixing  the 
Mich.  444,  134  N.  W.  468.  damages    according    to    a    schedule, 

12.  Daugherty  v.  Thomas,  174  Avas  to  deprive  the  company  of  prop- 
Micli.  371,  140  N.  W.  615,  45  L.  R.  erty  without  due  process  of  law." 
A.  (X.  S.)  699,  Ann.  Gas.  1915  A.  Daugherty  v.  Thomas,-  174  Mich.  371, 
1163;  Loelir  v.  Abell,  174  Mich.  590,  140  K.  W.  615,  45  L.  R.  A.  (N.  S.) 
140  N.  W.  926;   Mitchell  v.  Van  Keu-  699,  Ann.  Cas.  1915  A.  1163. 

ler  &  \'V.  Lbr.  Co.,  175  Mich.  75,  140. 
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wlieii  tte  machine  was  driveai  without  the  consent  or  knowledge 
of  the  owner.^^  The  later  statute  is  constitutional,  although  it 
imposes  a  liability  on  the  owner  greater  than  that  allowed  'by  the 
common  law  rules,  as  for  example  reoadering  him  responsible  for 
negligence  in  the  operation  of  the  machine  whcaa  it  is  loaned  to 
anotiieir.^''  The  law  makers  in  Canada  have  not  been  so  hindered 
with  constitutional  limitations,  and  have  been  more  successful  in 
imposing  liability  on  the  owner  of  the  machine  for  the  negligence 
of  the  driver.^"    And  under  the  British  Motor  Car  Act  of  1903, 


13.  Hatter  v.  Dodge  Bros.  (Mich.), 
3  67  N.  W.   935. 

Joint  owner. — In  case  of  joint 
owners  of  a  motor  vehicle,  the  statute 
does  not  render  one  of  such  persons 
liable  when  the  machine  is  operated 
by  the  other  in  his  personal  affairs. 
Mittlestadt  v.  Kelly  (Mich.),  168  N. 
W.  501. 

14.  Stapleton  v.  Independent  Brew- 
ing Co.  (Mich.),  164  N".  W.  530. 
"  The  present  statute,  while  safe- 
guarding the  rights  of  persons  having 
occasion  to  use  the  streets,  does  not 
unreasonably  infringe  upon  the  rights 
of  those  able  to  own  automobiles. 
The  owner  pf  an  automobile  is  sup- 
posed to  know,  and  should  know, 
about  the  qualifications  of  the  per- 
sons he  allows  to  use  his  car,  to 
drive  his  automobile,  .and  if  he  has 
tloubts  of  the  competency  or  careful- 
ness of  the  driver  he  should  refuse 
to  give  his  consent  to  the  use  by  him 
of  the  machine.  The  statute  is  with- 
in the  police  power  of  the  State." 
Stapleton  v.  Independent  Brewing 
Co.   (Mich.),  164  N.  W.  520. 

15.  Canadian  statute. — Where  the 
owner  of  an  automobile  placed  it  in 
a  garage  for  a  purpose  other  than 
demonstrating,  and  a  servant  of  the 


garage-keeper,  thinking  the  machine 
was  in  the  garage  for  use  in  demon- 
strating, took  it  and  operated  it  with 
the  result  that  injuries  were  caused 
to  another,  it  was  held  that  under 
section  19  of  the  Motor  Vehicle  Act, 
3  Geo.  V,  ch.  48,  which  was  the  stat- 
ute in  force  at  the  time  of  the.  fic- 
cident,  the  owner  was  liable  there- 
for. Downs  V.  Fisher,  33  D.  L.  E. 
(Canada)  "(36,  33  0.  L.  R.  504,  8 
0.  W.  N.   357. 

Statute  of  6  Edw.  VII,  ch.  46.— 
In  Mattei  v.  Gillies,  16  Ont.  L.  E. 
558,  the  court  also  said ;  "  Besides 
this  I  am  inclined  to  hold  that,  hav- 
ing regard  to  the  provisions  of  the 
act,  as  to  registration  of  the  owner, 
the  carrying  of  a  number  on  the  ma- 
chine for  the  purpose  of  identifica- 
tion, and  the  permit  granted  on  those 
conditions,  as  between  the  owner  and 
the  public,  the  chauffeur  or  driver  is 
to  be  regarded  as  the  alter  ego  of 
the  proprietor,  and  that  the  owner 
is  liable  for  the  driver's  negligence 
in  all  cases  where  the  use  of  the 
vehicle  is  with  the  sanction  or  per- 
mission of  the  proprietor.  In  driv- 
ing the  motor  he  is  within  the  os- 
tensible scope  of  his  employment,  and 
the  liability  will  remain  by  virtue 
of  the  statute,  and  this  even  though 
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the  person  causing  or  permitting  a  motor  car  to  be  used  contrary 
to  regulations  was  held  responsible  as  well  as  the  driver  in  certain 
instances.-^®  And  a  sitatute  in  N,ew  Jersey  relative  to  pedestrians 
attempting  to  cross  a  street  between  the  regular  crossings,  was 
construed  so  as  to  bar  an  action  against  the  owner  of  the  machine 
if  he  was  not  driving  at  the  time  of  the  collision  with  such  pedes- 
trian, but  not  so  as  to  bar  a  remedy  against  the  driver  at  the  time, 
whether  such  driver  was  the  ovraer  or  an  employee.^''  And  in 
California,  a  statute  has  been  passed  providing  thait  no  minor 
shall  operate  an  automobile  without  a  license  and  requiring  as  a 
prerequisite  to  the  obtaining  of  such  license  that  his  parent  or 
guardian  shall  join  in  the  application;  and  further  providing  that 
in  case  of  the  negligence  of  such  minor  the  person  so  signing  shall 
be  liable  for  his  negligenc^.    The  statute  seems  to  apply  whether 


the  driver  may  be  out  on  an  errand 
of  his  own." 

Abrogatioii  of  common  law  rule. — 
In  a.  case  in  Ontario  it  was  held  that 
the  proT^isions  of  special  legislation 
(6  Edw.  VII,  ch.  46,  and  its  amend- 
ments) show  an  intention  on  the  part 
of  the  legislature  to  abrogate  to  some 
extent  to  the  common-law  rule  that 
the  master  of  a  vehicle  is  exempt 
from  responsibility  if  his  servant 
does  an  injury  with  the  master's  ve- 
hicle when,  outside  of  the  duties  of 
his  master's  employment,  he  is  out 
at  large  on  an  errand  or  frolic  of  his 
own.  In  this  case  the  servant  of  the 
defendant  took  the  latter's  automo- 
bile out  of  his  salesrooms  without 
his  knowledge  or  consent,  and  while 
so  using  it  caused  the  injury  com- 
plained of.  The  court  held  that  the 
defendant  was  liable  in  a  dual  aspect, 
and  that  he  was  responsible  to  answer 
the  damages  brought  about  by  the 
use  of  his  vehicle  in  contravention  of 


the  statutory  rate  of  speed  and  be- 
cause the  vehicle  was  allowed  to  be 
handled  recklessly  by  his  servant  on 
the  highway.  Verrall  v.  Dominion 
Automobile  Co.,  20  Ont.  W.  R.   178, 

3  Ont.  W.  N.  108.  See  also  to  effefct 
that  ovimer  is  liable  where  chauffeur 
uses  car  with  his  permission.  B.  & 
R.  Co.  V.  McLeod,  18  Dom.  L.  R.  245^ 
7  A.  L.  R.  349,  28  W..  L.  R.  778,  6 
W.  W.  R.  1299;  Wiltsoe  v,  Arnold, 
15  Dom.  L.  R.  915,  27  W.  L.  R.  259, 
6  W.  W.  R.  4;  Bernstein  v.  Lynch, 
13  Dom.  L.  R.  134,  28  O.  L.  R.  ^35, 

4  0.  W.  N.  1005,  49  C.  L.  J.  619: 
Hughes  V.  Exchange  Taxicab  &  Auto 
Livery,  11  Dom.  L.  R.  314,  24  W. 
L.  R.   174. 

16.  Pettitt,  Law  of  Motor  Cars, 
62;  Pettitt,  Law  of  Heavy  Motor 
Cars,  58  See  also  Lewis  v.  Amorous, 
3  Ga.  App.  50,  59  S.  E.  338. 

17.  Schreiner  v.  Grinnell,  89  N.  J. 
L.   37,   97   Atl.   781. 
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•r  not  the  parent  is  owner  of  the  machine.-'*  And  in  a  few  States, 
itatutes  have  'been  enacted  to  the  effect  that  when  a  motor  vehicle 
is  operated  in  violation  of  the  law,  or  negligently,  or  carelessly,  so 
that  one  receives  injuries  thereby,  the  damages  shall  be  a  lien  on 
the  vehicle.-^'  The  oonstitutionality  of  the  enactment  has  'been 
sustained.^  Under  such  a  statute  the  owner  will  not  necessarily 
be  liable  for  injuries  caused  in  the  operation  of  his  machine  be- 
yond the  value  of  hia  interest  in  the  machine ;  but  the  person  in- 
jured may  secure  a  lien  on  the  machine,  and  such  lien  is  given 
priority  to~  a  chattel  mortgage  or  other  lien  except  one  for  taxes.^^ 
The  lien  may  be  allowed  although  the  driver  thereof  at  the  time 
of  the  aecidenit  in  question  was  not  acting  within  the  scope  of  the 
owner's  business  and  although  a  personal  judgment  could  not  be 
rendered  against  the  owner  for  the  injuri^.^^ 

Sec.  627.  Liability  for  conduct  of  chauffeur  —  employment 
alone  insufficient  to  charge  owner. 

(The  general  rule  is,  that  in  an  action  against  the  owner  of  a 
motor  vehicle  for  injuries  occasioned  by  the  negligence  of  the  driver 
thereof,  the  owner  is  not  liable  merely  because  the  driver  is  in  the 
general  employ  of  the  owner.^^    To  change  the  owner,  it  must  also 

18.  Crittenden  v.  Murphy  (Cal.  v.  Hartfelder-Garbutt  Co.,  9  Ga.  App. 
App.),  173  Pae.  595.  327,  71  S.  E.  493. 

19.  Merchants  &  Planters  Bank  v.  Indiana. — Premier  Motor  Mfg.  Co. 
Brigman,  106  S.  Car.  362,  91  S.  E.  v.  Tilford,  61  Ind,  App.  164,  111  N. 
333;   Core  v.  Resha    (Tenn.),  304  S.  E.  645. 

W.  1149 ;  Lynda  v.  Browning,  2  Tenn.  Kentucky. —  Taylor     v.     Stephan's 

C.  C.  A.  263.  Adm'r,  163  Ky.  770,  174  S.  W.  790. 

20.  Merchants  &  Planters'  Bank  v.  Massachusetts. — O'Rourke  v.  A-G 
Brigman,  106  S.   Car.   362,   91   S.  E.  Co.,  Inc.,  133  N.  E.  193. 

333.  Minnesota. — Slater      v.       Advance 

21.  Merchants  &  Planters'  Bank  v.  Thresher  Co.,  97  Minn.  305,  107  N. 
Brigman,  106  S.  Car.  362,  91  S.  E.  W.  133;  Provo  v.  Conrad,  130  Minn. 
332.  412,  153  N.  W.   753.     "The  relation 

22.  Core  v.  Besha  (Tenn.),  204  S.  between  ths  owner  of  an  automobile 
W.   1149.  and  the  person  employed  by  him  to 

23.  Georgia. — Fielder  v.  Davison,  operate  it  is  that  of  master  and  ser- 
139  Ga.  509^  77  S.  E,  618;   Mclntire  vant,    and    liability    for    injuries    to 
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appear  that  the  driver  at  the  time  of  the  accident  in  question  was 
acting  within  the  scope  of  his  master's  business.^*  When  the 
owner  of  an  automobile  is  sued  for  damages  on  account  of  an  in- 
jury caused  by  the  machine  while  driven  by  his  chauffeur,  the 
rules  of  law  touching  master  and  servant  and  the  liability  of  the 
former  for  the  acts  of  the  latter,'  are  to  be  applied.^  A  prima  facie 
case  which  will  hold  the  owner,  unless  counter  evidence  is  pro- 
duced, may  sometimes  be  created  dh.  proof  of  the  ownership  of  the 
machine  and  general  employment  of  the  chauffeur,  but  such  prima 
facie  case  will  be  dispelled  on  proof  that  (the  servant  at  the  time 
was  not  acting  within  his  employmemt.^^  In  deciding  whether  a 
chauffeur  is  the  servant  of  the  defendianltor  of  some  other  person, 


third  persons,  caused  by  the  negli- 
gence of  the  servant  operating  the 
same,  differs  in  no  essential  respect 
from  the  rules  and  principles  of  law 
applicable  to  that  relation.  Efforts 
have  been  made  to  extend  such  rules 
of  liability,  by  statute  and  judicial 
decisions,  on  the  theory  that  the  au- 
tomobile is  a  dangerous  instrumen- 
tality requiring  for  the  protection  of 
the  public  a  high  degree  of  care  in 
safeguarding  its  use.  These  efforts 
have  not  met  with  success,  and  the 
courts  are  practically  uniform  in  ap- 
plying in  such  cases  the  law  of  mas- 
ter and  servant."  Provo  v.  Conrad, 
130  Minn.  413,  153  N.  W.  753. 

Missouri. — Shamp  v.  Lambert,  142 
Mo.  App.   567,   121   S.  W.   770;    Cal- 
houn v.  Mining  Co.    (Mo.  App.),  209- 
S.  W.  318. 

New  Jersey. — ^Cronecker  v.  Hall, 
105  Atl.  313. 

New  York. — Reilly  v.  Connable,  314 
X.  Y.  586,  108  N.  E.  853;  Freibaum 
V.  Brady,  143  App.  Div.  230,  138  N. 
Y.  Suppl.  121;  Cullen  v.  Thomas, 
150  App.  Div.  475,  13.";  N.  Y.  Ruppl. 
32. 


Pennsylvania. — Curran  v.  Lorch, 
343   Pa.   347,   90  Atl.   63. 

Texas. — Christensen  v.  Christian- 
sen (Civ.  App.),  155  S.  W.  995;  Gor- 
don V.  Texas  &  Pacific,  etc,.  Co.  (Civ. 
App.),  190  S.  W.  748. 

Utah. — Ferguson  v.  Reynolds,  176 
Pae.  367. 

Defendant  not  owner. — An  em- 
ployer is  not  liable  for  personal  in- 
juries caused  by  an  employee  who, 
while  driving  a  borrowed  automobile, 
ran  into  a  pedestrian  on  the  street 
where  it  appears  that  he  was  never 
employed  to  drive  a  motor  car,  was 
not  a  licensed  chauffeur  and  the  car 
was  not  owned  of  furnished  by  the 
defendant,  who  had  no  knowledge 
that  it  was  being  used  by  the  em- 
ployee, there  being  nothing  which 
made  it  necessary  for  him  to  drive 
the  car.  O'Loughlin  v.  Maekey,  188 
N.  Y.  App.  Div.  637,  169  N.  Y.  Suppl. 
835. 

24.  Section  638. 

25.  Fielder  v.  Davison,  139  Ga.  509, 
77  S.  E.  618. 

26.  Section    673. 
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the  manner,  method  and  means  of  the  payment  for  his  services 
may  be  material  in  determining  whether  he  was  under  the  direc- 
tion and  control  of  the  defendant.^^ 


Sec.  628.  Liability  for  conduct  of  chauffeur  —  driver  must 
be  acting  within  scope  of  duty. 

;  The  general  rule  in  the  law  of  master  and  servant  is  that  the 
owner  of  a  motor  vehicle  is  liable  for  the  acts  of  his  chauffeur^ 
when  the  latter  is  acting  within  the  scope  of  his  master's  business.^** 


27.  Minor  v.  Stevens,  63  ^^'asli. 
423,  118  Pac.   313. 

28.  Alabama. —  Southern  Garage 
Co.  V.  Brown,  IST  Ala.  484,  65  So. 
400;  Barfield  v.  Ev.ans,  187  Ala.  579, 
65  So.  928:  Jones  v.  Strickland,  77 
So.   562. 

Arkansas. — Healey  v.  Cockrill,  203 
S.  W.  289. 

California. — Adams  v.  Welsendan- 
ger,  27  Cal.  App.  590,  150  Pac.  1016. 

Delaware. — Grier  v.  Samuel,  27 
Del.  106,  86  Atl.  209. 

Georgia. — Fielder  v.  Davison,  139 
Ga.   509,  77*  S.  E.   618. 

Kansas. — ^Thompson  v.  Aultman  & 
Taylor  Machinery  Co.,  96  Kans.  259, 
150  Pac.  587. 

Kentucky. — Tyler  v.  Stephan's 
Adm'r,  163  Ky.  770,  174  S.  W.  790; 
Denker  Transfer  Co.  v.  Pugh,  162 
Ky.  818,  173  S.  W.  139. 

Massachusetts. — Fleischner  v.  Dur- 
gin,  207  Mass.  435,  93  N.  E.  801; 
Reynolds  v.  Denholni,  313  Mass.  573, 
100  N.  E.  1006;  Donnelly  v.  Harris, 
319  Mass.  466,  107  N.  E.  435;  Wins- 
low  V.  New  England  Co-op.  Soc,  235 
Mass.  576,  114  N.  E.  748;  Regan  v. 
John  L.  Kelley  Contracting  Co.,  226 
Mass.  58,  114  N.  E.  726;  Higgins  v. 
Bickford,    227    Mass.    52,    116    N.    E, 


245;    Buckley    v.    Sutton,    131    X.    E. 
537. 

Michigan. — Riley  v.  Roack,  168 
Mich.  294,  134  N.  W.  14;  Houseman 
1.  Karicoffe,  167  N.  W.  964;  Foster 
V.   Rinz,   168  N.   W.  420. 

Minnesota. — Thomas  v.  Armitage, 
111  Minn.  288,  126  N.  W.  735;  Provo. 
V.  Conrad,  130  Minn.  412,  153  N.  W. 
753. 

Missouri. — Shamp  v.  Lambert,  142 
Mo.  App.  567,  121  .S.  W.  770;  Win- 
frey V.  Lazarus,  148  Mo.  App.  388, 
138  S.  W.  276;  Nicholas  v.  Kelley, 
159  Mo.  App.  20,  139  S.  W.  248; 
Whimster  v.  Holmes,  177  Mo.  App. 
130,  164  S.  W.  236;  Wiedeman  v.  St. 
Louis  Taxicab  Co.,  182  Mo.  App.  523. 
165  S.  W.  1105 ;  Whimster  v,  Holmes 
(Mo.  App.),  190  S.  W.  62. 

liew  Hampshire. — Danforth  v . 
Fisher,  75  N.  H.,  Ill,  71  Atl.  535,  21 
L.  R.  A.   (N.  S.)   93. 

New  Jersey. — Doran  v.  Thomsen, 
74  N.  J.  L.  445,  66  Atl.  897;  Bennett 
V.  Busch,  75  N.  J.  L.  240,  67  Atl. 
188;  John  M.  Hughes  Sons  Co.  v. 
Bergen  &  Westside  Auto  Co.,  75  M. 
J.  L.  355,  67  Atl.  1018. 

.Veto  York. — O'Brien  v.  Stern  Bros., 
223  N.  Y.  390,  119  N.  E.  550;  Cun- 
ningham   V.    Castle.    127    App.    Div. 
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The  reiverse  is  also  true,  that  the  owner  is  not  liable  for  the  conduct 
of  the  servant  when  the  latter  is  not  acting  within  the  scope  of  his 
employment.^'    It  is,  of  course,  true  tha,t  the  master  rai-ely  oom- 


580,  111  N.  Y.  Suppl.  1057;  Douglas 
V.  Hewson,  142  App.  Div.  166,  127  N. 
Y.  Suppl.  220;  Pangburn  v.  Buick 
Motor  Co.,  151  App.  Div.  756,  137 
N.  Y.  Suppl.  37;  Fitzsimons  v.  Is- 
man,  166  App.  Div.  262,  151  N.  Y. 
Suppl.  552;  Lowell  v.  Williams,  183 
App.  Div.  701,  170  N.  Y.  Suppl.  596; 
Parsons  v.  Wisner,  113  N.  Y.  Suppl. 
922;  Dillon  v.  Mundet,  145  N.  Y. 
Suppl.  975. 

Oregon. — Kahn  v.  Home  Telep.  & 
Teleg.  Co.,  78  Oreg.  308,  152  Pac. 
240.  , 

Pennsylvania.-^^lixivtz  v.  Tourison, 
241  Pa.  St.  425,  88  Atl.  656. 

Rhode  Island. — Elliott  v.  O'Rourke, 
100  Atl.  314. 

^exas. — Lefkowitz  v.  Sherwood 
(Civ.  App.),  136  S.  W.  850;  Reid 
Auto  Co.  V.  Gorsczya  (Civ.  App.), 
144  S.  W.  688;  Christensen  v.  Chris- 
tiansen (Civ.  App.),  155  S.  W.  995; 
Buick  Automobile  Co.  v.  Reaver 
(Civ.  App.),  163  S.  W.  594;  Auto 
Sales  Co.  v.  Bland,  194  S.  W.  1021. 

Utah. — Ferguson  v.  Reynolds,  173 
Pac.  267. 

Washington. — Hammons  v.  Setzer. 
72  Wash.  550,  130  Pao.  1141;  Prusch 
V.  Greenough  Bros.  Co.,  79  AVash. 
109,  139  Pac.  870;  George  v.  Cars- 
tens  Packing  Co.,  91  Wash.  637,  158 
Pac.  529. 

Wisconsin. — ^Steffen  v.  MoNaugh- 
ton,  142  Wis.  49,  124  N.  W.  1016, 
19  Ann.  Cas.  1227,  26  L.  R.  A.  (N. 
S.)    382. 

29.  Alabama. — ^Calley  v.  Lewis,  7 
Ala.  App.  593,  61  So.  37. 


California. — Adajns  v.  Weisendan- 
ger,  27  Cal.  App.  590,  150  Pac.  1016. 

Georsriffi.— Fielder  v.  Davison,  139 
Ga.  509,  77  S.  E.  618;  Lewis  .'.  Amo- 
rous,-3   Ga.   App.   50,   59   S;  E.   338. 

Indiana. — Premier  Motor  Mfg.  Co. 
V.  Tilford,  61  Ind.  App.  164,  111  N. 
E.  645;  Martin  v.  Lilly,  121  N.  E. 
443. 

Kansas. — Halverson  v.  Blosser,  168 
Pac.  862. 

Kentucky. — Tyler  v.  Stephan's 
Adm'r,  163  Ky.  770,  174  S.  W.  790. 

Maine. — Pease  v.  Montgomery,  111 
Me.   582,  88  Atl.  973. 

Maryland. — Symington  v.  Sipes, 
121  Md.  313,  88  Atl.  134;  State  to 
Use  of  DeCelius  v.  C.  J.  Benson  & 
Co.,   100  Atl.   505. 

Massachusetts. — Fleischner  v.  Dur- 
gin,  207  Mass.  435,  93  N.  E.  801; 
Hartnett  v.  Gryzmish,  218  Mass.  258, 
105  N.  E.  988;  Santoro.  v.  Bickford, 
118  N.  E.  665;  Miller  v.  Flash  Chemi- 
cal Co.,  119  N.  E.  702;  O'Rourke  v. 
A-G  Co.,  Inc.,  122  N.  E.   193. 

Michigan. — Riley  v.  Roaok,  168 
Mich.  294,  134  N.  W.  14;  Hill  v. 
Haynes,  170  N.  W.  685. 

Minnesota. — Slater  v.  Advance 
Thresher  Co.,  97  Minn.  305,  107  N. 
W.  133;  Provo  v.  Conrad,  130  Minn. 
412,  153  N.  W.  753.  "It  is  elemen- 
tary that  the  master  is  not  liable 
for  injuries  occasioned  to  a  third  per, 
son  by  the  negligence  of  his  servant, 
while  the  latter  is  engaged  in  some 
act  beyond  the  scope  of  his  employ- 
ment, for  his  own  or  the  purposes  of 
another,  although  he  may  be  using 
the   instrumentalities   furnished  him 
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mauds  the  aetrvant  to  be  negligent,  or  employs  him  with  the  ex- 
pectation that  he  will  commit  a  negligent  or  wilful  tort,  but  if  tlie 


by  the  master  with  which  to  perform 
the  ordinary  duties  of  his  employ- 
ment, or,  as  expressed  in  Shear.  & 
R.,  Neg.  (3d  Ed.),  §  63,  that  if  the 
act,  complained  of  be  committed  by 
the  servant  while  at  liberty  from  the 
service  of  the  master  and  while  pur- 
suing his  own  interests  exclusively, 
there  can  be  no  question  of  the  mas- 
ter's freedom  from  liability,  even 
though  the  injury  would  not  have 
been  committed  without  the  facilities 
afforded  the  servant  by  his  relation 
to  the  master."  Slater  v.  Advance 
Thresher  Co.,  97  Minn!  305,  107  N. 
W.  133. 

Missouri. — Long  v.  Nute,  123  Mo. 
App.  204,  100  S.  W.  511;  Warrington 
v.  Bird,  168  Mo.  App.  385,  151  S.  W. 
754;  Glassman  y.  Harry,  182  Mo. 
App.  304,  170  S.  W.  403;  Calhoun  v. 
Mining  Co.,  209  S.  W.  318. 

New  BampsMre. — Danforth  v. 
Fisher,  75  N.  H.,  Ill,  71  Atl.  535,.  21 
L.  R.  A.  (N.  S.)  93;  Howe  v.  Leigh- 
ton,   75   2Sr.   H.   601,   75   Atl.   102. 

New  Jersey. — Doran  v.  Thomsen, 
74  N.  J.  L.  445,  66  Atl.  897. 

New  York. — Reilly  v.  Connable,,  214 
N.  Y.  586,  108  N.  E.  853;  Stewart  v. 
Baruch,  103  App.  Div.  577,  93  N.  Y. 
Suppl.    161;    Cunningham   v.   Castle, 

127  App.  Div.  580,  111  N.  Y.  Suppl. 
1057;  Douglas  v.  Hewson,  142  App. 
Div.  166,  127  N.  Y.  Suppl.  220;  Erei- 
baum  V.   Brady,   143   App.   Div.   220, 

128  N.  Y.  Suppl.  121;  Cplwell  v.  Sa- 
perston,  149  App.  Div.  373,  134  N.  Y. 
Suppl.  384;  Cullen  y.  Thomas,  150 
App.  Div.  475,  135  N.  Y.  Suppl.  22; 
Bogorad  v.  Dix,  176  App.  Div.  774, 
162   N.    Y.    Suppl.    992 ;  ,  Stenzler    v. 


Standard  Gas  Light  Co.,  179  App. 
Div.  774,  167  N.  Y.  Suppl.  282. 

North  Carolina. — Linville  v.  Nissen, 
162  N.  Car.  95,  77  S.  E.  1096. 

Ohio. — White  Oak  Coal  Co.  v.  Ri- 
voux,  88  Ohio  18,  102  N.  E.  302,  46 
L.  R.  A.   (N.  S.)   1091. 

Pennsylvania. — Durham  v.  Strauss, 
38  Pa.  Super.  Ct.  620. 

Rhode  Island. — Northrup  v.  Robin- 
son, 33  R.  I.  496,  82  Atl.  392;  Ool- 
well  V.  Aetna  Bottle  &  Stopper  Co.. 
33  R.  I.  531,  82  Atl.   388. 

South  Carolina. — i^Knight  v.  Lau- 
rens Mooter  Car  Co.,  93  S.  E.  869. 

Tennessee. — Goodman  v.  Wilson , 
139  Tenn.  464,  166  S.  W.  752,  51  L. 
R.  A.  (N.  S.)  1116;  Core  v.  Resha, 
204  S.  W.  1149. 

Texas. — Christeiisen  v.  Christiansen 
(Civ.  App.),  155  S.  W.  995;'  Gordon 
V.  Texas  &  Pacific,  etc.,  Co.  (Civ. 
App!),    190    S.   W.    748. 

Utah. — Fowk^s  v.  J.  I.  Case  Thresh- 
ing Mach.'  Co.y  46  Utah,  503^  151 
Pac.  53;  Wright  v.  Intermountain 
Motorcar  Co.,  177  Pac.  237. 

Washington. — Jones  v.  Hoge,  47 
Wash!  663,  92  Pac.  '433,  125  Am.  St. 
Rep.  915,  14  L.  R.  A.  (N.  S.)  216; 
Kneff  V.  Sanford,  63  Wash.  503,  115 
Pac.  1040;  Ludberg  v.' Ba,rghoorn,  73 
Wash.  476,  131  Pac.  1165. 

Wisconsin, — Gewanske  v.  Ells- 
worth, 166  Wis.  250,  164  N.  W.  996; 
Younguist  V.  L,  J.  Droese  Co.,  167 
N.  W.  736. 

Canada. — Halparin  v.  Bulling,  .  50 
Can.  S.  C.  471,  20  Dom.  L.  R.  598; 
Colljs  V.  Oakley,  20  Dom.  L.  R.  550, 
31  Ont.  L.  R.  603,  6  0.  W.N.  575. 

Rule  unaffected  by  statute. — It  has^ 
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acts  under  eonsicleration  ai'e  done  in  the  proseciitioii  of  the  mas- 
ter's business,  liability  will  ordinarily  attach  to  the  master.^"    But, 


been  held  that  Gen.  Laws  of  .1909, 
chap.  86,  relating  to  motor  vehicles, 
has  not  changed  the  common  law  rule 
affecting  the  liability  of  a  master  for 
acts  of  a  servant  outside  of  the  scope 
of  his  employment.  Colwell  v.  Aetna 
Bottle  and  Stopper  Co..  33  R.  I.  531, 
82    Atl.    388. 

"  In  the  course  of  his  employment." 
— '"  Stress  is  laid  by  counsel  for  plain- 
tiff upon  the  construction  of  the 
phrase  '  in  the  course  of  his  employ- 
ment,' and  it  is  contended  that  the 
acts  of  the  agent  on  the  occasion  in 
question  bring  the  case  within  the 
proper  understanding  and  definition 
of  that  expression.  Thip  phrase  or 
expression  is  found  in  many  of  the 
books;  but  it  has  no  particular 
magic,  and  does  not  enlarge  the  rule 
of  liability  in  such  cases.  In  contem- 
plation of  law  it  means  simply  while 
engaged  in  the  service  of  the  master, 
and  nothing  more.  It  is  not  used  as 
synonymous  with,  '  during  the  period 
covered  by  the,  employment,'  hut 
rather  as  expressive  of  '  within  the 
scope  of  his  employment,'  or  during 
the  time  when  the  servant  is  engaged 
in  the  performance  of  the  master's 
work,"  Slater  v.  Advance  Thresher 
Co.,  97  Minn.-  305,  ,107  N.  W.   133. 

"  The  universal  test  of  the  master's 
liability  for  the  acts  of  his  servant 
is:  Was  there  authority,  express  or 
implied,  ior  doing  the  act?  That  is: 
Was  it  one  done  in  the  course  and 
within  the  scope  of  the  servant's  em- 
ployment. If  so,  the  master  will  be 
liable  for  the  act,  whether  negligent, 
fraudulent,  deceitful,  or  an  act  of 
positive   malfeasance.     However,   the 


master  is  not  liable  for  every  wrong 
which  the  servant  may  commit  dur- 
ing the  continuance  of  the  employ- 
ment. The  liability  can  only  arise 
when  the  act  done  is  within  the  real 
or  apparent  scop6  of  the  master's 
business.  Hence,  when  a  servant 
steps  outside  of  his  employment  to 
do  an  act  for  himself  not  connected 
with  his  master's  business,  no  lia- 
bility attaches.  The  reason  for  the 
rule  is  that  beyond  the  scope  of  his 
employment  a  servant  is  as  much  a 
stranger  to  his  master  as  a  third  per- 
son. In  every  such  ease  the  proper 
inquiry  is:  Was  the  servant  en- 
gaged in  serving  his  master?  If  tlip 
act  be  done  while  the  servant  is  at 
liberty  from  the  service  and  pursuing 
his  own  ends  exclusively,  the  master 
is  not  responsible."  Tyler  v.  Ste- 
phan's  Adm'r,  163  Ky.  770,  174  S. 
W.   790. 

30.  Adams  v.  ^Vpisendange^,  27 
Cal.  App.  590,  150  Pac.  1016;  Fielder 
V.  Davison,  139  Ga.  509,  77  S.  K. 
618;  Albert  v.  Miinch,  141  La.  686. 
75  So.  613;  Eeid  Auto  Co.  v.  Gor- 
sczys  (Tex.  Civ.  App.),  144  S.  W. 
688.  "However  it  may  be  in  other 
.jurisdictions,  in  this  State  the  test 
to  determine  whether  a  master  is 
liable  to  a  stranger  for  the  conse- 
quences of  his  servant's  niisconduet 
is  to  inquire  whether  the  latter  was 
doing  what  he  was  employed  to  do 
at  the  time  he  caused  the  injury  com- 
plained of.  If  he  was,  the  fact  that 
he  was  not  doing  it  in  the  way  ex- 
pected is  immaterial.  Eowell  v.  Rail- 
road, 68  N".  H.  358.  But,  if  at  the 
time  he  did  the  act  which  caused  the 
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if  the  tort  of  tlie  servant  is  entirely  disconnected  from  the  service 
or  business  of  the  master,  the  latter  is  not  responsiblei,  although  it 
may  occur  during  the  general  term  of  the  sei-vant's  employment.^^ 
But,  so  long  as  the  servant  is  acting  within  the  scope  of  his  em- 
ployment, th^  owner  is  liable,  though  the  negligent  act  was  not 
necessary  to  the  performance  of  his  duties,  or  though  it  was  not 
expressly  authorized  or  known  to  the  employer.^^  But,  where  the 
chauffeur  was  given  positive  instructions  that  the  machine  should . 
not  be  used  except  for  the  purposes  of.  its  owner  and  family  and 
when  not  so  used  it  was  tO'  be  kept  in  a  certain  garage,  and  it  ap- 
peared that  the  chauffeur  took  the  family  to  the  theatre  and  was 
directed  to  take  the  car  tO'  the  garage  and  return  at  the  close  of  the 
performance,  but  he  took  the  car  before  that  time  and  went  to 
visit  a  friend  in  a  distant  part  of  the  city,  it  was  held  that  he  was 
not  engaged  in  the  employment  of  the  master  at  the  time.^^ 

Sec.  629.  Liability  for  conduct  of  chauffeur  —  owner  rid- 
ing in  machine. 

The  serious  problems  of  the  liability  of  the  owner  of  an  automo- 
bile for  the  negligence  of  his  servant  are  those  which  arise  from 
the  operation  of  the  machine  by  the  servant  in  the  absence  of  the 

injury  he  was  not  acting  within  the  directly  or  indirectly  upon  the  work 
scope  of  his  employment,  the  master  or  business  for  which  he  was  em- 
is  not  liable."  Danforth  v.  Fisher,  ployed."  State,  Use  of  Debelius  v. 
75  N.  H.  Ill,  71  Atl.  535,  21  L.  E.  C.  J.  Bensont  Co.  (Md.),  ICfO  Atl. 
A.   (N.  S.)   93.     "It  is  axiomatic  law  505. 

that  to  render  the  master  liable  for  31.  Fielder    v.    Davison,     139     (Ja. 

the  torts  of  his  servant  the  tort  must  509,  77  S.  E.  618;  Reilly  v.  Connable, 

have  been   committed   while   the  ser-  214  N.  Y.  586,   108  N.  E.  853. 

vant  was  acting  in   accordance  with  32.  Healey  v.  Cockrill    (Ark.),  203 

his  employment,  or,  as  it  is  generally  S.   W.   289;    Shamp  v.   Lambert,   143 

expressed,    within    the    scope    of    it.  Mo.  Ap'p.  567,  121  S.  W.  770;   Win- 

This  does  not  mean  that  the  act  must  frey  v.   Lazarus,   148   Mo.   App.   388, 

have  been  done  by  any  express  direc-  128    S.    W.    276;    Cooper    v.    Knight 

tion   of   the   master,   either   under   a  (Tex.  Civ.  App.),   147   S.  W.   349. 

special  or  a  general  power,  but  that  33.  Halparin   v.    Bulling,    50    Can. 

the  servant  was  at  the  time  engaged  Sup.  471. 
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masterj  and  generally  without  his  knowledge  or  consent.  When 
the  owner  is  riding  in  the  machine  at  the  time  of  the  commission 
of  the  negligent  act  in  question,  the  courts  ordinai'ily  have  no  dif- 
ficulty in  holding  as  a  matter  of  law  that  the  driver  or  chauffeur 
was  acting  within  the  scope  of  his  master's  business.^*  There  is 
a  S/trong  presumption  that  an  owner  riding  in  his  own  car.  has  the 
control  of  its  operation.''^  Moreover,  the  contributory  negligence 
of  the  chauffeur  may  be  imputed  to  the  master  when  the  latter  is 
riding  in  the  machine,  so  as  to  preclude  a  recovery  by  the  maater 
of  injury  to  himself  or  the  machine.^"  And,  where  the  master, 
who  had  been  driving,  reached  his  place  of  business  and  stepped 
out  of  the  car;  whereupon  his  employee  attempted  to  turn  the  ear 
around  and  negligently  caused  injury  to  another  traveler,  it  was 
held  that  the  employee  was  serving  the  employer  within  the  scope 
of  his  employment.^'  The  Owner  of  an  automobile  may,  however, 
escape  liability  for  the  negligence  of  the  driver  of  his  automobile, 
though  he  is  riding  therein,  when  he  has  loaned  the  machine  to 
others  and  is  exercising  no  control  over  the  operation  thereof  but 
is  merely  riding  as  the  guest  of  the  persons  to  whom  it  is  loaned.'* 
The  courts,  in  at  least  one  jurisdiction,  have  permitted  the  owner 
to  escape  liability  when  his  son  was  driving  the  machine  and  ho 
was  riding  therein  from  church  on  the  invitation  of  the  son.^'  And, 
where  the  car  is  in  the  control  of  an  independent  contractor  mak- 
ing repairs  thereto,  the  owner  may  mot  be  liable  for  the  negligeince 

34.  Baker  v.  Maseeh  (Ariz.),  179  36.  Lytle  v.  Hancock  County,  19 
Pae.  53;  Watklns  v.  Brown,  14  Ga.  Gfl,.  App.  193,  91  S.  B.  319;  Baatien 
App.  99,  80  S.  E.  312;  Carpenter  v.  v.  Chicago  City  Ey.  Co.,  189  111.  App. 
Campbell  Automobile  Co.,  159  Iowa,  369. 

52,  140  N.  W.  225;  Daggy  v.  Miller  37,  Thomas  v.  Armitage,  111  Minn. 

(Iowa),   162   N.   W.    854;    Eisser   v.       ggs,  126  N.  W.  735. 
Parr   (Iowa),  168  N.  W.  865;.  Albert  gg    ^^^^^  ^    Montgomery,   111  Me. 

V.  Munch,   141  La.   686,^75  So.^  513;       ^gg^  gg   ^tl.  973;   Hartley  v.  Miller, 

165  Mich.  115.  ,  And  see  sections  B43- 

643. 

35.  Laudenberger  v.  Eaaton  Tran-  39.  Ztjeb  y.  Bahnmaier  (Kans.), 
ait  Co.   (Pa.),  104  Atl.  588.                         176  Pac.  326, 


Painter  v.  Davis,  113  Minn.  317,  129 
N.  W.  368 
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of  such  contractor,  thougli  lie  is  riding  in  the  machine  at  the  time 
the  contractor  is  testing  it.^ 

Sec.  630.  Liability  for  conduct  of  chauffeur  —  use  of  car 
without  consent  of  owner. 

(  It  may  be  stated  as  a  general  rule,  that,  when  the  chauffeur  or 
employee  of  the  ownetr  of  a  motor  vehicle  uses  the  same  without 
the  consent  of  such  owner,  the  owner  is  not  liable  for  the  negligent 
conduct  of  the  driver.*^ '  Particularly  is  this  so  when  the  use  of  the 
car  is  contrary  to  the  express  instructions  of  the  owner,  and  for  the 
pleasure  or  business  of  the  chauffeur.*^  And,  in  such  a  case,  it  is 
not  of  controlling  importance  that  the  driver  was  in  the  general 


40.  Lafitte  v.  Schunamann,  19  6a. 
App.   799,   93   S.   E.   295. 

41.  AlaiamM. — Galley  v.  Lewis,  7 
Ala.  App.  593,  61  So.  Sf;  Jones  v. 
Strickland,  77  So.  562;  Archer  v.  Sib- 
ley,  78   So.   849. 

Georgia. — Fielder  v.  Davison,  139 
Ga.  509,  77  S.  E.  618;  Lewis  v.  Amo- 
rous, 3  Ga.  App.  50,  59  S.  E.  338; 
Mclntire  v.  Hartfelder-Garbutt  Co.,  9 
Ga.  App.  327,  7%  S.  E.  492;  Wooley 
V.  Doby,  19  Ga.  App.  797,  92  S.  E. 
395. 

Kentucky. — Taylor  v.  Stephan's 
Adm'r,  163  Ky.  770,  174  S.  W.  790, 

Jlfarj/tentf.^-Symington  v.  Sipes,  121 
Md.  313,  88  Atl.  134;  State  to  Use 
of  Deeelius  v.  C.  J.  Benson  &  Co., 
100  Atl.  505;  Dearholt  Motor  Sales 
Co.  V.  Merritt,  105  Atl.  316. 

Massachusetts. — Hartnett  v.  Gryz- 
mish,  218  Mass.  258,  105  N.  E.  988. 

Michigan. — Riley     v.     Roack,     168 
Mich.  294,  134  N.  W.  14;  Brinkman  , 
V.  Zuckerman,  192  Mich.  624,  159  N. 
W.  316;   Hill  v.  Haynes,   170  N.  W. 
685. 

Missouri. — Whimster  v.  Holmes, 
177  Mo.  App.  164,  164  S.  W.  236. 
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New  Hampshire. — Howe  v..  Leigli- 
ton,  75  N.  H.  601,  75  Atl.  itfs. 

New  Yorfc:— O'Brien  v.  Stern  Bros., 
223  N.  Y.  290,  119  N.  E.  550;  Rose 
V.  Balfe,  233  jST  Y.  481;  Quinninghaitt 
V.  Castle,  127  App.  Div.  580,  111  N. 
Y.  Suppl.  1057;  Bogorad  v.  Uix,  176 
App.   Div.   774,   163  N.   Y.   993. 

Pennsylvania. — Lotz  v.  Hanlon,  217 
Pa.  St.  389,  66  Atl.  525,  10  Ann.  Cas. 
731,  10  L.  R.  A.  (N.  S.)  203;  Curian 
V.  Lorch,  243  Pa.  247,,  90  Atl.  63 ; 
Soloman  v.  Commonwealth  Trust  Co. 
of  Pittsburg,  356  Pa.  55,  100  Atl. 
534. 

Rhode  Island. — ^Northrup  v.  Robin- 
son, 33  R.  I.  496,'  82  Atl.  392. 

South  Carolina. — Knight  v.  Lau- 
rens Motor  Car  Co.,  93  S.  E.  869. 

Texas. — Christensen  v.  Christiansen 
(Civ.  App.),  155  S.  W.  995. 

Washington. — Jones    v.    Hoge,    47 
Wash.  663,  92  Pac.  433,  125  Am.  St. ' 
Rep.   915,  14  L.  R.  A.    (N.  S.)    216; 
Prusch   v.    Greenough    Bros.    Co.,    79 
Wash.  109,  139  Pac.  870. 

42.  Georgia. — Mclntire  v.  Hartfel- 
der-Garbutt Co.,  9  Ga.  App.  327,  71 
S.  E.  492. 
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employ  of  the  owner  and  had  the  authority  to  use  the  ear  at  cer- 
tain times  or  for  certain  purposes.*^  Of  course,  certain  small  de^ 
tails  in  the  management  and  repair  of  the  automobile  may  justify 
the  chauffeur,  acting  within  the  scope  of  his  authority,  in  using  the 
car  without  the  knowledge  of  the  owner.  To  illusitrate,  if  the 
machine  needs  repairs,  the  sei'vant  may  be  acting  within  the  scope 
of  his  employment  in  driving  it  to  a  repair  shop,  though  his  em- 
ployer has  no  knowledge  of  the  trip/*  And  when  the  owner  of 
the  automobile  is  in  a  foreign  country,  he  may  be  liable  for  the 
negligence  of  his  chauffeur  running  the  car  within  this  country, 
when  the  chauffeur  is  acting  within  the  scope  of  his  employment.*^ 
Where  the  owner  of  an  automobile  having  his  headquarters  at  a 
hotel,  but  keeping  the  machine  at  a  garage  several  blocks  away, 
directed  the  chauffeur  to  go  downstairs  in  the  hotel  and  get  some 
oil,  but  'the  servant  instead  of  obeying  the  order  literally,  drove  to 
the  garage  for  oil,  it  was  held  to  be  a  question  for  the  jury  whether 
the  chauffeur  was  acting  within  the  general  scope  of  his  duty  in 
thus  going  after  oil.*^    But,  where  the  chauffeur  takes  the  machine 

Kansas. — Toadvine'  v.    Sinnet,    178  Canada. — Halparin   v.    Bulling,    50 

Pac.   401.  Can.  Sup.  471. 

Kentucky. — Taylor     v.      Stephan's  Workmen's     Compensation     Act.— 

Adm'r,  163  Ky.  770,  174  S.  W.  790.  Where    an    employee    takes    his    em- 

Maryland.— Symington  v.  Slpea,  131  ployer's   automobile   contrary   to   his 

Md.  313,  88  Atl.  134.  instructions,  his  personal  representa- 

Michigan: — Riley     v.     Roack,     168  tive  cannot  recover  for  his  death  un- 

Mich.  294,  134  N.  W.  14.  der  the  Workmen's  Compensation  Act. 

Minnesota. — ^Provo   v.   Ctonrad,   130  Reimers  v.   Proctor  tub.   Co.,   85  N. 

Minn.  412,  153  N.  W.  753.  j.  L.  441,  89  Atl.   931. 

Missouri.-QUssm^n  v.  Harry,  183  43    Mdntire  v.  Hartfelder-Garbutt 

Mo.  App.   304,   170  S.   W.   403.  ^o.,  9  Ga.  App.  3,27,  71  S.  E.  492. 

New   Jersey. — Reimers    v.    Proctor 
Pub.   Co.,   85   N.   J.   L.   441,   89   Atl.  **'  ^«'  Cunningham  v.  Castle,  137 

931;  Cronecker  v.  Hall,  105  Atl.  313.  ^-  ^-  ^^  °^-  ''">'  ^^  ^-  ^-  S^PP^' 

W6«,  yorfc.-Rose  V.  Balfe,  323  N.  "^^-     And  see  section  640. 
Y.  481;  Stewart  v.  Baruch,  103  App.  '^S.  Winfrey   v.    Lazarus,    148    Mo. 

Div.  577,  93  N.  Y.  Suppl.  161.  App.   388,   128   S.   W.   276. 

Pennsylvania. — Sarver   v.   Mitchell,  46.  Bennett  v.  Busch,  75  N.  J.  L. 

35    Pa.    Super.    Ct.    69;    Durham    v.  240,  67  Atl.  188. 
Strauss,  38  Pa.  Super.  Ct.   630. 
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against  the  instructions  of  the  owner  for  a  pleasure  trip  for  him- 
self or  his  friends,  the  owner  is  not  liable  for  his  negligence.*'' 
And  the  owner  may  not  be  liable  for  the  conduct  of  the  chauffeur, 
where  he  ordered  him  tO'  bring  the  machine  from  a  garage  in  the 
rear  of  the  house  to  the  froiit,  but  instead  went  to  a  nearby  drag 
store  for  some  cigarettes  for  himself.*^ 

Sec.  631.  Liability  for  conduct  of  chauffeur  —  private  use 
by  chauffeur  with  consent  of  owner. 

Though  the  opinion  ha^  been  expressed  that  the  owner  of  a 
motor  vehicle  who  permits  his  chauffeur  to  use  the  machine  upon 
the  personal  business  of  the  latter  may  be  liable  for  the  negligence 
of  such  chauffeur,*^  the  overwhelming  weight  of  authority  sup- 
ports th^  view  that  the  owner  is  not  liable  under  such  circum- 
stances.^"    The  general  rule,  however,  may  be  changed  by  statu- 


47.  Symington  v.  Sipes,  121  Md. 
313,  88  Atl.  134:  Lotz  >.'Hanlon,  217 
Pa.  St.  339,  66  Atl.  535,  10  Ann.  Gas. 
731,  10  L.  R.  A.  (K.  S.)  203;  Sarver 
V.  Mitchell,  35  Pa.  Super.  Ct.  69; 
Knight  V.  Laurens  Motor  Car  Co. 
(S.  Car.),  93  S.  E.  869. 

48.  Healey  v.  Cockrill  (Ark.),  203 
S.  W.  389. 

49.  Anderson  v.  Southern  Cotton 
Oil  Co.  (Fla.),  74  So.  975;  Ingraham 
V.  Storkamore,  63  Misc.  (N.  Y.)  114, 
118  N.  Y.  Suppl.  399.  See  also  Stude- 
baker  Bros.  Co.  v.  Kitts  (Tex.),  153 
S.  W.  464. 

50.  Georgia. — Fielder  v.  Davison, 
139  Ga.  50'9,  77  S.  E.  618. 

Illinois. — ^Kitz  v.  Scudder  Syrup 
Co.,  199  111.  App.  605;  Eeinick  v. 
Smetana,  305  111.  App.  331. 

Indiana. — Premier  Motor  Mfg.  Co. 
V.  Tilford,  61  Ind.  App.  164,  111  N. 
E.   645. 

Maryland. — See  State  to  Use  of  De- 


celius  V.  C.  J.  Benson  &  Co.,  100  Atl. 
505. 

Massachvsettn. — O'Rourke  v.  A-G 
Co.,  Inc.,  123  N.  E.  193. 

Missouri. — Calhoun  v.  Mining  Co. 
(Mo.  App.),  309  S.  W.  318. 

New  York. — Eeilly  v.  Connable,  214 
N.  Y.  586,  108  N.  E.  853;  Cunning- 
ham V.  Castle,  137  App.  Div.  580, 
111  N.  Y.  Suppl.  1057;  Douglass  v. 
Hewson,  143  App.  Div.  166,  137  N. 
Y.  Suppl.  330;  Ostrander  v.  Armour 
&  Co.,  176  App.  Div.  152,  161  N.  Y. 
Suppl.  961;  Davis  V.  Anglo-American, 
etc.,  Co.,  145  N.  Y.  Suppl.-  341. 
"  The  law,  however,  contains  no  pro- 
hibition against  the  owner  of  an  au- 
tomobile loaning  it  to  his  chauffeur 
or  to  anyone  else  for  any  lawful  pur- 
pose, and  he  is  not  liable  for  damages 
caused  thereby  when  in  use  by  his 
consent  on  the  business  or  pleasure  of 
others.''  Bogorad  v.  Dix,  176  App. 
Div.  774,  163  N.  Y.  Suppl.  992.     "I 
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tory  enactment."^  The  reason  for  the  rule  is  that,  when  the  chauf- 
feur is  using  the  machine  in  his  private  business,  he  is  not  under 
the  oonti'ol  of  the  master  and  is  not  acting  withiu  the  scope  of  his 
master's  business.^^  The  legal  situation  is  the  same  as  though 
the  machine  had  been  loaned  to  friend  for  personal  use,  and  it 
well  settled  that  the  owner  is  not  liable  for  negligence  in  the  opera- 


do  not  think  the  question  of  the  ig- 
norance or  consent  of  the  master 
has  any  bearing  whatever  upon  his 
liability.  The  fact  that  the  servant 
has  used  the  horses  or  the  automo- 
bile without  his  consent  has  proba- 
tive force  upon  the  proposition  as  tp, 
whether  or  not  the  servant  was  en- 
gaged in  the  inaster's  business,  and 
was  acting  within  the  scope  of  his 
employment.  The  question  is  whether 
he  was  or  not.  If  without  the  knowl- 
edge of  his  master,  he  took  the  car 
from  the  garage  to  a  machine  shop 
to  have  it  fixed  and  an  accident  oc- 
curred, the  fact  of  the  want  of  knowl- 
edge on  the  master's  part  would  not 
ailect  the  liability,  because  the  act 
would  be  within  the  scope  of  ithe  ser- 
vant's emploj^ment  and  in  thfe  prose- 
cution of  the  master's  business.  If 
the  chauflFeur  were  granted  a  two 
week's  vacation  and  the  master  said 
to  him.  '  I  am  going  off  on  a  trip 
and  will  not  need  the  machine;  you 
may  take  it  and  use  it  for  your  own 
pleasure  while  I  am  gone,'  I  cannot 
think  that  he  would  be  responsible 
for  any  negligence  of  the  chauffeur 
during  that  period."  Cunningham  v. 
Oastle,  127  App.  Div.  580,  111  N.  Y. 
Suppl.  1057. 

Pennsylvania. — Scheel  v.  Shaw,  ^55 
Pa.  451,  97  Atl.  685,  affirming  60  Pa. 
Super.   Ct.   73. 

Texas. — Gordon  v.  Texas  &  Pacific, 
etc.,  Co.   (Civ.  App.),  190'S.  W.  748. 


Utah. — Wright  v.  Intermountain 
Motorcar  Co.,  177  Pac.  337. 

Washington. —  Ludberg  v.  Barg- 
hoorn,   73  Wash.  476,  131  Pac.   1165. 

Wisconsin. — Gewanske  v.  Ells- 
worth, 166  Wis.  350,  164  N.  W.  996. 

"  In  Older  to  create  a  liability  for 
tlie  use  of  the  automobile  of  the  mas- 
ter by  the  servant  two  things  must 
appear :  First,  the  use  must  be  with 
the  knowledge  and  consent  of  the 
master;  and,'  second,  it  must  be  used 
within  the  scope  of  the  emplpyment 
and  to  facilitate  the  master's  busi-' 
ness.  While  it  is  true  that  fair  and 
generous  treatment  on  the  part  of 
the  master  is  likely  to  produce  a  cor- 
responding sense  of  loyalty  on  the- 
part  of  the  servant,,  it  cannot  be  said 
that  such  treatment  of  a  servant  by 
a  master  in  any  way  promotes  or -fa- 
cilitates the  master's  business  in  a 
legal  sense.  It  is  to  the  benefit  of 
both  master  and  servant  '  that  their 
relationship  should  be  pleasant  and 
harmonious,  but  the  effort  of  the  mas- 
ter to  accommodate  and  assist  the 
servant  does  not  bring  within  the 
scope  of  the  master's  employment 
acts  of  the  servant  otherwise  without 
such  scope."  Gewanski  v.  Ellsworth, 
16G  Wis.   350,   164  N.  W.   996. 

51.  Section  626. 

52.  Scheel  v.  Shaw,  255  Pa.  451, 
97  Atl.  685,  affirming  60  Pa.  Super. 
Ct.  73;  Gewanski  v.  Ellsworth,  16S 
Wis.   250,!  164  N.  W.   996.  - 
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Tion  of  the  machine  when  it  is  loaned  to  another  and  is  used  for 
the  personal  business  of  the  borrower.^'  Liability  is  not  imposed 
on  the  owner  merely  because  he  permitted  his  servant  to  use  the 
machine  for  his  servant's  personal  pleasure  or  business.^*  Thus, 
where  the  chauffeur  took  the  owner  in  the  machine  to  the  owner's 
bome,  and  then  obtained  permission  to  take  his  family  home  from 
wbere  they  were  visiting  in  another  part  of  the  city,  it  was  held 
that  on  such  trip  he  was  not  acting  within  the  scop©  of  his  mas- 
ter's business,  and  that  the  owner  was  not  liable  for  his  negli- 
gence on  the  trip.^^  But,  it  is  held  that,  where  the  owner  permits 
the  driver  to  take  the  car  for  a  visit  to  a  relative,  but  instructs  him 
to  return  tO'  a  hotel  to  take  the  owner  home  later  in  the  evening, 
after  the  visit  and  on  his  return  to  the  hotel,  he  is  deemed  to  be 
in  the  business  of  the  owner. °^  And,  where  the  owner  asked  a 
voung  man  to  drive  the  machine  for  a  particular  trip  and  loaned 
him  the  machine  while  he  went  to  secure  his  father's  permission, 
it  was  held  that  on  his.  return  he  .might  be  deemed  a  servant  of 
the  owner  so  as  to  charge  the  latter  with  his  negligence.^'  The 
fact  that  the  machine  was  defective  and  dangerous  for  driving  at 
night  when  the  owner  permitted  his  servant  to  use  it,  does  not 
make  an  exception  to  the  general  rule.^^ 

53.  Section  642.  contention,  in  substance,  is  that  the 

54.  Scheel  v.  Shaw,  255  Pa.  451.  mere  fact  that  the  automobile  was 
97  Atl.  685,  affirming  60  Pa.  Sup^.  defective  and  dangerous  for  driving 
Ct.  73;  Ludberg  v.  Barghoorn,  73  at  night,  and  known  to  be  so  by  the 
Wash.  476,  131  Pac.  1165;  Gewanski  defendant,  and  that  at  the  time  it 
V.  Ellsworth,  166  Wis.  250,  164  M.  W.  was  being  driven  by  one  of  defend- 
<)96.  ant's     servants,     having    been     given 

55.  Scheel  v.  Shaw,  255  Pa.  451,  power  to  take  it  from  the  parage, 
<)7  Atl.  685,  affirming  60  Pa.  Super.  creates  a  liability  on  defendant's  part 
Ct.   73.  for  the  consequences.     We  cannot  ap- 

56.  Graham  v.  Henderson,  254  Pa.  prove  so  broad  a.  ground  of  liability 
137,  98  Atl.  870.  on    the    part    of    automobile    owners. 

57.  Elliott  V.  O'Rourke  (R.  I.),  The  authorities  seem  Uniform  to  the 
100  Atl.   314.  effect  that  the  owner   of  a  car  who 

58.  Gordon  v.  Texas  &  Pacific,  etc.,  was  not  present  at  the  infliction  of 
Co.  (Tex.  Civ.  App.),  190  S.  W.  748,  the  injury  cannot  be  held  liable,  ex- 
wherein    it   was   said:      "Appellant's  cept  it  be  shown  that  the  person  in 
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^-^iSec.  632.  Liability  for   conduct   of   chauffeur 
from  direct  course. 


vanaace 


When  the  owner  of  an  automobile  directs  his  driver  to  take  the 
car  to  a  certain  place,  but  the  driver  instead  of  following  the  route 
which  it  was  his  duty  to  take,  diverts  therefrom  fkxr  his  private 
purposes,  and,  while  away  from  the  course,  is  guilty  of  negligeniee, 
a  difficult  question  is  sometimes  presented  as  to  the  liability  of  the 
owner.  The  solution  of  the  question  seems  to  depend  upon,  the 
degree  of  the  variance  from  the  proper  course.7  A  mere  disr»- 
gard  of  instructions  and  slight  deviation  from  the  line  of  the 
chauiFeiur's  duty,  does  not  necessarily  relieve  the  master  from  re- 
sponsibility for  his  negligence.""     On  the  oither  hand,  if  the  ser- 


charge,  not  only  was  the  agent  or 
servant  of  the  owner,  but  also  was 
engaged  at  the  time  in  the,  business 
of  his  master."  ' 

59.  "  The  fact  that  the  servant  acts 
also  for  himseljf ,  while  performing 
service  for  his  employer,  and  in  doing 
so  diverts  from  the  usual  route  or 
method  of  performing  the  service, 
will  not  exonerate  the  employer  from 
responsibility  for  misconduct  of  the 
servant.  Sometimes  the  extent  of  the 
deviation  may  be  so  slight,  relatively, 
that  as  a  matter  of  law  it  can  be 
said  that  it  does  not  constitute  a 
complete  departure  from  the  master's 
service,  while  under  other  circum- 
stances the  deviation  may  be  so 
marked  that  it  can  be  said  as  a  mat- 
ter of  law  that  it  does  constitute  an 
abandonment  of  the  master's  service, 
while  under  still  other  circumstances 
the  deviation  may  be  so  uncertain  in 
extent  or  degree  that  it  leaves  a  ques- 
tion of  inference  to  be  drawn  by  a 
trial  jury  as  to  whether  or  not  there 
has  been  such  an  abandonment  as  to 
relieve  the  master  from  responsibility 


for  the  servant's  act."  Healey  v. 
Cockrill    (Ark.),  S03  S.  W.  239. 

60.  Kentucky. — Eakin  v.  Anderson, 
169  Ky.   1,   183   S.  W.  217. 

Massachusetts — Fleischner  v.  Dur; 
gin,  307  Mass.  435,  93  N.  E.  801; 
McKeever  v.  Ratcliffe,  218  Mass.  17, 
105  N.  E.  552.  "Tlie  employer  has 
been  held  responsible  for  wrongs  done 
to  third  persons  by  his  driver  during 
incidental  departures  from  the  scope 
of  the  authority  conferred  by  the  em- 
ployment and  upon  comparatively  in- 
significant deviations  from  direct 
routes  of  travel,  but  within  the  gen- 
eral penumbra  of  the  duty  for  which 
he  is  engaged."  Fleischner  v.  Dur- 
gin,  207  Mass.  435,  93  N.  E.  801. 

Missouri. — Guthrie  v.  Holmes,  273 
Mo.  215,  198  S.  W.  854;  Long  v.  Nute, 
123  Mo.  App.  204,  100  S.  W.  5U; 
Whimster  v.  Holmes,  177  Mo.  App. 
130,   164   S.  W.   336. 

"New  Yorh. — Fisick  v.  Lorber,  95 
Misc.  574,  159  N.  Y.  Suppl.  733. 

Pennsylvania. — Witte  v^  Mitchell- 
Lewis  Motor  Co.,  244  Pa.  172,  90  Atl. 
528;    Maloy   v    Rosenbaum   Co.,    103 
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vant  departs  so  fai-  fi-om  the  line  of  his  duty  that  for  the  time 
being  his  acts  constitute  an  abandonmeut  of  his  service,  the  mas- 
ter is  not  liable."^  Between  extreme  cases  showing  a  slight  devia- 
tion from  instructions  and  those  showing  clearly  an  abandonment 
of  the  master's  service,  there  are  many  border  cases  where  the 
question  is  submitted  to  the  jury.^^  The  proportion  between  the 
length  of  the  trip  as  directed  by  the  master  and  the  distance  of  T;he 
devifation,  is  sometimes  examined  and  considered  on  the  ques- 
tion whether  the  chauffeur  is  acting  within  the  scope  of  his  employ- 
ment."^ "A  side  trip  of  several  .blocks  from  a  main  trip  of  sixteen 
blocks  may  correctly  be  called  a  slight  deviation,  whereas  a  side 
trip  of  several  blocks  from  a  main  trip  of  less  than  one  block  might 
reasonably  be  regarded  as  azh  entirely  different  proposition."  ^* 


Atl.     883;     Blaker    v.     Philadelphia, 
Elec.  Co.,  60  Pa.  Super.  Ct.   56. 

Washington. — George  v.  Carstens 
Packing  Co.,  91  Wash.  637,  158  Pac. 
529. 

Operator  of  jitney. — ^Where  the  op- 
erator of  a  jitney  is  instructed  by 
the  owner  not  to  diverge  from  cer- 
tain streets,  and  he  carries  a  pas- 
senger to  his  home  on  another  street 
where  the  jitney  is  licensed  to  oper- 
ate, the  owner  is  not  liable  for  in- 
juries sustained  by  the  passenger 
while  outside  of  the  authorized  route. 
Youngquist  v.  L.  J.  Droese  Oo. 
(Wis.),  167  N.  W.  730. 

61.  Healey  v.  Cockrill  (Ai-k.),  202 
S.  W.  389;  Eakin  v.  Anderson,  169 
Ky.  1,  183  S.  W.  217;  Fleischner  v. 
Durgin,  207  Mass.  435,  93  N.  E.  801; 
Cronecker  v.  Hall  (N.  J.),  105  Atl. 
213;  O'Brien  v.  Stern  Bros.,  223  N. 
T.  290,  119  N.  E.  550;  Soloraan  v. 
Commonwealth  Trust  Co.  of  Pitts- 
burg, 256  Pa.  55,  lOO  Atl.  534 ;  Young- 
quist V.  L.  .J.  Droese  Co.  (Wis.),  167 
y.  W.  736. 


Errand  for  friend. — A  plaintiff  can- 
not recover  for  the  death  of  his  in- 
testate where  it  appears  without  con- 
tradiction that,  at  the  time  such  in- 
testate was  run  over  by  defendant's 
automobile,  the  chauffeur  was  not 
upon  the  defendant's  business  or  act- 
ing within  the  scope  of  his  employ- 
ment but  was  going  away  from  his 
work  and  in  an  opposite  direction  for 
a  purpose  of  his  own  and  on  an  er- 
x'and  for  a  friend.  O'Brien  v.  Stern 
Bros.,  223  N.  Y.  290,  119  N.  E.  550. 

62.  McKeever  v.  Katcliffe,  318 
Mass.  17,  105  N.  E.  553;  Donahue  v. 
Vorcnberg,  337  Mass.  1,  116  N.  E. 
246;  Maloy  v.  Rosenbaum  Co.  (Pa.),. 
103  Atl.  882;  Blaker  v.  Philadelphia 
Elec.  Co.,  60  Pa.  Super.  Ct.  56; 
George  v.  Carstens  Packing  Co.,  91 
Wash.   637,   158   Pac.   539. 

63.  Fleischner  v.  Durgin,  207  Mass.. 
435,  93  N.  E.  ,801;  Fisick  v.  Lorber, 
95  Misc.  (N.  Y.)  574,  159  N.  Y. 
Suppl.  722;  Witte  v.  Mitchell-Lewis 
Motor  Co.,  344  P.a.  173,  90  Atl.'  538. 

64.  Eakin  v.  Anderson,  169  Ky.  1^ 
183  S.  W.  217. 
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Though  the  distance  of  the  diversion  is  not  great,  if  it  is  consider- 
able in  comparison  to  the  course  directed  to  be  taken,  it  may  be 
deemed  an  abandonment  of  the  master's  service  rather  than  a  devia- 
tion. Thus,  where  a  chauffeur  was  directed  to  bring  the  car  from 
the  garage  at  the  rear  of  the  house  to-  the  front,  and  he  went  to  a 
nearby  drug  store  to  make  a  purchase  for  himself,  the  deviation 
is  not  slight  and  cannot  be  disregarded.*^  Where  tbe  trip  on  the 
servant's  business  was  eight  times  the  distance  of  the  trip  he  was 
directed  to  take  for  his  employer,  and  at  the  time  of  the  accident 
he  was  still  more  than  three  times  the  distance  he  was  directed  to  go 
away  from  and  beyond  the  place  he  was  directed  to  go,  it  was  held 
that  the  servant  was  not  acting  in  his  master's  business.*®  And, 
where  the  owner  employs  one  not  in  his  general  employ  to  drive 


65.  Healy  v.  Ooekrill  (Ark.),  203 
S.  W.  329,  wherein  it  was  said :  "  We 
do  not  think  that  the  facts  of  the 
present  case  bring  it  within  the  rule 
■of  slight  deviation  from  the  employ- 
er's service,  or  a  mere  incidental  de- 
parture from  the  service  to  mingle 
with  it  purposes  of  the  servant's 
own,  but  that  it  is  a  case  of  complete 
a,bandonment  or  departure  from  the 
employer's  business  and  a  stepping 
aside  wholly  for  the  servant's  own 
purpose.  The  distance  traveled  by 
the  servant  in  going  upon  his  own 
errand  was  not  very  great,  but  it  was 
considerably  out  of  proportion  with 
the  distance  necessary  ^o  travel  in 
obeying  the  instructions  of  his  em- 
ployer. In  other  words,  the  relative 
distance  was  too  great  to  be  called 
a  slight  deviation,  and  the  departure 
from  the  line  of  duty  was  so  com- 
plete that  the  connection  with  the 
employer's  service  was  completely 
broken.  In  order  to  perform  the 
employer's  service  it  was  unnecessary 
for  the  servant  to  leave  the  immedi- 
ate proximity  of  the  employer's  prem- 


ises. He  did  not  even  have  to  cross 
any  of  the  streets,  but  his  journey 
from  the  back  of  the  premises  to  the 
front  was  merely  to  follow  the  same 
side  of  the  street  halfway  around  the 
block.  Instead  of  following  that 
course,  the  servant  left  the  premises 
entirely  and  went  off  on  an  errand 
of  his  own  to  purchase  an  article  for 
his  private  use,  and,  in  order  to  make 
that  trip  in  observance  of  the  traffic 
rules,  it  was  necessary  for  him  to 
travel  the  distance  of  6%  blocks  in 
getting  back  to  the  front  of  his  em- 
ployer's residence.  The  servant^  in 
leaving  the  premises  in  order  to  make 
the  trip  to  the  store,  was  not  ming- 
ling his  own  business  with  that  of 
his  employer,  but  he  was  stepping 
aside  entirely  from  the  employer's 
business  to  go  on  an  errand  of  his 
own,  and  this  is  true  even  though  he 
intended  to  dispose  of  the  car,  on 
his  return,  in  accordance  with  the 
employer's  direction." 

66.  Eakin  v.  Anderson,  169  Ky.  1, 
183  S.  W.  317. 
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a  machine  from  a  garage  ia  Brooklyn  to  a  shop  less  than  a  mile 
away,  but  without  the  consent  or  knowledge  of  the  owner,  he  takes 
the  machine  to  a  square  not  on  the  direct  course  and  has  lunch 
and  then  with  a  friend  drives  the  car  to  a  shop  in  Bositon  six  miles 
farther  out  of  his  way  for  the  purpose  of  getting  a  chain  for  his 
own  use,  and  then  just  after  he  has  turned  to  go  back  negligently 
runs  over  a  traveler  in  Boston,  it  was  held  that  the  owner  was  not 
liable  for  his  negligenca®'  Similarly,  when  it  was  the  duty  of 
the  servant  to  drive  to  the  post  office  for  the  mail,  then  to  the 
express  office  and  then  back  to  the  master's  house,  and  after  leav- 
ing the  post  office  he  undertook  to  oblige  a  third  person  by  carry- 
ing a  note  to  that  person's  house,  which  was  not  on  his  direct  road 
to  the  express  office,  it  was  held  that  while  so  engaged  the  servant 
was  on  an  independent  journey  and  the  master  was  not  liable.** 
On  the  other  hand,  the  case  is  for  the  jury  where  it  appears  that 
the  chauffeur  was  in  the  continuous  employment  of  the  defendant, 
that  prior  to  the  accident  in  question  he  had  started  to  return  to 
the  defendant's  garage,  that  on  the  way  he  was  compelled  to  stop 
to  change  his  tire  in  the  rain,  that  his  clothes  were  wet  and  instead 
of  returning  to  the  garage  immediately,  he  drove  the  machine  to 
his  home  in  another  part  of  the  city  and  had  his  supper  and  changed 
his  clothes,  and  that  on  his  return  to  the  garage  he  went  out  of 
his  way  several  blocks  to  get  some  cigars  when  the  accident  in 
question  occurred.®^  In  this  class  of  cases  it  is  a  very  material  in- 
quiry whether  the  servant  started  to  serve  his  own  purposes,  or 
whether  the  trip  was  commenced  and  ended  in  the  master's  service 
but  a  variance  from  the  expected  course  was  made.™  If  the  jour- 
ney upon  which  the  servant  starts  be  wholly  for  his  own  purposes, 
and  without  the  knowledge  or  consent  of  the  master,  the  latter  will 
not  be  liable.''^ 

67.  Fleieehner  v.  Durgin,  307  Mass.  70.  Eakin  v    Anderson,  169  Ky.  1, 
435,  93  N.  E.  801.  183  S.  W.  217. 

68.  Norfhrup  v.  Robinson,  33  R.  I.  71.  Eakin  v.  Anderson,  169  Ky.  1, 
496,  82  Atl.  392.  183  S.  W.  217.     And  see  section  630. 

69.  Blaker    v.    Philadelphia,    Elec. 
Co.,  60  Pa.  Super.  Ct.  56. 
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Sec.  633.  Liability  for  conduct  of  chauffeur  —  returning  to 
employment  after  unlawful  divergence. 

Whea  a  chauffeur  has  used  the  automobile  of  his  employer  for 
his  own  personal  business,  the  question  is  sometimes  raised  that 
when  he  is  returning  the  car  for  the  use  of  his  employer  he  may 
be  operating  it  in  his  master's  business,  and  hence  the  master  may 
be  liable  for  his  negligence  on  such  return  trip.  It  is  true  that 
when  the  servant  has  temporarily  diverged  from  the  course  which 
he  should  have  taken,  he  may  properly  be  said  to  have  resumed  the 
master's  business  when  he  is  returning  to  the  proper  course.''^ 
Thus,  where  a  servant  was  engaged  to  drive  an  automobile  truck 
for  a  bakery  over  a  cei'tain  route,  and  contrary  to  the  instructions 
of  his  employer,  he  made  a  trip  off  his  route  to>  take  a  party'  home, 
and  after  having  done  so  was  returning  to  the  bakery  when  he 
ran  over  a  boy  in  the  street,  it  was  held  that  at  the  time  of  the 
accident  the  servant  was  driving  the  truck  dn  the  regular  line  of 
his  employment.''^  But,  when  the  use  of  the  car  by  the  driver  is 
■entirely  unauthoi*ized,  the  erutire  use  thereof,  both  in  going  and  in 
returning,  is  not  in  the  furtherance  of  the  master's  business,  and 
the  owner  should  not,  according  to  the  beibter  authority,  be  liable 
for  the  negligent  acts  of  the  chauffeur  when  on  the  return  trip.'* 
Thus,  where  a  chauffeur  was  directed  to  take  the  car  from  the 
garage  at  a  stated  time  and  call  at  a  certain  house,  but,  starting 
an  hour  earlier,  he  went  on  an  errand  of  his  own  a  distance  further 
than  that  betweeil  the  garage  and  the  house  to  which  he  had  been 
■directed  to  go,  and  then  -started  from  the  place  'of  his  personal 

72.  Rudd   V.    Fox,    112   Minn.   477,  73.  Devine    v.    Ward    Baking    Co., 

128  N.  W.  675;  Whimster  v.  Holmes,  188  111.  App.   588. 
177   Mo.   App.    130,   164   S.   W.   236;  74.  Tyler  v.  iStephan's  Adm'r,   163 

Slothower    v.    Clark,    191    Mo.    App.  Ky.    770,   174   S.   W.   790;    Eakin   v. 

105,   179   S.  W.   55;   George  v.  Cars-  Anderson,  169  Ky.  1,  183  S.  W.  217; 

tens  Packing  Co.,  91  Wash.  637,  158  Fleischner  v.  Durgin,  207  Mass.  435, 

Pac.  629.    See  also  Donahue  V.  Voren-  93   N.  E.  801,   33   L.  R.   A.    (N.   S.) 

herg,    227   Mass.    1,    116   N.    B.    346.  79,  20  Ann.  Gas.  1291;  Brinkman  v. 

Compare  Crady   v.   Greer    (Ky.),  310  Zuckerman,    192    Mich.    624,    159    N. 

S.  W.  167.  W.   316;   Hill  v.   Staats    (Tex.),   189 

S.  W.  85. 
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errand  towards  the  house  where  his  master  had  told  him  to  go,  and 
by  a  different  route  than  that  by  which  he  had  come,  when  the  ac- 
cident happened,  it  was  held  that  the  master  was  not  liable.'"  And, 
where  a  servant  was  ordered  to  take  the  automobile  from  one  gar- 
age of  the  defendant  to  another,  and  th^re  to  wash  it  and  put  it 
up  for  the  night,  but  after  driving  the  car  to  the  garage  as  directed, 
he  took  the  machine  to  carry  another  employee  to  his  home,  and 
after  driving  to  a  restaurant  for  his  supper  was  returning  to  the 
garage  when  the  accident  in  question  happened,  it  was  held  that 
the  servant  was  not  acting  within  the  scope  of  his  employment  at 
the  time.''^  But,  when  the  owner  directs  the  chauffeur  to  be  at  a 
certain  place  at  a  certain  time,  but  in  the  meantime  permits  him 
to  use  the  machine  for  his  personal  ends,  when  the  chauffeur  is 
returning  to  'the  designated  place,  he  may  be  said  to  be  acting 
within  the  master's  employment."  The  situation  is  different  where 
the  servant  is  not  permitted  to  use  the  machine  for  his  benefit  dur- 


75.  Eakin  v.  Anderson,  169  Ky.  1, 
183  S.  W.  217. 

76.  Colwell  V.  Aetna  Bottle  &  Stop- 
per Co.,   33  E.  I.   531,   388. 

77.  MeKiernan  v.  Lehaier,  85  Conn. 
Ill,  81  Atl.  969;  Graham  v.  Hender- 
son, 254  Pa.  137,  98  Atl.  870.  "If 
the  chauffeur  in  using  the,  car  to 
make  a.  visit  to  his  brother  was  doing 
so,  not  only  without  the  consent  of 
the  owner,  but  in  disregard  of  the 
orders  he  had  received,  then  it  would 
follow  that  during  the  time  he  em- 
ployed the  oar,  down  to  the  time  he 
returned  it  to  its  proper  place,  the 
relation  of  master  and  servant  be- 
tween him  and  the  defendant  was 
wholly  suspended,  and  the  latter 
would  not  be  liable  for  any  negligence 
of  his  resulting  in  injury  to  a  third 
party.  If  on  the  other  hand,  permis- 
sion had  been  given,  while  it  might 
be  argued  that  this  also  would  result 


in  an  interruption  of  tlie  relation  of 
master  and  servant,  a  further  ques- 
tion, would  require  answer,  namely, 
when  was  the  relation  resvimed  ?  for, 
whenever  resumed,  from  that  time 
forvpard  the  chauflfeur  in  driving  the 
car  could  be  engaged  about  his  mas- 
ter's business  and  not  his  own.  Was 
the  relation  resumed  at  once  upon  liis 
accomplishing  his  visit  to  his  brother, 
and  was  the  chauffeur  thereafter  in 
making  his  return  drive  acting  as 
servant,  performing  a  duty  he  owed 
the  master  because  of  the  relation? 
or  was  he  still  a,  licensee  of  the  car? 
M'e  are  of  opinion  that  the  license, , 
if  given,  expired  when  the  visit  to 
the  brother  was  accomplished  and 
that  on  the  return  drive,  when  the 
accident  happened,  the  chauflfeur  was 
acting  not  on  his  own,  but  on  his 
master's  business."  Graham  v.  Hen- 
derson, 354  Pa.  St.  137,  98  Atl.  870. 
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iiig  the  interval  before  he  is  required  to  act  for  his  owner.  Thus, 
where  the  chauffeur  was  directed  to  get  his  supper  and  be  at  a 
certain  hotel  at  a  certain  time,  but,  after  eating  his  supper,  in- 
stead of  taking  the  machine  to  the  hotel,  lie  drove  to  a  plax;e  a 
mile  or  so  distant  to  call  upon  a  friend,  it  was  held  that  the  master 
was  not  liable  for  his  negligence  on  returning  from  his-  call  to  the 
hotel."  The  decisions  axe  by  no  means  harmonious  on  the  liability 
of  the  mastei-  under  varying  circumstances.  Thus,  in  one  case,  it 
was  held  that  the  master  was  liable  where  his  chauffeur  took  him 
to  church  and  was  then  directed  to  go  tx>  another  building  for  the 
owner's  son  and  then  to  return  to  the  church,  but  the  chauffeur 
instead  of  following  the  directions  went  in  the  opposite  direction 
to  collect  a  debt  due  to  him  and  injured  another  traveler  on  his 
return,  it  was  held  that  a  judgnient  against  the  owner  could  be 
sustained.'' 

Sec.  634.  Liability  for  conduct  of  chauffeur  —  chauffeur 
acting  under  direction  of  owner's  family  or 
guests. 

A  chauffeur  in  the  general  employ  of  the  owner  of  an  automobile 
may  be  acting  within  the  scope  of  his  employment  and  within  his 
master's  business,  when  he  is  operating  the  machine  at  the  re- 
quest of  a  member  of  the  owner's  family.*"  It  may  be  said  that  the 
owner  has  made  it  a  part  of  his  business  to  furnish  pleasure  and 
transportation  to  the  members  of  his  family,  sO'  that  one  driving 
the  car  for  the  carriage  of  such  persons  is  acting  within  the  owner's 
business.*^    Especially  is  this  true  when  the  chauffeur  has  general 

78.  Danforth  v.  Fisher,  75  N.  H.  App.  Div.  782,  149  N.  Y.  Suppl.  244; 
111,  71  Atl.  535,  21  L.  E.  A.  (N.  S.)  Cohen  v.  Bargeneoht,  83  Misc.  28,  144 
93.  N.  Y.  Suppl.  399. 

79.  Slothower  v.  Clark,  191  Mo.  Pennsylvania^ — Moon  v.  Matthews, 
App.  105,  179  S.  W.  55.  227  Pa.  St.  488,  76  Atl.  219,  29  L. 

80.  Connecticut. — Carrier  v.  Dono;  K.  A.   (N.  S.)   856;  Hazzard  v.  Car 
van,  88  Conn.  37,  89  Atl.  894.  stairs,  244  Pa.  St.  122,  90  Atl.  556; 

Missouri. — Winfrey  v.  Lazarus,  148       Crouse  v.  Lubin,  103  Atl.  725. 
Mo.  App.  388,  128  S.  W.  276.  81.  Houseman  v.  Karicoflfe  (Mich.), 

aVto   Yoj-fc.— McHarg  v.   Adt,   163       167    N.    W.    964;     Crouse    v.    Lubin 
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directions  to  use  the  car  as  required  by  the  members  of  the  owner's 
family.^^  The  right  of  the  members  of  the  family  to  give  in- 
structions to  the  owner's  serraint  cannot  be  based  merely  upon  the 
relationship,  but  there  must  exist  an  authority  in  the  one  giving 
the  direction  or  the  owner  must  subsequently  ratify  the  direction.^' 
'The  authority  may  be  given  expressly  or  may  be  found  by  implica- 
tion, as  when  similar  directions  have  been  given  in  the  presence 
of  the  owner  or  have  continued  so  as  to  constitute  a  source  of  con- 
duct.** Moreover,  the  circumstances  niay  be  suoh  as  to  charge  the 
owneir  of  an  automobile  with  the  negligence  of  the  chauffeur  when 
rimning  the  machine  pursuant  to  the  directions  of  his  guests.*^ 

Sec,  635.  Liability  for  conduct  of  chauffeur  —  testing  ma- 
chine. 

A  chauffeur  employed  to  run  and  repair  an  automobile  may  be 
authorized  to  test  the  running  of  the  engine  after  repairs  thereto 
have  been  made;  and,  while  such  tests  are  b&ing  made,  the  master 
will  be  liable  for  the  driver's  negligence  though  he  had  no  knowl- 
edge that  the  machine  was  being  operated.^'' 

Sec.  636.  Liability  for  conduct  of  chauffeur  —  chauffeur 
after  personal  laundry. 

Where  in  an  action  to  recover  for  injuries  to  a  pedestrian  caused 
by  an  automobile,  it  appears  that  at  the  time  of  the  accident  it  was 
being  used  by  the  defendant's  chauffeur  for  the  purpose  of  carry- 
ing his  own  laundry  to  another  town,  although  he  had  been  directed 
by  the  defendant  not  to  use  the  machine  without  express  orders,  ex- 

(Pa.j,  103  Atl.  735.    And  see  sections  84.  Carrier   v.   Donovan,   88   Conn. 

Cj?,   660.  37,  89  Atl.  894. 

82.  Freeman  v.  Green   (Mo.  App. ),  85.  Campbell  v.  Arnold,  319  Mass. 
186  S.   W.   1166;   Cohen   v.   Bargen-  160,   106  N.  E.  599. 

pcht,  83  Misc.   (N.  Y.)  38,  144  N.  Y.  86.  Galley   v.    Lewis,    7   Ala.   App. 

Suppl.  399.  593,    61    So.    37;    Edwards    v.    Yar- 

83.  Carrier   v.   Donovan,    88   Conn.  brough    (Mo.  App.),  301  S.  W.  973; 
37,   89   Atl.   894.  Ciirran    v.    Lorch,    343    Pa.    St.    347, 

90  Atl.   62. 
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cept  that  he  might  use  it  when  going  to  and  from  his  meals,  the 
chauffeur  was  not  acting  in  his  employer's  business  or  within  the 
scope  of  his  employment.*''  But  the  circumstances  may  be  such  as 
to  present  a  question  for  the  jury  whether  the  procurement  of  his 
laundry  by  a  chauffeur  is  a  mere  incident  in  his  employment,  as 
where  the  chauffeur  slept  at  the  house  of  his  employer  and  had  noi 
fixed  hours  of  employment,  and  the  employer-  paid  for  his  laundry 
as  a  part  of  his  wages  and  permitted  him  tO'  use  the  car  to  get  it.^* 

Sec.  637.  Liability  for  conduct  of  chauffeur  —  chauffeur 
taking  car  for  meals. 

Ordinarily  when  the  chauffeur  is  using  his  employer's  automo- 
bile for  the  purpose  of  procuring  his  meals,  he  is  not  engaged  in  his- 
masier's  business,  and  the  master  is'  not  lialple  for  his  negligent 
acts  on  such  a  trip.*'  But  a  different  question  is  presented  when, 
a  special  trip  is  mot  made  to  get  the  meal,  but  the  driver  merely 
diverges  from  the  course  directed  by  the  owner  and  stops  to  pro- 
cure the  meal.®*  Thus,  the  fact  that  the  chauffeur  by  the  permis- 
sion of  his  employer  stops  at  his  own  home  for  supper  on  the  way 
to  the  garage  with  the  car  does  not  remove  him  even  temporarily 
from  his  employment.'^  ^^"^j  ip  ^^  action  for  injuries  received 
by  an  employee  in  the  street  struck  by  a  taxicab  used  by  the  driver- 
thereof  to  go  to  his  supper,  where  there  was  evidence  that  thei'e 
was  no  regulation  prohibiting  the  use  of  the  cars  by  drivers  for 
that  purpose,  and  that  they  were  sometimes  used  for  such  purpose- 
without  objection,  it  was  held  that  a  judgment  against  the  taxicab- 
oompany  could  be  sustained.'^' 

87.  Douglass  v.  Hewson,  142  N.  Y.  McNaughton,  143  Wis.  49,  124  N.  W^ 
App.  Div.  166,  127  N.  Y.  Suppl.  220.  1016,  19  Ann.  Gas.  1227,  26  L.  E.  A.^ 

88.  Reynolds  v.  Denholm,  213  Mass.  (N.  S.)    383. 
576,  100  N.  E.  1006.  90.  Section  633. 

89.  Hartnett  v.  Gryzmisti.  218  91.  Fisick  v.  Lorber,  95  Misc.  (X. 
Mass.  258,  105  N.  E.  988;  Hill  v.  Y.)  574,  159  N.  Y.  Suppl..  722.  See- 
Haynes  (Mich.),  170  N.  W.  685;  Cal-  also  Moore  v.  Reddie  (Wash.),  174 
houn  V.  Mining  Co.    (Mo.  App.),  209  Pac.   648. 

S.   W.   318;    Reilly  V.   Oonnable,   214  92.  Burger   v.   TaxiCab  Motor   Co.,. 

N.  Y.  586,  108  N.  E.  853;   Steffen  v.       66  Wash.  676,  130  Pac.  519. 
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Sec.  638.  Liability  for  conduct  of  chauffeur  —  chauffeur 
taking  passenger. 

The  driver  off  a  motor  vehicle  sent  on  k  particular  mission  by 
the  owner  of  the  machine  is,  as  a  geoieral  proposition,  acting  be- 
yond the  scope  of  his  authority  when  without  the  knowledge  of  his 
employer  he  invites  aoiother  person  to  ride  with  him.^^  If  such  a 
passenger  is  injured  through  the  mere  negligence  of  the  driver  of 
the  machine,  the  owner  thereof  will  not  be  liable.^*  The  passenger 
is  in  the  position  of  a  trespasser  or  mere  licensee  as  to  whom 
there  is  ordinarily  no  duty  except  to  refrain  from  wilful  or  inten- 
tional wrong.^^  Especially  is  the  rule  applieable^  when  the  car  is. 
taken  from  the  garage  without  the  knowledge  or  consent  of  the 
owner. '^  When  the  person  injured  is  a  traveler  other  than  the  un- 
authorized guest,  there  may  be  a  question  for  the  jury  whether  the 
driver  at  the  time  he  is  carrying  the  guest  is  acting  for  his  employer 
or  for  his  private  purposes.®^  If  the  machine  in  question  is  a  taxi- 
cab,  it  is,  of  course,  'the  duty  of  the  driver  to  procure  passengers, 
and  a  different  question  is  presented.'* 

Sec.  639.  Liability  for  conduct  of  chauffeur  —  chauffeur 
permitting  another  to  run  machine. 

Where  a  chailffeur  intrusted  with  the  running  of  a  motor  ve- 
hicle permits  another  person  to  operate  the  machine  without  th& 
knowledge  ot  express  consent  of  the  owner,  there  is  some  conflict 

93.  Waller  v.  Southern  Ice  &  Coal  People's  Store  Co.y  97  Wash.  387,  16&. 
Co.,    144    Ga.    695,    87    S.    E.    888;       Pac.  626. 

Walker  v.  Fuller,  223  Mass.  566,  112  95.  Walker    v.    Fuller,    233    Mass. 

N..  E.  230;   Christensen  v.  Christian-  566,  112  N.  E.  230.     Compare  Royal 

sen  (Tex.  Civ.  App.),  155  S.  W.  995;  Indemnity  Co.  v.  Piatt  &  Washburn 

McQueen   v.    People's    Store    Co.,    97  Refining  Co.,   98  Misc.    (N.  Y.)    631, 

Wash.  387,  166  Pac.  626.                    ,  163  N.  Y.  Suppl.  197. 

94.  Waller  v.  Southern  Ice  &  Co^l  96.  Christensen      v.      Christiansen 
Co.,    .144    Ga.    695,    87    S.    E.    888;  (Tex.  Civ.  App.),  155  S.  W.  995. 
Walker  v.  Fuller,  323  Mass.  566,  112  97.  Donahue     v.     Vorenberg,     327 
X.  E.\330;  Gresh.v.  Wanamaker,  237  Mass.  1,  116  N.  E.  346. 

Pa.  gt.  13,  84  Atl.  1108;  McQueen  y.  98.^Swancutt  v.  Trout  Auto  Lirerjr 

, ,  Co.,  176  111.  App.  606. 
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of  authority  on  tte  question'  whether  the  owner  is  liable  for  the 
negligent  act  of  such  substituted  driver.  The  solution  of  the  ques- 
tion in  some  jurisdictions  hinges  on  the  express  or  implied  au- 
thority of  the  chauffeur  to  permit  another  to  drive  the  car.  Thus, 
if  a  master  sends  a  servant  to  bring  to  his  place  of  business  an  au- 
tomobile for  the  purpose  of  having  it  repaired,  and  the  servant 

•procures  another  to  take  the  machine  to  its  destination,  the  master 
is  not  liable  for  the  negligence  of  such  person,  unless  the  servant 
has  authority,  express  or  implied,  to  employ  him,  or  unless  the 
employment  is  ratified  by  the  master.'^.  But  where  it  is  the  duty 
of  a  chauffeur  to  demonstrate  an  automobile  for  the. benefit  of  a 
proposed  purchaser  thereof,  he  is  acting  within  the  scope  of  his 
employment  when  he  permits  the  servant  of  the  proposed  purehaser 
to  run  the  car.^  In  some  States  the  rule  is  applied  that,  when  the 
master  intrusts  the  performance  of  an  act  to  a  servant,  he  is  Ifable 
for  the  negligence  of  one  who,  though  not  a  servant  of  the  master, 

,  in  the  presence  of  his  servant  and  with  his  consent,  negligently. does 
the  act  which  was  intrusted  to  the  servant.^ 

99.  White  v.  Levi  &  Ca.,   137  Ga.  Coacliman  permitting  son  of  owner 

269,  73   S.   E.   376.  to  run  car. — In  an  action  brought  to 

1.  Wooding   V.    Thorn,    148   N.   Y.  recover  damages  for  personal  injuries 

App.  Div.  21,  132  N.  Y.   Suppl.   50.  sustained'  by  the  plaintiff  in   conse- 


quence o(  the  alleged  negligent  man- 

„_  .        ...        ,,  agement  of  an  automobile  owned  by 

Where    one    contemplating    the    pur-  ^i.     j  j,     ■,     .     ..  ,    .,    .    . 

,  .  ,        /\,  J    ,  .  the  defendant,  it  appeared  that  im- 

chase  of  an  automobile  sends  his  ser-  ,.,,     ,„        .,  .,     ,,, 

.       ,      .  ,     „         ,     ,  mediately  before  the  accident  the  de- 

vant,  who  is  a  man  of  all  work,  to  s     ■,     .  .   ,  ,      ,  . 

,,  .  •       iu  ■         i  fendant,  accompanied  by  his  son  and 

the  garage  to  examine  the  engine  oi  ,  .  ,  .     ,  ... 

,,  ,  ^  .,  ,.,.        ,  his  coachman,  had  gone  to  the  rail- 
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the  car  and  report  its  condition,  he 
is  not  liable  for  injuries  occasioned 
by  the   running   of   the   machine   by 


way   station   in   the   automobile   and 

had  there  left  the  automobile;   that 

I.  i     iir     J-  rm,         -jr.  at  the  time  the  accident  occurred  the 

such  servant.    Wooding  v.  Thorn,  148  j  *     j     ., 

■NT  tr    A        n-     ni    -Z,  -KT  tr   c       1  defendant's  son  and  coachman  were 

N.  Y.  App.  Div.  SI,  132  N.  Y.  Suppl.  .,  i.      r  ^i         ^       .  .. 

'^'^  the  occupants  of  the  automobile  and 

that  the   son  was  guiding  and  con- 

2.  Geiss  V.  Twin  City  Taxicab  Co.,      trolling  it.     It  was  a  disputed  ques- 

120  Minn.  368,  139  N.  W.  611;  Sloth-       tion  whether  the  defendant  on  lear- 

wer  V.  Clark,  191  Mo.  App.  105,  179      ing  the  machine  had  committed  the 

S.  W.  55;   Dillon  v.  Mundet,  145  N.       custody  thereof  to  his  son  or  to  his 

Y.  Suppl.  975.  ooachman.      It    was    lield,    that   the 
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Sec.  640.  Liability  for  conduct  of  chauffeur  —  procurement 
of  repairs  to  machine. 

A  dbautfeur  directed  to  take  steps  for  the  repair  of  the  machine 
may  be  authorized  to  operate  it  to  the  extent  reasonably  necessary 
to  carry  out  such  instructions;  and  the  fact  that  he  becomes  in- 
toxicated and  makes  a  trip  to  the  garage  which  is  not  strictly 
necessary,  does  not  relieve  the  master  from  liability  for  his  neg- 
ligence.^ But  a  chauffeur  in  charge  of  his  employer's  car  has  no 
implied  or  apparent  authority  to  order,  upon  the  credit  of  his  em- 
ployer, permanent  i-epairs  thereto,  or  any  repairs  other  than  such 
as  are  necessary  to  enable  him  to.  proceed  upon  his  journey.*  It 
would  seem  that  supplies  purchased  by  a  chauffeur  which  are  rea- 
sonably necessary  for  the  purpose  of  continuing  his  journey,  which 
in  itself  is  authorized,  may  be  purchased  by  him,  and  his  employer 
will  be  compelled  to  pay  the  bills.  The  theory  of  this  rule  is  that 
the  chauffeur,  having  been  ordered  to  proceed  to  a  certain  place, 
necessarily  must  have  authority  to  buy  the  things  necessary  to 
carry  him  there,  such,  for  instance,  as  gasoline,  oil  and  probably 
parts  of  the  car  which  have  become  lost  or  broken.  But  there  is 
no  authority  to  make  any  permanent  repairs  to  the  car.  Most  cer- 
tainly a  chauffeur  would  not  have  authority  tO'  have  a  car  repainted, 
unless  he  were  expressly  given  the  power  to  do  so,  or  to  have  new 
shoes  pTit  on  the  ear.  Howevei-,  the  chauffeur's  authority  in  these 
respects  might  be  presumed  by  law,  where,  according  to  the  cus- 
tom of  dealing  between  the  supply  man  and  the  owner,  the  chauf- 

court   might   proper!}'    charge :      "  If  then  in  either  case  the  defendant  is 

the  jury  find  either  that  the  defend-  responsible   and   liable   for  that  neg- 

ant  left  the  automobile  in  charge  of  ligence    and   its   consequences.       Col- 

his  son  to  takeJt  home,  or  in  charge  lard   v.   Beach,   81   N.   Y.   App.   Div. 

of  his  son  and  coachman  together  to  583,  81  N.  Y.  isuppl.  619. 

take    it   home,   or    in    charge   of   the  3.  Whimster  v.  Holmes  (Mo.  App.) , 

coachman   alone,    and    the    coachman  190  S.  W.   63. 

neglected  his  duty  in  that  regard  and  4.  Gage  v.  Callanan,  57  Misc.    (N, 

allowed  the  son  to  run  the  machine,  Y.)    479,   109   N.   Y.   Suppl.   844,   re- 

and  by  the  negligence  of  the  son  the  versed   on  other  grounds,   138  N.   Y. 

accident   occurred,   without  contribu-  App.  Div.  753,  113  N.  Y.  Suppl.  337. 
tory  negligence  on  the  plaintiff's  part, 
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feui'  has  been  given  full  authority  to  order  whatever  is  necessary 
for  the  car,  as  though  he  were  the*  owner.  In  such  a  case  custoHi 
would  broaden  the  authority  of  the  agent.  The  tendency  of  'the 
court  decisions  is  to  hold  that  the  owner  is  not  responsible  for  the 
acts  of  his  chauffeur,  unless  it  is  alleged  and  proved  that  at  the 
time  of  the  commission  of  an  injury  the  chauffeur  was  acting  for 
the  master. 

Sec.  641.  Liability  for  conduct  of  chauffeur  —  chauffeur 
furnished  by  another. 

A  master  may  'lend  his  servant  to  anotlier  person  so  that  in  a 
particular  transaction  the  former  relation  of  master  and  servant 
is  temporarily  discontinued,  and  such  person  rather  thaji  the  for- 
mer master  is  responsible  for  the  negligent  acts  of  'the  servant.^ 
Thus,  the  fact  that  ordinarily  the  driver  of  an  automobile  is  in  the 
general  employ  of  another  person  will  not  absolve  the  owner  from 
liability  in,  a  particular  transaction  where  he  has  borrowed  the 
servant  to  drive  the  machine  in  his  own  business.^  Where  an  au- 
tomobile company  stores  the  machine  of  an  owner  and  furnishes  a 
driver  to  such  owner  upon  request  as  needed  to  operate  the  car, 
such  driver  is  deemed  a  servant  of  the  owner  while  driving  the 
car  pursuant  to  his  instructions,  and  the  owner  is  liable  for  his 
negligence.^     The  situation  may  be  somewhat  different  when  the 

5.  Janik  v.  Ford  Motor  Co.,  180  was  the  servant  of  defendant  as  long 
Mieli.  557,  147  N.  W.  510,  52  L.  R.  as  he  had  charge  of  and  was  operat- 
A.  (N.  S.)  394;  McHarg  v.  Adt,  163  ing  the  latter's  car  on  the  morning 
N.  Y.  App.  Div.  782,  149  N.  Y.  Suppl.  of  the  accident.  A  person  may  be  in 
344;  Grouse  v.  Lubln  (Pa.),  103  Atl.  the  emploj'ment  and  pay  of  another 
725.  person  and  yet  not  necessarily  make 

6.  Wennell  v.  Dowson,  88  Conn.  the  latter  the  master  and  responsible 
710,  92  Atl.  663 ;  Crouse  v.  Lubin  for  his  acts.  The  master  is  the  per- 
(Pa.),   103   Atl.    725.  son  in  whose  business  he  is  engaged 

7.  Jimmo  v.  Frick,  355  Pa.  St.  353,  at  the  time,  and  who  has  the  right 
99  Atl.  1005,  wherein  it  was  said:  to  control  and  direct  his  conduct. 
"  It  is  clear,  we  think,  that,  while  .  .  The  relation  of  master  and 
Gannon  was  in  the  general  employ-  servant  was  created  between  the  de- 
ment of  the  automobile  company,  he  feildant    and   the    chauffeur,    and,    as 
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automobile  company  sends  its  servant  with,  the  owner's  machine  to 
the  residence  or  place  of  business  of  the  owner  or  is  taking  it  back 
for  storage;  while  making  such  trip,  the  driver  is  in  the  employ 
of  the  automobile  comp'any  and  not  in  the  service  of  ^the  owner,** 
In  such  a  case,  the  company  may  be  liable  for  the  negligence  of 
the  driver  it  furnishes.^  Moreover,  where  a  garage  company  or 
automobile  company  stores  an  owner's,  car  and  furaishes  a  driver 
as  needed  by  the  owner,  the  driver  may  be  deemed  the  servant  of 
such  company  during  the  time  he  is  driving  the  owner,  where  such 
owner  does  not  assume  to  control  the  manner  or  method  of  the 
driving  further  than  to  tell  the  driver  where  to  go.^"  Where  a 
person  took  his  automobile  to  an  automobile  company  to  have  a. 
"  rattle  "  in  'the  car  located,  and  an  employee  of  the  company  got 
into  the  car  and  rode  with  the  owner,  and  later,  at  the  suggestion 
of  the  owner,  the  employee  drove  the  machine  until  it  collided  with 
a  street  car  and  the  owner  was  injured,  it  was  held  that  the  neg- 
ligence of  the  driver  could  not  be  imputed  to  the  company,  it  ap- 
pearing that  the  company  had  no  authority  to  control  the  employee 
in  driving  it  and  thajt  the  company  had  not  assumed  the  service 
of  driving  or  operating  it.-^^ 

Gannon     was     driving    the     car     on  fendant's  property  by  his  assent  and 

Frdck's  business   at  the  time  of  the  authority,    engaged    in    his   business, 

accident  and  was  under  Friek's  con-  and,  in  respect  to  that  property  and 

trol,   the   latter   was   responsible    for  business,  under  his  control.' " 

the  chauffeur's  negligence.     The  prin-  8.  Sweetman    v.    Snow,    187    Mich. 

ciple  controlling  the  case  is  well  set-  169,  153  N.  W.  770;  Neff  v.  Brandeis, 

tied  by  many  authorities,   and  it  is  91  Neb.  11,  135  N.  W.  233,  39  L.  E. 

correctly  stated  in  Kimball  v.  Gush-  A.   (N.  S.)   933;  Luckett  v.  Reighard, 

man,  103  Mass.  194,  4  Am.  Rep.  538,  348    Pa.    St.    24,    93    Atl.    773,    Ann. 

where  it  is  said:      'It  is  not  neces-  Gas.   1916  A.  663. 

sary  that  he  should  be  shown  to  have  9.  Luckett  v.  Reighard,  348  Pa.  24, 

been    in   the   general   employment   of  93  Atl.  773,  Ann.  Gas.  1916  A.  663. 

the  defendant,  nor  that  he  should  be  10.  Dalryumple  v.  Covey,  etc.,  Co., 

under  any  special  engagement  of  ser-  66  Greg.  533,  135  Pac.  91,  48  L.  R.  A. 

vice   to   him,   or   entitled   to     .     .     .  (N.    S.)     424;    Oulette    v.    Superior 

compensation  from  him^  directly.     It  Motor  &  M.  Works,  157  Wis.  531,  147 

is   enough   that,   at  the   time   of  the  N.  W.   1014. 

accident,  he  was  in  charge  of  the  de-  11.  Bastien  v.  Ford  Motor  Co.,  189 

111.   App.   367. 
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Sec.  642.  Liability  for  conduct  of  chauffeur  —  car  loaned 
to  third  person. 

Akliough  the  rule  may  be  changed  by  statute/^  it  is  generally 
held  ttat  the  owner  of  a  motor  vehicle  may  loan  the  machine  to 
another  person,  and,  -ft'hile  the  latter  uses  it  for  his  own  purposes, 
the  owner  is  not  liable  for  the  negligence  of  the  driver. ^^  Thus, 
if  one  reii'ts  his  automobile  to  another  who  furnishes  a  driver  and 
uses  it  for  his  own  purposes,  liability  is  not  imposed  on  the  owner 
for  the  negligent  acts  of  the  driver.^*  The  principle  involved  is 
the  same  as  when  the  owner  loiins  his  machine  to  his  own  chauffeur 
for  private  purposes  of  the  latter,  and  the  liability  of  the  master 
is  avoided  for  the  same  reasons. ^^  A  presumption  of  liability  may 
arise  from  the  ownership  of  the  vehicle, ■'■^  but,  in  such  a  case,  the 
presumption  is  deemed  to  be  overcome  by  facts."  Where  it  ap- 
pears that  art  the  time  one  was  injured  by  aii  automobile  ownd  by 
the  defendant,  it  was  in  charge  of  a  designer  employed  by  de- 


12.  Staplcton  \ .  Independent  Brew- 
ing Co.  (Mich.),  164  N.  W.  520. 
And  see  section   636. 

13.  AJahama. — Beville  v.  Tayloi-,  SO 
So.   370. 

California. — vStoddard  v.  Fiske 
(Cal.  App.),  170  Pac.  663;  Brown  v. 
Clievrolet  Motor  Co.  (Cal.  App. ), 
179   Pac.   697. 

Kansas. — Halverson  ^ .  Blosser.  168 
Par.    862. 

Massachusetts. — Kennedy  v.  P.  & 
L.  Co.,  324  Mass.  207,  112  \.  E. 
872;  Pliillipa  v.  Gookin,  120  N.  E. 
691. 

Michigan. — Eberle  Brewing  Co.  v. 
Briscoe  Motor  Co..  194  Midi.  140, 
160   N.   W.   440. 

Missouri. — Allen  v.  Coglizer.  20S  S. 
W.  102. 

New  Jersey. — Doran  v.  Thomson, 
74    N.   J.    L.    445,   66    Atl.    897. 

New  York. — -Stenzler  "v.  Standard 
Gas   Light    Co.,    179    App.    Div.    774, 


167  N.  Y.  Suppl.  282;  Seigel  v.  White 
Co.,  81  Misc.  171,  143  N.  Y.  Suppl. 
318;  Hornstein  v.  Southern  Boule- 
vard R.  Co.,  79  Misc.  34,  138  N.  Y. 
Suppl  1080;  Limbacher  v.  Fannon, 
102  Misc.  703,  169  N.  Y.  Suppl.  490. 

Pennsylvania. — Dunmore  v.  Padden, 
105   Atl.    559. 

Tennessee. — Core  v.  Eesha,  204  S. 
W.  1149. 

Utah. — Wright  v.  Intermountain 
Motorcar  Co.,  177  Pac.  337. 

Canada. — See  Lane  v.  Crandell 
fXo.  3),  10  Dom.  L.  R.  (Canada) 
763.   5   A.  L.  R.  42,  23  W.  L.  R.   69. 

14.  Hornstein  v.  Southern  Boule- 
vard R.  Co.,  79  Misc.  (N.  Y.)  34, 
138  N.  Y.   Suppl.  1080. 

15.  Section   631. 

16.  Section  673. 

17.  Hornstein  v.  Southern  Boule- 
vard E.  Co.,  79  Misc.  (N.  Y.)  34, 
138  N.   Y.  Suppl.   1080. 
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fendant,  to  whom  the  automobile  had  been  loaned  on  request  of 
the  design^  for  his  purposes  only,  defendant  is  not  responsible 
for  the  negligence  of  the  designer. ^^  And  where  a  corporation 
loaned  the  use  of  its  motor  truck  to  a  social  organization  of  its  em- 
ployees to  be  used  to  carry  them  to  and  from  a  piciiic  which  the 
employees  had  organized^  and  the  person  driving  the  truck,  who 
Avas  one  of  the  employees,  while  returning  members  of  the  party 
to  their  homes  on  his  way  to  the  garage,  collided  with  a  vehicle 
driven  by  the  plaintiff,  the  defendant  is  not  liable  for  damages  as 
a  matter  of  law,  as  the  truck  at  the  time  was  not  beinig  used  in  the 
business  of  the  employer.  And  this^  is  true  although  the  defendant's 
superintendent  told  the  driver  of  the  truck  to  take  members  of  the 
party  to  their  homes. -^^  The  fact  that  the  owner  of  the  car  or  some 
of  his  family  is  riding  therein  does  not  render  him  liable  for  his 
negligence  of  the  driver  where  he  is  riding  merely  as  a  guest  of 
the  persons  to  whom  it  is  loaned  and  exercises  no  control  over  its 
operation.^"  If  the  person  to  whoiri  the  machine  is  loaned  is  an 
inoompetent  driver,  it  may  be  that  the  owner  can  be  charged  with 
negligence,  hut  it  is  necessary  in  such  a  case  that  the  injured  per- 
son assume  the  burden  of  showing  that  the  driver's  want  of  skill 
was  known  to  the  owner.^^ 

Sec.  643.  Liability  for   conduct   of   chauffeur  —  car   and 
driver  loaned. 

In  the  case  of  the  loan  of  a  vehicle,  liability  is  not  imposed  on  the 
owner  merely  because  the  driver  of  the  machine  is  in  his  general 
employ.^^    The  master  is  not  ordinarily  liable  for  the  negligence 

18.  Seigel  v.  White  Co.,  81  Misc.  21.  Boville  v,  Taylor  (Ala.),  80 
(N.  Y.)   171,  142  N.  Y.  Suppl.  318.            So.    370. 

19.  Stenzler  v.  Standard  Gas  Li^ht  22.  Kennedy  v.  R.  &  L.  Co.,  224 
Co.,  179  N.  Y.  App.  Div.  774.  167  N.  Mass.  307,  112  N.  E.  872;  Clark  v. 
Y.  Suppl.  283.  Buckmobile  Co.,  107  N.  Y.  App.  Div. 

20.  Halverson  v.  Blosser  (Kans.),  130,  94  N.  Y.  Suppl.  771;  Ciining- 
168  Pao.  862;  Pease  v.  Montgomery.  liam  v.  Castle,  127  N.  Y.  App.  Div. 
Ill  Me.  583,  88  Atl.  973.  580.  Ill  N.  Y.  Suppl.  1057;  Dunmore 

V.  Padden    (Pa.),  105  Atl.  559. 
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of  his  serva;it  when  aoting  under  the  control  of  aaother  peirson  and 
engaged  solely  in  the  private  business  of  such  person. ^^  Servants 
who  are  employed  and  paid  by  one  person  may  nevertheless  be 
'  ad  hoc  the  servants  of  another  in  a  particular  transaction.^*  The , 
test  of  liability  is  g^nerally  the  control  of  the  driver  at  the  time 
of  the  particular  occasion  undetr  investigation ;  if  the  owner  has 
the  control,  he  may  be  liable;  if  not,  the  person  injured  should 
look  to  another  for  recompense. ^^  Thus,  the  owner  of  a  car  may 
loan  the  machine  and  his  chauffeur  to  his  brother,  or  other  relative, 
and  while  the  machine  is  used  for  purposes  other  than  the  owner's 
business,  he  is  not  liable  for  the  negligelice  of  the  driver.^*  Where 
two  broitheo-s  owned  motor  cars  and  agreed  that  eitheo"  could  use 
the  car  of  the  other  as  he  desired,  the  owner  of  one  car  is  not  liable 
for  injuries  to  a  pedestrian  occurring  through  the  n^ligence  of 
the  chauffeur  while  the  car  was  being  used  by  his  brother  in  his 
own  business,  even  if  the  chauffeur  driving  the  car  were  employed 
and  paid  by  the  owner.^''  Or  the  owner  may  lend  his  car  and 
driver  to  his  guests  so  that  while  they  are  using  it  the  owner  is 
relieved  from  liability  for  the  driver's  negligence ;  but  such  a  case 
is  to  be  carefully  distinguished  from  the  situation  where  the  ma- 
chine is  not  loaned  but  the  owner  is  attempting  to  furnish  trans- 
portation and  pleasure  to  his  guests.^  In  the  latter  case  it  may 
be  said  that  the  driver  is  operating  the  car  within  the  scope  of 
the  master's  business,  and  the  liability  of  the  owner  may  continue 
though  he  is  not  riding  in  the  machine.^' 

23.  Carr  v.  Burke,  183  N.  Y.  App.       Div.  373,  134  N.  Y.  Suppl.  284;  Mo- 
Div.  361,  169  N.  Y.  Suppl.  981.  Harg  v.  Adt,  163  N.  Y,  App.  Div.  783. 

24.  Pease  v.  Gardner,  113  Me.  364,       149  N.  Y.  Suppl.  344. 

93   Atl.   550;    Ounningham  v.   Castle,  26.  Eex   v.   Jacques,    10   D.    L.    E. 

127  N.  Y.  App.  Div.  580-,  111  N.  Y.  (Canada)   763. 

Suppl.  1057;  Freibaum  v.  Brady,  143  27.  Freibaum   v.   Brady,    143    App. 

N.  Y.  App.  Div.  230,  128  N.  Y.  Suppl.  Div.  330,   138  N.  Y.  Suppl.   121. 

121;  McHarg  v.  Adt,  163  N.  Y.  App.  28.  Campbell  v.  Arnold,  319  Mass. 

Div.  783,  149  N.  Y.  Suppl.  344.     See  160,   106  N.   E.   599;   Kennedy  v.   E. 

also   Moyers   v.   Tri-State   Auto    Co.,  &  L.   Co.,   334  Mass.   307,   113  N.  E. 

131  Minn.   68,   140  N.  W.   184.  873. 

25.  Colwell  V.  Saperston,  149  App.  29.  Campbell  v.  Arnold,  319  Mass. 
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Sec.  644.  Liability  for  conduct  of  chauffeur- 
car  for  hire. 


-owner  letting 


When  the  owner  of  a  motor  vehicle  rents  the  same  to  another 
person  and  the  latter  furnishes  his  own  chauffeur,  the  chauffeur  is 
thought  to  be  in  the  employ  of  the  hirer  raither  than  of  the  owner, 
and  the  owner  is  not  liable  for  his  negligence  when  following  the 
directions  of  the  hirer.^  But  the  situation  is  different  when  the 
owner  of  a  vehicle  rents  for  hire,  not  only  the  machine,  but  also 
a  driver..  If  the  hirer  exercises  no  control  or  supervision  over  the 
driver  as  to  the  management  of  the  machine,  except  to  direct  him 
as  to  the  route  and  direction  and  similar  matters,  the  owner  is  re- 
sponsible for  the  negligence  of  the  driver.^^  The  fact  that  the 
owner  only  occasionally  lets  automobiles  for  hire  is  not  important, 
for  the  rule  does  not  depend  on  tjie  frequency  with  which  the  act 
is  done.^^  But,  if  the  hirer  exercises  the  sole  control  over  the  ma- 
chine and  the  driver,  the  hirer,  not  the  owner,  is  liable  for  the 


160,  106  N.  E.  599 ;  Kennedy  v.  R.  &. 
L.  Co.,  324  Mass.  207,  112  N.  E.  872. 

30.  Neubrand  v.  Kraft,  169  Iowa, 
444,  151  N.  W.  455,  L.  R.  A.  1915 
D.  691;_Hornstein  v.  Southern  Boule- 
vard R.  Co.,  79  Misc.  (N.  y.)  34, 
138  N.  Y.  Suppl.  1080. 

31.  Arkansas. — Eorbes  v.  Reinman, 
113  Ark.  417,  166  S.  W.  563,  51  L. 
H.  A.   (N.  S.)   1164. 

Illinois. — Johnson  v.  Coey,  237  111. 
88,  86  N.  E.  678,  31  L.  R.  A.  (N.  S.) 
81;  Dunne  v.  Boland,  199  111.  App. 
308. 

Louisiana. — ^Wilkinson  v.  Myatt- 
Dicks  Motor  Co.,  136  La.  977,  68  So. 
96. 

Massachusetts. — Tornroos  v.  R.  H. 
White  Co.,  320  Mass.  336",  107  N".  E. 
1015;  Shepard  v.  Jacobs,  304  Mass. 
110,  90  N.  E.  392,  26  L.  R.  A.  (N. 
S.)    443. 

Minnesota. — Meyers     v.     Tri-State 


Auto  Co.,  131  Minn.  68,  140  N.  W. 
184;  44  L.  R.  A.    (N.  S.)    113. 

New  Jersey. — Rodenburg  v.  Clin- 
ton Auto  &  Garage  Co.,  85  N.  J.  L. 
739,  91  Atl.   1070. 

New  Yorlc. — ^Harding  v.  City  of 
New  York,  181  N.  Y.  App.  Div.  351, 
168  N.  Y.  Suppl.  265;  Waldman  v. 
Picker  Bros.,  140  N.  Y.  Suppl.  1019. 

Pennsylvania. — Wallace  v.  Key- 
stone Automobile,  239  Pa.  St.  110, 
86  Atl.  699;  N«umiller  v.  Acme  Mo- 
tor  Car   Co.,  49  Pa.   Super.  Ct.   183. 

yea!a».— Routledge  v.  Rambler 
(Civ.  App.),  95  S.  W.  749. 

Wisconsin. — Gerretson  v.  Rambler, 
149  Wis.  528,  136  N.  W.  186,  40  L. 
E.   A.    (N.   S.)    457. 

And  see  chapters  IX  and  X,  as  to 
the  hire  of  motor:  vehicles. 

32.  Meyers  v.  Tri-State  Auto  Co., 
131  Minn.  68,  140  N.  W.  184. 
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driver's  negligence.^'  The  question  necessarily  depends  upon 
wheither  the  owner  or  the  hirer  is  the  party  in  control  of  the  driver ; 
the  contract  of  hiring  may  Ije  mad©  either  way,  generally  hiitging 
on  the  use  the  hirer  desires  of  thp  machine  and  its  operator.,  The 
same  troublesome  question  arises  with'  reference  tO'  whether  the 
negligence  of  the  driver  shall  be  imputed  to  the  hirer  in  case  of  ai> 
injury  to  the  latter ;  if  the  hirer  has  control  of  the  driver,  negli- 
gence may  be  imputed ;  if  he  does  not  have  such  control,  the  driver's 
"uegligence  is  not  generally  imputed.^^ 

Sec.  645.  Liability  for  conduct  of  chauffeur  —  independent 
contractor  having  possession  of  machine. 

When  one,  who  is  classified' by  the  law  as  an  independent  con- 
tractor has  possession  of  an  automobile,  the  owner  is  not  generally 
liable  for  his  negligence  in  operating  it.'^    Thus,  where  the  owner 


33.  Melchionda  v.  American  Loco- 
motive Co.  (Mass.),  118  N.  E.  265; 
McNamara  v.  Leipzig,  180  N.  Y.  App. 
Div.  515,  167  N.  Y.  Suppl.  981; 
Carr  v..  Burke,  183  N.  Y.  App.  Div. 
361,  169  N.  Y.  Suppl.  981;  DePerri 
V.  Motor  Haulage  Co.,  185  N.  Y. 
App.  Div.  384,  173  N.  Y.  Suppl.  189 ; 
Diamond  v.  Sternburg,  etc.,  Co.,  87 
Misc.  305,  149  N.  Y.  Suppl.  1000; 
Olson  V.  Veness  (Wash.),  178  Pac. 
822. 

Rent  of  machine  by  garage. — 
Where,  in  an  action  to  recover  dam- 
ages for  the  death  of  plaintiff's  in- 
testate, a  boy  eight  years  of  age, 
who  was  struck  and  killed  through 
the  negligence  of  the  chauffeur  of  an 
automobile  in  which  the  defendant 
was  riding,  it  appeared  that  a  garage 
company  had,  under  a  written  agree- 
ment, rented  and  turned  over  to  the 
defendant  for  a  'period  of  three 
months  an  automobile  and  the  ser- 
vices of  a  chauffeur,  and  had  exer- 
cised no  control  either  over  the  auto- 


mobile or  the  chauffeur  during  the 
period  of  the  agreement,  and  had  in- 
structed the  chauffeur  to  take  his 
orders  from  the  defendant,  and  the 
defendant  not  only  gave  the  chauffeur 
all  of  his  orders  but  actually^  inter- 
fered with  the  operation  of  the  auto- 
mobile by  substituting  his  judgment 
for  that  of  the  chauffeur  as  to  the 
route  to  be  taken  on  the  occaBion  of 
the  accident,  said  chauffeur,  although 
in  the  general  employment  of  the 
garage  company,  had  become  pro  hao 
vice  the  servant  of  the  defendant,  so 
as  to  render  hina  liable  for  the  neg- 
ligence. McNaraara  v  Leipzig,  180 
N.  Y.  App.  Div.  515,  167  N.  Y.  SuppK 
981. 

34.  Harding  \.  City  of  New  York, 
181  N.  Y.  App.  Div.  251,  168  N.  Y. 
Suppl.  265.  And  see  sections  679- 
687. 

35.  Boaco  v.  Boston  Store  of  Chi- 
cago, 195  111.  App.  133;  Woods  v. 
Bowman.  200  111.  App.  612;  Gall  v. 
Detroit  .Journal   Co.,   191  Mich.   405,. 
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of  an  automobile  delivers  it  to  a  mechanic  for  repairs  and  sur- 
renders the  entire  control  thereof  to  him,  such  mechanic  is  not  a 
servant  of  the  owner  but  is  an  independent  contractor,  and  the 
■owner  is  not  liable  for  his  negligence  in  running  the  car.^"  And 
this  may  be  true  though  the  owner  is  riding  in  the  machine  at  the 
time  the  mechanic  is  testing  it.^''  Where  the  administrator  of  an 
•estate  employes  a  garage  man  to  repair  automobiles  belonging  to 
the  estate  for  the  purpose  of  a  public  sale,  he  is  not  personally 
liable  to  a  third  person  for  personal  injuries  caused  by  a  garage 
man  in  running  the  machines  to  and  from  the  premises  of  the 
estata^*  The  fact  that  an  owner  who  is  engaged  in  carrying  pas- 
sengers for  hire  gives  the  driver  a  certain  percentage  of  the  re- 
ceipts, does  not  establish  that  such  driver  is  an  independent  con- 
tractor, and  the  owner  may  'be  liable  for  his  negligence.'^  But 
where  the  purchaser  of  an  automobile  delivers  it  to  another  to  drive 
under  an  agreement  that  such  driver  is  to  use  it  for  hire  and  to 
pay  the  price  to  such  purchaser  out  of  the  money  derived  from  its 
use,  and  such  purchaser  never  has  any  control  over  the  machine 
after  it  leaves  his  possession  and  never  rides  in  it,  and  such  driver 
is  not  in  the  employ  or  under  the  control  of  such  purchaser,  the 
purchaser  is  not  chargeable  with  the  negligence  of  such  driver.*" 
One  employed  to  go  to  a  place  to  get  an  automobile  for  the  owner 
thereof  may  be  an  independent  contractor  or  may  not,  depending 
on  the  control  which  the  owner  reserves  over  the  conduct  of  the 
■driver.  *^ 

158   N.   W.   36;    Woodcock   v.   Sartle,  38.  Woods     v.     Bowman,    200    111. 

84    Misc.     (N.    y.)     488,    146    N.    Y.  App.   613. 

Siippr   540.     See  also  National  Cash  39.  Edwards    v.     Yarbrough     (Mo. 

Register    Co.    v.    Williams,    161    Ky.  App.),  301  S.  W.  972;  King  v.  Bre- 

550,    171    S.   W.    162.  ham  Auto  Co.   (Tex.  Civ.  App.),  145 

36.  Lafitte  v.  Schunaiaann,   19  Ga.  S.    W.    378;    McDonald   v     Lawrence 
App.  799,  93  S.  E.  295;  Woodcock  t.  (Wash.),  170  Pac.  576. 

Sartle,  84  Misc.   (N.  Y.)   488,  146  N.  40.  Braverman  v.  Hart,  105  N.  Y. 

Y.  Suppl.  540;  Perry  v.  Fox,  93  Misc.  Suppl.  107. 

(N.   Y.)    89,   156   N.   Y.   Suppl.   369.  41.  Warne   v.   Moore,   86   N.   J.   L. 

37.  Lafitte  v.  Schunamann,  19  Ga.  710,   94   Atl.    307. 
App.   799,  92   S.  E.  395. 
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Sec.  646.  Liability  for  conduct  of  chauffeur — garage  keeper 
or  bailee  having  possession  of  automobile. 

It  is  clear  that,  when  the  owner  of  an,  automobile  permits  another 
to  have  the  possession  and  use  of  it  as  a  bailee,  the  owner  is  not 
liable  for  the  negligent  conduct  of  such  bailee.*^  Thus,  if  he  loans 
the  machine  to  another, ^^  or  lets  it  (for  hire,**  and  such  bailee  drives 
it  or  furnishes  his  own  driver,  the  owner  is  not  responsible  for 
the  negligent  operation  of  the  machine.  Where,  in  an  action  to  re- 
cover damages  to  plaintiff's  automobile,  the  result  of  a  collision 
with  the  defendant's  automobile,  it  appears  that  the  driver  of  the 
defendant's  car  was  a  gai-age-keeper  for  the  repair  of  oars  to  whom 
the  defendant  had  delivered  his  car  for  repair,  the  relation  be^ 
tween  the  two  is  that  of  bailor  and  bailee,  and  for  ,the  negligence 
of  the  bailee  in  driving  the  defendant's  machine,  the  defendant  is 
not  liable.*^  So,  too,  where  the  owner  sent  his  machine  in  charge 
of  his  chauffeur  to  a  repair  shop  to  have  it  painted,  and  the  man- 
ager of  the  shop  told  the  chauffeur  to  run  the  car  upon  an  ele- 
vator to  raise  it  to  the  third  floor,  and  while  running  the  machine 
in  the  paint  shop  on  that  floor  an  injury  was  caused  by  a  collision 
with  another  car,  it  Was  held  it  was  a  jury  question  whether  at  the 
time  of  the  accident  the  chauffeur  had  ceased  to  be  the  agent  of  his 
master  and  was  acting  for  the  repair  company.*'' 

42.  Woods  V.  Bowman,  200  111.  App.  pairs,  the  proposed  bailee  may  indi- 
612;  Emery  v.  MeCombs,  180  N.  Y.  cate  where  he  wishes  it  delivered,  and 
App.  Div.  225,  167  N.  Y.  Suppl.  474;  if  the  owner  comply,  in  the  absence 
Perry  v.  Fox,  93  Misc.  (N.  Y.)  Rep.  of  overruling  circumstances,  he  pre- 
89,  156  N.  Y.   369.  sumably  remains  in  the  custody  and 

43.  Section   642.  control    of    the    car    and    responsible 

44.  Section  644.  for   its   usual   operation.     I   conceive 

45.  Woodcock   v.    Sartle,    84   Misc.  of  no  different  legal  conclusion  if  the 
(N.  Y.)    488,  146  N.  Y.  Suppl.  540;  owner  commit  the  car  to  his  chauf- 
Perry  v.  Fox,  93  Misc.    (N.  Y.)    89,  feur.    The  car  in  the  present  instance  , 
156  N.  Y.  Suppl.  369.  was  carried  to  a  paint  shop  on  the 

46.  Zorn  v.  Pendleton,  163  N.  Y.  third  floor.  Had  the  paint  shop  been 
App.  Div.  33,  148  N.  Y.  Suppl.  370,  on  the  first  floor  and  the  chauffeur 
wherein  it  was  said :  "  When  a  per-  been  asked  to  take  the  car  to  it,  thei 
son  takes  his  car  to  a  place  for  re-  case   would  be  equivalent.     There  ia 
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Sec.  647.  Liability  for  conduct  of  chauffeur— seller's  agent 
accompanying  purchaser. 

Where,  on  the  sale  of  a  motor  vehicle,  a  servant  of  the  seller  ac- 
companies the  purchaser  to  instmct  him  in  the  operation  of  the 
machine  or  for  some  other  purpose,  and  such  servant  is  giiilty  of 
negligence  contributing  to  injuries  received  by  another  traveler, 
a  difficult  question  sometimes  arises  as  to  vyhether  such  servant  is 
then  acting  in  the  employment  of  tlid  seller  or  of  the  purchaser. 
In  some  eases,  it  has  been  held  that  the  seller  of  the  vehicle  is  liable 
for  the  negligence  of  such  a  driver.*''  In  an  English  case,  where 
it  appeared  that  the  defehdant  purchased  and:  paid  for  a  motor 
car  in  London  and  the  vendor  agreed  to  provide  a  driver  to  drive 
the  car  to  a  certain  place  outside  of  the  city  and  deliver  it  there, 
as  the  defendant's  driver  did  not  know  the  locality  and  had  no 
experience  with  the  class  of  car  purchased ;  and,  while  the  car  was 
being  driven  by  the  driver  supplied  by  the  vendor,  it  collided  with 
a  motorcycle,  it  was  held  that  the  driver  of  the  oar,  though  he  was 
in  the  general  employ  of  the  vendor,  wa's  at  the  time  under  the  con- 
trol of  the  defendant  and  the  latter  was  liable  for  his  negligence.*' 

Sec.  648.  Liability  for  conduct  of  chauffeur  —  agent  trying 
to  sell  machine. 

One  having  possession  of  an  automoibile  as  an  agent  of  the  owner 
for  the  purposes  of  selling  the  same,  has  implied  authority,  unless 
forbidden,  to  run  the  machine  to  demonstrate  it  to  a  proposed  pur- 
chaser.*'   If  guilty  of  negligence  in  so  running  it,  the  qwnef  may 

no  presumption  of  law  , that  when,  a  and  had  becppie  the  servant  of  the 

car   stops  upon   its   first  entrance   a  Ormond  Company." 

delivery  is   effected.     It  is   quite  as  47.  Section  665. 

much  as  is  due  the  defendant  to  sub-  48.  Perkins  v.  Stead,  23  Times  L. 

mit  to  the  jury  the  question  whether,  Rep.    (Eng.)    433. 

at  the  time  the  chauffeur  started, the  49.  Bertrand    v.    Hunt,    89    Wash. 

car  forward  on  the  third  floor,  he  had  475,  154  Pac.  804.     See  also  Rollins 

for  the  purposes   of  the  acts  ceased  V.  City  of  Winston-Salem    (N.  Car.), 

to  be  defendant's  agent  and  servant,  97  S.  E.  310.    But  see  Emery  v.  Mo- 


844 


The  Law  of   Automobiles. 


be  liable  for  injuries  proximately  resulting  from  such  negligence. 
The  agent,  however,  cannot  use  the  car  for  his  own  private  pur- 
poses, and  his  negligence  ^vhen  so  using  the  machine  cannot  be 
chargeable  to  the  owner. ^^  Where  an  automobile  sales  company,  in 
order  to  demonstrate  the  ©f&ciency  of  a  truck  to  a  prospective  pur- 
chaser, sends  it  to  deliver  goods  under  the  care  ,and  control  of  its 
own  driver,  it  is  solely  liable  for  the  negligence  of  its  driver,  al- 
though an  employee  of  the  purchaser  aceompanies^  the  truck  in  or- 
der to  direct  the  driver  where  to  stop.^^  And,  one  selling  a  ma- 
chine may  be  liable  for  the  act  of  his  servant,  though  at  the  time 
of  the  accident  in  question  the  proposed  purchaser  was  running  it.^^ 
But,  it  has  been  held  in  such  a  case,  that,  where  the  agent  of  the 
seller  permits  the  servant  of  the  purchaser  to  nm  the  machine,  it  is 
a  question  for  the  jury  whether  such  servant  was  the  agent  of  the 
purchaser  for  that  purpose.^' 


Combs,  180  N.  Y.  App.  Div,  335,  167 
N.  Y.  Suppl.  474,  holding  that  the 
owner  of  a  motor  car,  who  has  placed 
the  same  in  the  possession  of  the 
keeper  of  a  garage,  either  as  a  pros- 
pective buyer  or  as  a  factor  or  sales 
agent,  is  not  liable  for  the  negligence 
of  said  garage  keeper  while  driving 
the  car  for  demonstration,  there  being 
no  relation  of  master  and  servant  or 
any  other  relation  justifying  the  im- 
putation   of   the    driver's"  negligence. 

50.  Evans  v.  Dyke  Automobile  Sup- 
ply Co.,  121  Mo.  App.  266,  101  S. 
W.  1132;  Wright  v.  Interraountain 
Motorcar  Co.    (Utah),  177  Pac.  337. 

51.  McGuire  v.  Autocar  Sales  Co., 
150  N.  Y.  App.  Div.  378,  134  N.  Y. 
Suppl.  702,  wherein  it  was  said: 
"  While  in  one  sense  he  was  doing 
this  work  for  Greenhut  &  Co.,  yet 
the  doing  of  this  work  was  but  in- 
cidental to  a  larger  work  which  he 
was  doing  for  the  defendant  appel- 
lant,  and  which   was  the  main   pur- 


pose of  liis  operating  the  maeliine. 
Tliat  is  to  say,  he  was  demonstrating 
by  actual  experience  on  behalf  of  the 
defendant  appellant  the  effectiveness 
of  its  auto  truck,  for  the  purpose  of 
inducing,  for  the  benefit  of  his  g,en- 
eral  employer,  the  purohase  either  of 
that  truck  or  other  by  Greenhut  & 
Co.  from  his  general  employer.  It 
seems  to  me  unquestionable  that  dur- 
ing every  part  of  this  performance 
he  was  primarily  and  particularly 
tlie  servant  and  agent  of  his  general 
employer.  To  hold  otherwise  at  would 
follow  that  every  time  one  takes  pass- 
age in  a  motor  car  when  it  is  under 
demonstration  for  the  purpose  of  in- 
ducing a  sale  or  purchase  he  shall 
become  liable  for  the  negligent  opera- 
tion of  the  car  by  tlie  driver  fur- 
nished by  the  intending  vendor." 

52.  Holmbrae  v.  Morgan,  69   Greg. 
395,  3  38  Pac.  1084. 

53.  Hamraons  v.   Setzer,   73  Wash. 
550,    130   Pac.    1141. 
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Sec.  649.  Liability  for  conduct  of  chauffeur  —  school  giv- 
ing instruction. 

A  school  which  is  enigaged  in  the  business  of  teaching  automobile 
driving  may  be  liable  for  injuries  received  by  another  traveler, 
where  the  servant  of  the  school  permits  a  student  to  operate  the 
machine  and  his  inexperieaice  is  a  proximate  cause  of  the  injury.^' 

Sec.  650.  Liability  for  conduct  of  chauffeur  —  chauffeur 
teaching  operation  of  automobile. 

Where,  upon  the  sale  a  motor  vehicle,  one  of  the  terms  of  the 
contraot  is  that  the  seller  shall  give  the  purchaser  instruction  in 
driving  the  machine,  it  is  generally  held  that  the  seller,  not  the 
purchaser,  is  liable  for  the  negligence  of  his  employee  while  in- 
structing the  purchaser  in  the  use  of  the  machine.^^  Where  the 
contraot  of  sale  of  an  automobile  provided  that  an  instructor  should 
be  furnished  by  the  company  selling  the  machine  to  give  lessons 
in  its  operation  to  the  purchaser  and  that  the  instructor  would 
adjust  and  test  the  machine  until  the  lessons  were  completed,  the 
company  was  held  to  be  responsible  to  the  purchaser  for  any  dam 
age  to  the  automobile  through  the  negligence .  of  the  instructor 
while  the  latter  was  acting  within  the  scope  of  his  duties,  lin* 
it  was  held  that  the  owner  could  not  recover  damages  from  the  com 
pany  for  the  detention  of  the  automobile  while  it  was  being  re- 
paired where  he  offered  no  proof  as  to  the  market  rate  of  hire  of  a 
similar  machine. ^^  And  where  the  demonstrator  was  sent  with 
an  automobile  to  an  intending  pm-chaser  and  permitted  him,  with 
an  assurance  that  he  could  do  it,  to  attempt  to  crank  the  car  with- 
out warning  him  of  the  danger  which  inhered  in  the  process  of 
cranking,  it  was  held  that  he  was  not  a  mere  volunteer  or  licensee, 
that  it  was  within  the  apparent  authority  of  the  demonstrator  to 

54.  Easton  v.  United  Trades  School  Automobile  Co.  \.  Weaver  *Tpx.  Civ. 
Contracting  Co.,  173  Cal.  199,  159  App.),  163  S.  W.  594.  Aud  sec  aec- 
Pac.   597.  tion  665. 

55.  Tomroos  v.  White  Co.,  220  56.  Buinham  v.  Central  Automo- 
Mass.    336,    107    N.    E.    1015;    Buick  bile  E-xchanF*   (R-  I.),  67  Atl.  439. 
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either  expressly  or  impliedly  invite  him  to  crank  the  car  himself, 
and  that,  where  such  intending  purchaser  was  injured  by  reason 
of  the  force  of  the  engine  releasing  the  crank  from  his  haud,  the 
company  was  liable  therefor  by  reason  of  the  demonstrator  having 
failed  to  warn  him  of  such  danger. ^^.  In  another  case  where  a 
chauffeur  was  employed  to  teach  the  owner's  son  to  run  an  automo- 
bile for  the  family  use,  it  was  held  that  the  relation  of  master  and 
servant  existed  so  as  to  hold  the  owner  liable  for  the  negligence  of 
the  chauffeur  in  causing  injury  to  a  pedestrian.^* 

Sec.  651.  Liability  for  conduct  of  chauffeur  —  driver  em- 
ployed to  tow  automobile. 

Where  a  motor  vehicle  becomes  disabled  and  another  machine 
is  employed  to  tow  it,  the  driver  of  the  assisting  machine  is  gen- 
erally deemed  to  be  in  the  employ  of  the  owner  or  possessor  of  the 
disabled  car.^'  But  the  owner's  son  who  is  steering  the  disabled 
machine  is  not  liable  for  the  negligence  of.  owner's  chauffeur  who 
is  driving  the  forward  vehicle.^^ 

Sec.  652.  Liability  for  conduct  of  chauffeur  —  fellow  ser- 
vants of  chauffeur. 

Under  the  common  law  rules  relating  to  the  master , and  servant, 
the  master  is  not  generally  liable  for  injuries  caused  by  the  negli- 
gence of  one  servant  to  a  fellow  servant.^^  Thus,  it  has  been  held 
that  a;maid  who  accompanies  her  employer's  wife  on  an  automobile 
trip  is  a  fellow  servant  of  the  husband's  chauffeur,  and  cannot  re- 
cover of  her  employer  for  injuries  caused  by  the  chauffeur's  neg- 
ligence.^^   But  it  has  been  held  that  a  domestic  servant  whose  con- 

57.  Martin  v.  Maxwell-Brisco  Mo-  60.  Titus  v.  Tangeman,  116  N.  Y. 
tor  Vehicle  Co.,  158  Mo.  App.  188,  App.  Div.  487,  101  N.  Y.  Suppl.  iqOO. 
138   S.  W.   65.  61.  Brooks      v.       Central      Sainte 

58.  Hiroux  v.  Baum,  137  Wis.  197,  Jeanne,  228  U.  S.  688,  33  S.  Ct.  700, 
118  N.  W.  533,  19  L.  R.  A.  (N.  S.)  affirming  5  Porto  Eieo  Red.  Rep.  281. 
332.  62.  Erjanschek  -v.  Kramer,  141  N. 

59.  McLaughlin  v.  Pittsburgh  Rys.  Y.  App.  Div.  545,  126  N.  Y.  Suppl. 
Co.,  252  Pa.  St.  32,  97  Atl.  107.  289,  wherein   it  was   said:      "While 
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tract  includes  the  right  to  be  transported  to  church  in.  the  em- 
ployer's autoinobile,  does  not  retain  during  such  transportation  the 
relation  of  servant  to  the  master  so  as  to  be  considered  a  fellow 
servant  of  the  driver  of  the  machine,  within  the  meaning  of  the 
fellow  servant  rule."^ 

Sec.  653.  Liability^  f or  conduct  of  chauffeur  —  pleading. 

Where  a  complaint  in  an  action  by  one  injured  by  the  negligent 
operation  of  the  defendant's  automobile  alleges  that  the  machine 
was  run  by  a  chauffeur  or  another  person  not  the  owner,  it  is  gen- 
erally required  that  it  allege  that  the  driver  was  a  servant  of  the 
owner  and  was  acting  within  the  scope  of  his  employment  at  the 
time  of  the  accident.^*     But  an  allegation  that  the  machine  was 


the  evidence  does  not  plainly  show 
how  the  plaintiff  came  to  accompany 
the  defendant  and  his  wife  on  the 
automobile  trip  the  fair  inference  is 
that  she  went  along  in  the  capacity 
of  maid  to  the  wife  and  the  question 
involved  on  this  appeal  is  whether 
she  and  the  chauffeur  were  fellow 
servants.  .  .  ,.  Assuming,  as  we , 
must,  that  the  plajntiff's.  presence  in 
the  automobile  was  incident  to  her 
employment,  it  is  difficult  to  under- 
stand why,  within  the  principle  of 
all  the  cases  on  the  subject,  she  did 
not  assume  the  risk  of  thft  chauflFeur's 
negligence.  Certainly  her  employ- 
ment subjected  her  to  that  risk.  The 
fact  that  her  duty  differed  from  that 
of  the  chauffeur  is  of  no  consequence. 
The  controlling  fact  is  that,  in  the 
performance  of  her  duty,  she  incurred 
the  risk  of  injury  from  the  chauf- 
feur's  negligence." 

G3.  O'Beirne  v.  Stafford,  87  Conn. 
^54,  87  Atl.  743,  46  L.  E.  A.  (N.  S.) 
1183. 

64.  Lewis  v.  Amorous,  3  Ga.  App. 


50,  59  S.  E.  338;  Cullen  v.  Thomas, 
150  N.  Y.  App.  Div.  475,  135  N.  Y. 
Suppl.  22;  Kubin  v.  Burman,  87 
Misc.  (N.  Y.),  174,  149  N.  Y.  Suppl. 
483.  See  also  Edwards  v.  Yarbrough 
(Mo.  App.),  201  S.  W.  972. 

SuflSciency  of  complaint. — In  an  ac- 
tion for  damages  brought  by  one  who 
was  run  over  by  an  automobile,  an 
allegation  in  the  complaint  that 
"  plaintiff  was  struck  and  run  over 
by  an  automobile  operated  by  the 
agents  and  servants  of  the  above- 
named  defendants,"  is  insufficient  to 
charge  the  defendant  with-  the  negli- 
gence of  the  driver,  for  there  is  no 
allegation  or  proof  that  the  driver, 
although  he  may  have  been  the-  de- 
fendant's servant,  was  engaged  upon 
his  master's  business  and  acting  vpith- 
in  the  scope  of  his  employment,  and 
some  proof  to  this  effect  is  necessary 
in  order  to  charge  the  master  with 
his  servant's  negligence."  Cullen  v. 
Thomas,  150  N.  Y.  App.  Div.  475, 
135  N.  Y.  Suppl.  22. 
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driven  by  a  person  to  whom  its  operation  was  intrusted  by  the 
owner,  may  be  construed  as  a  sufficient  statement  that'the  chauffeur 
was  acting  within  the  scop©  of  his  employment.*^  Generally,  the 
plaintiff  is  permitted  to  allege  merely  that  the  injury  was  caused 
by  the  negligence  of  the  defendant,  without  alleging  the  name  of 
the  servant  or  other  facts  showing  agency  of  the  driver.^*" 

Sec.  654.  Liability  for  conduct  of  chauffeur — admissibility 
of  statements  of  driver. 

As  a  general  rule,  before  statements  of  an  agent  may  be  received 
as  evidence  against  the  principal,  it  is  essential  that  it  be  shown 
by  other  relevant  evidence  that  the  relation  of  principal  and  agent 
existed  and  that  the  statements  were  made  in  the  course  of  the 
principal's  business.*'  Statements  made  by  defendant's  chauffeur, 
while  he  was  disobeying  defendant's  instructions  and  was  not  en* 
gaged  in  the  business  of  his  employer,  are  generally  regarded  a  a 
hearsay.*^  And  statements  made  by  him  before  the  accident  in 
question,  that  he  was  going  to  use  the  machine  for  his  own  pur- 
poses axe  also  inadmissible.*'  And  evidence  that  before  the  injury 
the  chauffeur  visited  an  inn  and  invited  a  person  there  to  ride  with 
him  is  not  competent  as  part  of  the  res  gestae. ^'^  But  statements 
or  exclamntions  made  by  the  drivei*  at  the  time  of  the  accident  in 
question  may  be  received  as  part  of  the  res  gestae.''^  If  made 
subsequent  to  the  accident,  at  a  time  when  they  may  have  been 
inspired  by  retrospection  or  deli'beration,  they  are  not  part  of  tJie 
res  gestae.''^    Admissions  made  by  the  owner  of  an,  automobile  as 

65.  Jones  v.  Strickland  (Ala.).  77  68.  Biley  v.  .Roach,  168  Mich.  294, 
So.   563.  134   N.   W.    14.      Compare   Levine   v. 

66.  See   Pangburn   v.   Buick   Motor  Ferlisi,   192   Ala.   362,   68   So.   269. 
Co.,  151  K.  Y.  App.  Div.  756,  137  N.  69.  Whiinster    ^'.   Holmes,   177   Mo. 
Y.    Suppl.    37.  App.  164,  164  IS.  W.  336. 

67.  Dearholt  Motor  Sales  Co.  v.  70.  Donnelly  v.  Harris,  319  Mass. 
Merritt   (Md.),  105  Atl.  3]  6;  Rollins  466,   107  N.  E.  435. 

V.  City  of  Winston-Salem    (N.  Car.),  71.  Reid     Auto     Co.     v.     Gorsczya 

97     S.     E.     310;     Frank     v.     Wright       (Tex.  Civ.  App.),  144  S.  W.  688. 
(Tenn.),  205  S.  W.  434.  72.  Beville  v.  Taylor  (Ala.), "80  So, 
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to  his  liability  for  au  injury  occasioned  by  the  driving  thereof  by 
a  membea-  of  his  family,  may  be  received  in  evidence  against  him.'^- 

Sec.  655,  Liability  based  on  control  of  machine. 

Liability  for  the  operation  of  a  motor  vehicle  is  imposed  on  the 
person  having  "  control  "  of  its  movements.^''  Primai-ily,  this  is 
the  chauffeur,  and  he  is,  of  course,  charged  with  his  personal  neg- 
ligence. But  liability  may  go  farther  than  a  personal  judgment 
against  the  driver,  for  the  doctrine  of  respondeat  superior  may 
charge  his  employer  or  the  owner  of  the  machine  with  liability. 
The  negligence  of  the  driver,  moreover,  may  be  imputed  to  one 
having  control,  though  such  person  is  not  the  owner  of  the  machine 
or  the  employer.'^  One  assisting  in  the  operation  of  the  machine- 
may  be  liable  for  injuries  sustained  in  a  collision.™ 

Sec.  656.  Machine  driven  by  member  of  owner's  family  — 
relation  of  parent  and  child  does  not  deter- 
mine liability  of  owner. 

The  mere  fact  that  a  son  or  daughter  of  the  owner  of  an  auto- 
mobile was  driving  the  machine  at  the  time  of  an  injury  to  another* 
traveler,  and  that  such  child  was  guilty  of  negligence  contribut- 
ing to  the  injury,  does  not  necessarily  render  the  owner  liable  for 
the  injuries."    It  is  a  broad  general  rule  in  the  law  of  torts  that 

370;   Frank  v.   Wright    (Tenn.),  205  77.  United  States. — Denison  v.  Mc- 

S.   W.  434.  Norton,   388    Fed.   401,    142   C.    C.   A. 

73.  Salinen  v.  Eoss,  185  Fed.  997.       631. 

See  also  Reid  Auto  Co.  v.  Goraczya  Alabama. — Parker    v.    Wilson,    179- 

(Tex.  Civ.  App.),  144  S.  W.  688.  Ala.  361,  60  So.  150,  43  L.  R.  A.   (N. 

74.  Windham  v.  Newton  (Ala.),  76  S.)  87;  Erliok  v.  Heis,  193  Ala.  669, 
So.   34;   Penticost  v.  Massey    (Ala.),  69    So.    530. 

77   So.   675;    Houseman   v.   Karicoflfe  California. — Crittenden   v.   Murphy 

(Mich.),    167   N.   W.   964;    Williams  (Cal.  App.),  173  Pac.  595. 

V.  Blue.  173  N.  C.  452,  92  S.  E.  270.  Georgia.— Grimn    v.     Russell,     144 

75.  Windham  v.  Newton  (Ala.),  Ga.  275,  87  S.  E.  10;  Dougherty  v. 
76  So.  24.  Woodward   (Ga.  App.),  94  S.  E.  636. 

76.  Williams  v.  Blue,  173  N.  C.  Illinois. — Kitchen  v.  Weatherby„ 
453,   92   S.   E.   270.  305  111.  App.  10. 
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a  parent  is  not  liable  for  the  wrongful  acts  of  his  children,  whether 
they  are  minors  or  adults.  In  order  to  charge  the  parent  with  re- 
sponsibility, he  must  be  connected  with  the  wrongful  acts.''*  Gen- 
erally, it  must  be  shown  that  he  induced  or  approved  the  acts  or 
that  the  relation  of  master  and  servant  existed  between  the  parent 
and  the  child.''    Statutory  provisions  may  change  the  common  law 


loica. — Dirks  v.  Tonne,  167  N.  W. 
103;  Lemke  v.  Ady,  159  N.  W.  1011. 

KoMsas. — Zeeb  v.  Bahnmaier,  176 
Pac.  336. 

Massachusetts. — Smith*  v.  Jordan, 
211  Mass.  269,  97  N.  E.  761. 

Michigan, — Loehr  v.  Abell,  174 
Mich.  590,  140  N.  W.  926;  Johnston 
V.  Cornelius,  193  Mich.  115,  159  N. 
W.  318. 

Mississippi. — ^Woods  v.  Clements, 
113  Miss.  720,  74  So.  422;  Woods  v. 
Clements,  114  Miss=  301,  75  So..  119; 
Dempsey  v.  Frazier,  80  So.  341. 

Missouri. — Hays  v.  Hogan,  200  S. 
W.  286;  Daily  v.  Maxwell,  152  Mo. 
App.  415,  133  Nev.  351;  Marshallv. 
Taylor,  168  Mo.  App,  240,  153  S.  W. 
527. 

Montana. — Lewis  v.  Steel,  52  Mont. 
300,   157   Pac.   575.  '"  ' 

Wew  Jersey. — Doran  v.  Thompson, 
76  N.  J.  L.  754,  71  Atl.  296,  19  L. 
R.  A.  (N.  S.);335,  131  Am.  St.  Rep. 
677. 

Vew  York. — Maher  v.  Benedict,  123 
App.  Diy.  579,  108  N.  Y.  Suppl.  228; 
Sehultz  y.  Morrison,  91  Misc.  348, 
154  N.  Y.  Suppl.,  257. 

North  Oarolina. — Linville  v.  Nissen, 
163  N.  Car.  95,  77  S.  E.  1096;  Taylor 
V.  Stewart,  172  N.  C.  303,  90  S.  E. 
134;  Wilson  v.  Polk,  95  S.  E.  849. 

"New  Mexico. — Boes  v.  Hawell,  173 
Pac.   966. 

South  Carolima. — Davis  v.  Little- 
field,  97  S.  Car.  171,  81  S.  E.  487. 


Tennessee. — King  v.  Smythe,  304  S. 
W.   296. 

Texas. — Allen  v.  Bland  ( Civ.  App. ) , 
168  S.  W.  35. 

?7taft..^-McFarlane  v.  Winters,  47 
Utah,  ,598,   155  Pac.  437. 

Virginia. — Cohen  v.  Meador,  119 
Va.  429,  89  S.  E.  876;  Blair  v.  Broad- 
water, 93   S.  E.   632. 

Washington. — Warren  v.  Norguard, 
174  Pac.  7. 

78.  Parker  v.  Wilson,  179  Ala.  361, 
60  So.  150',  4:3  L.  R.  A.  (N.  S.)  87; 
Gardiner  v.  Solomon  (Ala.),  75  So. 
621;  Griffin  v.  Russell,  144  Ga.  275, 
87  S.  E.  10;  Dougherty  v.  Woodward 
(Ga.  App.),  94  S.  E.  636;  Kitchen 
V.  Weatherby,  205  III.  App.  10;  Smith 
V.  Jordan,  211  Mas3.  269,  ^7  N.  E. 
761;  Woods  v.  Clements,  114  Miss. 
301,  75  So.'  119;  Deriipsey  v.  frazier 
(Miss.);  80  So.  341;  Hays  v.  Hogan 
(Mo.),  200  S.  W.  386;  Daily  v.  Max- 
well, 152  Mo.  App.  415, 133  S.  W.  351; 
Lewis  V.  Steel,  52  Mont.  300,  157 
Pac.  575;  Linville  V.  Jifisgen,. 162  N. 
Car.  95,  77  S..  E.  1096;  Taylor  v. 
Stewart,  173  N.  C.  203,  90  S.  E.  134. 

79.  United  States. — Denison  v.  Mc- 
Norton,  288  Fed.  401,  ;142  C.  C.  A. 
631. 

California. — Crittenden  v.  Murphy 
(Gal.   App.),    173   Pac.    595. 

Iowa. — "  Tlie  general  rule  is  that  a 
parent  is  not  liable  for  the  torts  of 
his  minor  child,  even  though,  the  child 
lives  with  the  parent  and  is'under  his 
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rules  to  some  extent.^"  Thus,  positive  law  may  render  the  owner 
liable  when  his  machine  is  driven  by  a  minor  ehild,^^  or  other  mem- 
ber of  his  f  amily.^^ 

Sec.  657.  Machine  driven  by  member  of  Owner's  family  — 
relation  of  master  and  servant. 

Though  the  mere  relationship  existing  between  the  owner  of'  a 
motor  vehicle  and  a  member  of  his  family  who  is  driving  the  same 
is  not  suificient  to  render  the  owner  responsible  for  the  negligemt 
conduct  of  such  relative,  it  is  clear  that,  if  the  relationship  of  mas- 
ter and  servant  exists  between  them  as  to  the  driving  of  the  ma- 
chine on  the  occasion  in  question,  the  owner  may  be  liable.*^    That 


control,  when  such  acts  are  done 
without  his  authority,  knowledge,  or 
consent,  have  no  connection  with  his 
business,  are  not  ratified  by  him,  and 
are  no  benefit  to  him."  Sultzbach  v. 
Smith,  174  Iowa,  704,  156  N.  W.  673. 

Kansas.— Zeeh  v.  Bahnmaier,  176 
Pac.  336. 

Massachusetts. — Smith  v.  Jordan, 
211  Mass.  269,  97  N.  E.  761. 

Michigan. — Johnston  v.  Cornelius, 
193  Mich.  115,  159  N.  W.  318;  Foster 
V.  Rinz,  168  N.  W.  430." 

North  Carolina. — Linville  v.  Nissen, 
162  N.  Car.  95,  77  S.  E.  1096. 

Tennessee. — Jving  v.  Smythe,  304 
S.   W.   396. 

Virginia. — Blair  v.  Broadwater,  93 
S.  E.  632. 

Washington. — Warren  v.  Norguard, 
174  Pac.  7. 

80.  Section  626. 

81.  Crittenden  v.  Murphy  (Cal. 
App.),  173  Pac.  595. 

82.  Hatter  v.  Dodge  Bros.  (Mich.)', 
167  N.  W.  935. 

83.  United  States. — :Denison  v.  Mc- 
Xorton,  328  Fed.  401,  142  C.  C.  A. 
631. 


Alabama. — Levine  v.  Ferliai,  193 
Ala.  362,  68  So.  369;  Erlick  v.  Heis, 
193  Ala.  669,  69  So.  530. 

California. — House  v.  Fry,  30  Cal. 
App.   157,  157  Pac.   500. 

Georgia. — Griffin  v.  Russell,  144 
Ga.   375,   87   S.  E.   10, 

Iowa. — Crawford  v.  McElhinney, 
171  Iowa,  606,  154  N.  W.  310;  Col- 
lison  V.  Cutter,  170  N.  W.  420. 

Maine. — Parnham  v.  Clifford,  101 
Atl.  468. 

Massachusetts. — Smith  v.  Jordan, 
211  Mass.  269,  97  N.  E.   761.  ' 

Minnesota. — Kayser  v.  Van  Nest, 
125  Minn.  377,  146  K.  W.  1091,  51 
L.  R.  A.    (N.  S.)    970. 

Mississippi.— Viuin  v.  Haliday,  109 
Miss.  691,  69  So.  685;  Woods  v'.  Cle- 
ments,  113  Miss.  730,  74  So.  422. 

Hiissouri. — Marshall  v.  Taylor,  138 
Mo.  App.  240,  153  S.  W.  527;  Hays 
V.  Hogan,  180  Mo.  App.  237,  165  S. 
W.  1135;  Hufft  V.  Dougherty,  184 
Mo.    App.    374,   171    S.   W.   17. 

l/omtoTOO'.-^Lewia  v.  Steel,  52  Mont. 
300,  157  Pac.  575. 

North  Carolina. — Clark  v.  Sweaney, 
97   S.  ,E.   474. 
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is  to  say,  a  relative  may  be  a  servant  of  the  owner  in  a  particular 
transaction  witli  similar  legal  effect  as  if  he  were  a  paid  chaiiffeur.** 
But,  even  if  the  driver  can  be  classed  as  the  servant  of  the  owner^ 
it  is  held  that  the  l§,tter  is  not  liable  for  his  negligent  conduct,  un- 
less at  the  time  -of  the  accident  under  consideration  he  was  acting- 
in  the  scope  of  his  employinent  and  in  regard  to  the  master's  busi- 
ness.*^    The  relation  of  master  and  servant  is  not  to  be  inferred 


Oklahoma. — McNeal  v.  MeKain,  33 
Okla.  449,  126  Pac.  743,  41  L.  E.  A. 
(N.   S.)    775. 

Eennsylvania . — Eaub  v.  Dotin,  254 
Pa.   St.   203,   98   Atl.   861. 

South  Carolina. — Davis  \.  Little- 
field,  97  S.  Car.  171,  81  S.  E.  487. 
"  When  a  master  sends  his  servant  to 
town  on  the  master's  business,  we 
know  of  no  court  that  has  held  that, 
if  the  servant  is  induced  to  go  mainly 
because  he  wants  to  make  purchases 
for  himself,  the  private  purpose  of 
the  servant  will  relieve  the  master 
from  liability  for  the  negligence  of 
his  servant  in  the  conduct  of  the  mas- 
ter's business.  The  parent  is  not 
liable  for  the  negligence  of  the  child 
by  reason  of  the  relation  of  parent 
and  child,  yet  if  the  child  is  the 
agent  of  the  father,  then  the  exist- 
ence of  the  relation  of  parent  and 
child  does  not  destroy  the  liability 
of  the  principal  for  the  acts  of  the 
agent.  So  here  the  non -liability  of 
the  father  for  the  acts  of  the  son  does 
not  destroy  the  liability  of  the  mas- 
ter for  the  acts  of  his  servant  done 
in  the  course  of  his  employment." 
Davis  V.  Littlefield,  97  S.  Car.  171, 
81   S.  E.   487. 

Texas. — Allen  v.  Bland  (Civ.  App. ) , 
168   S.   W.   35. 

Virginia. — Cohen  v.  Meador,  119 
Va.  439,  89  S.  E.  876. 


Washirngton. — Guignon  v.  Camp- 
bell, 80  Wash.  543,  141  Pac.  1031. 

Wisconsin. — ^Hiroux  v.  Baum,  137 
Wis.  197,  118  N.  W.  533,  19  L.  E.  A. 
(X.   S.)    332. 

84.  Parker  v.  Wilson,  179  Ala.  361,. 
60  So.  150,  43  L.  B.  A.  (N.  S.~)  87; 
Smith  V.  Jordan,  311  Mass.  269,  97 
N.  E.  761;  Doran  v.  Thompson,  76 
N.  J.  L.  754,  71  Atl.  296,  19  L.  E. 
A.  (N.  S.)  335,  131  Am.  St.  Eep. 
677.  "  To  constitute  the  relation  of 
master  and  servant  as  to  third  per- 
sons, it  is  not  essential  that  any  ac- 
tual contract  should  subsist  between 
the  parties,  or  that  compeMsation- 
should  be  expected  by  the  servant. 
While  the  relation  of  master  and  ser- 
vant in  its  full  sense  invariably  and 
only  arises  out  of  a'  contract  between 
the  servant  and  the  master,  yet  such 
contract  may  be  either  express  or 
implied."  Doran  v.  Thomson,  76  N. 
J.  L.   764,  71  Atl.   396,   19  L.  E.  A. 

(X.   S.)    335,  131  Am.  St.  Eep.  677. 

85.  Alabama. — Gardiner  v.  Solo- 
mon, 75  So.  621. 

(Georgia-. — Dougherty  v.  Woodward 
(Ga.  App.),  94  S.  E.  636. 

loiea. —  Reynolds  v.  Buck,  127 
Iowa,  601,  103  N.  W.  946;  Lemke  v. 
Ady,   159   N.   W.    1011. 

Michigan. — Johnston  v.  Cornelius^ 
193  Mich.  115,  159  N.  W.  318. 
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merely  from  the  circumstance  that  the  driver  is  a  son  or  other 
member  of  the  owner's  family.*^  Where  one  purchased  a  machine 
and  employed  a  chauffeur  to  instruct  his  daughter  in  the  manage- 
ment of  the  machine  for  the  convenience  of  the  family,  and  while 
driving  the  machine  with  the  aid  of  the  instructor  collided  with 
another  vehicle,  the  jury  may  find  that  the  relation  of  master  and 
servant  was  in  force  between  thei  owner  and  the  daughter  at  the 
time  of  the  injury.^'' 

Sec.  658.  Machine  driven  by  member  of  owner's  family  — 
use  without  consent  of  owner. 

As  in  the  case  of  a  paid  chauffeur  sustaining  no  family  relation- 
ship to  the  owner  of  an  automobile,**  if  a  member  of  an  'owner's 
family  uses  his  automobile  without  his  consemt  or  laiowledge,  the 
owner,  as  a  general  proposition,  is  not  responsible  for  his  negli- 
gence.*'   Especially  is  this  so,  when  the  machine  is  used  contrary 


Minnesota. — Wilde  v.  Pearson,  108 
K.  W.   582. 

Mississippi. — Woods  v.  Clements, 
113  Miss.  7aO,  74  So.  422;  Woods  v. 
■Clements,  114  Miss.  301,  75  So.  119. 

Missouri. — B61man  v.  BuUens,  200 
S.  W.  1068;  Daily  v.  Maxwell,  153 
Mo.  App.  415,   133  S.  W.   351. 

New  Jersey. — ^Doran  v.  Thompson, 
76  N.  J.  L.  754,  71  Atl.  296,  19  L.  K. 
A.  (N.  S.)  335,  131  Am.  St.  Eep. 
677. 

New  York. — Malier  v.  Benedict,  123 
App.  Div.  579,  108  N.  Y.  Suppl.  228. 

North  Carolina. — Linville  v.  Nissen, 
162  N.  Car.  95,  77  S.  E.  1096;  Wil- 
son V.  Polk   (N.  Car.),  95  S.  E.  849. 

Oregon. — Smith  y.  Burns,  71  Oreg. 
133,   142   Pac.   352. 

Tennessee.— King  v.  Smytihe,  204 
S.  W.  296. 

Utah. — McFarlane  v.  Winters,  47 
Utah,    598,   155   Pae.    437. 


Virginia. — Cohen  v.  Meador,  119 
Va.   429,   89   S.   E.   876. 

86.  Knight  v.  Cossitt  (Kans.),  172 
Pac.  533;  Maher  v.  Benedict,  123  N. 
Y.  App.  Div.  579,  J08  N.  Y.  Suppl. 
228;  McFarlane  v.  Winters,  47  Utah, 
598,  155  Pac.  437;  Blair  v.  Broad- 
water   (Va.),  93  S.  E.   632. 

87.  Williams  v.  May  (N.  C),  91 
S.  E.  604. 

Son  learning  to  run  machine. — 
Where  a  father  purchases  an  auto- 
mobile largely  upon  the  solicitation 
of  his  son  who  is  to  learn  to  run  it 
for  the  benefit  of  the  family,  the 
father  is  liable  for  his  negligence 
while  receiving  instructions.  Hiroux 
V.  BaUm,  137  Wis.  197,  118  N".  W. 
533,  19  L.  E.  A.    (N.  S.)    332. 

88.  Section  630.  > 

89.  Alaham^. — Gardiner  v.  Solo- 
mon, 75  So.  621. 
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to  express  prohibition  of  the  owner.^**  But  the  knowledge  of  the 
owner  as  to  the  use  of  the  machine  is  not  always' essential  to  fasten 
liability  on  the  owner.  If  the  maohihe  is  used  in  the  prosecution 
of  his  business,  the  owner  will  be  liable  for  the  negligence  of  the 
driver,  though  he  had  no  knowledge  of  the  particular'  ti'ip  in  ques- 
tion.'i  Thus,  where  a  machine  is  furnished  for  family  purposes, 
the  owner  may  be  liable  for  injuries  resulting  from  the  negligence 
of  a  son  taking  a  servant  to  a  street  car,  though  the  owner  had  no 
knowledge  of  the  particular  use  of  the  machine.'^ 

Sec.  659.  Machine  driven  by  member  of  owner's  family  — 
use  for  carriage  of  owner's  family. 

Where  an  automobile  was  purchased  for  the  pleasure  of  the 
owner's  family,  it  is  not  essential  to  the  owner's  liability  that  he 
be  enjoying  the  journey  when  an  injury  is  occasioned  to  another 
traveler  from  the  negligent  operation  of  the  machine.  The  owner 
is  liable  for  the- negligence  of  his  child  or  other  member  of  the 
family  who  is  driving  the  car  for  the  convenience  or  pleasure  of 
other  members  of  the  family.^^    The.  "  business  "  of  the  owner  in 

Georgia. — Dougherty  v.  Woodward  owner    of    an    automobile    takes    the 

(Ga.  App. ),  94  S.  E.  636.  same    from   the   garage   without   the 

Illinois. — ^Kitchen     v.     Weatherby,  consent   or   knowledge   of   the  owner, 

205  111.  App.  10.  and  delivers  it  to  a  third  person  who 

Iowa. — Reynolds  v.  Buck,  137  Iowa,  runs  the   same  negligently,  even  the 

601,  103  NT  W.  946.  daughter   being   absent   at  the   time, 

Minnesota. — Wilde  v.  Pearson,  168  the   owner   is   not   liable.      Wilde   v. 

N.  W.   583.  Pearson    (Minn.),  168  N.   W.   583. 

Missouri. — ^Hays  v.  Hogan,  300  S.  90.  Sultzbach  v.  Smith,  174  Iowa, 

W.  386;   Daily  v.  Maxwell,   153  Mo.  704,  156  N.  .W.  673;  Linville  v.  Nis- 

App.  415,  133  S.  W.  351.  sen,  163  N.  Car.  95,  77  ,S.  E.  1096; 

Montana. — ^Lewis  v.  Steel,  53  Mont.  Wilson  v.  Polk    (N.   Car.),  95  S.  E. 

300,    157   Pao.    575.  849. 

JVortfe  Ooj-oKm.— Linville  v.  Nissen,.  91.  House  v.  Fry,  30  Cal.  App.  157, 

163  N.   Car.   95,   77   S.  E.   1096.  157  Pac.  500. 

Oregon.— BmiWn.  v.  Burns,  71  Oreg.  '  92.  Guignon  v.  Campbell,  8fli  Wash. 

133,  143  Pac.  352.  543,  141  Pac.  1031.     And  see  section 

Machine  delivered  by  child  to  third  659. 

person. — Where  the  daughter  of  fhe  93.  United  States. — Denison  v.  Me- 
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suck  a  case  is  the  furnishing  of  pleasure  to  his  family,  and  the 
driver  is  acting  for  him  in  the  scope  of  his  "  business  "  when  h6 
is  driving  the  machine  for  such  purpose.'*  The  fa'ct  that  during 
business  hours,  the  machine  is  used  in  the  merchantile  business  of 
the  owner,  does  not  afford  an  exception  to  the  general  rule.'^  Thus, 
the  owner  is  liable  when  the  car  is  driven  by  his  child  furnishing 
transportation  to  the  wife  of  such  owner.^"     Similarly,  a  son  of 


Norton,  228  Fed.  401,  143  C.  C.  A. 
631. 

Massachusetts. — Smith  v.  Jordan, 
211  Mass.  269,  97  N.  E.   761. 

Mississi'pfi.r—Wva.Ti  v.  Haliday,  109 
Miss.   691,  69  So.  685. 

Tsleio  Jersey. — Missell  v.  Hayes,  86 
N.  J.  L.   348,  91  Atl.  322. 

North  Carolina.. — Clark  v.  Sweaney, 
95   S.   E.   568. 

Washington.^Guignon  v.  Campbell, 
80  Wash.  543,  141  Pae.  1031. 

Contrary  decision. — In  a  case  in 
New  York,  it  has  been  held  that  the 
authority  given  by  the  owner  of  a 
car  to  his  brother  to  take  the  same 
out  whenever  his  mother  wanted  to 
go,  does  not  render  the  owner  liable 
for .  an  accident  resulting  from  the 
negligence  of  the  brother  while  using 
the  car  at  the  request  of  the  mother 
and  without  further  authority  from 
or  notice  to  the  owner.  DeSmet  v. 
Niles,  175  N.  Y.  App.  Div.  823,  161 
N.  Y.  Suppl.   566. 

94.  Missell  v.  Hayes,  86  N.  J.  L. 
348,    91   Atl.    332. 

95.  Dehison  v.  McNorton,  228  Fed. 
401,  143  C.  C.  A.  631. 

96.  Erlick  v.  Heis,  193  Ala.  669, 
69  So.  530;  Lemke  v.  Ady  (Iowa), 
159  N.  W.  1011;  Collison  v.  Cutter 
(Iowa),  170  N.  W.  420;  Smith  v. 
Jordan,  211  Ma;ss.  369,  97  N.  E.  761; 
Missell  V.  Hayes,  86  N.  J.  L.  348, 
91   Atl.   322;    Clark  v.   Sweaney    (N. 


Car.),  97  S.  E.  474.  Compore  Dough- 
erty V.  Woodward  (Ga.  App.),  94  S. 
E.  636.  "  The  boy  was  not  running  . 
it  for  any  purpose  of  his  own,  but 
for  the  convenience  of  his  mother 
and  by  her  express,  direction,  for 
,whose  use  in  common  with  1?he  rest 
of  the  family  it  had  been  purchased 
by  his  father.  If  the  father  had  em- 
ployed a,  chauffeur  outside  the  family 
at  a  stated,  compensation,  it  could 
not  be  contended  seriously  that  tak- 
ing the  wife  out  for  an  afternoon  call 
was  not  the  business  for  which  he 
had  been  employed.  If,  instead  of 
hiring  a  stranger,  the  father  chose  to 
have  the  same  work  performed  by  his 
minor  son  to  whose  time  arid  services 
he  was  entitled  as  a  inatter  of  law, 
it  could  not  be  l-iiled  as  matter  of 
law  that  a  jury  might  ,not '  find  the 
business  to  be  that  of  the  father. 
This  is  not  a  case  of  mere  permissive 
use  of  the  father's  vehicle  hf  the  son 
for  his  own  pleasure.  Although  the 
father  had'  no  knovirledge  of  the  par- 
ticular journey  which  was  taken  on 
the  occasion  of  the  accident,  his 
knowledge  that  on  previous  occasions 
the  wife  had  used  the  car  and  his 
,  testimony  of  the  purpose  for  which 
it  was  bought  and  that  it  was  not 
customary  when  the  wife  was  going 
on  errands  with  the  automobile  to 
ask  his  permission  were  enough  to 
support  a  finding  that  the  trip  was 
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the  owner,  in  taking  his  brother  or  sister  for  a  ride  in  Ihe  machine, 
may  be  acting  as  agent  for  the  owner.''  And  in  the  carriage  of 
guests,  a  son  or  daughter  of  the  owner  may  be  deemed  acting  within 
the  scope  of  the  father's  business,  so  thait  liability  will  fall  on  such 
owner  for  the  negligent  operation  of  the  machine.'* 

Sec.  660.  Machine  driven  by  member  of  owner's  family  — 
use  for  private  purposes  of  driver. 

Where  the  head  of  a  house  provides  an  automobile  for  the  pleas- 
ure purposes  of  himself  and  the  members  of  his  family,  it  is 
clear  that  the  running  of  the  machine  by  a  child  to  carry  other 
members  of  the  family  is  within  the  scope  of  the  owner's  "  busi- 
ness '"'  so  that  he  is  liable  for  the  negligence  of  such  child  on  the 
theory  that  the  relation  of  master  and  servant  existed  between  him 
and  the  driver.-"'  But  it  is  a  more  troublesome  question  to  deter- 
mine whether  a  child  is  acting  in  his  father's  business  when  such 


authorized  by  him.  The  fact  that 
the  son  was  the  only  person  in  the 
family  who  could  legally  operate  the 
car  had  some  tendency  in  tliat  direc- 
tion. The  relation  pf  husband  and 
wife  is  such  that,  when  the  former 
has  purchased  an  automobile  for 
family  use,  a  ride  by  the  wife  in 
it  with  his  general  permission  ig  not 
as  matter  of  law  the  business  of  the 
wife,  but  may  be  found  to  be  that 
of  the  husband."  Smith  v.  Jordan, 
311  Mass.  269,  97  N.  E.  761. 

97.  Denison  v.  McNorton,  228  Fed. 
401,  142  C.  C.  A.  631;  Dirks  y.  Tonne 
(Iowa),  167  N.  W.  103;  Stowe  v. 
Morris,  147  Ky.  386,  144  S.  W.  52. 
39  L.  E.  A.  (N.  S.)  224;  Uphoff  v. 
MciCormick  (Minn.),  166  N.  W.  788; 
Missell  V.  Hayes,  86  N.  J.  L.  348,  91 
Atl,  322;  MoNeal  v.  McKaln,  33 
Okla.  449,  126  Pac.  742,  41  L.  R.  A. 
<N.  a.)    775;   Lynde  v.  Browning,  2 


Tenn.  C.  C.  A.  262.  Compare  Cohen 
V.  Meador,  119  Va.  429,  89  S.  E.  876. 
"  We  have  been  unable  to  finfl,  any 
case  holding  that  where  the  father 
bought  an  automobile  to  be  used  for 
the  purpose  of  the  pleasure  of  his 
family,  and  a  minor  child,  who  was 
a,  member  of  his  family,  either  with 
the  express  or  implied  consent  of  the 
father,  took  the  automobile  out  and 
drove  it,  carrying  therein  members 
of  the  family,  including  guests  of 
said  family,  the.  child  who  drove  that 
machine  was  not  the  servant,-  ex- 
pressly or  impliedly,  of  the  father." 
McNeal  v.  McKain,  33  Okla.  449, 
126  Pac.  742,  41  L.  R.  A.  (N.  S.) 
775. 

98.  Lewis  v.  Steele,  52  Mpnt.  300, 
157  Pac.  575.  See  also  McNeal  v. 
McKain,  33  Okla.  449,  126  Pac.  742, 
41  L.  R.  A.   (N.  S.)   775. 

99.  Section   659. 


Liability  poe  Act  op  Driver. 


857 


child  is  running  the  car  for  his  own  pleasure  or  to'  take  his  own 
friends  on  a  trip.  The  decisions  are  not  harmonious.  On  the  one 
hand,  in  some  jurisdictions  the  view  is  taken  that,  when  an  auto- 
mobile is  procured  for  the  pleasure  and  entertainment  of  the  mem- 
bers of  his  family,  the  "  business  "  of  the  owner  is  the  running  of 
the  machine  for  their  purposes,  and  the  operation  of  the  machine 
by  a  member  of  the  family  is  deemed  within  the  scope  of  the 
owner's  business,  though  the  operator  is  not  taking  other  members 
of  the  family  on  a  trip  but  is  using  it  for  the  pleasure  of  himself 
and  his  own  friends.-^    On  the, other  hand',  in  some  jurisdictions  it 


1.  California.— CvittexidLen.  v.  Mur- 
phy (Cal.  App.),  173  Pac.  595.  "We 
are  satisfied  that  the  rule  thus  laid 
down  is  the  correct  one,  not  only  be- 
cause of  the  £act  that  the  use  of  the 
machine  by  the  son  for  his  own  pleas- 
ure was  contemplated  when  it  was 
purchased,  but  also  because  of  the 
very  nature  of  the  automobile  itself. 
While  it  is  true  that  the  automobile 
is  not  in  itself  a  dangerous  instru- 
ment, nevertheless  it  demands  a  very 
high  degree  of  care  and  skill  in  its 
manageihent  upon  the  highway;  and 
it  must  be  recognized  that,  in  the 
hands  of  an  inconlpetent  or  reckless- 
youth,  it  has  immense  potentiality 
for  harm  to  others.  Therefore  the 
owner  owes  the  duty  to  the  traveling 
public  to  see  to  it  that  his  car,  when 
driven  on  the  streets  with  his  per- 
mission and  for  the  purposes  for 
which  the  car  was  purchased,  should 
be  driven  carefully  and  with  due  con- 
sideration to  their  right;  and  the 
owner  should  not  in  good  conscience 
be  allowed  to  disclaim  his  responsi- 
bility on  the  ground  that  the  use  thus 
contemplated  and  authorized  by  him 
is  permissive  only.  When,  as  is  al- 
leged in  the  complaint  in  the  case  at 
bar,   the   son,  with   Iiis  parents'   per- 


mission, takes  the  car  out  and  drives 
it  so  recklessly  as  to  cause'  it  to  run 
off  the  highway  and  to  strike  plain- 
tiff, standing  on  the  sidewalk,  it  is 
in  effect  the  negligence  of  the  parents 
in  permitting  the  reckless  son  to 
drive  that  is  the  real  cause  of  the 
injury."  Crittenden  v.  Murphy  (Cal. 
App.),  173  Pac.  595. 

Colorado. — I-Iutchins  v.  Haffnerj  167 
Pac.  966. 

Maine. — See  Farnha^m  v.  Clifford,. 
101  Atl.  468. 

Massachusetts. — Flynn  v.  Lewis, 
131  N.  E.  493. 

Minnesota. — Kayser  v.  Van  Nest, 
135  Minn.  377,  146  N.  W.  1091,  51 
L.  R.  A.  (N.  S.)  970;  Uphoff  v.  Mc- 
Cormick,  166  N.  W.  788;  Johnson  v. 
Evans,  170  N.  W.  320. 

Ifew  Mexico. — Boesv.  Hawell,  173 
Pac.  966. 

Pennsylvania. — Ruskovic  v.  Linder, 
67  Pitts.  Leg.  Journ.   (Pa.)    144. 

South  Carolina. — Davis  v.  Little- 
field,  97  S.  Car.  171,  81  S.  E.  487. 

Tennessee. — King  v.  Smythe,  204 
S.  W.  296,  wherein  it  was  said:  "  If 
a  father  purchases  an  automobile  for 
the  pleasure  and  entertainment  of  his 
family,  and,  aa  Dr.  Smythe  did,  gives 
his   adult  son,  who  is  a  member   of 
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is  held  that,  when  a  child  or  other  meanber  of  an  owner's  family 
uses  such  a  vehicle  solely  for  his  own. purposes  or  for  the  enter- 


his  family,  permission  to  use  it  for 
pleasure,  except  when  iieeded  by  the 
father,  it  would  seem  perfectly  clear 
that  the  son  is  in  the  furtherance  of 
this  purpose  of  the  father  while  driv- 
ing the  car  foj  his  own  pleasure.  It 
is  immaterial  whether  this  purpose 
of  the  father  be  called  his  business  or 
not.  The  law  of  agency  is  not  con- 
fined to  business  transactions.  It  is 
true  that  an  automobile  is  not  a  dan- 
gerous instrumentality  so  as  to  make 
the  owner  liable,  as  in  the  case  of  a 
wild  animal  loose  on  the  streets;  but, 
as  a  matter  of  practical  justice  to 
those  who  are  injured,  we  cannot 
close  our  eyes  to  the  fact  that  an 
automobile  possesses  excessive  weight, 
that  it  is  capable  of  running  at  a 
rapid  rate  of  speed,  and  when  mov- 
ing rapidly  upon  the  streets  of  a 
populous  city,  it  is  dangerous  to  life 
and  limb  and  must  be  operated  with 
care.  If  an  instrumentality  of  this 
kind  is  placed  in  the  hands  of  his 
family  by  a  father,  for  the  family's 
pleasure,  comfort,  and  entertainiiient, 
the  dictates  of  natural  justice  should 
require  that  the  owner  should  be  re- 
sponsible for  its  n^ligent '  operation, 
because  only  by  doing  so,  as  a  gen- 
eral rule,  can  substantial  justice  be 
attained.  A  judgment  for  damages 
against  an  infant  daughter  or  an  in- 
fant son,  or  a  son  without  support 
and  without  property,  who  is  living 
as  a  member  of  the  family,  would  be 
an  empty  form.  The  father,  as 
owner  of  the  automobile  and  as  head 
of  the  family,  can  prescribe  the  con- 
ditions upon  which  it  may  be  run 
upon  the  roads  and  streets,  or,  he  can 


forbid  its  use  altogether.  He  must 
know  the  nature  of  the  instrument 
and  the  probability  that  its  negligent 
operation  will  produce  injury  and 
damage  to  others.  We  think  the 
practical  administration  of  justice 
between  the  parties  is  more  the  duty 
of  the  court  than  the  preservation  of 
some  esoteric  theory  concerning  the 
law  of  principal  and  agent.  If  own- 
ers of  automobiles  are  made  to  under- 
stand that  they  will  be  held  liable  for 
injury  to  person  and  property  occa- 
sioned by  their  negligent  operation 
by  infants  or  others  who  are  finan- 
cially irresponsible,  they  will  doubt- 
less exercise  a  greater  degree  of  care 
in  selecting  those  who  are  permitted 
to  go  upon  the  public  streets  with 
such  dangerous  instrumentalities.  An 
automobile  cannot  be  compared  with 
golf  sticks  and  other  small  articles 
bought  for  the  pleasure  of  the  family. 
They  are  not  used  on  public  high- 
ways, and  are  not  of  the  same  nature 
of  automobiles." 

Wcishington. — Birch  'v.  Abercrom- 
bie,  74  Wash.  486,  133  Pac.  1020,  50 
L.  R.  A.  (N.  S.)  59.  "The  daughter 
was  using  the  machine  for  the  very 
purpose  for  which  the  father  owned 
it,  kept  it,  and  intended  that  it 
should  be  used.  It  was  being  used 
in  furtherance  of  the  very  purpose  of 
his  ownership,  and  by  one  of  the 
persons  by  whom  he  intended  that 
purpose  should  be  carried  out.  It 
was  in  every  just  sense  being  used 
in  his  business  by  his  agent.  There 
is  no  possible  distinction,  either  in 
sound  reason,  sound  morals,  or  sound 
law,  between  her  legal  relation  to  the 
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tainment  of  his  own  friends,  the  machine  is  not  being  used  in  the 
scope  of  the  owner's  business,  and  consequently  he  escapes  respon- 
sibility for  the  negligence  of  the  driver.^    In  its  ultimate  deduction, 


parent  and  that  of  a  chauffeur  em- 
ployed by  him  for  the  same  purpose. 
Tlie  fact  that  the  agency  was  not  a 
business  agency,  nor  the  service  a  re- 
munerative service,  has  no  bearing 
upon  the  question  of  liability.  .  .  . 
In  running  his  vehicle,  she  was  carry- 
ing out  the  general  purpose  for  which 
he  owned  it  and  kept  it.  No  other 
element  is  essential  to  invoke  the  rule 
respondeat  superior.  .  .  It  seems 
too  plain  for  cavil  that  a  father  who 
furnishes  a  vehicle  for  the  customary 
conveyance  of  the  members  of ,  his 
family  makes  their  conveyance  by 
that  vehicle  his  affair,  that  is,  his 
business,  and  any  one  driving  the 
vehicle  for  that  purpose  with  his  con- 
sent, express  or  implied,  whether  a 
member  of  his  family  or  another,  is 
his  agent.  The  fact  that  only  one 
member  of  the  family  was  in  the  ve- 
hicle at  the  time  is  in  no  sound  sense 
a,  differentiating  circumstance  abro- 
gating the  agency.  It  was  within  the 
general  purpose  of  the  ownership 
that  any  member  of  the  family  should 
use  it,  and  the  agency .  is  present  in 
the  use  of  it  by  one  as  well  as  by 
all."  Birch  v.  Abercrombie,  74  Wash. 
486,  133  Pac.  1030,  50  L.  R.  A.  (N. 
S.)    59. 

2.  Alabama. — Parker  v.  Wilson,  179 
Ala.  361,  60  So.  150,  43  L.  R.  A. 
(N.  S.)  87;  Erlick  v.  Heis,  193  Ala. 
fi69,  69  So.  530;  Gardiner  v.  Solo- 
man,   75   So.   621. 

Georgia. — Dougherty  v.  Woodward 
(Ga.  App.),  94  S.  E.  636.  Compa/re 
GrifBn  v.  Russell,  144  Ga.  275,  87  S. 
E.  10, 


Iowa. — ^Reynolds  v.  Buck,  127  Iowa, 
601,  103  N.  W.  946.  Compare  Fuller- 
ton  V.  U.  S.  Casualty  Co.,  167  N.  W. 
700.  '  ■ 

Kansas. — Knight  v.  Cossitt,  172 
Pac.  533 ;  Watkins  v.  Clark,  176  Pac. 
131.  "  The  development  of  the  law 
on  this  subject  has  been  attended  by 
a  rather  slow  process  of  clarification. 
When  the  automobile  was  new  and 
strange,,  and  was  regarded  with  some 
wonder  and  considerable  fear,  there 
was  .a  tendency  to  look  upon  it  as  a, 
dangerous  thing,  fraught  with  such 
possibility  for  harm  that  the  owner 
should  always  be  held  responsible  for 
its  use.  When  it  commenced  to  take 
the  place  of  the  family  horse,  this 
view  had  to  be  abandoned.  The  no- 
tion, however,  of  general  liability  on 
the  part  of  the  owner  for  use  of  his 
ear  having  been  planted  in  the  mind, 
it  lingered  there  like  a  superstition. 
Courts  were  reluctant  to  ignore  it, 
and  as  a  result,  an  adaptation  of  the 
law  of  master  and  servant,  and  prin- 
cipal and  agent,  was  resorted  to,  to 
explain  the  liability.  If  a  man  pur- 
chased an  automobile  and  allowed  his 
wife  and  his  son  and  his  daughter  to 
use  it,  the  use  was  his  by  virtue  of 
representation,  whether  representa- 
tion existed  in  fact  or  not.  '  The  de- 
duction was  facilitated  by  employ- 
jnent  of  the  fine  art  of  definition — 
putting  into  the  definition  of  the 
term  '  business '  the  attributes  neces- 
sary to  bolster  up  liability.  Sor  if 
daughter  took  her  friend  riding,  she 
might  think  she  was  out  purely  for 
the     pleasure    of     herself    and     her 
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the  question  seems  to  be  whether  the  master's  business  includes  the 
operation  of  the  machine  by  ojie  member  of  the  family,  when  such 


friend,  but  she  was  mistaken;  she 
was  conducting  father's  '  business ' 
as  his  '  agent.'  As  this  incongruity 
became  more  .and  more  apparent,  a 
further  concession  was  sometimes 
made.  If  the  owner  allowed  a  mem- 
ber of  his  famih'  to  use  the  automo- 
bile, he  might  not  be  liable,  but  it 
was  '  presumed '  the  use  was  his  by 
representation.  If  son  took  his  best 
girl  riding,  prima  fdcie  it  was  fath- 
er's little  outing  by  proxy,  and  if  an 
accident  happened,  prima  fade  father 
was  liable.  Some  courts  were  in- 
clined to  get  rid  of  the  difficulty  of 
resting  liability  on  the  one  existing 
fact,  ownership  of  the  car,  by  de- 
claring that  the  question  of  '  agency ' 
was  one  for  the  jury,  a  process  known 
in  some  quarters  as  '  passing  the 
buck.'  The  sooner  the  courts  settle, 
down  and  deal  on  the  basis  of  fact 
and  .actuality  with  a  vehicle  which 
has  '  revolutionized  the  busineSs  and 
the  pleasure  of  the  civilized  world, 
the  better  it  will  be,  not  only  for 
society, '  but  for  the  courts.''  Wat- 
kins  v.   Clark,   176  Pac.   131. 

Mississippi. — Woods  v.  Clements, 
113  Miss.  720,  74  So.  422;  Woods  v. 
Clements,  114  Miss.  301,  7.5  So.  119. 
"  If  the  relation  of  master  and  ser- 
vant is  sufficiently  established,  then 
the  doctrine  of  respondeat  superior 
applies,  and  the  negligence  of  Miss 
Majorie  at  the  time  -of  the  collision 
in  question  would  be  the  negligence 
of  the  master.  To  constitute  this 
relation  there  need  not  be  either  an 
express  contract  or  compensation. 
The  relationship  may  arise  from  an 
implied  agreement.     Most  of  the  ad- 


judicated cases  brought  to  our  at- 
tention grew  out  of  the  alleged  neg- 
ligence of  minor  children.  It  is  ele- 
mentary that  the  father  has  a  right 
to  the  services  of  his  minor  son;  a 
right,  to  a  large  extent,  to  control 
his  actions  or  movements.  It  may 
be  conceded  that,  if  the  father  sup- 
plies his  family  with  an  automobile 
to  be  used  for  the  pleasure  and  en- 
tertainment of  the  entire  family,  'he 
may  be  held  liable  for  the  negligent 
operation  of  the  car  by  one  of  the 
minor  children  selected  to  run  or 
operate  the  machine.  If  the  father 
should  turn  the  car  over  to  a  child 
inexperienced  in  driving  or  incompe- 
tent to  handle  so  powerful  a  machine, 
he  might  be  liable  upon  another 
tlieory.  Eacli  case  must  turn  upon 
its  own  peculiar  facts.  The  authori- 
ties are  in  accord  that  an  automobile 
is  not  per  se  a  dangerous  agency. 
MeXeal  v.  McKain,  33  Okla.  449,  126 
Pac.  742,  41  L.  E.  A.  (N.  S.)  775. 
and  authorities  cited.  Eesponsibilitj'- 
in  this  ease,  then,  turns  upon  the 
negligence  of  the  driver  and  the  fur- 
ther and  important  inquiry  whether 
the  driver  could  be  regarded  as  a 
family  chauffeur  or  servant  at  the 
particular  time  of  the  accident.  It  ap- 
pears that  she  was  on  no  mission  for 
her  father  and  the  proof  fails  to  show 
that  the  father  even  knew  his  daugh- 
ter intended  to  use  the  car  on  the 
pleasure  trip,  here  marred  by  an  un- 
fortunate accident.  The  proof,  in  our 
judgment,  fails  to  establish  the  rela- 
tionship of  master  and  servant.  This. 
is  not  a  case  where  the  father  is  pre- 
sumed to  have  use  of  his  child's  ser- 
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use  does  not  inure  to  the  pleasure  or  benefit  of  other  members. 
When  the  maehine  is  driven  by  an  adult  son  who  is  not  a  member 
of  the  owner's  family,  the  rule  under  consideration  does  not  im- 
pose liability  on  the  owner.^ 

Sec.  661.  Machine  driven  by  member  of  owner's  family  — 
husband  and  wife. 

Under  the  modem  system  of  the  law  of  domestic  relations,  a 
husband  is  not  generally  liable  for  the  torts  of  his  wife  merely  be- 


vices,  and  it  would  be  going  far  to 
say  that  the  unnLarried  adult  daugh- 
ter of  the  family  could  on  the  occa- 
sion in  question  be  classed  as  a  ser- 
vant. The  car  was  not  purchased  or 
maintained  primarily  for  the  pleas- 
vire  of  the  family.  The  father  was 
not  even  the  sole  owner  of  the  car. 
Under  the  facts,  we  think  appellant 
was  entitled  to  a  peremptory  instruc- 
tion. The  only  previous  announce- 
ment of  our  court  anywise  in  point 
is  to  be  found  in  Winn  v.  Haliday, 
109  Miss.  691,  69  South.  685,  the 
holding  in  which  fully  accords  with 
the  views  now  expressed."  Woods  v. 
Clement,,  113  Miss.  720,  74  So.  423. 

Missouri. — Hays  v.  Hogan,  300  S. 
W.  286;  overruling  Daily  v.  Maxwell, 
152  Mo.  App.  415,  133  S.  W.  351; 
Marshall  v.  Taylor,  168  Mo.  App. 
340,  153  S.  W.  527;  Hays  v.  Hogan, 
180  Mo.  App.  337,  165  S.  W.  1135. 
See  also  Bolman  v.  Bullene,  300  S. 
W.  1068;  Mast  v.  Hirsh  (Mo.  App.), 
303  S.  W.  375. 

Tfew  Jersey. — Doran  i.  Thompson, 
76  N.  J.  L.  754,  71  Atl.  296,  19  L. 
R.  A.  (N.  S.)  335,  131  Am.  St.  Kep. 
677;  Missell  v.  Hayes,  86  N.  j.  l. 
348,  91  Atl.  323. 

New  York, — Van  Blarieom  v.  Dodg- 


son,  220  N.  Y.  Ill,  115  N.  E.  443; 
Maher  v.  Benedict,  133  N.  Y.  App. 
Div.  579,  108.  N.  Y.  Suppl.  228;  Tan- 
zer  v.  Read,  160  N.  Y.  App.  Div.  584, 
145  N.  Y.  Suppl.  708.  Heissenbuttel 
v.  Meagher,  162  N.  Y.  App.  Div.  753, 
147  N.  Y.  Suppl.  1087;  DeSmet  v. ' 
Niles,  175  N.  Y.  App.  Div.  823,  161 
X.  Y.  .Suppl.  566 ;  Roberts  v.  Schanz, 
83   Misc.   139,   144  N.  Y.   Suppl.   834. 

North  Carolina. — Linville  v.  Nissen, 
163  N.   Car.   95,   77  S.  E.   1096. 

Oregon. — Smith  v.  Burns,  71  Oreg. 
133,    143   Pac.   353. 

Utah. — McEarlane  v.  Winters,  47 
Utah,  598,  155  Pac.  437,  L.  R.  A. 
1916  D.   618. 

Virginia. — Cohen  v.  Meador,  119 
Va.  429,  89  S.  E.  876 ;  Blair  v.  Broad- 
water, 93  S.  E.   633. 

Express  prohibition. — If  the  owner 
of  a  motor  vehicle  expressly  prohibits 
the  use  thereof  by  his  son  for  the 
purposes  of  such  son  and  his  friends, 
an  implied  consent  for  such  use  can- 
not be  found,  and  the  owner  will  not 
be  liable  for  the  son's  negligence 
when  wrongfully  using  the  machine. 
Sultzbach  v.  Smith.  174  Iowa,  704, 
156  N.  W.  673. 

3.  Warren  v.  Norguard  (Wash.), 
174  Pac.  7. 
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cause  oi  the  relationahdp.*  But,  if  he  permits  her  to  operate  his 
automobile  and  she  is  guilty  of  negligence  resulting  in  injury  to 
another  traveler  he  may  be  liable  on  the  theory  that  she  is  acting 
*as  his  agent  in  the  running  of  the  machine.^  In  some  jurisdictions, 
however,  if  the  wife  is  operating  the  machine  for  her  own  pleasure 
and  not  on  any  business  of  her  husband  and  he  is  not  riding  in  the 
machine,  he  is  not  liable."  In  other  jurisdictions,  a  broader  lia- 
bility  is  imposed  on  the  owner  of  a  motor  vehicle  when  it  is  oper- 
ated by  members  of  his  family.''    Apparently  the  rule  is  the  same 


4.  Hutchins  v.  HafFner  (Colo.),  167 
Pac.  966;  Crawford  v.  McElhinney, 
171  Iowa,  606,  154  N.  W.  310;  Mast 
V.  Hirsh  (Mo.  App.),  202  S.  W.  275; 
Tanzer  r.  Rpad,  160  N.  Y.  App.  Div. 
584,  145  N.  Y.  3uppl.  708;  Grouse  v. 

,Lubin   (Pa.),  103  Atl.  725. 

Liability  of  wife  for  purchases 
made  by  husband. — The  wife  is  not 
liable  for  the  purchase  price  of  sup- 
plies bought  by  the  husband  for  her 
automobile,  unless  it  is  shown  tliat 
the  wife  authorized  the  husband  to 
contract  on  her  account.  Armstrong 
V.  Backus   (Mich.),  163  N.  W.  1. 

5.  Hutchins  v.  Haffner  (Colo.),  167 
Pao.  966;  Crawford  v.  McElhinney, 
171  Iowa,  606,  154  N.  W.  310.  "It 
is  not  contended  by  plaintiff  that  the 
husband  is  responsible  for  the  neg- 
ligence of  his  wife  because  of  the 
marriage  relation,  but  because  of  the 
nature  of  the  work  she  was  doing, 
and  because  the  trip  was  being  taken 
for  their  mutual  pleasure,  in  his  car. 
It  is  not  contended  by  defendant  that 
the  wife  may  not  be  an  employee  or 
agent  of  her  husband.  It  is  doubtless 
true  that  the  mere  existence  of  the 
relation  of  husband  and  wife  will  not 
create  the  relation  of  master 'and  ser- 
vant, or  agent  on  the  part  of  the 
wife,    so    as   to    render    the    husband 


liable  for  negligence  in  operating  bis- 
automobile;  but  here  there  are  other 
circumstances.  It  is  further  shown 
that  the  wife  acted  as  the  chauffeur 
of  the  car,  bought  by  the  husband 
for  the  use  of  both  of  them,  and  in 
the  particular  instance  was  being 
used  for  the  mutual  pleasure  of  both. 
In  the  instant  case,  if  defendants 
were  engaged  in  a  oommoti  enter- 
prise, or  if  Mrs.  McElhinney  was  the- 
employee  and  agent  of  her  husband 
at  the  time,  in  the  use  of  the  car 
by  his  authority,  for  some  purpose 
for  which  the  ear  was  bought  and 
kept  by  him,  they  would  both  b& 
liable  for  her  negligence  in  such  use.'* 
Crawford  v.  McElhinney,  171  Iowa, 
606,  154  N.  W.  310. 

6.  Mast  V.  Hirsh  (Mo.  App.),  202' 
S.  W.  275;  Tanzer  v.  Read,  160  X. 
Y.  Apfi.  Div.  584,  145  IS^.  Y.  Suppl. 
708. 

7.  Hutchins  v.  Haffner  (Colo.),  167 
Pac.  966;  Vannett  v.  Cole  (N.  Dak.), 
170  N.  W.  663.  "  The  decisions  bear- 
ing upon  the  liability  of  an  owner  of 
an  automobile,  kept  for  family  use, 
for  the  negligence  of  a  member  of  his 
family  in  driving  tlie  machine  with 
his  consent,  cannot  be  reconciled.  A 
majority  of  this  court  have  chosen 
to  adopt  the  doctrine  that  a  husbanij 
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whether  the  machine  is  operated  on  the  oecasian  in  question  by  the- 
wife  or  by  siome  other  member  of  the  family.^  If  the  husband  has. 
control  of  the  machine  at  the  time  of  an  accident,  he  is  not  relieved 
from  liability  because  he  shows  that  the  ownership  of  the  machine 
is  in  his  wife,  for  the  one  controlling  the  operation  is  liable  for  neg- 
ligemce  in  such  operation.'  Or,  if  the  wife  has  the  control  of  the 
machine,  she  is  liable  though  it  is  owned  by  the  husband.  H  has. 
been  held,  that,  when  the  husband  is  operating  a  machine  for  th& 
benefit  of  the  community,  the  community  is  liable  for  his  negli- 
gence.^" 

Sec.  662.  Machine  driven  by  member  of  owner's  family  — 
immature  or  incompetent  driver. 

Where  a  motor  vehicle  is  driven  by  a  minor  child  of  the  owner 
or  by  an  incompetent  servant,  though  the  negligence  of  such  drivel 
cannot  be,imputed  to  the  owner  on  the  theory  of  the  existence  of 
the  relation  of  master  and  servant,  nevertheless,  the  owner  may  b& 
liaible  on  the  ground  that  he  himself  has  been  negligent  in  know- 
ingly permitting  an  incompetent  person  to  operate  his  vehiele.-^-'^^ 
It  may  be  the  duty  of  an  owner  to  see  that  his  automobile  is  run, 

is  liable  for  an  injury  inflicted  by  his  179   Ala.   361,   60   So.   150,   43   L.   R. 

automobile,   which  he   purchased   for  A.   (N.  S.)   87;  Gardiner  v.  Soloman, 

family  use,  while  it  was  being  oper-  75  So.   631. 

ated  by  his  wife  solely  for  her  own  Missouri. — Daily    v.    Maxwell,    152 

pleasure  under  his  general  permission  Mo.  App.  415,  133  S.  W.  351. 
to    use    the    machine    whenever    and  New    York. — Schultz    v.    Morrison, 

wherever  she  pleased,  upon  the  theory  91  Misc.  248,  154  N.  Y.   Suppl.  357. 

that  the  wife  was  the  husband's  agent  See   also   Limbacher   v.   Fannon,    103 

in  earying  out  one  of  the  purposes  for  Misc.  703,  169  N.  Y.  Suppl.  490. 
which    the    car    was    purchased    and  North  Carolina. — Linville  v.  Nissen 

owned."  Hutchins  v.  Haffner  (Colo.),  163  N.  Car.  95,  77  S.  E.  1096;   Tay- 

167  Pao.  966.  lor  v.  Stewart,   173  N.   Car.   303,  90 

8.  Section   660.  S.  E.   134;   Taylor  v.  Stewart,  95   S. 

9.  Penticost  v.   Massey,  (Ala.),   77  E.  167. 

So.   675.     And  see  section   655.  Texas. —  Allen      v.      Brand      (Civ 

10.  Milne  v.   Kane,  64  Wash.   354,  App.);  168  S.  W.  35.     See  .also  Prince 
116  Pac.   659.  v.  Taylor  (Civ.  App.),  171  S.  W.  836., 

11.  Alahama. — Parker     v.     Wilson, 
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not  by  a  caxeless  person,  but  by  a,  competent  and  skillful  operator.-'^ 
As  was  said  in  one  case/^  "  No  one  can  deny  that  an  automobile 
in  the  hands  of  a  careless  and  incompetent  driver  would  be  a 
dangerous  machine  to  turn  loose  on  busy  streets,  and  would  con- 
stitute a  menace  to  travelers.  The  owner  of  a  car  must  exercise 
reasonable  care  in  the  selection  of  a  chauffeur,  and,  failing  in  this, 
wiirbe  held  liable  for  the  consequences  of  his  own  negligence  in 
sending  out  his  car  in  charge  of  an  incompetent  operator."  While 
an  automobile  is  not  a  dangerous  instrumentality  when  driven  by 
a  competent  chauffeur,  the  operation  of  a  heavy  machine  by  a  boy 
only  eleven  years  old  may  be  a  dangerous  menace  to  other  travel- 
ers.^* And,  when  the  statutes  of  the  State  prescribe  a  minimum 
limit  as  the  ag'e  for  drivers  of  motor  vehicles,  if  the  owner  permits 
his, son  under  such  age  to  run  the  machine,  he  is  generally  liable 
for  injuries  which  result  to  other  travelers  from  the  violation  of 
the  statute. ^^  When  the  owner  of  a  motor  vehicle  permits  one  of 
his  own  family,  whose  acts  he  has  the  right  and  authority  to  con- 
trol, to  operate  the  machine,  he  becomes  a  party  to  the  violation  of 
the  statute  and  should  be  held  responsible  for  the  consequences 
which  follow. ^^  Such  a  statute  is  a  legislative  determination  that 
a  child  under  the  statutory  limit  of  age  is  incompetent  to  act  as  the 
driver  of  a  motor  vehicle.^''  And  its  violation  at  least  affords  the 
jury  an  opportunity  to  charge  the  owner  with  negligence,^*  and 
may  be  said  to  constitute  negligence  per  se}^  But  even  if  negli- 
gence per  se,  a  question  may  remain  for  the  jury  as  to  whether  the 

12.  Eaub  V.  Donn,  254  Pa.  St.  303,  16.  Schultz  v.  Morrison,  91  Misc. 
98  Atl.  861.  And  see  sections  293-  (N.  Y.)  248,  154  N.  Y.  Suppl.  357. 
296.  17.  Daily    v.     Maxwell,     153     Mo. 

13.  Daily  v.  Maxwell,  153  Mo.  App.  415,  133  S.  W.  351 ;  Schultz.  v. 
App.  415,  133  S.  W.  351.  Morrison,  91  Misc.    (N.  Y.)   248,  154 

14.  Allen     v.     Bland      (Tex.     Civ.  N.  Y.  Suppl.   257. 

App.),  168  S.  W.  35.  18.  Daily     v.     Maxwell,     152     Mo. 

15.  Daily  v.  Maxwell,  153  Mo.  App.  415,  133  S.  W.  351;  Taylor  v. 
App.  415,  133  S.  W.  351;  Schultz  v.  Stewart,  173  N.  Oar.  303,  90  S.  E. 
Morrison,  91  Misc.   (N.  Y.)   248,  154  134. 

N.  Y.  Suppl.  357;  Taylor  v.  Stewart,  19.  Tayler    v.    Stewart    (N.    Oar.), 

172  N.  Oar.  303,  90  S.  E.  134.  95  S.  E.  167. 
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violation  of  the  statute  was  the  proximate  cause  of  the  injury  sus- 
tained by  the  plaintiff.*" 

Sec.  663.  Liability  of  corporations. 

A  colrpdration  can  act  only  through  its  officers'  and  employees, 
but  it  is  liable,  as  a  general  proposition,  for  the  negligence  of  an 
officer  or  servant  operating  its  motor  .vehicle  in  the  oouiduot  of  its 
business. ^^  Every  act  of  an  authorized  agent  within  the  scope  of 
his  employment  is  the  act  of  the  company.^*  On  'the  other  hand, 
it  is  not  liable  for  the  negligence  of  the  drivier,  if  the  machine  is 
operated  for  the  private  purposes  of  officers  or  employees,  and 
not  for  the  purposies  of  the  corporation.^     The  legal  situation  is 


20.  Tayler  v.  Stewart  (N.  Car.), 
95  S.  E.  167. 

21.  United  States. — Panama  R.  Co. 
V.  Bosse,  239  Fed.  303. 

Alabama.— atovail  v.  Corey  High- 
lands Land  Co.,  189  Ala.  576,  66  So. 
577. 

California. — Chamberlain  v.  South- 
ern Cal.  Edison  Co.,  167  Cal.  500, 
140  Pac.   35. 

Iowa. — ^Ewing  v.  Artie  Ice  Cream 
Co.,   166  Iowa,   146,   147  N.   W.  294. 

Maryland. —  Stewart  Taxi-Service 
Co.  V.  Roy,  127  Md.  70,  95  Atl.  1057. 

Massachusetts. — Roach  v.  Hinch- 
cliff,  214  Mass.  267,   101  N.  E.   383. 

New  J&rsey. — Lewis  v.  National 
Cash  Register  Co.,  84  N.  J.  L.  598, 
87  Atl.  345.  , 

S'eio  York. — Sterto  v.  International 
Ey.  Co.,  167  N.  Y.  App.  Div.  503,  153 
N.  Y.  Suppl.  520. 

Texas. — Studebaker  Bros.  Co.  v. 
Kitts  (Tex.),  152  S.  W.  464. 

An  incorporated  hospital  sypported 
by  voluntary  contributions,  by  en- 
dowment, and  by  appropriation  from 
the    city   of   New   York,    and   which 
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received  from  said  city  an  annual 
sum  for  the  maintenance  of  motor 
ambulances  which  are  required  to  be 
at  the  service  of  the  city  in  response 
to  callSj  but  hires  the  drivers  itself, 
is  liable  for  the  negligence  Of  one  of 
said  drivers  resulting  in  a  collision 
with  another  motor  car  injuring  a 
passenger  therein.  Van  Ingen  v.  Jew- 
ish Hospital,  182  N.  Y.  App.  Div.  10, 
169  N.  Y.  Suppl.  412. 

Authority  of  agent  to  procure  au- 
tomobile.— In  the  case  of  a  sales 
agent  of  a  cash  register  company,  he 
not  being  able  to  carry  the  heavy 
machijjes,  the  use  of  some  sort  of 
conveyance  is  impliedly  authorized; 
and,  in  the  absence  of  directions  for- 
bidding the  use  of  a  motor  vehicle, 
such  may  be  procured,  and  the  com- 
pany will  be'  liable  for  the  agent's 
negligence  in  driving  the  same.  Lewis' 
V.  National  Cash  Register  Co.,  84 
N.  J.  L,  598,  87  Atl.  345. 

22.  Panama  R.   Co.   v.   Bosse,   339 
Fed.  303. 

23.  California. — Mullia  v.  YePlanry 
Bldg.   Co.,   33  Cal.  App.   6,   161  Pac. 
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similar  to  the  vi:ase  of  the  chauffeur'  wh<J  uses  the  car  of  an  iudi- 
vidual  owner  against  the  directions  of  such  owner  or  for  purely 
private  purposes.^^  Thus,  where  the  general  manager  of  a  com- 
pany which  owned  an  automobile  look  a  day  off  and  went  Out  of 
town  upon  his  own  private  business,  and  on  his  return  home  he 
telephoned  for  another  employee  of  the  corporation  to  come  iq  the 
depot  for  him  with  the  automobile  an'd  on  the  way  from  the  depot 
the  automobile  ran  into  and  injured  a  third  person,  it  was  held 
that  the  company  was  not  liable  for  the  injuries. ^^  A  plaintiff 
who,  while  driving  along  a  highway  is  injured  in  a  collision  with 
an  automobile  owned  by  a  corporation  and  used  in  its  business, 
cannot  recover  from  the  corporation  where  it  appears  that  the  car 
at-the  time  of  the  accident,  though  driven  and  occupied  by  officers  • 
of  the  corporation  and  their  friends,  is  being  used  solely  for  a 
pleasure  trip  having  nothing  to  do  with  the  business  of  the  cor- 
poration.^" Even  the  consent  of  the  general  manager  or  other  of- 
ficer of  the  corporatioii  will  not  change  the  rule;  though  consent 
is  given  to  the  use  of  the  company's  machine  for  the  pleasure  pur- 
poses of  a  driver  or  other  employee,  the  company  is  not  liable.^'' 

1008;  Mauchle  v.  Panama-Pacific  Ex-  American,  etc.,  Co.,  145  N.  Y.  Suppl. 

position    Co.    (Cal.   App.),    174    Pac.  341. 

*f>0.  Washington. — ^Bursch  v.  Greenough 

Kentucky. — Louisville  Lozier  Co.  v.  Bros.    Co.,    79    Wash.    109,    139    Pac. 

Sallee,  167  Ky.  499,  180  S.  W.  841.  870. 

Maryland. — See  also  Zink  v.  State  24.  Section  630. 

to  Use  of  Renstrom,  104  Atl.  364.  25.  Clark   v.   Buckmobile   Co.,    107 

Minnesota. — Slater       i.       Advance  N.  Y.  App.  Div.  130,  94  N.  Y.  Suppl. 

Thresher  Co.,   97  Minn.   305,   107  N.  771. 

W.   133.  26.  Power  v.  Arnold  Eng.  Co.,  143 

New  York.— Pov/er  v.  Arnold  Eng.  N.  Y.  App.  Div.  401,  136  N.  Y.  Suppl. 

Co.,    142   App.    Div.    401,    136    N.   Y.  839. 

Suppl.    839;    Stern    v.    International  27.  O'Rourke     v.     A-G     Co.,     Inc. 

Ry.   Co.,   167  App.  Div.   503,   153   N.  (Mass.),  132  N.  E.  193;  Calhoun  v. 

Y.  Suppl.  520;  Ostrander  v.  Armour  Mining   Co.    (Mo.  App.),   209   S.   W. 

&  Co.,  176  App.  Div.  152,  161  N.  Y.  318;  Ostrander  v.  Armour  &  Co.,  176 

Suppl.  961 ;  Clawson  v.  Fierce-Arrow  N.  Y.  App.  Div.  152,  161  N.  Y.  Suppl. 

Motor   Car   Co.,    182    App.   Div.    172,  961;    Davis   v.   Anglo-American,   etc., 

170  N.  Y.  Suppl.  310';  Davis  v.  Anglo  Co.,  145  N.  Y.  Suppl.  '341. 
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J  A  question  of 'ti^ira  mres  may  arise  in  conneietion  with  the  lia- 
bili'ty  of  corporations.  The  operation  of  a  motor  vehicle  for  the 
ordinary  purposes  of  a. corporation  is  generally  within  the  scope 
of  its  powers.  But  a  business  corporation  organized  for  some  pur^ 
poses  may  not  be  authorized  to  engage  in  the  business  of  renting 
automobiles  and  drivers  by  the  hour ;  and  the  corporation,  in  such 
a  case,  might  escape  liability  for  the  n^ligence  of  one  of  its  driv- 
ers. When  such  is  a  situation,  the  managing  officers  of  the  com- 
pany may  be  liable  as  partners.^ 

Sec.  664.  Municipal  corporations. 

In  so  far .  as  municipal  corporations  are  engaged  in  the  dis- 
charge of  powers  and  duties  imposed  upon  them  by  the  Legislature 
as  governmental  agencies  of  the  State,  they  are  not  liable  for  breach 
of  duty  by  their  officers ;  in  that  respect,  the  officers  are  agents  of 
the  St-ate,  although  selected  by  the  municipality.  When  acting  in 
their  ministerial  or  corporate  character  in  the  management  of 
property  used  for  their  own  benefit  or  profit,  discharging  powers 
and  duties  voluntarily  assumed  for  their  own  advantage,  they  are 
liable  in  an  action  by  persons  injured  by  the  negligence  of  their 
servants,  agents  and  officers.^'  In  the  class  of  governmental  duties 
imposed  upon  a  municipality  is  the  operation  of  an  automobile  in 
the  service  of  the  fire  or  police  alarm  system  of  the  municipality, 
and  it  is  not  liable  for  the  negligence  of  one  operating  a  machine 
for  such  a  purpose.^"    And,  also,  the  operation  of  a  city  hospital 

28.  Stacke  v.  Routledge  (Tex.  Civ.  Liability  of  chief  of  fire  depart- 
App.),  175  S.  W.  444,  ment.— Tlie  chief  of  the  fire  depart- 

29.  Jones  v.  Sioux  City  (Iowa),  ment  is  not  liable  for  the  negligent 
170  N.  W.  445;  Fisher  y.  City  of  New  acts  of  the  chauffeur  driving  the 
Bern,  14<J  N.  Car.  506,  53  S-  E,  342,  chief's  automobile  to  a  fire,  for  the 
5  L.  E.  A.  (N.  S.)  543,  111  Am.  St.  principal  of  respondeat  superior  is 
Rep.  857.  See  also  Cone  v.  City  of  not  applicable.  On  the  other  hand, 
Detroit,  191  Mich.  198,  157  N.  W.  the  chief  and  the  driver  of  his  ma- 
417.  chine  are   to  be   considered  more   as 

30.  Jones    v.    Sioux    City     (Iowa),  fellow  servants.     Skerry  v.  Rich,  328 
170  N.  W.  445;  Engle  v.  City  of  Mil-  Mass.  463,  117  N.  E.  824. 
waukee.  158  Wis.  480,  149  N.  W.  141. 
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has  been  held  to  be  a  governmental  function,  so  that  the  city  is 
not  liable  for  the  flegligenoe  of  the  driver  of  a  motor  ambulance.*'^ 
On  Ae  other  hand^  the  maintenance  of  the  .streets  is  a  proprietary 
activity,  and  the  negligence  of  a  municipal  eanployee  operiiting  a 
motor  vehicle  for  such  purpose  may  render  a  municipal  corpora- 
tion liable  for  ensuing  damages. ^^  And  a  munioipal  corporation 
which,  under  statutory  authority,  organizes  and  attempts  to  main- 
tain a  public  library  for  the  use  of  its  inhabitants,  is  liable  for  in- 
jury caused  by  the  negligence  of  a  library  employee  in  transport- 
ing books  by  automobile  from  one  branch  of  the  library  to  another.** 
Where  a  State  has  consented  to  be  sued,  it  may  be  liable  for  the 
acts  of  its  State  fair  commissioners  in  permitting  automobile  races 
to  be  held  on  its  race  track  without  sufficient  protection  to  bystand- 
ers, as  a  result  of  which  a  racing  machine  leaves  the  track  and 
breaks  through  the  insufficient  barricade.'* 

Sec.  665.  Liability  of  seller  of  automobile  for  act  of  ser- 
vant. 

Where  an  automobile  manufacturer  sold  a  car  in  the  r^ular 

31.  Watson  v.  Atlanta,  136  Ga.  370,  in  the  class  of  work  shown  here  on 
71  S.  E.  664,  wherein  it  was  said:  principle  is  very  like  the  proper  ex- 
"  The  operation  of  the  ambuUince  is  ercise  of  the  city's  powers  in  caring 
an  incident  to  the  maintenance  nd  for  and  keeping  the  streets  in  repair, 
operation  of  the  hospital  itself,  and  We  find  no  decisions  directly  in  point 
is  consequently  to  be  classed  with  on  the  question  of  the  liability  of  a 
those  acts  in  the  performance  of  municipal  corporation  for  the  negli- 
which  the  miinicipal  corporation  is  gent  operation  of  any  vehicle, whether 
exercising  a  governmental  function."  horseless  or  otherwise,  on  the  public 

32.  Jones  v.  Sioux  City  (Iowa),  highways  under  such  circumstances. 
170  N.  W.  445;  Hewitt  v.  City  of  The  conveyance  of  books  from  one 
Seattle  (Wash.),  113  Pac.  1084.  See  library  building  to  another,  by  means 
also  Johnston  v.  Chicago,  258  111.  494,  of  an  automobile,  along  the  public 
lOl  N.  E.  960,  Ann.  Cas.  lSl4  B.  highways  by  employees  of  the  city, 
339,  45  L.  R.  A.   (N.  S.)    1167.  is   plainly   a   ministerial   duty.     For 

33.  Johnston  v.  Chicago,  258  111.  that  reason,  if  for  no  other,  we  hold 
494,   101  N.  E.   960,  Ann.  Cas.   1914  the  city  liable  in  this  case." 

B.   339i   45   L.   R.   A.    (N.   S.)  ,1167,  34.  Arnold  v.  State.  163  N.  Y.  App. 

wherein  it  was  said :  i   "  The  operation      Div.  253,  148  N.  Y.  Suppl.  479. 
of  an  automobile  by  city  employees 
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conduct  of  its  sales  business,  and,  following  its  oustom,  permitted 
the  buyer  to  use  its  license  number  in  driving  tiarough  the  city, 
and  furnished  to  the  seller  at  his  request  a  chauffeur,  who  was.  one 
of  the  .regular  employees  of  the  manufacturer,  to  drive  the  ma- 
chine through  the  city  streets,  it  was  held  that  the  manufacturer 
was  not  liable  for  the  negligence  of  the  driver  on  such  trip.^^  On 
the  other  hand,  under  very  similar  circumstances,  it  has  been  held 
that  the  manufacturer  is  liable.^  When  the  seller  of  a  motor  ve- 
hicle engages  to  give  instruction  in  its  operation  to  the  purchaser, 
the  seller,  not  the  purchaser,  is  responsible  for  the  negligent  acts 
of  the  driver  giving  the  instruction,^' 

Sec.  666.  Liability  of  bailee. 

Where  a  motor  vehicle  is  loaned  or  hired  to  another  except  pos- 
sibly in  some  cases  where  the  owner  furnishes  both  the  machine 
and  the  driver,  the  owner  is  not  liable,  for  the  negligence  of  the 
person  operating  the  machine.^  Under  such  circumstances  the 
driver  of  the  machine  is  deemed  to  be  acting  not  as  the  servant  of 

35.  Janik,  v.  Ford  Motor  Co.,  180  evijdenpe  ,  tended  to  show,  and  the 
Mich.  557,  147  N.  W.  510,  52  L.  E.  jury  found  in  eflFect,  that  the  com- 
A.  (N.  S.)  394.  See  also  Keck  v.  pany  undertook  to  perform  the  ser- 
Jones,  97  Kans.  470,  155  Fac.  950.  vice  as  a  part  of  the  transaction,  in 

36.  Dalrymple  v.  Corey  Motor  Car  connection  with  the  sale  of  the  auto- 
Co.,  66  Oreg.  533,  13,5  Pac.  91,  48  mobile,  as  a  part  of  its  general  busi- 
L.  R.  A.  (N.  S. )  434,  wherein  it  was  ness,  ind  in  furtherance  of  the  same; 
said:  "  While  one  buying  a  car  and  that  Harrington,  the  servant,  was  do- 
paying  therefor  has  the  right  to  ing  the  work  for  his  master,  the 
smash  it  up  as  soon  as  circumstances  company,  and  not  for  himself,  nor  on 
permit  after  the  same  has  been  his  own  account,  nor  as  a  mere  favor 
turned  over  to  him  and  he  relies  upon  to  the  purchaser;  that  it  was  as 
his  own  skill  to  run  it,  it  does  not  much  a  part  of  the  general  business 
necessarily  follow  as  a  matter  of  law  of  the  company  as  though  it  had 
that  the  vendor  of  an  auto  who  as-  been  performed  prior  to  the  time  of 
sumes  or  undertakes,  either  ex-  the  purchase  of  the  car;  that  the 
pressly  or  impliedly,  to  see  that  the  company  alone  had  the  right  to  con- 
car  is  properly  run  for  a  time  can  trol  and  discharge  Harrington." 

so   negligently  manage  the  same   as  37.  Section  650. 

to  cause   injury   to  a   third   person,  38.  Sections   648-644. 

without   being   liable   therefor.     The 
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the  owner,  but  as  the  servant  of  the  one  having  posseesion  of  the 
machine,  and  the  latter  is  responsible  for  his  conduct*'  Thus,  al 
garageman  who  has  possession  of  an  automobile  for  the  purpose  of 
r^airing  the  same  and  whose  servant  is  running  it,  may  be  lia:ble 
for  injuries  sustained  by  other  travelers  resulting  from  the  negli- 
gence of  sudi  servant.*"  Of  course,  as  in  other  eases,  the  operation 
of  the  machine  by  the  driver  must  be  an  act  within  the  scope  of  his 
employment  or  liability  will  not  attach  to  the  bailee.  Where  a 
motor  car  after  being  repaired  hy  the  defendantsi  was  sent  back  to 
the  owner  under  the  charge  of  a  driver  in  the  defendants'  employ-' 
ment,  and  such  driver  was  directed  not  to  give  up  the  driving  to 
anyong,  but  at  one  stage  of  the  journey  a  man  not  in  the  employ- 
ment of  the  defendants  accompanied  the  driver,  and  the  driver 
hearing  a  noise  at  tiie  back  of  the  car,  intrusted  the  driving  to  such 
person  while  he  went  to  ascertain  the  cause  of  the  noise,  it  was  held 
that,  as  there  was  no  necessity  for  keeping  the  car  going  while  the 
driver  examined  the  machine,  the  defendants  were  not  liable  for 
the  negligence  of  such  companion  while  driving  the  car.*^  Where 
two  members  of  a  political  committee  were  given  the  use  of  an 
automobile  foi*  campaign  purposes  and  hired  the  chauffeur  of  the 
owner  to  run  the  machine  and  placed  the  car  an^d  driver  at  the 
disposal  of  a  campaign  speaker,  it  was  held  that  the  members  of 
the  committee  were  liable  for  the  driver's  negligence,  but  the 
speaker,  who  was  only  a  passenger  and  could  not  direct  the  route  to 
be  taken,  was  not  lialble.*^     An  express  company  which  hires  a 

39.  Pease  v.  Gardner,  113  Me.  364,  is  not  responsible  for  his  negligence, 

93  Atl.  550;   John  M.  Hughes  Sons  unless  he  in  some  way  partielpatea 

Co.  V.  Bergen  &  Westside  Auto  Co.,  in  or  sanctions  such  negligence.  Han- 

75  N.  J.  L.  355,  67  Atl.  1018;   Dia-  non  v.  Van  Dyke  Co.,  154  Wis.  454, 

mond  V.  Sternburg,  etc.,  Co.,  87  Misc.  143  N.  W.  150. 

305,  149  N.  Y.   Suppl.   1000;   Wald-  40.  Geiss  v.  Twin  City  Tasacab  Co.,. 

man  v.  Picker  Bros.,  140  N.  Y.  Suppl.  130  Minn.  368,  139  N.  W.  611. 

1019.  41.  Harris    v.    Flat    Motors,    Ltd., 

Machine    kept    for    public    hire.—  32  Times  Law  Eep.   (Eng.)   556. 

Where  a  machine  with  its  chauffeur  42.  Pease  v.  Gardner.  113  Me.  264, 

is  kept  for  public  hire,  the  hirer  is  93  Atl.  550. 
not  the  superior  of  the  chauffeur  and 
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motor  van  to  deliver  packages,  but  has  no  power  or  obligation  to, 
repair  the  vehicle,  which  is  operated  wholly  by  a  chauffeur  fur- 
nished by  the  )>ailor,  is  not  liable  for  the  death  of  a  pedestrian  who 
was  run  over  by  reason  of  a  defect  in  the  steering  gear  at  a  time 
wheni  the  chauffeur,  having  finished  delivering  packages,  was  either 
taking  the  vehicle  to  his  employer  for  repair  or  was  going  to  get 
his  luncheon,  because  the  chauffeur  was  not  ad  hoc  the  servant  of 
the  express  company. ^^  If  two  or  more  persons  jointly  hire  an 
automobile  for  a  common  enterprise,  and  damages  are  collected 
from  one,  the  law  will  in  some  cases  allow  contribution  between  the 
borrowers.** 

Sec.  667.  Liability  of  passenger. 

One,  who  is  a  mere  passenger  in  an  automobile,  as  a  general 
proposition,  does  not  have  any  part  in  controlling  the  management 
thereof,  and  is  not  liable  for  the  negligence  of  the  driver.^^  Even 
the  owner  of  the  machine,  it  is  held,  may  loan  the  machine  to  an- 
other and  then  ride  as  a  passenger  and  escape  liability  for  the  con- 
duct of  those  having  control  of  the  vehicle.*®    But  a  passenger  who 

43.  Bohan  v.  Metropolitan  Express  however,   lias  recently  been  extended 

Co.,    122   N.   Y.   App.   Div.    590,   107  in  certain  instances  to  apply  to  cases 

N.  y.  Suppl.  530,  wherein  the  court  where  servants  employed  and  paid  by 

explained  its  views  as  follows:    "The  one  person  are  engaged  in  the  busi- 

question  presented  depends  primarily  ness  of  and  "under  the  direction  and 

for   its   determination   upon  whether  control  of   another,   though   he   have 

at  the  time  of  the  accident  the  chauf-  no  right  of  selection  or  power  to  dis- 
feur   was    a    servant   of   the    express    \   charge.     It  has  been  held  in  several 

company    or    of    the    transportation  cases    that    servants    thus    employed 

company.     If  a  servant  of  the  latter,  may  become  ad  hoc  the  servants  of 

obviously   there   can   be   no   recovery  the   latter,  and  this  even  though  he 

against  the  defendant.     Maxmilian  v.  does  not  employ  and  cannot  discharge 

Mayor,  62  N.  Y.   160.     The  doctrine  them." 

of  respondeat  superior,   whereby  the  44.  Hobbs    \.    Hurley     (Me.),    104 

negligence  of  the  servant  may  be  im-  Atl.  815. 

puted  to  the  master,  is  based  upon  45.  Pease  v.  Gardner,  113  Me.  364, 

his  right  to  select  and  discharge  his  93  Atl.  550;  Hobbs  v.  Hurley  (Me.), 

servants  and  control  and  direct  them  104  Atl.  815. 

while  in  his  employ.     This  doctrine,  46.  Sections  639,  643. 
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participates  in  the  active  management  of  the  machine,  as  a  near 
relative  of  the  owner  ma,y  sometimeS'  do,  may  render  himself  liable 
for  the  negligent  condtiet  of  the  chauffeur.*?  The  problem,  in  its 
ultimate  analysis,  isf  to  find  the  person  who  has-  control  of  the  ma- 
chine at  the  time  of  the  injury  in  question.  One  having  control 
is  liable  wbether  he  is  the  owner^  a  bailee  of  the  machine,  or  a 
passenger  riding  therein.**  Whether  a  person  riding  in  a  vehicle 
as  a  guest  is  with  the  other  persons  riding,  therein  engaged  in  the 
joint  pros,^ution  of  a  common  purpose  so  that  liability  may  be 
charged  against  all,  may  be  a  question  for  the  jury.*^ 

Sec.  668.  Automobile  jointly  owned. 

It  has  been  held  that  where  two  persons  jointly  own  an  auto- 
mobile and  employ  a  chauffeur  and  practically  have  an  equal  right 
to  the  use  of  the  machine  and  the  services  of  such  chauffeur,  both 
of  such  joint  owners  are  liable  for  the  negligence  of  the  chauffeur 
upon  an  occasion  when  only  one  of'  tlie  owners  is  enjoying  the  use 
of  the  machine.^"    A  stronger  ease  of  joint  liability  is  created  when 

47.  Hutchings  v.  Vaeca,  234  Mass.  tliat  the  driver  and  the  automobile 
269,  113  N.  E.  653.  were  going   for   Mr.   Goodman,  it   is 

48.  Section  655.  none   the   less   tnie   that   the   driver 

49.  Ward  v.  Meads,  114  Minn.  18.  was  doing  the  thing  for  which  he  was 
ISO  N.  W.  2;  Tereau  v.  Meads.  114  jointly  employed,  iihd  the  machine 
Minn.   517,  130  N.  W.   3.  was  being  used  for  one  of  the  pur- 

50.  Goodman  v.  Wilson,  139  Tenn.  ppses  for  which  it  was  jointly  owned. 
464,  166  S.  W.  752,  51  L.  R.  A.  (N.  The  machine  is  partnership  property, 
S.)  1116,  wherein  it  was  said:  and  the  driver  was  in  the  service  of 
■  '  Upon  principle,  it  wpuld  seem  that  the  partnership.  There  is  no  sepa- 
if  two  or  more  persons,  as  the  case  rateness  of  time  at  which  the  driver 
under  consideration,  purchase,  an  au-  may  serve,  or  of  interest  in  the  au- 
tomobile in  partnership  and  employ  tomobile,  so  that  it  could  be  said 
a  driver,  whose  duty  it  is  to  drive  that  the  machine  belonged  exclusively 
the  vehicle  for  the  joint  and  separate  to  one,  or  the  driver  was  exclusively 
use  of  the  partnership,  that  both  in  his  service.  The  case  might  be 
owners  would  be  liable  for  injuries  different  if  -the  understanding  be- 
resulting  from  the  negligence  of  the  tween  Mrs.  Richardson  and  Mr.  Good- 
driver,  whether  they  were  both-  using  man  had  been  that  at  certain  hours 
the   automobile   at   the   time  or   not.  of  the  day  one  should  have  the  ex- 

...     While  it  is  entirely  true      elusive  use  of  the  machine   and  the 
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it  appears  that  both  owners  were  riding  in  the  machine  at  the 
time  under  investigation.^^  But,  when  the  machine  is  being  oper- 
ated^ not  by  a  servant,  but  by  one  of  the  owners,  the  owner  not  par- 
ticipating in  the  trip  is  not  usually  liable.^^  Or,  if  one  of  the  own- 
ers singly  employs  a  chauffeur  and  has  the  sqle  control  of  his  con- 
duet  at  the  time  of  an  accident,  the  eo-owner  is  not  charged  with 
liability.^ 

Sec.  669.  Criminal  liability  for  acts  of  driver. 

Ordinarily  the  owner  of  a  motor  vehicle  is  not  liable  to  a  crimi- 
nal prosecution  for  the  acts  of  his  chauffeur,  though  the  liability 
has  been  sustained  in  exceptional  cases.  This  question  is  discussed 
in  another  place  in  this  work.^ 

Sec.  670.  Ratification  of  servant's  act. 

It  may  be,  if  a  chauffeur  acting  in  his  master's  business  but  be- 
yond the  authority  granted  to  him  is  retained  in  the  same  employ- 
ment after  the  discovery  by  the  master  of  the  conduct,  that  it  can  be 
held  that  the  master  thereby  ratifies  the  conduct  and  is  liable  ac- 
cordingly. But,  when  the  chauffeur  was  not  acting  in  the  business 
of  his  employer  and  did  not  profess  to  be  so  acting,  but  used  the 
machine  for  his  personal  benefit  without  the  knowledge  of  the 
owner,  the  fact  that  he  was  not  discharged  upon  discovery  of  his 
wrongful  conduct,  is  not  evidence  that  the  ownei-  ratified  his  acts.^^ 

driver.     But  the  proof  is  that  «ach  George   W.  Miller  Co.    ( Wash. ) ,   174 

one  has  an  equal  right  to  the  use  of  Pac.  433.     See 'also  Switzer  v.  Baker, 

the  machine  and  the  services  of  the  168  Iowa,  1063,  160  N.  W.  372,  where 

driver,     with     the     slight     exception  two  officers  of  a  corporation  by  turns 

stated  heretofore."  drove  an  automobile  belonging  to  the 

51.  Solan    &    Billings    v.     Fascbe  company. 

(Tex.  Civ.  App.),  153  S.  W.  673.  53.  Mittlestadt    v.    Kelly     (Mich.), 

52.  Knight  v.  Cossitt  (Kans.),  172       168  N.  W.  501. 
Pac.      533;      Mittlestadt      v.     Kelly  54.  Section  725. 

(Mich.),   168  N.  W.   501;    Hamilton  55.  Knight  v.  Laurens  Motor  Car 

V.  Vioue,  90  Wash.  618,  156  Pac.  853;  Co.   (S.  Car.),  93  S.  E.  869,  wherein 

Morris    v.    Raymond     (Wash|),    171  it  was  said:     "But  it  is  said  that, 

Pac.     1006.       See    also     Cassutt     v.  whether    Boyd    was   then    about   the 
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JSTor  does  the  fact  that  the  owner  renders  aid  to  an  injured  person 
after  an  accident  show  a  ratification  of  the  driver's  conduct.^* 
Similarly,  the  conduct  of  the  owner  in  making  expressions  of 
sympathy  to  the  bereaved  family  and  in  stating  that  "  he  would, do 
the  right  thing  by  her,"  and  would,  do  his  Christian  duty  in  the 
matter,  does  not  amount  to  a  ratification  of  the  tort  or  an  acknowl- 
edgment of  his  liability  therefor." 

Sec.  671.  Presumption  of  ownership — from  license  number. 

Evidence  that  the  automobile  which  occasions  an  injury  to  a 
traveler  was  licensed  in  the  name  of  the  defendant  raises  a  pre- 
sumption that  he  is  the  owner  of  the  machine.^*     The  aim  of  the 


business  of  his  master  or  not,  yet  the 
master  subsequently  found  out  what 
liad  happened  and  ratified  the  act, 
and  that  makes  the  master  liable,  and 
'further  that  there  was  testimony 
tending  to  prove  that  the  motor  com- 
pany ratified  the  act  of  Boyd.  And 
the  testimony  pointed  to  as  tending 
to  prove  ratification  is  the  retention 
of  Boyd  in  the  service  of  the  master 
after  the  master  had  knowledge  of 
the  tort.  It  is  true  that  a  master 
may,  after  the  event,  approve  the 
tort  of  his  servant,  and  that  is  called 
ratification.  But  it  is  manifest  that 
the  master  is  liable  without  such  ap- 
proval, if  the  act  was  done  by  the 
servant  while  about  the  master's 
business.  If  the  act  done  by  the  ser- 
vant was  about  the  master's  business, 
but  the  servant  went  beyond  his  com- 
mission, the  master  is  held  liable  if, 
knowing  of  the  act,  he  should  ap,- 
prove  it  after  the  event.  And  there 
are  cases  which  rightly  hold  that  un- 
der some  circumstances  the  retention 
of  the  servant  after  the  event  is  evi- 
dence of  approval  of  the  event.  But 
when  Boyd  committed  •  the  delict  he 


was  not  acting  at  all  for  the  master, 
and  did  not  profess  to  be.  He  was 
acting  solely  for  himself;  and  there 
is  no  such  thing  as  a  master  assum- 
ing, by  ratification,  liability  for  an 
act  of  another  in  which  the  master 
had  no  part." 

56.  Parker  v.  Wilson,  179  Ala.  361, 
60   So.   150,  43  L.  E.  A.    (N.  S.)    87. 

57.  Dougherty  v.  Woodward  (Ga. 
App.),  94  S.  E.  636. 

58.  Patterson  v.  Millican,  12  Ala. 
App.  324,  66  So.  914;  Hatter  v.  Dodge 
Bros.  (Mich.),  167  N.  W.  935;  Up- 
hofi"  v.  McCormick  (Minn.),  166  N. 
W.  788;  Whimster  v.  Holmes,  177 
Mo.  App.  130,  164  S.  W.  236 ;  Ferris 
V.  Sterling,  214  N.  Y.  249,  108  N.  E. 
406;  Ferguson  v.  Reynolds  (Utah), 
176  Pac.  267.  '  There  was  more  tiian 
a  scintilla  of  evidence  of  ownership 
to  go  to  the  jury.  The  statute  upon 
the  subject  of  motor  vehicles  (chap. 
89,  Comp.  Laws  1915).  requires  every 
automobile  driven  upon  a  '  public 
highway '  to  be  annually  registered 
by  and  in  the  name  of  the  owner  with 
the  secretary  of  state,  who  must  as- 
sign to  it  a  distinctive  number,  and 
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statutory  provisions  requiring  registration,  licensing,  and  the  dis- 
play of  number  plates,  is  for  the  safe  operation  of  the  machines 
on  the  public  highways  and  to  fix  the  identity  of  one  who  offends 
the  traffic  laws  or  the  pulblic  safety.^  Moreovecr,  in  some  jurisdic- 
tions, proof  that  the  car  is  registered  in  the  name  of  the  defendant 
is  held  to  be  prima  facie  proof  that  the  custodian  of  the  car  at  the 
time  of  an  accident  was  then  engaged  in  the  owner's  service.^"  But 
evidence  that  an  alleged  owner  registered  one  or  more  automobiles 
has  no  probative  force,  where  the  machine  in  question  is  not  ideaiti 
fied  as  one  of  those  registered  by  the  defendant.^^  Presumptions 
arising  from  the  registration  of  the  machine  are  rebuttable. ^^ 

Sec.  672.  Presumption  of  ownership  —  from  name  on  ma- 
chine. 

In  an  action  to  recover  injuries  sustained  from  the  alleged  opera- 
tion of  a  motor  vehicle  by  the  defendant,  the  ownership  and  control 
by  the  def emdant  of  the  vehicle  is  prima  facie  proved  by  evidence 
showing  that  his  name  was  painted  on  the  Outside  of  the  truck.^ 

furnish  to  the  owner,  who  has  paid  upon  a  highway  and  of  the  person  in 

the  license  fee  and  complied  with  the  whose  name  such  distinctive  number 

law,  a  number  plate,  which  must  be  is    registered   as   owner   prima  facie 

carried   and   conspicuously   displayed  identifies  both  vehicle  and  ownership." 

on    the    vehicles    it    identifies    when  Hatter  v.  Dodge  Bros.    (Mich.),  167 

the  same  is  in  use.    Penalties  are  pro-  N.  W.  935. 

vided  for  violation  of  this  legislation,  Application   for   license. — The   fact 

which -is  regulatory  in  its  nature  and  that  one  applied  for  a  license  may  be 

an    exercise    of   the   police   power   of  evidence  of  ownership.     Windham  v. 

the   state.     The   manifest   intent   of  Newton  (Ala.),  76  So.  34. 

many  of  its  provisions,  such  as  regis-  59.  Studebaker  Bros.   Co.  v.  Kitts 

tratiou  in  the  name  of  the  owner  with  (Tex.),  152  S.  W.  464. 

detailed  description,  assignment  of  a  60.  Ferris  v.   Sterling,   214   N.   Y. 

distinctive   license    number,   issuance  249,  108  N.  E.  406.     See  also  Wald 

of  an  official  number  plate  of  special  v.   Packard  Motor  Car  Co.    (Mich.), 

design,  which  must  be  conspicuously  169  N.  W.  957.    See  section  673. 

displayed    upon    the    motor    vehicle  61.  Nugent  v.  Campbell,  180  N.  Y. 

when   driven   upon   a   highway,   etc.,  App.  Div.  257,  167  N.  Y.  Suppl.  617. 

is  for  identification  of  the  vehicle  and  62.  Brown  v.  Chevrolet  Motor  Co. 

its  owner.    Proof  of  the  license  num-  (Cal.  App.),  179  Pac.  697. 

ber  upon  an  automobile  being  driven  6S.  Bosco  v.  Boston  Store  of  Chi- 
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Sec.  673,  Presumption  of  management  from  ownership  — 
in  general. 

THe  decisions  are  not  harmonious  as  to  the  presumptions  which 
arise  from  the  ownership  of  a  motor  vehicle.  Technically  speak- 
ing, the  burden  of  proof  is  on  the  plaintiff  who  has  been  injured  by 
the  operation  of  a  motor  vehicle  to  show,  if  the  machine  was  oper- 
ate(J  on  the  particular  occasion  by  one  other  than  the  defendant, 
that  such  driver  was  acting  for  the  defendant  and  within  the  scope 
of  the  defendant's  business.^*  The  mere  ownership  of  the  ma- 
chine, without  proof  that  the  driver  is  in  the  employment  of  the 
owner  or  that  he  is  member  of  the  owner's  family,  has  been  held 
not  sufficient  to  afford  a  presumption  that  he  is  a  servant  of  the 
owner  or  that  he  was  acting  within  the  scope  of  the  owner's  em- 


cago,  .195  111.  App.  133;  Buckley  v. 
Sutton  (Mass.),  121  N.  E.  527;  Ger- 
shel  V.  White's  Express  Co.,  113  N. 
Y.  Suppl.  919;  Holzheimer  v.  Lit 
Bros.  (Pa.),  105  Atl.  73.  See  also 
Hatter  v.  Dodge  Bros.  (Mich.),  167 
N.  W.  935;  O'Malley  v.  Public  Ledger 
Co.,  257  Pa.  17,  101  Atl.  94. 

64.  "  The  burden  of  proof  was  on 
the  plaintiff,  in  order  to  make  out  his 
case,  to  show,  not  only  that  his  in- 
jury was  the  proximate  result  of  the 
negligence  of  the  person  operating  the 
automobile,  but  also,  as  was  alleged, 
that  such  person  was  the  servant  or 
agent  of  the  defendant,  and  was,  at 
the  time  of  such  negligence,  acting 
within  the  line  and  scope  of  his  em- 
ployment.'' Patterson  v.  Millican,  12 
Ala.  App.  324,  66  So    914. 

Burden  of  proof  not  shifted. — 
"  Several  authorities  have  been  cited 
to  the  effect  that  when  it  is  shown 
that  when  an  injury  has  been  negli- 
gently inflicted  by  a  servant  of  the 
owner  of  the  car,  it  will  be  presumed, 
in  the  absence  of  countervailing  proof, 


that  the  servant  was  at  the  time  em- 
ployed in  the  business  of  his  master. 
.  We  think,  however,  that  the 
inference  arising  from  the  facts 
stated,  are,  properly  speaking,  infer- 
ences of  fact,  and  not  of  law.  That 
is,  it  may  be  true  that  upon  proof 
that  the  car  of  an  owner  is  being 
driven  by  one  of  his  servants  is  suffi- 
cient as  a  matter  of  evidence,  in  the 
absence  of  explanation  that  the  driver 
at  the  time  was  engaged  in  the  mas- 
ter's business,  and  would  support  a 
finding  to  that  effect.  The  inference, 
however,  we  think  is  one  of  fact.  The 
burden  of  proof  as  a  matter  of  law, 
as  we  understand  the  rule,  yet  re- 
mains upon  the  plaintiff  to  establish 
upon  the  whole  case  the  material  al- 
legations upon  which  his  right  of  re- 
covery must  rest.  While  the  weight 
of  the  evidence  may,  from  time  to 
time,  shift,  the  burden  of  proof  as  to 
the  essential  elements  of  the  cause  of 
action  does  not  do  so.''  Gordon  v. 
Texas  &  Pacific  Mercantile  &  Mfg. 
Co.   (Tex.  Civ.  App.),  190  S.  W.  748. 
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ployment.^^  On  the  other  handy  '■  it  has  beeii  thought  thd,t  owner- 
ship of  the  machine  is  prima  facie  proof  that  the  custodian  of  the 
car  is  acting  within  the  scope  of  owner's  business.^"  The  conflict 
of  authority  continues  through  the  decisions  when  the  fact  that 
the  driver  was  in  the  general  employment  of  the  owner  is  added  to 
the  fact  of  ownership.  In  a  majority  of  the  jurisdictions  passing 
upon  the  question,  it  is  held  that  evidence  of  defendant's  ownership 
of  a  motor  vehicle,  coupled  with  proof  that  the  driver  is  in  his 
regular  employment,  raises  a  presumption  that  at  the  time  he  is 
acting  for  the  owner  and  within  the  scope  of  the  owner's  business.®'' 


65.  Lamanna  v.  Stevens,  5  Boyce's 
(Del.)  403,  93  Atl.  962;  Dearholt 
Motor  Sales  Co.  v.  Merritt  (Md.), 
105  Atl.  316;  Hays  v.  Hogan  (Mo.), 
200  S.  W.  286. 

Naipe  of  defendant  on  truck. — The 
control  of  an  auto  truck  by  a  defend- 
ant is  prima  facie  shown  by  evidence 
that  the  name  of  the  defendant  was 
painted  on  the  outside  of  the  truck. 
Bosco  V.  Boston  Store  of  Chicago. 
195  111.  App.  133. 

66.  Baker  v.  Maseeh  (Ariz.),  179 
Pac.  53 ;  Ferris  v.  Sterling,  214  iST.  Y. 
249,  108  N.  E,  406;  Limbacher  v. 
Fannon,  102  Misc.  (N.  Y.)  703,  169 
N.  Y.  Suppl.  490;  West  v.  Kern 
(Oreg.),  171  Pac.  413;  West  v.  Kern 
(Oreg.),  171  Pac.  1050;  Doherty  v. 
Hazelwood  Co.  (Oreg.),  175  Pac.  849; 
Moore  v.  Roddie  (Wash.),  174  Pac. 
648.  "An  automobile  is  a  valuable 
piece  of  personal  property.  It  is  or- 
dinarily driven  by  the  owner  or  his 
agent.  Proof  of  ownership  therefore 
logically  tends  to  prove  responsibility 
of  the  owner  for  the  acts  of  the  party 
in  charge.  If,  as  is  suggested  in  the 
petition,  the  automobile  is  stolen 
while  the  owner  is  away  from  home, 
the  owner  is  able  to  prove  this  fact. 
The  rules  of  law  on  the  subject  of 


the  burden  of  proof  have  for  their 
purpose  the  establishment  of  the  ma- 
terial facts  in  the  most  convenient 
way.  In  the  administration  of  jus-i 
tice  it  is  often  wise  to  place  the  ulti- 
mate burden  of  proof  on  the  party 
best  able  to  sustain  it."  West  v. 
Kerr    (Oreg.),   171   Pac.   1050. 

67.  United  States. — Benn  v.  For- 
rest, 213  Fed.  763,  130  C.  C.  A.  277. 

Alabama. — Penticost  v.  Massey,  77 
So.  675. 

California. — Chamberlain  v.  South- 
ern Cal,  Edison  Co.,  167  Cal.  500, 
140  Pac.  35. 

Colorado. — Ward  v.  Teller  Reser- 
voir &  I.  Co.,  60  Colo.  47,  153  Pac. 
219. 

Georp'io.— Fielder  v.  Davison,  139 
Ga.  509,  77  S.  E.  618;  Gallagher  v. 
Gunn,  16  Ga.  App.  600,  85  S.  E.  930. 

Kentucky. — Wood  v.  Indianapolis 
Abbatoir  Co.,  178  Ky.  188,  198  S.  W. 
732.  "The  authority  of  the  masf«r 
is  implied  when  it  is  the  duty  gener- 
ally of  the  agent,  under  the  terms  of 
his  employment,  to  drive  the  auto- 
mobile, and  when  the  authority, 
either  express  or  implied,  is  proven 
the  presumption  is  indulged  the  em- 
ployee was  on  the  master's  business. 
Thus  it  has  frequently  been  held  that 
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The  burden  is  then  placed  on  the  defendant  to  show  that  at  the 
time  of  the  particular  occasion  the  driver  was  not  acting  for  him, 


where  it  not  only  appears  that  the 
defendant  was  the  owner  of  the  ma- 
chine, but  also  that  it  was  in  charge 
of  his  chauffeur,  an  employee  whose 
duties  are  to  operate  an  automobile, 
at  the  time  the  injury  occurred,  such 
evidence  raises  a  presumption  that 
the  chauffeur  was  engaged  in  the  de- 
fendant's business  and  acting  within 
the  scope  of  his  employment,  and  the 
burden  then  shifted  to  the  defendant 
to  prove  that  the  chauffeur  was  not. 
at  the  time,  acting  for  him."  Wood 
V.  Indianapolis  Abattoir  Co.,  178  Ky. 
188,  198  S.  W.  733. 

Michigan. — Hatter  \.  Dodge  Bros., 
167  N.  W.  935. 

Missouri. — Guthrie  v.  Holmes,  372 
Mo.  315,  198  S,  W.  854;  Long  v. 
Nute,  133  Mo.  App.  304,  100  S.  W. 
511 ;  Shamp  v.  Lanjbert,  143  Mo.  App. 
567,  131  S.  W.  770;  Marshall  v.  Tay- 
lor, 168  Mo.  App.  340,  153  S.  W. 
527;  Glassman  v.  Harry,  183  Mo. 
App.  304,  170  S.  W.  403;  Wiedeman 
V.  St.  Louis  Taxicab  Co.,  182  Mo. 
App.  523,  165  S.  W.  1105.  See  also 
Whimster  v.  Holmes,  \%^  Mo.  App. 
130,  164  S.  W.  336.  "  Where  a  ser- 
vant, who  is  employed  for  the  special 
purpose  of  operating  an  automobile 
for  the  master,  is  found  operating  it 
in  the  usual  manner  such  machines 
are  operated,  the  presumption  nat- 
urally arises  that  he  is  running  the 
machine  in  the  master's  service.  If 
he  is  not  so  running  it,  this  fact  is 
peculiarly  within  the  knowledge  of 
the  master,  and  the  burden  is  on  him 
to  overthrow  thiS'  presumption  by 
evidence  which  the  ikw  presumes  he 
is   in  possession   of.     It   would  be  a 


hard  rule,  in  such  circumstances,  to 
require  the  party  complaining  of  the 
tortious  acts  of  the  servant,  to  show 
by  positive  proof  that  the  servant 
was  serving  the  master,  and  not  him- 
self." Long  V.  Nute,  133  Mo.  App. 
304,  100  S.  W.  511.  "Now  in  this 
ease  it  appears  the  defendant  admit- 
ted he  owned  the  automobile,  and 
that  the  chauffeur  in  charge  of  the 
same  at  the  time  plaintiff  received 
her  injury  was  his  chau|Feur;  that  is 
to  say,  the  chauffeur  was  his  ser- 
vant, employed  for  the  purpose  of 
managing  and  operating  the  automo- 
bile. These  facts  tended  to  prove  the 
plaintiff  received  her  injury  through 
the  negligence  of  defendant's  servant 
while  acting  within  the  scope  of  his 
employment.  And  even  though  it 
does  not  appear  that  the  chauffeur 
was  present  at  the  particular  time 
and  place  in  question  by  instruction 
from  his  master,  the  defendant,  or 
percliance  in  the  performance  of  his 
duties  in  conveying  his  master  either 
to  or  from  the  Union  Station,  it  does 
appear  that  he  was  acting  within  the 
scope  of  his  authority  as  defendant's 
chauffeur;  that  is  to  say,  he  was  op- 
erating defendant's  automobile,  the 
very  act  for  which  he  was  employed. 
We  believe  this  to  be  sufficient,  prima 
facie  at  least,  to  shift  the  burden  of 
proof  upon  the  defendant  if  the  chauf- 
feur was  not  acting  for  him  at  the 
time."  Shamp  v.  Lambert,  142  Mo. 
App.   567,   121   S.  W.   770. 

New  York. — Ferris  v.  Sterling,  214 
N.  Y.  249,  108  S.  E.  406;  Rose  v. 
Balfe,  223  N.  Y.  481;  Stewart  v.  Ba- 
ruch,    103   App.   Div.   577,   93   N.   Y. 
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but  that  such  driver  was  using  the  machine  for  his  own  purposes  or 
outside  of  the  scope  of  his  employment.^*  In  a  minority  of  juris- 
dictions, however,  it  is  held  that  such  evidence  does  not  present  a 
prima  facie  case  of  liability,  but  that  the  plaiutiff  must  show  affir- 
matively that  at  the  particular  occasion  under  consideration  the 
driver  was  acting  for  his  master  and, within  the  scope  of  his  mas- 
ter's business.'^     It  is  possible  that  a  distinction  should  be  made 


Suppl.  161;  stern  v.  International 
Ry.  Co.,  167  App.  Div.  503,  153  N. 
Y.  Suppl.  520;  Bogorad  v.  Dix,  176 
App.  Div.  774,  162  N.  Y.  Suppir  993. 

North  Carolina. — ^Wilson  v.  Polk, 
95  S.  E.  849;  Clark  v.  Sweeney,  95 
S.  E.  568. 

Oregon. — Kahn  v.  Home  Telep.  & 
Teleg.  Co.,  78  Oreg.  308,  152  Pac. 
240. 

Tennessee. — Frank  v.  Wright,  305 
.s.   W.  434. 

Texas. — Godron  v.  Texas  &  Pacific 
Mercantile  &  Mfg.  Co.  (Civ.  App.), 
190  S.  W.  748;  Studebaker  Bros.  Co. 
V.  Kitts,  152  S.  VV.  464. 

Washington. — Kneff  v.  Sanford,  63 
Wash.  503,  115  Pac.  1,040;  Burger 
V.  Taxicab  Motor  Co.,  66  Wash.  676, 
120  Pac.  519;  Purdy  v.  Sherman,  74 
Wash.  309,  133  Pac.  440. 

Reason  for  rule. — "  Owing  to  the 
difficulty  of  showing  ownership  of  an 
automobile  and  responsibility  there- 
for when  an  accident  is  caused  there- 
by, the  courts,  applying  and  extend- 
ing a  rule  of  evidence  theretofore  ob- 
taining witli  respect  to  accidents 
caused  by  other  vehicles,  have  de- 
clared that  it  is  to  be  presumed  that 
the  automobile  is^  owned  by  the  per- 
son to  whom  the  license  shown  by 
the  number  was  issued  and  that  it 
was  being  used  in  his  business;  but 
that  this  presumption  may  be  met 
and  overcome  by  evidence."     Bogorad 


V.  Dioc,  176  N.  Y.  App.  Uiv.  774,  162 
N.  Y.  Suppl.  992. 

Manager  of  corpoiation. — When  it 
is  shown  that  the  defendant  corpo- 
ration owned  the  automobile  causing 
the  injury  in  question  and  that  the 
machine  was  then  operated  by  its 
manager,  a  presumption  making  out 
a  prima  facie  case  arises  that  it  was 
operated  for  the  defendant.  Wood  v. 
Indianapolis  Abattoir  Co.,  178  Ky. 
188,  198  S.  W.  732;  Stern  v.  Inter- 
national Ry.  Co.,  167  N.  V.  App.  Div. 
503,  153  N.  Y.   Suppl.   520. 

Carriage  for  hire. — Where  the 
driver  of  an  automobile  used  for  the 
common  carriage  of  passengers  about 
a  city  testifies  that  at  the  time  of 
the  accident  he  had  three  passengers 
in  the  machine,  the  jury  may  prop- 
erly find  that  at  the  time  he  was  en- 
gaged in  the  business  of  the  owner. 
Barfield  v.  Evans,  187  Ala.  579,  65 
So.  928. 

68.  Benn  v.  Forrest,  213  Fed.  733, 
130  C.  C.  A.  277;  Gallagher  v.  Gunn, 
16  Ga.  App.  600,  85  S.  E.  930;  Clar 
V.  Sweaney  (N.  Car.),  95  S.  B.  568; 
Kahn  v.  Home  Telep.  &  Teleg.  Co.,  78 
Oreg.  308,  152  Pac.  340;  Studebaker 
Bros.  Co.  V.  Kitts  (Tex.),  153  S.  W, 
464. 

69.  Massachusetts. — Hartnett  v. 
Gryzmish,  218  Mass.  358,  105  N.  E. 
988:  Gardner  v.  Farnum,  119  N.  E. 
666:    Phillips    v.    Gookin,    120   N.    E. 
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between  cases  where  it  is  shown  that  the  driver  of  the  machine  was 
employed  to  drive  it  as  a  part  of  his  employment,  and  cases  where 


691;  Canavan  v.  Giblin,  133  N.  E. 
171;  O'RouTke  v.  A-G  Co.,  Inc.,  122 
N.  E.  193.  "Whatever  may  lie  the 
rule  elsewhere  .  .  .  it  never  has 
been  tl^e  rule  here  that  simple  proof 
of  the  ownership  of  the  car  by  the 
~3efendant  and  that  the  chauffeuT  is 
his  servant  makes  out  a  prima  facie, 
ease  for  the  plaintiff  on  the  question 
whether  on  an  occasidn  like  that  in 
the  present  case  the  chauffeur  was 
acting  within  the  scope  of  his  em- 
ployment." Hartnett  v.  Gryzmish, 
318  Mass.  258,  105  N.  E.  988. 

Minnesota. — See  Eobinson  v.  Pence 
Automobile  Co.,  168  N.  W.  10. 

OWo,— See  White  Oak  Coal  Co.  v. 
Rivoux,  88  Ohio  18,  102  N.  B.  303, 
46  L.  R.  A.  (N.  S.)  10-91,  Ann.  Cas. 
1914  C.   1082. 

Pennsylvania. — Lotziv.  Hanlon,  317 
Pa.  St.  339,  66  Atl.  535,  10  L.  R.  A. 
(N.  S.)  302,  118  Am.  St.  Rep.  923, 
10  Ann.  Cas.  731;  Curran  v.  Lorch, 
343  Pa.  St.  347,  90  Atl.  63;  Scheel 
v.  Shaw,  253  Pa.  St.  451,  97  Atl. 
685,  affirming  60  Pa.  Super.  Ct.  73; 
Solomon  v.  Commonwealth  Trust  Co. 
of  Pittsburg,  356  Pa.  St.  55,  100. Atl. 
534,  See  also  Williams  v.  Ludwig 
Floral  Co.,  353  Pa.  140,  97  Atl.  306. 
"  It  was  essential  to  a  recovery  in 
this  case  that  it  be  made  to  appear 
that  the  accident  from  whicli  plain- 
tiff's injury  resulted  occurred  while 
the  person  in  charge  of  the  automo- 
bile was  using  it  in  the  course,  of  his 
employment,  and  on  his  master's  busi- 
ness. Plaintiff  offered  no  direct  evi- 
dence as  to  this,  but  having  shown 
the  ownership  of  the  machine  to  be 
in    the    defendant,    sought    to    derive 


from  this  circumstance,  and  this 
alone,  not  only  the  fact  that  the 
person  in  charge  was  defendant's  ser- 
vant, but  the  further  fact  that  he 
was  at  the  time  engaged  on  the  mas- 
ter's errand.  If,  when  plaintiff 
rested,  a  nonsuit  had  been  ordered, 
he  could  not  have  been  heard  to  com- 
plain. Ownership  of  the  machine  in 
cases  of  this  character  is  at  best  but 
a  scant  basis  for  the  inference  that 
was  here  sought  to  be  derived  from 
it.  It  is  allowed  as  adequate  only 
when  the  attending  circumstances 
point  to  no  different  conclusion.  In 
itself  it  is  but  one  of  a  series  of 
circumstances,  and  its  significance  de- 
pends on  the  extent  of  the  general 
concurrence  of  these.  If  they  indi- 
cate something  different,  the  scant 
basis  that  this  single  fact  otherwise 
might  afford  is  reduced  below  the 
point  of  sufficiency.  Because  its 
value  as  a  probatory  fact  so  entirely 
depends  upon  attending  circum- 
stances, it  is  always  the  duty  of  the 
party  seeking  to  establish  through  it 
a  prima  facie  case,  to  develop  the 
whole  situation,  so  that  its  signifi- 
cance may  be  correctly  measured. 
When  he  fails  in  this  regard,  and  his 
evidence  leaves  the  general  situation 
undisclosed,  and  this  without  explan- 
ation of  the  failure,  he  is  liable  to 
suffer  from  the  inference  that  what 
was  not  disclosed  was  prejudicial  to 
his  case.  Where  this  odours  the  mere 
fact  of  ownership  can  count  for 
little."  Lotz  V.  Hanlon,  317  Pa.  St. 
339,  66  Atl.  535,  10  L.  R.  A.  (N.  S.) 
303,  118  Am.  St.  Rep.  922,  10  Ann. 
Cas.  731. 
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the  driver  is  in  the  general  employ  of  the  defendant,  but  not  par- 
ticularly for  the  driving  of  the  machine.  There  is  authority  to 
th'e  effect  that  the  presumption  does  not  arise  unless  it  is  shown  that 
one  of  the  duties  of  the  driver  is  the  operation  of  the  machine.'"' 
And  a  distinction  may,  perhaps,  be  justified  between  a  ease  where 
the  machine  is  operated  by  the  owner's  paid  chauffeur,  aijd  a  casq 
where  it  is  driven  by  a  member  of  his  family.'^  In  the  latter  case 
it  is  necessary  to  make  two  presumptions  to  fix  prima  facie  liability 
on  the  owner;  first,  that  the  member  of  his  family  stood  in  the 
relation  of  servant;  and  second,,  that  as  a  servant  he  was  acting 
within  the  scope  of  his  master's  business.'^  The  general  rule  is 
that  a  presumption  must  be  based  on  a  fact,  not  upon  another 
presumption.''^  But  in  some  cases  the  presumption  is  created,  al- 
though the  driver  is  the  son  or  other  relative  of  the  owner. ^*    In 


Utah. — See  McFarlane  v.  Winters, 
47  Utah,   598,  155   Pac.   437. 

Operation  pursuant  to  request  of 
member  of  family. — When  it  is  shown 
that  at  the  time  of  the  accident  in 
question,  the  chauffeur  was  operating 
the  machine  at  the  request  of  a  mem- 
ber of  the  defendant's  family,  the 
burden  of  evidence  is  shifted  on  the 
defendant  to  show  that  the  chauffeur 
was  not  acting  within  the  scope  of 
his  employment  and  within  the  scope 
of  the  business  for  which  he  was  em- 
ployed. Moon  V.  Matthews,  327  Pa. 
St.  488,  76  Atl.  319,  29  L.  R.  A.  (N. 
S.)  856;  Hazzard  v.  Carstairs,  344 
Pa.  St.   132,  90  Atl.  556. 

70.  Wood  V.  Indianapolis  Abattoir 
Co.,  178  Ky.  188,  198  S.  W.  732; 
White  Oak  Coal  Co.  v.  Rivoux,  88 
Ohio,  18,  102  N.  E.  302,  46  L.  R.  A. 
(N.  S.)  1091,  Ann.  Cas.  1914  C. 
1082;  McFarlane  v.  Winters,  47 
Utah,  598,  155  Pac.  437. 

"  The  test  for  the  prima  facie  re- 
sponsibility of  the  master  in  such 
cases  is  not  whether  the  particular 
service  being  performed  was  specially 
authorized,  but  it  is  whether  the  act 
which  occasioned  the  injury  was 
within  the  scope  of  the  servant's  au- 


thority in  prosecuting  the  business 
for  which  he  was  employed  by  the 
master.  If  such  is  not  the  test,  it 
ought  to  be  sufficient  for  a  prima 
facie  showing;  for  how  may  the  in- 
jured person  show  more?"  Shamp 
V.  Lambert,  142  Mo.  App.  567,  121 
S.  W.  770. 

71.  Hays  v.  Hogan  (Mo.),  200  S. 
W.  286. 

72.  Hays  v.  Hogan  (Mo.),  200  S. 
W.  386. 

73.  Hays  v.  Hogan  (Mo.),x  300  S. 
W.  286. 

74.  Clark  v.  Sweaney  (N.  Car.), 
95  S.  E.  568;  Wilson  v.  Polk  (N. 
Car.),  95  S.  E.  849;  Clark  v.  Jones 
(Oreg.),  179  Pac.  272;  King  v. 
Smythe   (Tenn.),  204  S.  W.  396. 

Merely  an  inference  of  fact. —  In- 
struction to  the  effect  that  there  is 
a  presumption  that  a  minor  child  liv- 
ing with  his  father  and  using  his 
father's  automobile  in  and  about  the 
business  of  such  father,  is  acting  on 
his  father's  behalf  and  upon  his 
father's  direction,  until  the  contrary 
is  made  to  appear  by  the  evidence, 
is  held  incorrect,  in  that  it  is  hot  a 
presumption  of  law  but  merely  an 
inference  of  fact  that  may  be  drawn 
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those  States  where  the  ownei-  of  a  vehicle  purchased  for  the  pleasure 
and  convenience  of  his  family  is  liable,  irrespective  of  whether  the 
member  of  his  family  who  is  driving  the  machine  is  using  it  fbr 
for  his  own  purposes  or  for  the  purposes  of  the  owner,  the  presump- 
tion of  liability  clearly  exists.''^ 

Sec.  674.  Presumption  of  management  from  ownership  — 
rebuttal  of  presumption. 

The  presumption  referred  to  in  th^  foregoing  paragraph  is  not 
one  of  the  conclusive  presumptions  which  the  law  enforces  in  some 
cases,  but  is  one  which  may  be  rebutted.'^  Though  not  conclusive, 
it  may  sufficiently  raise  an  issue  of  f^t  to  be  determined,  like  any 
other  issue  of  fact,  upon  all  the  evidence  in  the  case.'"    And  after 


from   such   facts.     Garcia   v.   Borino 
(Fla.),  81  So.  155. 

75.  King  V.  Smythe  (Tenn.),  304 
S.  W.  296.  ^ 

76.  Arizona. — Baker  v.  Maseeh,  179 
Pac.  53. 

Colorado. — Ward  v.  Teller  Reser- 
voir &  I.  Co.,  60  Colo.  47,,  153  Pac. 
319. 

Indiana. — Premier  Motor  Mfg.  Co. 
V.  Tilford,  61  Ind.  App.  164,  111  N. 
E.  645. 

Kansas. — Halvprson  v.  Blosser,  168 
Pac.  862. 

Maryland. — State  to  Use  of  De 
Celiua  v.  C.  J.  Benson  &  Co.,  100 
Atl.   505. 

Missowri. — Guthrie  v.  Holmes,  272 
Mo.   215,    198    S.   W.   854. 

Ilew  York. — Rose  v.  Balfe,  223  N. 
y.  481;  Bogorad  v.  Dix,  176  App. 
Div.  774,  162  N.  Y.  Suppl.  992;  Lim- 
bacher  v.  Fannon,  102  Misc.  (N.  Y.) 
703,  169  N.  Y.   Suppl.   490. 

Oregon. — Kahn  v.  Home  Telep.  & 
Teleg.  Co.,  78  Oreg.  308,  152  Pac.  240. 

Pennsylvania. — Holzheimer  v.  Lit 
Bros.,  105  Atl.  73. 

Texas. — Godron  v.  Texas  &  Pacific 
Mercantile  &  Mfg.  Co.  (Civ.  App.), 
190  S.  W.  748. 

Washington. — Warren  v,  Norguard, 
174  Pac.  7. 


Cross-examination  of  chauffeur  by 
defendant. — In  an  action  against  the 
owner  of  an  automobile  to  recover 
damages  for  personal  injuries,  where 
the  chauffeur  of  the  defendant  is 
called  by  the  plaintiff  to  show  that 
he  was  in  the  employ  of  the  defend- 
ant, and  to  identify  the  car,  it  is 
competent  for  the  defendant  on  cross- 
examination  to  develop  by  the  wit- 
ness the  fact  that  at  the  time  of  the 
accident  he  was  using  the  machine 
in  the  prosecution  of  his  own  business 
and  not  in  the  business  of  his  em- 
ployer, and  that  in  so  doing  he  was 
acting  contrary  to  the  orders  of  his 
employer.  Quigley  v.  Thompson,  211 
Pa.  St.  107,  60  Atl.  506. 

Statutory  change. — A  statute  may 
have  the  effect  of  raising  a  conclu- 
sive presumption  when  the  machine 
is  operated  by  a  member  of  the  own- 
er's family.  Hatter  v.  Dodge  Bros. 
(Mich.),  167  N.  W.  935.  See  section 
626. 

77.  Penticost  v.  Massey  (Ala.),  77 
So.  675';  Ward  v.  Teller  Reservoir  & 
I.  Co.,  60  Colo.  47,  153  Pac.  219; 
Kahn  v.  Home  Telep.  &  Teleg.  Co., 
78  Greg.  308,  152  Pac.  240;  Kneff  v. 
Sanford,  63  Wash.  503,  115  Pac. 
1040;  Burger  v.  Taxicab  Motor  Co., 
fi6   Wash,   676.   120    I'ac.    519:    Purely 
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the  presentation  of  conflicting  evidence  by  the  defendant  and 
countervailing  rebuttal  evidence  on  the  part  of  the  plaintiff,  it  is 
clear  thait  generally  a  question  for  the  jury  is  presented.'*  But, 
when  affirmative  evidence  is  presented  showing  that  the  servant 
was  not  acting  within  the  scope  of  his  master's  business  at  the  time 
of  the  accident,  and  such  evidence  is  entitled  to  credibility  and  no 
conflicting  evidence  is  presented,  it  is  held  in  some  States  that  the 
presumption  is  overcome,  and  that  the  plaintiff  is  not  entitled  to 
go  to  the  jury  merely  on  the  strength  of  the  presumption.™  How- 
ever, in  some  jurisdictions,  it  is  held  that  the' jury  is  not  required 
as  a  matter  of  law  to  give  credibility  to  tie  evidence  of  the  owner, 
and  hence  the  presumption  may  carry  the  question  to  the  jury, 
though  the  defendant's  explanation  is  not  disputed  by  other  wit- 


nesses." 


V.  Sherman,  74  Wash.  309,  133  Pac. 
440;  Moore  v.  Reddle  (Wash.),  174 
Pac.  648. 

"  By  the  terms  '  raises  a  presump- 
tion,' '  will  be  presumed,'  and  other 
similar  language  used  in  the  deci- 
sions above  cited,  it  is  evident  it  is 
not  meant  that  the  circumstances  of 
the  use  or  possession  of  an  avitomo- 
bile  by  an  employee  of  the  owner 
raises  any  presumption  of  law  that 
the  person  in  charge  of  it  is  using  it 
upon  the  business  of  the  master,  but 
rather  that  such  facts  are  sufficient 
to  justify  a  jury  in  inferring  that 
such  is  the  case;  in  other  words,  the 
fact  that  a  person  is  in  possession  of 
the  automobile  of  another,  and  the 
additional  fact  that  he  is  shown  to 
have  been  employed  by  the  owner  to 
■drive  and  care  for  it,  taken  together, 
form  a  chain  of  circumstantial  evi- 
dence from  which  a  jury  is  author- 
ized to  infer  the  further  fact  that 
the  employee  is  'using  the  machine 
upon  the  employer's  business.  This 
being  the  case,  the  owner  is  called 
upon  to  rebut  the  evidence  of  these 
circumstances  by  showing,  by  testi- 
mony satisfactory  to  the  jury,  that 
the  real  fact  is  otherwise:   that  not 


withstanding  the  testimony  intro- 
duced by  plaintiff  presents  those  cir- 
cumstances which  usually  justify  the 
inference  that  the  machine  is  being 
used  for  his  business  and  by  his  au- 
thority, the  actual  fact  is  that  the 
employee  is  not  so  using  the  machine, 
but  is  taking  it  in  connection  with 
his  own  business  and  in  performance 
of  errands  not  connected  with  his 
employment.  The  inference  to  be 
drawn  from  the  facts  shown  by  the 
testimony  adduced  on  behalf  of  plain- 
tiff is  similar  in  principle  and  eflect 
to  that  arising  from  evidence  of  the 
recent  possession  of  stolen  property, 
which  it  is  said  presents  an  evidential 
fact  to  be  considered  by  the  jury 
with  other  facts  shown  in  the  case 
in  determining  the  guilt  or  innocence 
of  the  accused."  Kahn  v.  Home 
Telep.  &  Teleg.  Co.,  78  Oreg.  308,  152 
Pac.  340. 

7&.  Fielder  v.  Da.vi8on,  139  Ga. 
509,  77  S.  E.  618. 

79.  Halverson  v.  Blosser  ( Kans. ) , 
168  Pac.  863 ;  Glassman  v.  Harry,  182 
Mo.   App.   304,  170  S.  W.  403. 

80.  Ferris  v.  Sterling,  314  N.  Y. 
249^  108  N.  E.  406;  Bogorad  v.  Dix, 
]7fi   App.   Div.  774.   162  N.  Y.  Suppl. 
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Sec.  675,  Verdict  exonerating  chauffeur,  but  holding  owner. 

When  an  action  is  brought  against  the  owner  of  an  automobile 
for  injuries  arising  froni  its  opei^ation  and  also  against  the'  driver 
of  the  machine  whose  neglect  primarily  caused  the  irijuries,  a  ver- 
dict against  the  owner  but  not  against  the  driver,  may  be  said  with 
considerable  force  to-  be  inconsistent.  But,  nevertheless,  the  verdict 
against  the  owner  will  not  be  set  aside  on  the  motion  of  such  owner 
because  the  jury  fails  to  render  a  verdict'  against  the  driver  also.*^ 

Sec.  676.  Examination  of  owner  before  trial. 

Where  in  an  action  to  recover  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligent  ope;i-ation,  of  an  automobile  the 
defendant  denies  all  allegations  as  to  negligence,  and  it  is  in- 
cumbent upon  the  plaintiff  to  show  that  the  defendant  was  operat- 
itig  the  vehicle,  and,  if  not,  his  rela.tioji  to  the  person  who  was 
operating  it,  the  plaintiff  is  entitled  to  examine  the  defendant  be- 
fore trial  On  that  question,  but  is  not  entitled  to  an  examination 
upon  other  questions,  if  nothing  indicates  that  the  examination 
would  be  favorable  or  essential  to  him.*^  A  plaintiff  who  alleged 
that  he  was  run  down  and  injured  by  an  automobile  operated  by 
the  defendant  for  hire  and  that  said  automobile  was  o'wned  by  one 

993;  Cunningham  v.  Castle,  137  N.  whether  the  presumption  was  over- 
Y.  App.  Div.  580,  111  N.  Y.  Suppl.  come  by  the  testimony  of  the  defend- 
1057;  Holzheimer  v.  Lit  Bros.  (Pa.),  ant  and  his  chauffeur  to  the  effect 
105  Atl.  73 ;  Knefl  v.  Sanford,  63  that  the  defendant  had  dismissed  the 
Wash.  503,  115  Pac.  1040;  Purdy  v.  chauffeur  and  the  car  for  the  remain- 
Sherman,  74  Wash.  309,  133  Pac.  440.  der  of  the  day  prior  to  the  accident; 

■Verdict  against  weight  of  evidence.  but  it  was  further  held,  that  a  verdict  . 

— ^Where  the  owner  of  an  automobile,  for  the  plaintiff  based  on   a  finding 

having  reached   his   destination,   dis-  that  the  chauffeur  was  using  the  au- 

missed    the    car    which    was    in    the  tomobile  in  his  master's  business  at 

charge  of  his  chauffeur  and  directed  the  time  of  the  accident  was  against 

him   to  go   home,   but   the   chauffeur  the  weight  of  the  evidense.     Bogorad 

while  using  the  car  to  visit  a  physi-  v.  Dix,  176  N.  Y.  App.  Div.  774,  162 

cian  who  was  treating  him  ran  down  N.  Y.  Suppl.  993. 

and  injured  the  plaintiff,  it  was  held  81.  National  Cash  Register  Co.  v. 

that  it  was  proper  for  the  court  to  Williams,    161   ICy.    550,    171    S.   W. 

instruct  the  jury  that  while  the  law  163;    Weil   v.   Hagan,    166   Ky.    750, 

presumes   that  an   automobile   is   in  179  S.  W.  835. 

use   for  the  owner,   the  presumption  82.  Brichta  v.  Simon,  152  App.  Div. 

may  be  overcome  and  that  under  the  833,  137  N.  Y.  ?uppl.  751.  . 
fvidenco  it  was  for  the  jury  to  say 
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of  the  defendants  and  was  operated  by  the  other  defendants  in 
connection  with  their  said  business,  which  facts  are  dehied  by  the 
defendants^  is  entitled  to  examination  of  defendants  before  trial 
in  order  to  prove  that  the  car  was  operated  by  all  of  the  defend- 
ants, or  by  some  one  of  them  for  whose  negligence  the  others  are 
responsible.^^ 

Sec.  677.  Function  of  jury. 

The  question  whether  a  servant  is  acting  within  the  scope  of  his 
master's  business  in  the  operation  of  a  motor  vehicle  is  frequently 
a  question  for  tHe  jury.'*  "  The  question  as  to  whether  or  not  the 
chauffeur  was  acting  within  the  scope  of  his  authority  is  generally 
one  of  fact  for  the  jury  under  proper  instructions  and  not  a  ques- 


83.  Behl  V.  Greenbaum,  183  N.  Y. 
App.  Div.  238,  171  N.  Y.  Suppl.  129. 

84.  United  States. — Benn  v.  For- 
rest, 313  Fed.  763,  130  C.  C.  A.  277. 

Alaiama. — Levine  v.  Ferliai,  192 
Ala.  362,  68  So.  369 ;  Colley  v.  Lewis, 
7  Ala.  App.  593,  61  So.  37;  Jenkins 
Taxicab  Co.  v.  Estes,  77  So.  700. 

California. — Adams  v.  Weisendan- 
ger,  27  Cal.  App.  590,  150  Pac.  1016. 

Connecticut. — Carrier  v.  Donovan, 
88   Conn.   37,   89  Atl.  894. 

Florida. — Anderson  v.  Southern 
Cotton  Oil  Co.,  74  So.  975. 

Illinois. — Johnson  v.  Hull,  199  111. 
App.   258. 

Kansas. — Thompson,  v.  Aultman  & 
Taylor  Machinery  Co.,  96  Kana.  359, 
150  Pac.  587. 

Massachusetts. — Campbell  v.  Ar- 
nold,' 319  Mass.  160,  106  N.  B.  599; 
McKeever  v.  Eatlifife,  218  Mass.  17, 
105  N.  E.  552;  Roach  v.  Hinchcliff, 
214  Mass.  267,  101  N.  E.  383;  Reyn- 
olds V.  Denholm,  313  Mass.  576,  100 
N.  E.  1006;  Donahue  v.  Vorenberg, 
337  Mass.   1,   116  N.  E.  246. 

Michigan. — Houseman  v.  Karicoffe, 
167  N.  W.  964. 

Missouri. — Marshall  v.  Taylor,  168 
Mo.  App.  240,  153  8.  W.  527:  Whim- 


ster  V.  Holnles,  177  Mo.  App.  130, 
164   S    W.   236. 

Wetc  Jersey. — Geise  v.  Mercer  Bot- 
tling Co.,  87  N.  J.  Law,  234,  94  Atl. 
24;  Missell  v.  Hayes,  86  N.  J.  Law, 
348,  91  Atl.  323;  Nell  v.  Godstrey, 
101  Atl.   50. 

New  York. — Zorn  v.  Pendleton,  163 
App.  Div.  33,  148  N.  Y.  Suppl.  370; 
Pangburn  v.  Buick  Motor  Co.,  151 
App.  Div.  756,  137  N.  Y.  Suppl.  37; 
Schreiber  v.  Matlack,  90  Misc.  667, 
154  N.   Y.   Suppl.   109. 

North  Carolina. — ^Rollins  v.  City  of 
Winston-Salem,  97  S.  E.  310. 

Ohio.— White  Oak  Coal  Co.  v.  Ri- 
voux,  33  Ohio  Cir.  Ct.  642. 

Oregon. — Dalrymple  v.  Corey  Motor 
Car  Co.,  66  Oreg.  533,  135  Pac.  91. 
48  L.  E.  A.   (N.  S.)   424. 

Pennsylvania.- — Moon  v.  Matthews, 
327  Pa.  St.  488,  76  Atl.  319,  29  L. 
R.  A.  (N.  S.)  856;  Ley  v.  Henry, 
50  Pa.  Super.  Ct.  591,  602;  Maloy 
V.  Roaenbaum  Co.,  103  Atl.  883. 

Teaoas. — Auto  Sales  Co.  v.  Bland, 
194  S.  W.  1021. 

Washington.- — Ottomeier  v.  Horn- 
berg,  50  Wash.  316,  97  Pac.  335; 
Hammons  v.  Setzer,  72  Wash.  550, 
130  Pac.  1141. 
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tion  of  law  for  the  court."  ^  Or  tkere  may  be  a  question.  fiOT  the 
jury  as  to  the  liability  of  the  owner  oni  the  theory  that  he  committed 
his  machine  to  a  driver  known  by  him  to  be  incompetent.**  When, 
the  evidence  upon  the  material  points  is  conflicting,^  or  when  more 
than  one  inference  can  be  drawn  from  the  f acts,^  the  question  may 
be  one  within  the  province  of  the  jury.  In  some  cases,  however,, 
the  question  may  'be  one  of  law  for  the  court,  when  the  facts  are 
uncontroverted.^  The  credibility  of  the  wituBsses  is  generally  for 
the  determination  of  the  jury,  and  the  judge  should  not  divide 
them  into  two  classes,  those  who  were  employees  of  the  parties  and 
those  who  were  not.^ 

85.  Ward  v.  Teller  Reservoir  &  I.  (X.  S.)  434;  Ourran  v.  Lorch,  24* 
Co.,  60  Colo.  47,  153  Pac.  219.  Pa.  St.  347,  90  Atl.  62 ;  Ottomeier  v. 

86.  Gardiner  v.  Solomon  (Ala.),  75  Hornberg,  50  Wash.  316,  97  Pac.  336. 
So.  631.  88.  Lane  v.  Rotti,  195  Fed.  255. 

87.  Lane  v.  Roth,  195  Fed.  355;  89.  Dalrymple  v.  Corey  Motor  Car 
Johnson  v.  Hull,  199  111.  App.  358:  Co.,  66  Oreg.  533,  135  Pac.  91,  48  L. 
Schreiber   v.   Matlack,   90   Misc.    (N.  R.  A.   (N.  S.)   434. 

Y.)    667,  154  N.  Y.  Suppl.  109;  Dal-  90.  Zamiar   v.  People's  Gas,  Light 

rymple  v.   Corey  Motor  Car   Co.,   66       &  Coke  Co.,  204  111.  App.  390. 
Oreg.   533,  135  Pac.  91,  48  L.  R.  A. 
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CHAPTER  XXIV. 

STATUS  OF  GUESTS  AND  PASSENGEES. 

Section  678.  Liability  of  automobilist  for  injuries  to  guest. 

679.  Imputation  of  driver's  negligence  to  other  occupant  —  majority 

view. 

680.  Imputation  of  driver's  negligence  to  other  occupant  —  minority 

view. 

681.  Imputation  of  driver's  negligence  to  other  occupant  —  statutory 

change  in  doctrine  of  imputed  negligence. 

682.  Imputation  of  driver's  negligence  to  other  occupant  —  when  pas- 

senger and  driver  are  engaged  in  common  purpose. 

683.  Imputation  of  driver's  negligence  to  other   occupant  —  control 

by  passenger  of  movement  of  machine. 

684.  Imputation  o  fdriver's  negligence  to  other   occupant  —  master 

and  servant. 

685.  Imputation  of  driver's  negligence  to  other  occupant  —  husband 

and  wife. 

686.  Imputation   of   driver's   negligence   to   other   occupant  —  parent 

and  child. 

687.  Imputation  of  driver's  negligence  to  other  occupant  —  passenger 

for  hire. 

688.  Contributory  negligence  of  passenger  —  in  general. 

689.  Contributory  negligence  of  passenger  —  lookout  for  dangers. 

690.  Contributory  negligence  of  passenger  —  reliance  on  driver. 

691.  Contributory  negligence  of  passenger  —  riding  with  intoxicated 

driver. 

692.  Contributory  negligence  of  passenger  —  failure  to   warn   driver 

of  dangers. 
"  693.  Contributory  negligence  of  passenger  —  remaining  in  machine. 

694.  Contributory  negligence  of  passenger — permitting  driver  to  run 

at  excessive  speed. 

695.  Contributory  negligence  of  passenger  —  defective  machine. 

Sec,  678.  Liability  of  automobilist  for  injuries  to  guest. 

When  the  occupant  of  an  automlobile  is  injured  through  the 
operation  of  the  machine,  and  it  is  shown  that  the  driver  was  neg- 
ligent and  the  occupant  was  not  guilty  of  contributory  iiegligenee, 
it  is  clear  that  the  latter  can  maintain  an  action  against  the  driver 
and  recover  compensation  flor  his  injuries.-^     The  fact  that  the 

1.  United  States. — See  Kilkenny  v.       184  Ala.  265,   69  So.  875:    Galloway 
Boekins,   187   Fed.   382.  v.  Perkins,  73  So.  956. 

Alabama. — Perkins     v.      Galloway,  Arkansas. — Carter    v.    Brown,    205 

S.   W.   71. 
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occupant  was  a  guest  or  gratuitous  passenger  of  the  driver  or  owner 


California. — Nichols  v.  Pacific  Elec. 
Ry.   Co.,   174  Pac.   319. 

Georgia. — Powell  v.  Berry,  145  Ga. 
696,   89   S.   E.   753. 

Iowa. — Hanen  v.  Lenander,  168 
Iowa,  569,  160  N.  W.  18. 

Kansas. — Bean-Hogan  v.  Kloehr, 
175   Pac.   976. 

Kentucky. — Beard  v.  Klusmeir,  158 
Ky.  153,  164.  S.  W.  319,  50  L.  R.  A. 
(N.  S.)    1100. 

Louisiana. — Jacobs  v.  Jacobs,  141 
La.  273,  74  So.  993. 

Maine. — Avery  v.  Thompson,  103 
Atl.  4. 

Maryland. — Fitzjarrel  v.  Boyd,  123 
Md./497,   91   Atl.   547. 

New  York. — Patnode  v.  Foote,  153 
N.  Y.  App.  Div.  494,  138  N.  Y.  Suppl. 
231;  Lowell  V.  Williams,  183  N.  Y. 
App.  Div.  7'oi,  170  N.  Y.  Suppl.  596. 

North  Carolina. — Gates  v.  Hall, 
171  N.  C.   360,  88   S.  E.   534. 

Utah. — Lockhead  v.  Jenson,  43 
Utah,   99,  ,129   Pac.   347. 

Wisconsin. — Bakula  v.  Schwab,  168 
N.  W.  378. 

England. — Karavias  v.  Callinicos, 
1917  W.  N.  333. 

Canada. — Borys  v.  Christowsky,  37 
D.  L.  R.  792,  9  S.  L.  R.  181,  34  W. 
L.   R.   346. 

Explanation  of  rule. — In  Beard  v. 
Klusmeir,  158  Ky.  153,  164  S.  W. 
319,  50  L.  R.  A.  (N.  S.)  1100,  the 
court  said :  "  Perhaps  the  best  rea- 
soned opinion  upon  the  subject  is 
found  in  Patnode  v.  Foote,  decided 
in  1912  by  the  Appellate  Division  of 
the  Supreme  Court  of  New  York,  and 
reported  in  153  App.  Div.  494,  138 
N.  Y.  Suppl.  221.  In  that  case  Pat- 
node invited  Foote  to  ride  with  him 
in  an  open  buggy  drawn  by  one  horse, 
and  driven  by  Patnode.  There  was 
evidence  tending  to  show  that  Pat- 
node drove  at  a  reckless  speed  against 
Foote's  protest,  and  that  a  collision 


with  a  wagon,  which  threw  Foote  vio- 
lently to  the  ground,  was  the  result 
of  Patnode's  careless  driving.  Foote 
having  recovered  a  verdict  for  $400, 
Patnode  appealed.  In  sustaining  the 
recovery  the  court  said :  '  The  de- 
fendant insists,  as  one  of  his  grounds 
for  reversal  of  the  judgment,-  that 
his  motion  for  a  nonsuit  should  have 
been  granted,  because  the  plaintiff 
was  his  gratuitous  passenger  to  whom 
he  owed  no  duty  of  care.  Counsel 
upon  both  sides  confess  their  inabil- 
ity to  find  any  reported  decision  de- 
.  fining  the  obligation  of  one  who  in- 
vites another  to  ride  in  his  private 
vehicle  toward  the  passenger  so  in- 
vited. After  considerable  research, 
we  have  not  been  able  to  find  any 
such  decision  in  this  State,  but  we 
do  find  in  case  of  Pigeon  v.  Lane,  80 
Conn.  237,  67  Atl.  886,  11  Ann.  Gas. 
371,  which  impresses  us  as  stating 
the  true  rule.  In  that  case  the  per- 
son invited  to  ride  in  the  private 
vehicle  of  another  is  declared  to  be 
a  licensee,  and  the  duty  of  the-  per- 
son giving  such  invitation  is  stated 
to  be  the  refrainiVig  from  doing  any 
'  negligent  acts  by  which  the  danger 
of  riding  upon  the  conveyance  was  in- 
creased or  a  new  danger  created,'  and 
a  summary  of  the  decision  is  stated 
in  the  syllabus  as  follows:  Such 
'  licensee  can  recover  only  for  the 
active  negligence  of  the  licensor.'  A 
person  thus  invited  to  ride  stands  in 
the  same  situation  as  a  bare,  licensee 
who  enters  upon  real  property  which 
the  licensor  is  under  no  obligation 
to  make  safe  or  keep  so,  but  who  is 
liable  only  for  active  negligence. 
Birch  V.  City  of  New  York,  190  N. 
Y.  397,  83  N.  E.  51,  18  L.  R.  A.  (N. 
S.)  595.  The  obligation  of  one  who 
invites  another  to  ride  is  not  as 
great  as  that  of  the  owner  of  real 
property   who   invites   another   there- 
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of  the  machine  creates  no  exceptipn  to  1;he  geaieral  rule.^  The 
driver  of  a  motor  vehicle  is  under  the  obligation  of  exercising 
reasonable  care,  not  only  for  the  safety  of  pedestrians,  and  other 
travelers,  but  also  for  the  safe  transportation  of  his  guests  or  other 
passengers  in  the  machine.^  The  express  or  implied  duty  of  the 
owner  and  driver  to  the  occupant  of  the  car  is  to  exercise  reasonable 
care  in  its  operaljion  and  not  unreasonably  to  expose  him  to  danger 
by  increasing  the  hazard  of  that  method  of  travel.    He  must  exer- 


on,  especially  for  the  purposes  of 
trade  or  commerce,  because,  under 
such  circumstances,  the  one  who  gives 
the  invitation  -is  bound  to  exercise 
ordinary  care  to  keep  such  property 
reasonably  safe.  Duhme  v.  Hamburg- 
American  Packet  Co.,  184  N.  Y.  404, 
77  N.  E.  386,  113  Am.  St.  Eep.  615. 
Under  the  above  principles,  there- 
fore, one  who  invites  another  to  ride 
is  not  bound  to  furnish  a  sound  ve- 
hicle or  a  safe  horse.  If  he  should 
have  knowledge  that  the  vehicle  was 
unfit  for  transportation  or  the  horse 
unsafe  to  drive,  another  element 
would  arise,  and  he  might  be  liable 
for  recklessly  inducing  another  to  en- 
ter upon  danger.  These  latter  ele- 
ments, however,  are  not  involved  in 
the  prfesent  action,  and  the  duty  of 
the  defendant  toward  the  plaintiff 
only  was  to  use  ordinary  care  not  to 
increase  the  danger  of  her  riding  with 
him  or  to  create  any  new  danger. 
It  was  practically  upon  this  theory 
that  the  learned  trial  court  submitted 
the  case  to  the  jury.'  We  think  the 
rule  there  stated  is  the  correct  rule, 
and  that  appellant's  duty  to  the  ap- 
pellee was  to  use  ordinary  care  not 
to  increase  the  danger  of  her  riding 
with  him,  or  to  create  any  new  dan- 
ger. In.  the  case  at  bar,  appellant  is 
charged  with  creating  a  new  danger 
by  his  fast  and  reckless  driving.  As 
said  in  the  Foote  case,  supra,  one 
who  invites  another  to  ride  is  not 
bound  to  furnish  a  safe  vehicle,  or  a 
safe  horse,  or  a  safe  automobile;  but, 


if  the  driver  fails  to  use  ordinary 
care  in  driving  tlie  automobile,  he 
thereby  creates  a  new  danger  for 
which  he  is  liable.  In  order  to  free 
themselves  from  the  charge  of  reck- 
less driving,  chauffeurs  should  never 
forget  that  juries  usually  look  upon 
an  automobile  as  an  inherently  dan- 
gerous contrivance  that  is  likely  to- 
go  at  an  unreasonable  speed,  at  any 
time,  if  not  suppressed." 

Criminal  liability .^If  a  man  un- 
dertakes to  drive  another  in  a,  vehicle, 
he  is  bound  to  exercise  proper  care 
in  regard  to  the  safety  of  the  man 
under  his  charge;  and  if  by  culpably 
negligent  driving  he  causes  the  death 
of  the  «ther,  he  will  be  guilty  of 
manslaughter.  But  he  cannot  be 
found  guilty  of  manslaughter  if  the 
deceased  himself  interfered  in  the 
management  of  the  vehicle  and  there- 
by assisted  in  bringing  about  the  ac- 
cident. Even  if  the  doctring  of  con- 
tributory negligence  applies  to  crim- 
inal cases,  which  is  very  much 
doubted,  yet  there  is  no  contributory 
negligence  on  the  part  of  any  one  in 
merely  getting  into  a  vehicle  and  al- 
lowing himself  to  be  driven,  although 
the  driver  is  perceptibly  drunk.  Reg. 
v.  Jones,  a  Oox.  CO.   (Eng.)   544. 

2.  Galloway  v.  Perkins  (Ala.f,  73 
So.  956;  Jacobs  v.  Jacobs,  141  La. 
373,  74  So.  993;  Avery  v.  Thompson 
(Me.),  103  Atl.  4;  Lowell  v.  Wil- 
liams, 183  N.  Y.  App.  Div.  701,  170 
N,  Y.  Suppl.  596. 
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cise  the  care  and  diligence  which  a  man.  of  reasonable  prudence, 
engaged  in  like  business,  would  exercise  for  his  own  protection  and 
the  protection  of  his  family  and  property — a  care  which  must  be 
reasonably  commensurate  with  the  nature  and  hazards  attending 
the  particular  mode  of  travel.  Failing  in  this  duty,  he  will  be 
liable  to  the  occupant  or  guest  in  the  car  for  injuries  which  are  the 
result  of  such  carelessness  or  lack  of  diligence.*  But  it  is  doubtful 
if  a  wife  can  recover  such  damages  from  her  husband  with  whom 
she  was  cohabiting  at  the  time  of  the  injury.^  And,  an  owner  of 
an  automobile  will  not  be  liable  for  an  injury  to  a  person  riding 
in  his  car  without  his  knowledge  but  as  the  guest  of  the  driver.' 
But,  if  the  injured  passenger  is  a  guest  of  the  owner  of  the  ve- 
hicle, the  owner  is  not  released  from  liability  merely  because  the 
machine  is  driven  Joj  a  chauffeur  or  a  child  instead  of  by  the 
owner.''  And  the  owner  is  not  relieved  from  liability  merely  be^ 
cause  he  did  not  ©xpriessly  invite  the  plaintiff  to  ride  in  the  ear, 
where  he  was  not  a  trespasser  and  he  was  expressly  invited  by  an 
occupant,  and  hisi  presence  in  the  car  was  known  to  and  acceded 
to  by  the  owner.'    In  those  jurisdictions  recognizing  degrees  of  neg- 

3.  Section  377.  ant   not  to   injure   the   deceased   was 

4.  Perkins  v.  Galloway,  18*  Ala.  therefore  the  same  aa  if  he  had  ex- 
265,  69  So.  875.          .  pressly  invited  deceased  to  ride  with 

5.  Heyman  v.  Heyman,  19  Ga.  App.  him.  As  before  remarked,  it  does 
634,  92  S.  E.  25.  seem  hard  that  defendant  should  be 

6.  Powers  v.  Williamson,  189  Ala.  mulcted  in  damages,  when  he  was  at- 
600,  66  So.  585.  And  see  section  tempting  to  do  an  act  of  kindness 
638.  and  curtesy  to  the  deceased  and  his 

7.  Flynn  v.  Lewis  (Mass.),  121  N.  comrade  by  taking  them,  tired  and 
E.  493;  Johnson  v.  Evans  (Minn.),  footsore  from  hunting,  into  his  ma- 
170  N.  W.  220;  Lowell  v.  Williams,  chine  and  proceeding  to  carry  them 
183  N.  Y.  App.  Div.  701,  170  N.  Y.  home,  and  when  he  was  not  at  all 
Suppl.   596.  responsible  for  their  being  away  from 

8.  Galloway  v.  Perkins  (Ala.),  73  home  without  conveyance.  But  this 
So.  956,  wherein  it  was  said:  "It  kindness  and  charity,  in  the  eyes  of 
was  not  necessary  to  a  recovery  that  the  law,  did  not  excuse  defendant 
defendant  himself  should  have  ex-  from  exercising  ordinary  care  not  to 
pressly  invited  intestate  to  ride  in  injure  them.  If  he  had  beep  carry- 
the  car.  The  deceased  was  clearly  ing  their  goods  under  like  conditions, 
not  a  trespasser,  and  was  expressly  he  would  not  have  been  liable  except 
invited  by  one  of  the  parties  in  the  for  gross  negligence  or  wantonness, 
automobile,  and  his  presence  in  the  But  as  to  the  gratuitous  carriage  of 
car  wa,s  known  and  acceded  to  by  persons  the  rule,  as  we  have  shown, 
the  «lefendant.     The  duty  of  defend-  is  diflFerent;  the  carrier  is  then  liable 
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ligence,  such  as  "gross/'  "  ordinary  "  or  "  slight "  ne^igence,  it 
may  be  held  that  the  driver  of  an  automobile  taking  a  gratuitous 
passenger,  is  liable  only  in  case  of  "  gross  "  negligence.'  But,  in 
those  jurisdictions  where  the  courts  do  not  recognize  the  degrees  of 
negligence,  it  is  said  that  "  ordinary "  care  under  the  circiun- 
stances  measures  the  duty  of  the  driver  of  the  machine/"  If  the 
driver  attempts  to  cross  a  railroad  track  in  the  face  of  an  ap- 
proaching train  and  the  machine  is  struck  through  his  miscalcula- 
tion of  the  danger,  there  may  be  a  liability.^^  The  driver  is  not 
an  insurer  of  the  safety  of  his  passenger,  nor,  in  the  case  of  a 
guest  or  gratuitous  passenger,  is  he  liable  as  a  common  carrier.^ 
Where,  in  an  action  against  the  city  of  New  York,  brought  by  a 
police  officer  who,  while  riding  in  the  course  of  his  duty  in  an  au- 
tomobile owned  by  the  mimicipality,  was  injured  when  a  wheel 
of  the  car  collapsed,  the  court,  instead  of  taking  a  general  verdict 
submitted  four  specific  questions  of  fact,  it  was  error  to  refuse 
to  charge  that  the  plaintiff  was,  nevertheless,  under  the  burden 


for  failure  to  exercist  reasonable  care 
as  to  the  safety  of  those  gratuitously 
riding  with  him,  and  the  fact  that 
he  himself  is  subjected  to  the  same 
liability  or  probability  of  injury,  or 
is  himself  injured,  as  are  the  guests, 
does  not  preclude  a.  recovery  against 
him  for  injury  to  those  -who  are  so 
riding  with  him." 

9.  Massaletti  v.  Fitzroy,  238  Mass. 
487,  118  N.  E.  168.  See  also  Flynn 
V.  Lewis   (Mass.),  121  N.  E.  493. 

10.  Avery  v.  Thompson  (Me.),  103 
Atl.  4.  "  Did  the  defendant  exercise 
toward  his  invited  guest  that  degree 
of  care  and  diligence  which  would 
seem  reasonable  and  proper  from  the 
character  of  the  thing  undertaken? 
The  thing  undertaken  was  the  trans- 
portation of  the  guest  in  the  defend- 
ant's automobile.  The  act  itself  in- 
volved some  danger,  because  the  in- 
strumentality is  commonly  known  to 
be  a  machine  of  tremendous  power, 
high  speed,  and  quick  action.  All 
these  elements  may  be  supposed  to 
have   been   within   the  contemplation 


of  the  guest  when  she  accepted  the 
invitation.  In  a  sense  she  may  be 
said  to  have  assumed  the  risks  ordi- 
narily arising  from  these  elements, 
provided  the  machine  is  controlled 
and  managed  by  a  reasonably  pru- 
dent man  who  will  not  by  his  own 
want  of  due  care  increase  their  dan- 
ger or  subject  the  guest  to  a  newly 
created  danger.  In  other  words,  we 
conceive  the  true  rule  to  be  that  the 
gratuitous  undertaker  shall  be  mind- 
ful of  the  life  and  limb  of  his  guest 
and  shall  not  unreasonably  expose 
her  to  additional  peril.  This  would 
seem  to  be  a  sane,  sound,  and  work- 
able rule;  one  consistent  with  estab- 
lished legal  principles  and  just  to 
both  parties.  It  leaves  the  determi- 
nation of  the  issue  to  the  jury  as  a 
question  of  fact."  Avery  v.  Thomp- 
son   (Me.),   103  Atl.   i. 

11.  Avery  v.  Thompson   (Me.),  103 
Atl.   4. 

12.  Jacobs  ».  Jacobs,  141  l.a.  272, 
74  So.  992. 
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of  proving  the  negligence  of  the  defraidant  or  of  its  employee,  th& 
ehauffeur.^^ 

Sec.  679.  Imputation  of  driver's  negligence  to  other  occu- 
pant —  majority  view. 

Though  the  decisions  are  not  entirely  harmonious  on  the  sub- 
ject, the  view  established  by  the  overwhelming  weight  of  authority 
is  that  the  negligence  of  the  driver  of  a  motor  vehicle  is  not  im- 
puted to  a  passenger  who  has  no  control  over  his  operation  .of  the 
machine."    To  state  the  rule  in  other  words,  the  negligence  of  the 


13.  McCormick  v.  New  York,  163 
App.  Div,  539,  147  N.  Y.  Suppl.,  917, 
wherein  the  court  ejcplained  its  views 
as  follows:  "I  do  not  think,  how- 
ever, that  the  defendant  was  liable 
as  a  matter  of  law,  whether  or  not 
this  wheel  collapsed  after  it  struck 
the  boulder  or  before,  or  that  the  de- 
fendant was  liable  to  the  deceased  if 
the  chauffeur  drove  the  car  negli- 
gently. Here  was  a  policeman  in  the 
discharge  of  his  duty,  protecting  a 
city  paymaster  in  performing  his 
duty  in  paying  oflF  the  city  employees. 
Both  men  were  engaged  in  the  dis-. 
charge  of  duties  devolving  upon  the 
municipality.  While  they  may  not 
be  said  to  be  fellow-workmen  in.  the 
strict  acceptation  of  t^at  term,  they 
both  owed  a  duty  to  thp  defendant 
and  were  in  the  performance  of  their 
duty  when  the  accident  happened. 
There  is  not  the  slightest  evidence 
that  this  chauffeur  was  not  a  per- 
fectly competent  man,  or  that  he  was 
intoxicated  or  driving  t)ie  car  in  a 
reckless  and  improper  manner.  They 
were  on  a  country  road  outside  of  the 
city  limits;  the  chauffeur,  so  far  as 
appears  from  the  evidence,  was  at- 
tending to  his  duties  and  driving  the 
car,  considering  the  condition  of  the 
road  and  the  locality  as  well  as  he 
could.  I  think  it  very  doubtful 
whether  the  finding  that  the  chauf- 
feur was  guilty  of  negligence  was  sus- 
tained  by   the  evidence,   but   at   any 


rate  I  do  not  think  that  a  municipal- 
coipora^tion  is,  liable  to  one  of  its 
employees  or  a  public  officer  engaged 
in  the  business  of  the  municipality 
because  another  employee  engaged  in 
performing  the  same  duty  was  negli- 
gent. All  three  men,  the  paymaster, 
chauffeur  and  the  police  officer,  were- 
engaged  in  the  performance  of  a  com- 
mon duty  to  the  municipal  corpora- 
tion of  t^e  city  of  New  York.  While 
engaged  in  that  common  employment 
or  performance  of  a  common  duty, 
an  accident  to  the  automobile  hap- 
pened, at  which  time  the  jury  hav& 
fo^nd  that  the  chauffeur  was  negli- 
gent. There  was  no  finding  here  that 
this  negligence  of  the  chauffeur 
caused  the  accident  which  resulted  in 
the  death  of  the  deceased.  There  was 
a  simple  abstract  question  as  to 
whether  the  driver  of  the  machine 
was  negligent,  to  which  the  jury  an- 
swered "  Yes."  I  do  not  think  that 
that  finding  standing  alone  was  suffi- 
cient to  justify  a  general  verdict 
against  the  defendant  for  the  inju- 
ries which  were  caused  by  the  acci- 
dent to  the  automobile." 

14.  United  States. — City  of  Balti- 
more V.  State  of  Maryland,  166  Fed. 
641;  Dale  v.  Denver  City  Tramway 
Co.,  173  Fed.  787,  97  C.  C.  A.  511; 
Long  Island  R.  Co.  v.  Darnell,  221 
Fed.  191;  Lehigh  Vfilley  E.  Co.  v. 
Emens,  331  -Fed.  636,  145  C.  C.  A. 
523. 
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Alabama. — Birmiiigliain,  etc.  Co.  v. 
Carpenter,  194  Ala.  141,  69  So.  686; 
Oalloway  v.  Perkins,  73  So.  956. 

Arkansas. — Carter  v.  Brown,  206 
S.  W.  71;  Miller  v.  Ft.  Smith  Light 
A  Tract.  Co.,  206  S.  W.  329. 

California. — ^Bresee  v.  Los  Angeles 
Traction  Co.,  149  Cal.  131,  85  Pac. 
152,  5  L.  R.  A.  (N.  S.)  1059;  Thomp- 
son V.  Los  Angeles,  etc.,  R.  Co.,  165 
CaL  748,  134  Pac.  709 ;  Lynn  v.  Good- 
win, 170  Cal.  112,  148  Pac.  927; 
Parmeliter  v.  McDougall,  173  Cal. 
306,  156  Pac.  460;  Bryant  v.  Pacific 
Elec.  Ry.  Co.,  174  Cal.  737,  164  Pac. 
385;  Lininger  v.  San  Francisco,  etc., 
R.  Co.,  18  Cal.  App.  411,  123  Pac. 
S35 ;  Irwin  v.  Golden  State  Auto  Tour 
Co.,  171  Pac.  1059;  Wiley  v.  Yoiing, 
174  Pac.  316;  Ellis  v.  Central  Cali- 
fornia Tract.  Co.,  174  Pac.  407. 

Colorado. — Denver  Tramway  Co.  v. 
Orbach,  173  Pac.  1063. 

Connecticut. — Clarke  v.  Connecticut 
St.  Ry.  Co.,  83  Conn.  219,  76  Atl. 
533;  Sampson  v.  Wilson,  89  Conn. 
707,   96  Atl.   163. 

Georgia. — ^Adamson  v.  McEwan,  12 
Ga.  App.  508,  77  S.  E.  591. 

Illinois. — Eckels  v.  Muttschall,  230 
111.  462,  82  N.'  E.  872;  Gaffney  v. 
Dixon,  157  111.  App.  589;  Sutton  v. 
City  of  Chicago,  195  111.  App.  261; 
Ferry  v.  City  of  Waukegan,  205  111. 
App.  109. 

Indiana. — Indiana  Union  Traction 
Co.  V.  Love,  180  Ind.  443,  99  N.  E. 
1005;  Pittsburgh,  etc.,  R.  Co.  v.  Kep- 
hert,  112  N.  E.  351;  Chicago  I.  &  L. 
Ry.  Co.  v.  Lake  County  Savings  & 
Trust  Co.,  114  N.  E.  454;  Union 
Traction  Co.  of  Indiana  v.  Haworth, 
115  N.  E.  753. 

Iowa. — Lawrence  v.  Sioux  City,  172 
Iowa,  320,  154  N.  W.  494;   Stoker  v. 
Tri-City  Ry.  Co.,  165  N.  W.  30;  Nels 
V.  Rider,  171  N.  W.  150. 
Kansas.- — Williams    v.    Withington. 


88  Kan.  809,  129  Pac.  1148;  Corley 
V.  Atchison,  etc.,  Ry.  Co.,  90  Kans. 
70,  133  Pac.  555;  Anthony  v.  Kief- 
ner,  96  Kans.  194,  150  Pac.  524;  Den- 
ton v.  Missouri,  K.  &  T.  Ry.  Co.,  97 
Kans.  498,  155  Pac.  812;  Burzie  v. 
Joplin,  etc.,  Ry.  Co.,  171  Pac.  351; 
Schaefer  v.  Arkansas  Valley  Inter- 
urban  Ry.  Co.,  179  Pac.  323. 

Kentucky. — Livingston  &  Co.  v. 
Philley,  155  Ky.  334,  159  S.  W.  665 ; 
Hackworth  v.  Ashby,  165  Ky.  796, 
178  S.  W.  1074;  Collins  Ex'rs  .. 
Standard  Ace.  Ins.  Co.,  170  Ky.  27, 
185  S.  W.  112;  Coughlin  v.  Mark,  173 
Ky.  728,  191  S.  W.  503;  Winston's 
Adm'r  v.  City  of  Henderson,  179  Ky. 
220,  300   S.   W.   330. 

Louisiana.— -'Rohy  v.  Kansas  City 
Southern  Ry.  Co.,  130  La.  880,  58  So. 
696,  41  L.  R.  A.  (N.  S.)  355;  Brous- 
sard  V.  Louisiana  Western  E.  Co., 
140  La.  517,  73  So.  606;  Jacobs  v. 
Jacobs,  141  La.  272,  74  So.  992; 
Peterson  v.  New  Orleans  Ry.  &  Light 
Co;,  152  La.  835,  77  So.  647;  Ma- 
ritzky  v.  Shreveport  Rys.  Co.  (144 
La.),  81  So.  253. 

Maine. — Pease  v.  Gardner,  113  Me. 
264,  93  Atl.  550;  Cobb  v.  Cumberland 
County  Power  &  Light  Co.,  104  Atl. 
844. 

Maryland. — United  Rys.  &  Elee 
Co.  V.  Grain,  123  Md.  333,  91  Atl. 
405;  Baltimore  &  0.  R._  Co.  v.  State 
to  Use  of  McCabe,  104  Atl.  465. 

Massachusetts. — Schultz  v.  Old  Col- 
ony St.  Ry.  Co.,  193  Mass.  309,  79 
N.  E.  873,  8  L.  E.  A.  (N.  S.)  597, 
118  Am.  St.  Rep.  503,  9  Ann.  Cas. 
403;  Miller  v.  Boston  &  Northern 
Street  Ry.,  197  Mass.  535,  83  N.  E. 
990;  Chadbourne  v.  Springfield.  Ry. 
Co.,  199  Mass.  574,  85  N.  E.  737; 
Loftus  V.  Pelletier,  233  Mass.  63,  111 
N.  E.  712. 

Michigan. — Ommen  v.  Grand  Trunk 
Western  Ry,,  169  N.   W.  914. 
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Minnesota. — Ward  v.  Meeds,  114 
Minn.  18,  130  N.  W.  2;  Carnigie  v. 
Great  Northern  R.  Co.,  138  Minn.  14, 
150  N.  W.  164;  Zenner  v,  Great 
Northern  Ey.  Co.,  135  Minn.  37,  159 
N.  W.  1087;  Kokesh  v.  Price,  136 
Minn.  304,  161  N.  W.  715 ;  McDonald 
V.  Mesaba  Ry.  Co.,  137  Minn.  275, 
163  N.  W.  298;  Carson  v.  Turrish, 
168  N.  W.  349. 

Missouri. — Zalotuchin  v.  Metropoli- 
tan St.  Ry.  Co.,  127  Mo.  App.  577, 
106  S.  W.  548 ;  Turney  v.  United  Rys. 
of  St.  Louis,  155  Mo.  App,  513,  135 
S.  W.  93;  Rush  v.  Metropolitan  St. 
R.  Co.,  157  Mo.  App.  504,  137  S.  W. 
1029;  McFadden  v.  Metropolitan  St. 
Ry.  Co.,  161  Mo.  App.  652,  143  S. 
W.  884;  Byerley  v.  Metropolitan  St. 
R.  Co.,  172  Mo.  App.  470,  158  S.  W. 
413;  Graham,  v.  Sly,  177  Mo.  App. 
348,  164  S.  W.  136;  Rappaport  v. 
Roberts   (Mo.  App.),  203  S.  W.  676. 

Montana. —  Sherris  v.  Northern 
Pac.  Ry.  Co.,  175  Pac.  369. 

Jfebraska.—hoso  v.  Lancaster 
County,  77  Neb.  466,  109  N.  W. 
752,  8  L.  R.  A.  (N.  S.)  618;  Reudel- 
huber  v.  Douglas  County,  100  Neb. 
687,  161  N.  W.  174. 

New  Jersey. — Horandt  v.  Central 
R.  Co.,  81  N.  J.  Law,  488,  83  Atl. 
511;  Lange  v.  New  York,  etc,  R.  Co., 
89  N.  J.  Law,  604,  99  Atl.  346. 

New  York. — Ward  v.  Brooklyn 
Heights  R.  Co.,  119  App.  Div.  487, 
104  N.  Y.  Suppl.  95;  Noakes  v.  New 
York  Central,  etc.,  R.  Co.,  131  App. 
Div.  716,  106  N.  Y.  Suppl.  522,  af- 
firmed 195  N.  Y.  543,  88  N.  E.  1126; 
Terwilliger  v.  Long  Island  R.  Co., 
152  App.  Div.  168,  136  N.  Y.  Suppl. 
733;  Harding  v.  City  of  New  York, 
181  N.  Y.  App.  Div.  251,  168  N.  Y. 
Suppl.   265. 

North  Carolina. — ^Hunt  v.  North 
Carolina  R.  Co.,  170  N.  Car.  442,  87 
S.   E.   310;    McMilHan  v.   Atlanta   & 


C.  4ir  I^ine  Ry.  Co.,  172  N,  C.  853, 
90  §.  E.   683., 

North  Oafcoto.— Chambers  .  V.  Min- 
neapolis, etc.,  Ry.  Co.,  37  N.  Dak. 
377,  163  N.  W.  824. 

Ohio. — Toledo  Rys.  &  Light  Co.  v. 
Mayers,  93  Ohio  St.  304,  112  X.  E. 
1014. 

Oklahoma. — St.  Louis  &  S.  F.  E. 
Co.  v.  Bell,  159  Pae.  336. 

Oregon. — Rogers  v.  Portland,  etc., 
P.  Co.,  66  Oreg. .  244,  134  Pac.  9 ; 
Tonseth  v.  Portland,  etc.,  Co.,  70 
Oreg.  341,  141,  Pac.  .868;  Sanders,  v. 
Taber,  79  Oreg.  523,  155  Pac. 
1194  (motor  cycle)  ;  White  v.  Port- 
land Gas  &  Coke  Co.,  84  Oreg.  643, 
165  Pac.  1005 ;  Eobison  v.  Oregon- 
Washington  R.  &  Nay.  Co.,  176  Pac. 
594. 

Pemtsylvama.—'Wsi.ciiBraHii  v.  Bal- 
timore &  0.  R.  Co.,  233  Pa.  St.  465, 
82  Atl.  755;  Senft  v.  Western  Md. 
Ey.  Co.,  246  Pa.  St.  446,  92  Atl.  553 ; 
Dunlap  V.  Philadelphia  Eapid  Tran- 
sit Co.,  248  Pa.  St.  130,  93  Atl.  873 ; 
Hardie  v.  Barrett,  257  Pa.  42,  101 
Atl.  75;  Sisson  v.  City  of  Philadel- 
phia, 93  Atl.  936;  VoCca  v.  Pennsyl- 
vania E.  Co.,  103  Atl.  283;  Wanner 
v.  Philadelphia,  etc.,'  Ey.  Co.,  104 
Atl.   570. 

Rhode  Island. — Hermann  v.  Rhode 
Island  Co.,  36  R.  I.  447,  90  Atl.  813. 

South  Carolina. — Latimer  v.  An- 
derson County,  95  S.  Car.  187,  78  S. 
E.  879. 

Tennessee. — ^Knoxville  Ry.  &  Light 
Co.  V.  Vangilden,  132  Tenn.  487,  178 
S.  W.  1117. 

Texas. — ^Routledge  v.  Rambler  Auto 
Co.  (Civ.  App.),  95  S.  W.  749;, Lyon 
V.  Phillips,  196  S.  W.  995;  El  Paso 
Elec.  Ey.  Co.  v.  Benjamin  (Civ. 
App.),  202  S.  W.  996. 

Utah. — Montague  v.  Salt  Lake  & 
V.  E.  Co.,  174  Pac.  871. 

yermont. — Wenworth      v.      Water- 
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persoii.^^  In  cae6i  of  the  concurring  n^ligence  of  two  per- 
sons resulting  in  an  injury  to  an  occupant  of  an  automo- 
bile, both  may  be  liable  jointly  or  severally  for  the  tort/* 
To  the  general  nile  certain  exceptions  are  to  be  granted. 
Thus,  it  is  said,  if  the  driver  and  the  passenger  are  engaged  in 
a  common  purpose  or  joint  enterprise,  the  negligence  of  the  driver 
may  be  the  negligence  of  the  other  occupant.^'  Another  ap- 
parent exception  exists  when  the  negligence  of  the  driver  is  the 
sole  proximate  cause  of  the  injury.-'*  This  exception  is  more  ac- 
curately stated  as  a  rule  of  proximate  cause.  That  is  to  say,  to 
take  a  concrete  case,  when  an  automobile  collides  witJh  a  railroad 
train  and  a  passengea-  is  injured,  if  the  negligence  of  the  driver  of 
the  machine  can  be  said  to  be  the  sole  proximate  cause  of  the  in- 
jury, the  railroad  company  escapes  liability,  not  so  much  on  the 
theory  of  contributory  negligence  of  the  driver  as  on  the  ground 
that  no  negligence  on  its  part  is  shown.-''  Under  the  general  rule, 
if  a  guest  or  passenger  in  a  vehicle  is  injured  by  reason  of  a  col- 
lision! with  another  vehicle,^"  or  -with  a  railroad  train  ^^ .  or  street 


bury,  90  Vt.  60,  96  Atl.  334;  Ban- 
croft V.  Cote,  90  Vt.  358,  98  Atl.  915; 
Howe  V.  Central  Vermont  Ry.  Co., 
101   Atl.    45. 

Virginia. — Virginia  Ry.  &  Power 
Co.  V.  Gorsueh;  120  Va.  655,  91  S. 
E.  632. 

Washington. — Beach  v.  City  of  Se- 
attle, 85  Wash.  379,  148  Pac.  39; 
Dillabough  v.  Okanogan  County,  178 
Pac.  803. 

Prospective  passenger. —  The  negli- 
gence of  the  driver  of  a  vehicle  is  not 
imputed  to  a  person  who.  is  struck 
by  an  automobile  while  he  is  entering 
such  vehicle.  Irwin  v.  Golden  State 
Auto  Tour  Co.  (Cal.),  171  Pac.  1059. 

15.  Indiana  Unian  Traction  Co.  v. 
Love,  180  Ind.  443,  99  N.  E.  1005; 
Denton  v.  Missouri,  K.  &  T.  Ry.  Co., 
97  Kans.  498,  155  Pac.  8.13;  Hack- 
worth  v.  Ashby,  165  Ky.  796,  178  S. 
W.  1074:  Tonseth  v.  Portland,  etc., 
Co,   70  Oreg.   341,  141   Pac.   868. 

16.  Kilkenny   v.  Backins,   187   Fed- 


382;    Coleman  v.  Minneapolis  St.  R. 
Co.,   113  Minn.  364,  129  N.  W.  762. 

17.  Section    682. 

18.  Karples  v.  City  Ice  Delivery 
Co.  (Ala.),  73  So.  643;  Bagwell  v. 
Southern  Ry.  Co.,  167  N.  Car.  811, 
83  S.  E.  814;  McMilliam  v.  Atlanta 
&  C.  Air  Line  Ry.  Co.,  173  N.  Car. 
853,  90  S.  E.  683;  White  v.  Portland 
Gas  &  Coke  Co.,  84  Oreg.  643,  165 
Pac.  1O05. 

19.  Bagwell  v.  Southern  Ry.  Co., 
167  N.  Car.  611,  83  S.  E.  814. 

20.  Irwin  v.  Golden  State  Auto 
Tour  Co.  (Cal.),  171  Pac.  1059; 
Sampson  V.  Wilson,  89  Conn.  707,  96 
Atl.  163;  Williams  v.  Withington,  88 
Kan.  809,  129  Pac.  1148;  Hackworth 
V.  Ashby,  165  Ky.  796,  178  S.  W. 
1074;  Ward  v.  Meeds,  114  Minn.  18, 
130  N.  W.  3;  Kokesh  v.  Price,  136 
Minn.  304,  161  N.  W.  715;  Carson 
V,  Turrish  (Minn,),  168  N,  W.  349; 
Sanders  v.  faber,  79  Oreg.  533,  155 
Pac.  1194;  Bancroft  v.  Cote,  90  Vt. 
358,  98  Atl.  915. 
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21.  United  States. — Lehigh  Valley 
E.  Co.  V.  Emens,  231  Fed.  636,  145 
C.  C.  A.  533. 

Alabama. — Birmingham,  etc.,  Co.  v. 
Carpenter,  194  Ala.  141,  69  So.  626. 

California. — Ellis  v.  Central  Cali- 
tomia  Tract.  Co.  (Cal.  App.),  174 
Pac.  407. 

/nStono.— Pittsburgh,  etc.,  R.  Co. 
V.  Kephert,  112  N.  E.  351;  Chicago 
I.  &  L.  Ey.  Co.  V.  Lake  County  Sav- 
ings &  Trust  Co.,  114  N.  E.  454. 

Kansas. — Cor  ley  v.  Atchison,  etc., 
Ey.  Co.,  90  Kans.  70,  133  Pac.  555; 
Denton  v.  Missouri,  K.  &  T.  Ey.  Co., 
«7  Kans.  498,  155  Pac.  8,12;  Burzio 
V.  Jbplin,  etc.,  Ey.  Co.,  171  Pac.  351. 

Louisiana. — Broussard  v.  Louisi- 
ana Western  E.  Co.,  140  La.  517,  73 
So.  606. 

Maryland. — Baltiinore  &  0.  E.  Co. 
V.  State  to  Use  of  McCabe,  104  Atl. 
465. 

Michigan. — Ommen  v.  Grand  Trunk 
Western  Ey.,   169  N.  W.  914. 

Minnesota. — Garnigie  v.  Great 
Northern  R.  Co.,  128  Minn.  14,  150 
j!J.  W.  164;  Zenner  v.  Great  North- 
cm  Ey.  Co.,  135  Minn.  37,  159  N.  W. 
10S7. 

flew  Jersey. — Lange  v.  New  York, 
etc.,  E.  Co.,  89  N.  J.  L.  604,  99  Atl. 
346. 

Vew  York. — Noakes  v.  New  York 
Central,  etc.,  E.  Co.,  121  App.  Div. 
716,  106  N.  Y.  Suppl.  523,  affirmed 
195  N.  Y.  543,  88  N.  E.  1136;  ter- 
■williger  v.  Long  Island  E.  Co.,  152 
App.  Div.  168,  136  N.  Y.  Suppl.  733. 
■"  The  duty  which  is  imposed  upon  a 
passenger  in  a  vehicle,  crossing  a 
steam  railroad  track  and  the  ques- 
tion as  to  the  extent  that  a  passen- 
ger in  a  vehicle  is  prepluded  from 
recovering  by  reason  oJ  the  negli- 
gence of  the  driver  or  person  operat- 
ing the  motive  power  of  the  vehicle 
lia\e    been    discussed,    but    it    is    set- 


tled in  this  State  that  the  contribu- 
tory negligence  of  the  driver  or  op- 
erator of  the  vehicle  is  not  charge- 
alble  against  a  passenger,  but  that  in 
such  a  case  the  passenger  is  to  be 
judged  by  the  duty  that  the  law  im- 
poses upon  him  under  the  circum- 
stances existing  at  the  time  of  the 
accident.  There  is  no  doubt  but  that 
a.  traveler  approaching  a  railroad 
track  is  bound  before  crossing  the 
track  to  use  both  his  eyes  aiid  his 
ears  to  discover  if  pdssible  whether 
a  train  is  approaching."  Noakes  v. 
New  York  Central,  etc.,  E.  Co.,  121 
App.  Div.  716,  106  N.  Y.  Suppl.  533, 
affirmfed  195  N.  Y.  543,  88  N.  E. 
1126. 

North  Carolina. — Hunt  v.  North 
Carolina  E.  Co.,  170  N.  Car.  442,  87 
S.  E.  210. 

Oklahoma. — St.  Louis  &  S.  F.  E. 
Co.  v.  Bell,  159  Pac.  336. 

Oregon. — Eobison  v.  Oregon-Wash- 
ington E.  &  Nav.  Co.,  176  Pac.  594. 

Petmsylvania. — Waehsmith  v.  Bal- 
timore &  O.  E.  Co.,  233  Pa.  St.  465, 
83  Atl.  755;  Senft  v'.  Western  Md. 
Ey.  Co.,  246  Pa.  St.  446,  93  Atl.  553; 
Vocca  V.  Pennsylvania  E.  Co.,  103 
Atl.  283. 

Utah. — Montague  v.  Salt  Lake  & 
U.   E.  Co.,   174  Pac.   871. 

28.  United  States. — Dale  v.  Denver 
City  Tramway  Co.,  173  Fed.  787,  97 
C.  C.  A.  511. 

California. — ^Thompson  v.  Los  An- 
geles, etc.,  E.  Co.,  165  Cal.  748,  134 
Pac.  709;  Lininger  v.  San  Francisco, 
etc.,  R.  Co.,  18  Cal.  App.  411,  133 
Pac.  235. 

Colorado. — Denver  Tramway  Co.  v. 
Orbach,  173  Pac.  1063. 

Illinois. — Eckels  v.  Muttschall,  330 
111.  463,  83  N.  E.  872. 

Indiana. — Indiana  Union  Traction 
Co.  V.  Love,  180  Tnd.  442.  99  N.  F. 
1005. 
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and  he  has  no  control  ovex  the  driver  and  is  not  guilty  of  contribu- 
tory negligence,  he  will  not  be  barred  from  a  recovery  for  his  in- 
juries, merely  because  the  driver  of  the  machine  was  guilty  of 
negligence.  With  especial  force  does  the  rule  apply  when  the 
passenger  is  merely  a  guest  or  gratuitous  passenger,  and  there  is 
no  family  or  business  relation  between  him  and  the  driver  or  owner 
<xf  the  machine.^*    And  the  fact  that  the  owner  of  an  automobile 


Iowa. — stoker  v.  Tri-City  Ry.  Co., 
165  N.  W.   30. 

Massachusetts.  —  Chadbourne  v. 
Springfield  Ey.  Co.,  199  Mass.  574, 
S5  N.  E.  737. 

Minnesota. — McDonald  v.  Mesaba 
Ry.  Co.,  137  Minn.  275,  163  N.  W. 
298. 

Missouri. — Turney  v.  United  Eys. 
of  St.  Louis,  155  Mo.  App.  513,  135 
S.  W.  93;  Rush  v.  Metropolitan  St. 
R.  Co.,  157  Mo.  App.  504,  137  S.  W. 
1029. 

Wem  York. — Ward  v.  Brooklyn 
Heights  R.  Co.,  119  App.  Div.  487, 
104  N.  Y.  Suppl.  95. 

Ohio. — Toledo  Rya.  &  Light  Co.  v. 
Mayers,  93  Ohio  St.  304,  113  N.  E. 
1014. 

Oregon. — Rogers  v.  Portland,  etc., 
P.  Co.,  66  Greg,  344,  134  Pao.  9; 
Tonseth  v.  Portland,  etc.,  Co.,  70 
Oreg.  341,  141  Pac.  868. 

Texas. — El  Paso  Elec.  Ry.  Co.  v. 
Benjamin  (Civ.  App.),  203  S.  W. 
■996. 

Virginia.- — Virginia  Ry.  &  Power 
Co.  V.  Gorsucli,  120  Va.  655,  91  S.  E. 
632. 

23.  City  of  Baltimore  v.  State  of 
Maryland,  166  Fed.  641;  Ferry  v. 
City  of  Waukegan,  205  111.  App.  109; 
Lawrence  v.  Sioux  City,  173  Iowa, 
330,  154  N.  W.  494;  Loso  v.  Lancas- 
ter County,  77  Neb.  466,  109  N.  W. 
753,. 8  L.  R.  A.  (N.  S.)  618;  Keudel- 
huber  v.  Douglas  County,  100  Neb. 
«87,  161  N.  W.  174;  Harding  v.  City 
of  New  York,  181  N.  Y.  App.  Div. 
35lj  168  N.  Y.  Suppl.  365 ;  Latimer  v. 
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Anderson  County,  95  S.  Car.  187,  78 
S.  E.  879 ;  Knoxville  Ry.  &  Light  Co. 
V.  Vangilden,  133'Tenn.  487,  178  S. 
W.  1117;  Dillabough  v.  Okanogan 
County   (Wash.),  178  Pac.  803. 

24.  United  States.— Da.le  v.  Denver 
City  Tramway  Co.,  173  Fed.  787,  97 
C.   C.   A.   511. 

Alabama. — .Galloway  v.  Perkins,  73 
So.   956. 

California. — Lininger  v.  San  Fran- 
cisco, etc.,  R.  Co.,  18  Ckl.  App.  411, 
133   Pac.   235. 

Gonmecticut. — ^Sampson  v.  Wilson, 
89  Conn.  707,  96  Atl.  163. 

Indiana. — Indiana  Union  Traction 
'Co.  V.  Love,  180  Ind.  442,  99  N.  E. 
1005;  Pittsburgh,  etc.,  R.  Co.  v.  Kep- 
hert,  112  N.  E.  251;  Union  Traction 
Co.  of  Indiana  v.  Hawworth,  ll5  N. 
e!  753. 

Iowa. — Lawrence  v.  Sioux  City,  173 
Iowa,  320,  154  N.  W.  494. 

KoMsas. — Corley  y.  Atchison,  etc., 
Ry.   Co.,  90  Kans.   70,  133  Pac.   555. 

Kentuchy.^—'H&ckwoTt'ii  v.  Ashby, 
165  Ky.  796,  178  S.  W.  1074;  Collins 
Ex'rs  V.  Standard  Ace.  Ins.  Co.,  170 
Ky.  37,  185  S.  Wi  113;  Coughlin  v. 
Mark,   173  Ky.   728,  191   S.  W.   503. 

Louisiana. — Jacobs  v.  Jacobs,  141 
La-  272,   74   So.   993. 

Massachusetts.  —  Chadbourne  v. 
Springfield  Ry.  Co.,  199  Mass.  574, 
85  N.  E.  737. 

Minnesota. — Carnegie  v.  Great 
Northern  R.  Co.,  138  Minn.  14,  150 
N.  W.  164;  Zenner  v.  Great  North- 
ern  Ry.   Co.,   135   Minn.   37,   159  N. 
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permits  his  guest  to  give  some  direction^  to  the  chauffeur  as  to;  tte 
running  of  the  machine,  does  jiot  niake  the  chauffeur  an  agent  of 
the  guest  so  as  to  charge  hi^  negligence  to  the  guest.^^  Thus  the  neg- 
ligence of  a  young  gentleman  driving  an  automobile  will  not  be 
imputed  to  a  young  lady  who  is  riding  with  him  on  a  pleasure  ti'ip.^'^ 

Sec.  680.  Imputation  of  driver's  negligence  to  other  occu- 
pant—  minority  view. 

In  England  it  was  formerly  held  that  one  who  voluntarily  be- 
comes a  passenger  in  a  conveyance  thereby  so  identifies,  himself 
with  the  driver  that  he  cannot  recover  for  an  injury  negligently 
inflicted  by  a  third  person,  if  the  driver's  negligence  was  a  con- 
tributing cause. ^^  This  vievsf  was  afterwards  repudiated  in  that 
country,^*  and  has  not  been  followed  to  any  considerable  extent  in 
this  country,  but  there  are,  nevertheless,  decisions  which  support 
it.^  The  theory  or  fiction  in  law  on  which  these  deci- 
sions are  based  is  that  the  relation  between  the  driver  and  injured 
occupant  is  that  of  principal  aud  agent  or  master  and  servant. 
Where,  as  in  the  case  of  an  infant,  the  injured  person  is  incom- 

W.  1087;   Carson  v.  Turrish,  168  N,  Oreg.  341,  141  Pac.   868;   Sanders  v. 

W.  349.  Taber,   79  Oreg.   532,   155  Pac.   1194. 

Missouri. — Turney   v.   United   Rys.  Pennsylvania. — Voeca    v.    Pennsyl- 

of  St.  Louis,  155  Mo.  App.   513,  135  vania  R.  Co.   (Pa.  St.),  102  Atl.  383. 

S.   W.   93;    Graham  v.   Sly,   177  Mo.  Texas.— -'Lyon     v.      Phillips      (Civ. 

App.  348,  164  S.  W.  136;  Rappaport  App.),  196  S.  W.  995;  EI  Paso  Elec. 

V.    Roberts    (Mo.   App.),    203    S.    W.  Ry.    Co.    v.    Benjanjin     (Civ.    App.), 

676.  202  S.  W.  996. 

Ifew     York. — ^Ward     v.     Brooklyn  85.  Collins   Exr's  v.   Standard   Ae- 

Heights  Car  Co.,  119  App.  Div.  487,  cident  Ins.  Co.,  170  Ky.  27,  185  S.  W. 

104  N.  Y.   Suppl.   95;   Terwilliger  v.  112. 

Long  Island   R.    Co.,    152   App.   Div.  26.  l\irney  \\.   United   Rys.   of   St. 

168,    136.  N.   y.    Suppl.    722;    Cham-  Louis,  155  Mo.  App.  513,  135  S.  W.. 

bers  V.  Minneapolis,  etc.,  Ry.  Co.,  37  93. 

N.  Dak.  377,  103  N.  W.  824.  27.  Thorogood   v.    Bryan,    8    C.    B.. 

Ohio. — Toledo  Rys.  &  Light  Co.   v.  (Eng.)    115. 

Mayers,  93  Ohio  St.   304,   112  N.   E.  88.  The    Bernina,    L.    R.    12    Prob.. 

1014.  Div.   (Eng.)   58. 

Oklahoma. — St.  Louis,  etc.,  R.  Co.  89.  Kneeshaw    v.     Detroit    United 

V.   Bell,   159  Pac.   336.  Ry.,  lesTMich.  697,  135  N.  W.  903; 

Oregon. — Rogers   v.    Portland,   etc.,  Granger    v.    Farrant,    179    Mich;    19, 

P.    Co.,    66    Oreg.    244,    134   Pac.    9;  146  N.  W.  218.     See  also  Webber  v.. 

Tonseth    v.    Portland,    etc.,    Co.,    70  Billings,    184   Mich.    119    150   N.    W\ 

332. 
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petent  to  enteo-  into  a  contract  of  agency,  Ijie  doctrine  is  not  ap- 
plied. Hence,  the  negligence  of  the  driver  is  not  imputed  to  a 
minor  riding  in  the  machine.^" 

Sec.  681.  Imputation  of  driver's  negligence  to  other  occu- 
pant—  statutory  change  in  doctrine  of  im- 
puted negligence. 

In  Alabama^  the  Legislature  enacted  a  statute  providing,  "  The 
contributory  negligence  of  the  person  operating  or  driving  any  mo- 
tor vehicle  in  this  State  shall  be  imputed  to  every  occupant  of  said 
motor  vehicle  at  the  time  of  such  negligence  in  actions  brought  by 
such  occupant  or  his  personal  representatives  for  the  recovery  for 
damages  for  death  or  personal  injui-y  whether  the  relation  of 
principal  and  agent  exists  between  such  person  operating  or  driv- 
ing such  motor  vehicle  and  such  occupant  or  not,  provided  that 
the  provisions  of  this  section  shall  not  apply  to  passengers  paying 
fare  and  riding  in  a  motor  vehicle  regularly  used  for  public  hire." 
The  courts,  ho^vever,  have  held  that  the  enactment  was  unconsti- 
tutional in  that  it  was  an  unjust  discrimination  between  persons 
riding  "in  motor  vehicles  and  those  riding  in  other  classes  of  con- 
veyances.'^ 

30.  Donlin  v.  Detroit  United  Ry.  stiument  of  use  and  travel — as  was 
(Mich.),  164  N.  W.  447.  tlie  case  when  the  coal  oil  lamp  suc- 

31.  Birmingham,  etc.,  Co.  v.  Car-  ceeded  the  tallow  candle:  yet  it  is 
penter,  194  Ala.  141,  69  So.  626,  a  vehicle  of  most  common  use,  and  is 
wherein  it  was  said :  "  We  are  eon-  recognized  as  having  the  right  to  the 
vinoed  that  section  34  should  be  use  of  our  highways  in  common  with 
stricken  down  as  being  repugnant  all  the  other  modes  of  travel,  pos- 
both  to  our  State  and  Federal  Con-  sessing  the  same  general  rights  and 
stitutions.  It  is  an  unwarranted  and  subject  to  the  same  general  rules  as 
unjust  discrimination  between  per-  to  the  duties  and  liabilities  owing  to 
sons  of  the  same  class;  that  is,  it  the  public,  and  the  occupants  of  the 
discriminates  against  persons  riding  same  should  enjoy  the  same  legal 
in  motor  vehicles,  because  it  does  not  protection  according  to  persons  rid- 
reacli  those  riding  in  any  other  kind  ing  or  traveling  in  other  vehicles.  We 
of  vehicles  under  similar  terms  and  do  not  mean  to  hold  that  the  legisla- 
conditions.  It  may  be  that  the  uio-  ture  cannot  enjoin  upon  motor  vehi- 
tor  vehicle,  because  of  its  mechanism  cle  operatives  certain  duties  and  re- 
and  capacitj'  for  speed,  as  well  as  its  atrictions  not  placed  upon  other  ve- 
rather  recent  appearance  and  general  hides  of  an  inherently  different  na- 
use,  is  considered  more  dangerous  ture  and  character,  for  the  protection 
than  other  vehicles  in  common  use  of  the  public.  But  the  right  to  do 
before  it  became   such   a  general   in-  this  does  not  authorize  the  penalizing 
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Sec.  682.  Imputation  of  driver's  negligence  to  other  occu- 
pant—  when  passenger  and  driver  are  en- 
gaged in  common  purpose. 

It  may  be  stated  as  a  general  rule  that  when  the  driver  and  an 
occupant  of  a  motor  veihicle  are  engaged  in  common  purpose  or 
joinit  enterprise,  the  negligence  of  the  driver  may  be  imputed  to 
the  occupant. ^^  The  difficulty  is  in  determining  vs'hen  such  relation 
exisits  between  the  parties.  In  every  case,  it  may  be  said  that  the 
.parties  are  engaged  in,  the  common  enterprise  of  "riding,"  but 
that  is  not  sufficient  to  bring  the  passenger  within  the  rule.^  In 
such  a  case,  the  passenger  may  be  merely  a  guest  of  the  driver  and 
will  not  be  charged  with  the  negligence  of  the  driver.  The  negli- 
gence of  the  driver  will  not  be  attribiited  to  the  passisnger,  unless 
the  latter  undertakes  to  or  has  the  right  to  exercise  some  control 
over  the  movement  of  the  vehicle.^*  In  order  that  there  be  such 
a  joint  undertaking,  it  is  not  sufficient  merely  that  the  passenger 


of  people  who  ride  in  the  same,  by 
depriving  them  of  a  legal  right  en- 
joyed by  persona  riding  in  any  other 
kind  of  vehicle,  and  such  a  discrimi- 
nation cannot  be  justified  upon  the 
basis  of  a  reasonable  classification. 
Section  34  not  only  discriminates 
against  persons  riding  in  motor  ve- 
hicles in  favor  of  those  riding  in  all 
other  vehicles  under  similar  condi- 
tions, but  it  discriminates  between 
those  who  ride  in  motor  vehicles  for 
hire.  In  other  words,  if  a  person 
rides  in  a  motor  vehicle  which  is 
regularly  used  for  hire,  he  is  not  re- 
sponsible for  the  negligence  of  the 
driver  or  operator;  yet  if  he  rides  in 
one  for  hire  he  is  responsible,  unless 
said  vehicle  is  regularly  operated  for 
hire.  The  section  denies  an  equal 
protection  of  the  law  to  all  persons 
similarly  situated,  and  is  an  unwar- 
ranted discrimination.'' 

32.  California. — Bryant  v.  Pacific 
Elec.  Ry.  Co.,  174  Cal.  737,  164  Pac. 
385. 

Kansas. — Kirkland  v.  Atchison, 
etc.,   Rv.   Co.,   179   Pac.   362. 


Minnesota. — Ward  v.  Meeds,  114 
Minn.  18,  130  N.  W.  2;  Kokesh  v. 
Price,  136  Minn.  304,  161  N.  W.  715. 

Oregon. — Robisou  v.  Oregon-Wash- 
ington R.  &  Nav.  Co.,  176  Pac.  594. 

Tennessee. —  Hurt  v.  Yazoo,  etc., 
R.   Co.,  305  S.  W.  437. 

Utah. — Derrick  v.  Salt  Lake,  etc., 
R.  Co.,  168  Pae.  335;  Lawrence  v. 
Denver,  etc.,  E.  Co.,   174  Pac.  817. 

Virginia. — Washington  &  O.  D.  Ry. 
V.  Zell's  Adm'x,  118  Va.  755,  88  S. 
E.   309. 

Vermont. — Wentworth  v.  Water- 
bury,   90  Vt.   60,  96  Atl.  334. 

33.  Lawrence  v.  Sioux  City,  173 
Iowa,  330,  154  N.  W.  494;  Jacobs  v. 
Jacobs,  141  La.  372,  74  So.  j92; 
Chadbourne  v.  Springfield  Ity.  Co., 
199  Mass.  574,  85  N.  E.  737;  St. 
Louis,  etc.,  R.  Co.  v.  Bell  (Okla.), 
159  Pac.   336. 

34.  Lawrence  v.  Sioux  City,  172 
Iowa,  320,  154  N,  W.  494;  Donlin  v. 
Detroit  United  Ry.  (Mich.),  164  N. 
W.  447. 
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or  occupant  of  the  machine  indicate  to  the  driver  or  ohauifeur  the 
route  he  may  vish  to  travel,  or  the  places  to  which  he  wishes  to 
go,  even  though  in  this  respect  there  exists  between  them  a  com- 
mon enterprise.  The  circumstances  must  be  such  as  to  show  that 
the  occupant  and  the  driver  together  had  such  control  and  direc- 
tion over  the  automobile  as  to  be  practically  in  the  joint  or  com- 
mon possession  of  it.^^  Parties  cannot  be  said  to  be  engaged  in  a 
joint  enterprise  unless  there  is  a  community  of  interest  in  the  ob- 
jects or  purposes  of  the  undertaking,  and  an  equal  right  to  direct 
and  govern  the  movement  of  each  other  with  respect  thereto.  Each 
must  have  some  voice  and  right  to  be  held  in  its  control  and  man- 
agement.'" It  is  not  necessary  that  he  actually  exercise  his  right 
of  control,  but  it  is  sufficient  if  he  has  the  right  of  control.'^  Where 
a  district  nurse  was  injured  while  being  driven  by  a  doctor  in  his 
automobile,  it  was  held  that  the  negligence  of  the  doctor  was  not 
necessarily  to  be  imputed  to  the  nurse."*  But  where  two  travelers 
in  an  automobile  each  participate  in  the  running  of  the  machine, 
one  owning  it  and  the  other  preparing  it  for  the  trip,  they  may 
be  said  to  be  engaged  in  a  common  enterprise.'^  And  where  two 
persons  start  out  on  a  trip  with  the  car  of  one,  each  paying  one- 
half  of  the  expenses,  they  are  deemed  to  be  engaged  in  a  common 
enterprise  so  that  the  negligence  of  the  one  driving  is  imputed  to 
the  other.*"  A  joint  enterprise  in  an  siutomobile  journey  is  more 
easily  shown  when  the  trip  is  for  business  affairs  rather  than  for 
social  purposes.*^  Where  the  plaintiff  and  his  companion  were 
engaged  in  hauling  fodder  with  a  team,  and  the  plaintiff  was  in- 
jured while  his  companion  was  endeavoring  to  force  the  horses 
past  an  object  causing  them  fright,  the  relation  of  master  and  ser- 
vant, or  joint  undertaking,  existed  between  the  plaintiff  and  his 
companion,  so  that  the  plaintiff  was  chargeable  with  the  negligence 

35.  Bryant  v.  Pacific  Elec.  Ry.  Co..  38.  Loftus  v.  Pelletier,  223  Mass. 
174  Cai:  737,  164  Pac.  385.                           63,  111  N.  E.  712. 

36.  .Denver  Tramway  Co.  v.  Or-  39.  Washington  &  0.  D'.  Ey.  v. 
bach' (Colo.),  172  Pac.  1063;  Kokesh  Zell's  Adm'x,  118  Va.  755,  88  S.  E. 
V.  Price,   136  Minn.   304,   161   N.  W.       309. 

715;   St.  Louis,  etc.,  Ey.  Co.  v.  Bell  40.  Derrick  v.    Salt   Lake,   etc.,   E. 

(Okla.),  159  Pac.  336.  Co.  (Utah),  168  Pac.  335. 

37.  Bryant  v.  Pacific  Elec.  Ry.  Co.,  41.  Lawrence  v.  Denver,  etc.,  R.  Co. 
174  Cal.  737,   164  Pac.  385.  (Utah),  174  Pac.  817. 
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of  the  latter.*^  Where  several  men  go  on  a  "  joy  "  ride  and  'be- 
come intoxicated^  an  occupant  who  receives  an  injury  on  account 
of  the  negligence  of  a  third  person  may  easily  be  denied  recovery^, 
either  on  the  ground  of  the  common  nature  of  the  enterprise  or 
on  the  ground  of  contributory  negligence  in  riding  in  a  machine 
-with,  a  drunken  driver.*^  The  extreme  limit  to  v?hich  the  cases 
have  gone  has  been  to  hold  that  two  gentlemen  taking  two  ladies 
for  a  pleasure  trip  are  engaged  in  a  common  purpose  and  the  con- 
tributory negligence  of  the  gentlemen  driving  the  car  can  be  im- 
puted to  the  other  gentlieman.**  But  other  decisions  cast  doubt 
on  the  correctness  of  such  holding.^" 

Sec.  683.  Imputation  of  driver's  negligence  to  other  occu- 
pant— control  by  passenger  of  movement  of 
machine. 

If  a  passenger  in  an  automobile  has  the  actual  control  over  the 
operation  thereof,  he  is  liable  for  the  negligent  act  of  the  driver,*^ 
and  the  driver's  contributory  negligence  may  bar  a  remedy  for  in- 
juries sustained  on  a,ecount  of  the  negligence  of  a  third  person.*^ 
Thus  if  the  driver  is  in,  the  general  employ  of  the  occupant,  the 
former's  negligence  will  be  imputed  to  the  latter.'** 

Sec.  684.  Imputation  of  driver's  negligence  to  other  occu- 
pant—master and  servant. 

Though  negligence  on  the  part  of  the  driveir  of  an  automobile 
will  not,  as  a  general  rule,  'be  imputed  to  another  occupant  or 
passenger,  unless  such  occupant  is  tho  owner  or  has  some  contrdl 
over  the  driver,*'  the  negligent  failure  of  a  driver  of  an  automo- 

42.  Louisville  &  N.  R.  Co.  v.  Arm-  lin  v.  Detroit  United  Ry.  (Mich.), 
strong,  127  Ky.  367,  33  Ky.  L.  Rep.  104  N.  W.  447;  Ward  v.  Meeds,  114 
352,  105  S,  W,  473.  Minn.    18,    130   X.   W.   3;    St.   Louis, 

43.  Winston's  Adm'r  v.  City  of  etc.,  Ry.  Co.  v.  Bell  (Okla.),  159 
Henderson,   179  Ky.   220,   200   S.  W,  Pac.  336. 

330;   Kinne  v.  Town  of  MorristoWn,  46.  Section  655. 

184  N.  Y.  App.  Div.  408.  47.  Bryant  v.  Pacific  Elec.  Ry.  Co.. 

44.  Wentworth    v.    Waterbury,    90  174  Cal.  737,  164  Pac.  385. 
Vt.  60,  96  Atl.  334.  48.  Section  684. 

45.  Carter  v.  Brown  (Ark;),  206  49,  Hunt  v.  North  Carolina  E.  Co.. 
S.  W.  71;  Bryant  v.  Pacific  Elec.  Ry.  170  N.  Car.  443,  87  S.  E.  310. 

Co,,  174  Cal.  7S>,  164  Pac,  385 ;  Don- 
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bile  to  avoid  danger  wiiile  he  is  driving  Ms  master,  is  imputable 
to  the  master.^  But,  where  the  person  injured  is  a  co-employee 
of  the  driver,  the  negligence  of  the  latter  is  not  generally  to  be 
imputed  to  the  former.^^  And  where  a  party  of  policemeu  are 
called  out  to  quell  a  riot,  the  fact  that  the  city  employee  driving 
the  conveyance  is  guilty  of  negligence,  does  not  bar  an  action  for 
injuries  received  by  one  of  the  party  in  case  of  a  collision  with  a 
street  car.^^ 

Sec.  685.  Imputation  of  driver's  negligence  to  other  occu- 
pant—  husband  and  wife. 

It  is  clear  that  the  mere  i-elation,  of  husband  and  wife  does  not 
charge  the  wife  with  the  negligence  of  the  husband  in  running  a 
motor  vehicle,  though  she  is  at  the  time  of  an  accident  riding  in 
the  f ehicle.^'    Some  fact  other  than  the  relationship  must  be  shown 


50.  Lytle  v.  Hancock  County.  19 
Ga.  App.   193,  91  S.  E.  219. 

51.  Stoker  v.  Tri-City  Ry.  Co. 
(Iowa),   165   N.  W.   30;    Peterson   \. 

New  Orleans  Ey.  &,  Light  Co.,  143  La. 
835,  77  So.  647. 

52.  Denver  Tramway  Co.  v.  Orbach 
(Colo.),    173    Pac.    1063. 

53.  Arkansas. — Miller  v.  Ft.  Smith 
Light  &  Tract.  Co.,  206  S.  W.  339. 
See  also  Ft.  Smith,  etc.,  R.  Co.  v. 
Pence,   123  Ark.   611,   183  S.  W.   56S. 

Illinois. — Gaffney  v.  Dixon,  157  111. 
App.  589. 

Iowa. — -Fisher  v.  EUston,  174  Iowa, 
364,   156   N.   W.   422. 

Kansas. — Williams  v.  Withington, 
«8  Kans.  809,  129  Pac.  1148;  Denton 
V.  Missouri,  K.  &  T.  Ry.  Co.,  97  Kans. 
498,    155   Pac.   813. 

Kentucky. — ^Livingston  &  Co.  v. 
Philley,  155  Ky.  234.  159  S.  W.  665. 

Maine. —  Cobb  v.  Cumberland 
County  Power  &  Light  Co.,  104  Atl. 
844. 

Minnesota. — Kolesh  v.  Price,  136 
Minn.  304,  161  N.  W.  715;  Bruce  v. 
Eyan,  138  Minn.  264,  164  N.  W.  982. 

Missowri. — ^Byerley  v.  Metropolitan 


St.  R.  Co.,  173  Mo.  App.  470,  138   S. 
W.  413. 

Tennessee. — Knoxville  Ry.  &  Light 
Co.  V.  Vangilden,  132  Tenn,  487,  178 
S.  W.  1117.  "We  see  no  reason  why 
the  negligence  of  the  husband  should 
be  attributable  to  the  wife  under  the 
circumstances  in  this  case.  The  reaT 
soning  applied  in  cases  holding  that 
the  negligence  of  the  driver  will  be 
imputed  to  the  rider  in  some  in- 
stances was  that  the  driver  was  the 
servant  of  the  one  riding  with  him 
and  under  the  control  of  the  master. 
That  is  undoubtedly  a  sound  distinc- 
tion,- where  the  one  driving  is  uudei- 
the  control  of  another  person  and  is 
only  carrying  out  that  person's  or- 
ders, and  the  one  riding  ill  such  case 
should  be  held  chargeable  with  the 
negligence  of  his  servant.  This  dis- 
tinction, however,  cannot  apply  as 
between  husband  and  wife,  because 
the  wife  has  not  that  direction  and 
control,  and  is  not  chargeable  with 
the  manner  of  driving,  or  in  direct- 
ing how  the  driving  shall  be  done, 
as  appears  in  the  cases  referred  to. 
It  is  not  supposed  that  the  wife  hau 
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in  order  that  the  negligence  of  one  shall  be  imputed  to  the  other. 
In  case  the  wife  is  exesrcising  control  over  the.  movements  of  the 
vehicle/^  or  if  the  husband'  can  be  said  to  be  the  servant  or  agent 
of  the  wife,  or  if  they  are  engaged  in  a  common  purpose  or  joint 
enterprise, ^^  then  there  is  ground  for  the  doctrine  of  imputed  neg-, 
ligence.  But  the  additional  circumstance  that  the  wife  is  the 
real  owner  of  the  machine  driven  by  her  husband,  does  not  im- 
pute his  negligence  to  her.^^ 

Sec,  686.  Imputation  of  driver's  negligence  to  other  occu- 
pant—  parent  and  child. 

The  negligence  of  a  father  driving  a  vehicle,  with  his  child  as 
a  passenger  is  not  imputed  to  such  child."  When,  however,  the  con- 
ditions are  reversed  and  the  child  is  the  opera,tor  of  the  machine,, 
the  legal  situation  may  be  different.  A  son  may  be  deemed  under 
the  control  of  his  father,  or  to  be  acting  as  the  agent  or  servant 
for  him,  and  under  such  circumstances,  the  negligence  of  the  son 
would  be  imputed  to  the  father.^^  But  the  mere  relation  of  parent 
and  child  does  not  have  this  effect. ^^     Thus,  if  a  child  is  driving 

charge    over    matters    of    this    kind.  Pennsylvania. — Senft     v.     Western 

She  rather  relies  upon  her  husband,  Md.  Ry.  Co.,  246  Pa.  St.  446,  92  Atl. 

and  trusts  to  his  guidance  and  pro-  553. 

tection.     If  he  blunders,  why  should  yirt^imo.— Virginia    Ey.    &    Power 

she  be  chargeable,  when  she  is  with-  Co.  v.  Gorsuch,  130  Va.  655,  91  S.  E. 

out   fault.      Of   course,   if   an   adult,  632. 

who  while  riding  in  a  vehicle  driven  g^    Section  683 

by  another  sees,  or  ought  by  due  dili-  __    „    ,.       „„„ 

'        ,                ',                 ,     ,    .         .  55.  Section  682. 
gence  to  see,  a  danger  not  obvious  to 

the    driver,    or    who    sees    that    the'  ^6.  Virginia   Ry.   &   Power   Co.   v. 

driver  is  incompetent  or  careless,  or  ^°'''''^'  ^^°  ^^-  ^55.  91  S.  E.  633. 

is  not  taking  proper  precautions,   it  S''-  Burzio  v.  Joplin,  etc.,  Ry.  Co. 

is  his  duty  to  give  some  warning  of  (Kans.),  171  Paq.  351;  Zalotuchi^  v. 

danger,  and  a  failure  to  do  so  is  neg-  Metropolitan    St.    Ey.    Co.,   127    Mo. 

ligence.   Ordinarily,  however,  a  driver  ^PP-    577,   106   S.   W.   548;    Howe  v. 

is  intrusted  with  caring  for  the  safety  Central  Vermont  Ey.  Co.    (Vt.),  101 

of  a  carriage  and  its  occupants,  and  ■*'"'■   ^^■ 

unless   the   danger   is   obvious,   or   is  58.  Bryant  v.  Pacific  Elec.  Ey.  Co., 

known  to  the  passenger,  he  may  rely  174  Cal.  737,  164  Pac.  385. 

upon  the  assumption  that  the  driver  59.  Bryant  v.  Pacific  Elec.  Ey.  Co.. 

will    exercise    proper    care    and   cau-  174  Cal.  737,  164  Pac.  385;  Lange  v, 

tion."    Knoxville  Ry.  &  Light  Co.  v.  New  York,  etc.,  E.  Co.,  89  N.  J.  Law. 

Vangilden,  132  Tenn.  487,  178  S.  W.  604,  99  Atl.  346. 
1117. 
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an  automobile  with  a  parent  as  his  guest,  the  negligence'  of  the 
child  will  not  be  attributed  to  the  parent  so  as  to  defeat  a  recovery 
by  the  latter  for  injuries  sustained  through  the  negligence  of  a 
third  person.^"  JSTor  do  the  facts  that  the  son  and  the  father  are 
-both  employed  by  and  interested  in  the  same  corporation  and  that 
such  corporation  is  the  owner  of  the  machine,  necessarily  alter  the 
situation."^ 

Sec.  687.  Imputation  of  driver's  negligence  to  other  occu- 
pant—  passenger  for  hire. 

Where  a  driver  is  carrying  a  passenger  for  hire,  it  is  reasonably 
clear  that  the  negligence  of  the  driver  cannot  be  imputed  to  the 
passenger.*^  When,  therefore,  the  machine  collides  with  another 
conveyance,  the  negligence  of  his  driver  does  not  bar  his  action 
•against  the  operator  of  the  other  conveyance ;  in  fact,  he  may  have 
a  cause  of  action  against  both.*^  Thus,  in  case  of  a  collision  be- 
tween a  sight  seeing  automobile  and  a  street  car  causing  an  injury 
to  a  passenger  in  the  auto,  the  negligence  of  the  driver  is  not  im- 
puted to  such  passenger.^*  The  liability  of  one  carrying  another  in 
an  automobile  for  hire  is  further  discussed  in  other  places  in  this 
book.''^ 

Sec.  688.  Contributory  negligence  of  passenger  —  in  gen- 
eral. 

As  a  practical  proposition,  one  who  is  merely  a  passenger  in  an 
automobile  is  not  required  to  use  many  precautions  to  avoid  in- 
jury from  defects  in  the  highway  or  from  other  conveyances.  But, 
theoretically,  thoiigh  the  negligence  of  the  driver  is  not  imputed 

60.  Lange  v.  New  York,  etc.,  R.  N.  Y.  App.  Div.  184,  173  N.  Y.  Suppl, 
Co.,  89  N.  J.  Law,  604,  99  Atl.  346.  838. 

61.  Bryant  v.  Pacific  Elcc.  Ry.  Co.,  63.  Broussard  v,  Louisiana  West- 
174  Cal.  737,  164  Pac.  385.  era  R.  Co.,  140  La.  517,  73  So.  606; 

62.  McDonald  v.  Mesaaba  Ry.  Co.,  Bancroft  v.  Cote,  90  Vt.  358,  98  Atl. 
137  Minn.  275,  163  N.  W.  298;  Hard-  915. 

ing  V.  City  of  New  York,  181  N.  Y.  64.  Thompson  v.  Los  Angeles,  etc., 

App.  Div.  251,  168  N.  Y.  Suppl.  285;  R.  Co..  165   Cal.   748,   134  Pac.  709; 

Hardie   v.  Barrett,   357   Pa.   42,   101  Rush  v.  Metropolitan  St.  R.  Co.,  157 

Atl.  75;  Wanner  v.  Philadelphia,  etc.,  Mo.  App.  504,  137  S.  W.  1039. 
Ry.  Co.  (Pa.),  104  Atl.  570.    See  also  65.  See  sections  169,  170,  179. 

Piper  V.  New  York  State  Rys.,   185 
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to  him,**'  he  is  required  to  exercise  reasonable  care  under  the  cir- 
cumstances.^''   That  is,  he  must  use  the  same  care  that  a  reasonably 


66.  Section  679. 

67.  United  States. — ^Brommer  v. 
Pennsylvania,  R.  Cp.,  179  Fed.  577, 
103  C.  C.  A.  135,  39  L.  E.  A.  (N.  S.) 
924. 

Arkansas. — Carter  v.  Brown,  306 
S.  W.  71. 

.  Oalifomia. — ^Thompson  v.  Los  An- 
geles, etc.,  R.  Co.,  165  Cal.  .748,  134 
Pac.  709;  Lynn  v.  Goodwin,  170  Cal. 
113,  148  Pac.  927.;  Parmenter  v.  Mc- 
Dougall,  173  Cal.  306,  156  Pac.  460; 
DrOuillard  v^  Southern  Pac.  Co.  (Cal. 
App.),  173  Pac.  405;  Wiley  v.  Young, 
174  Pac.  316;  Ellis  v.  Central  Cali- 
fornia Tract.  Co.  (Cal.  App.),  174 
Pac.  407. 

Connecticut^ — Clarke  v.  Connecticut 
St.  Ey.  Co.,  83  Conn.  319,  76  Atl. 
533. 

Illinois. — Sutton  v.  City  of  Chi- 
cago, 195  111.  App.  261. 

Indiana. — Union    Traction    Co.    of 
Indiana  v.  Hawworth,  115  N.  E.  753. 
Iowa, — Herdman     v.     Zwart,     167 
Iowa,  5.00,  149  N.  W.  631. 

Kansas. — Williams  v.  Eithingtoii, 
88  Kans.  809,  139  Pac.  1148;  Denton 
V.  Missouri,  etc.,  E.  Co.,  ,  97  Karis.. 
498,  155  Pac.  818;  Schaefer  v.  Ar- 
kansas Valley  Interurban  Ey.  Co., 
i79  Pac.  323. 

Kentucky. —  Winston^s  Adm'r  v. 
City  of  Henderson,  179  Ky.  320,  200 
S.  W.  330. 

Louisiana. — Jacobs  v.  Jacobs,  141 
La.  372,  74  So.  993. 

Mame. — Blanchard  v.  Maine  Cent. 
E.  Co.,  100  Atl.  666. 

Maryland. — Baltimore  &  0.  E,.  Co. 
V.  State  to  Use  of  McCabe,  104  Atl. 
465. 

Massachusetts. —  Chadbourne         v. 

Springfield   Ey.   Co.,   199   Mass.   574, 

85  N.  E.  737  j  Fogg  v.  New  York,  etc., 

R.  Co.,  333  Mass.  444,  111  N.  B.  960. 

Minnesota. — Carnegie       v.       Great 


Northern   E.   Co^,   128    Minn.   14,   150 
N.  W.  164;  Zenner  v.  Great  Northern 
Ey.   Co.,    135   Minn.    37,    159   N.    VV. 
1T)87;  Kolesh  v.  ]?riee,  136  Minn.  304, 
161   N.   W.    715 ;    McDonald   v.   Mes- 
saba  Ey.  Co.,  137  Minn.  275,  163  N. 
W.    398.      "  The    negligence    of    the 
driver  of  a  vehicle  is 'not,  imputed,  to- 
a     mere     passenger     riding     therein. 
Nevertheless  a  passenger  is  required 
to   exercise   a   proper  degree   of  care- 
for,  his   own    safety,   and   any   negli- 
gence on  his  part  that  contributes  to-  .. 
his   injury   is   fatal   to   his   right   to 
recover.      He    is    obliged    to    exercise- 
such    care    as    a   reasonably    prudent 
person  would,  when  riding  with   an- 
other under  similar  circumstances.   A 
person   of   ordinary   prudence   riding 
with    another,    upon    his    invitation,, 
will  naturally  put  a  certain  trust  in 
his  judgment,  and  will  rely  in  some 
measure   on  the   assumption   that   he 
will  use   care  to  avoid  the  ordinary 
dangers  of  the  road.    In  order  to  con- 
clusively   charge    a    mere    passenger 
■with  contributory  negligence  in  fail- 
ing   to    see    the; yapprokching    train, 
something   more  than   ability   to   see 
and  a  failure  to  look  must  be  shown. 
His  failure  to  look  is  evidence  to  be. 
considered  on  the.  question  of  his  neg- 
ligence,    but     it     is     not     conclusive 
against  him.    In  general,  the  primary 
duty  of  caring  for  the  safety  of  the 
vehicle  and  its  passengers  rests  upon 
the  driver,  and  a  mere  gratuitous  pas- 
senger should  not  be  found  guilty  of 
contributory  negligence  as  a  matter 
of  law,  unless  he  in  some  way  actively 
participates  in  the  negligence  of  the 
driver,   or  is   aware  either   that   the 
driver  is  incompetent  or  careless,  or 
unmindful  of  some  danger  known  to- 
or  apparent  to  the  passenger,  or  that 
the  driver  is  not  taking  proper  pre- 
cautions  in  approaching   a   place   of 
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prudent  passengei'  would  under  the  circumstances.**  The  fact 
that  he  is  not  the  driver  of  the  machine  does  not  relieve  him  from 
the  duty  of  exercising  some  care.*'  If  he  fails  to  use  such  care  he 
is  guilty  of  contributory  negligence  and  will  not  generally  be  per- 
mitted to  recover  for  injuries  arising  out  of  an  automobile  ac- 
cident. But  the  precautions  to  be  taken  by  the  passenger  are  in 
any  event  much  less  than  those  required  of  the  driver  of  the  ve- 
hicle.™   Whether  a  passenger  has  exercised  the  proper  degree  of 


danger,  and,  being  so  aware,  fails  to 
warn  or  admonish  the  driver,  or  to 
take  proper  steps  to  preserve  his  own 
safety.''  Carnegie  v.  Great  Northern 
R.  Co..  128  Minn.  14,  150  N.  W.  164. 

Missouri. — Turney  v.  United  Rys. 
of  St.  Louis,  155  Mo.  App.  513,  135 
S.  W.  93:  Kappaport  v.  Roberts  (Mo. 
App.),  203  S.  W.  676.      ' 

New  York:. — Pouch  v.  Statcn  Island 
Midland  Ry.  Co.,  142  App.  Div.  16, 
136  X.  Y.  Suppl.  738;  TerWilliger  \. 
Long  Island  R.  Co.,  152  N.  Y.  App. 
Div.  168,  136  N.  Y.  Suppl.  733. 

Ohio. — Toledo  Rys.  &  Light  Co.  v. 
Mayers,  93  Ohio  St.  304,  112  N.  E. 
1014. 

Oregon. — White  v.  Portland  Gas  & 
Coke  Co.,  84  Oreg.  643,  .  165  Pac. 
1005;  Robison  v.  Oregon -Washington 
R.  &  Nav.  Co.,  176  Pac.   594. 

Pennsylvania. — Wachsmith  v.  Bal- 
timore &  0.  R.  Co..  233  Pa.  St.  465, 
82  Atl.  755;  Senft  v.  Western  Md. 
Ry.  Co..  246  Pa.  St.  446,  92  Atl.  553;- 
Dunlap  v.  Philadelphia  Rapid  Tran- 
sit Co.,  248  Pa.  130,  93  Atl.  873; 
Hardie  v.  Barrett,  257  Pa.  St.  42, 
101  Atl.  75;  Eline  v.  Western  Mary- 
land Ry.  Co.,  104  Atl.  857;  Azinger 
V.  Pennsylvania  R.  Co.,  105  Atl.  87. 

South  Oarolma. — Latimer  v.  Ander- 
son County,  95  S.  Car.  187,  78  S.  E. 
S79. 

Tennessee. — ^Knoxville  Ry.  &  Light 
Co.  V.  Vangilden,  132  Tenn.  487,  178 
S.  W.  1117;  Hurt  v.  YaKoOj  etc.,  R. 
Co.,  205  S.  W.  437. 


Texas. — Sellers"  v.  Galveston,  etc., 
Ry.  Co.    (Civ.  App.),  208  S.  W.  397. 

Utah. — Lawrence  v.  Denver,  etc.,  R. 
Co.,  174  Pac.  817. 

Terwont.— Wentworth  v.  Water- 
bury,  90  Vt.  60,  96  Atl.  334. 

Virginia.— Yiiginia,  &  S.  W.  Ry. 
Co.  V.  Skinner,  119  Va.  843,  89  S.  E. 
887. 

68.  Drouillard  v.  Southern  Pac. 
Co.  (Cal.  App.),  172  Pac.  405;  Clarke  . 
V.  Connecticut  St.,  Ry.  Co.,  83  Conn. 
219,  76  Atl.  523;  Union  Traction  Co. 
of  Indiana  v.  Havvworth  (Ind.),  115 
N.  E.  753;  Carnegie  v.  Great  North- 
ern R.  Co.,  128  Minn.  14,  150  N.  W. 
164;  Zenner  v.  Great  Northern  Ry. 
Co.,  135  Minn.  37,  .159  N.  W.  1087; 
White  i.  Portland  Gas  &  Coke  Co., 
84   Oreg.    643,   165   Pac.   1005. 

69.  Blanchard  v.  Maine  Cent.  R. 
Co.    (Me.),  100  Atl.  666. 

70.  Clarke  v.  Connecticut  St.  lly. 
Co.,  83  Conn.  219,  76  Atl.  523; 
Thomas  v.  Illinois  Cent.  R.  Co.,  169 
Iowa,  337,  151  N.  W.  387;  Denton 
>.  Missouri,  etc.,  R.  Co.,  97  Kans. 
498,  155  Pac.  812;  Kolesh  v.  Price, 
136  Minn.  304,  161  N.  W.  715. 
"  Manifestly,  the  conduct  which  rea- 
sonable care  requires  of  such  a,  pas- 
senger will  not  ordinarily,  if  in  any 
case,  be  the  same  as  that  which  it 
would  require  of  the  driver.  While 
the  standard  of  duty  is  the  same,  the 
conduct  required  to  fulfill  that  duty 
is  ordinarily  different,  because  their 
circumstances  are  different.''     Clarke 
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care  is  almost  always  a  question  for  the  detenninatioii  of  the  jury.''^ 
But  a  passenger  in  an  unlicensed  machine  may^  in  some  States, 
be  ban-ed  of  recovei'y  for  his  injuries  as  a  matter  of  law,  though 
the  rule  is  to  the  contrary  in  the  greait  majority  of  States.'^    .  :  _  - 

Sec.  689.  Contributory  negligence  of  passenger^ — lookout 
for  dangers. 

A  passenger  cannot  close  his  eyes  to  an  obvious  or  well  known 
danger,''^  but,  as  a  general  rule,  hq  is  not  required  to  keep  a  con- 
tinual lookout  for  approaching  trains  or  other  vehicles  or  for  de- 
fects in  the  highway  or  other  causes  which  might 'occasion  an  in- 
jury to  the  machine.''*     In  other  words,  he  may  to  some  extent, 


V.  Connecticut  St.  Ry.  Co.,  83  Conn.' 
319,   76  Atl.  533. 

71.  Arkansas. — Carter  v.  Brown, 
206  S.  W.  71. 

California. — Parmenter  v.  MeDou- 
gall,  173  Cal.  306,  156  Pac.  460;  Ir- 
win V.  Golden  State  Auto  Tour  Co., 
171  Pac.  1059;  Drouillard  v.  South- 
ern Pac.  Co.  (Cal.  App.),  173  Pac. 
405;  ISfichols  v.  Pacific  Eleo.  Ry.  Co., 
174    Pac.    319. 

Connecticut.- — ^Clarke  v.  Connecticut 
Co.,  83  Conn.   319,   76  Atl.   533. 

lUinois. — Sutton  v.  City  of  Chicago, 
195  111.  App.  361;  Ferry  v.  City  of 
Watlcegan,  196  111.  App.  81. 

Iowa. — Stoker  v.  Tri-iCity  Ry.  Co., 
165  N.  W.  30. 

Mwrylamd. — Baltimore  &  0.  R.  Co. 
V.  State  to  Use  of  MoCabe,  104  Atl. 
465. 

Massachusetts. — Bailey  v.  Worces- 
ter Consol.  St.  Ry.  Co.,  338  Mass. 
477,  117  N.  E.  834. 

Michigan. — Ommen  v.  Gand  Trunk 
Western  Ry.,  169  N.  W.  914. 

Minnesota. — Carnegie  v.  Great 
Northern  R.  Co.,  138  Minn.  14,  150 
N.  W.  164;  Kolesh  v.  Price,  133 
Minn.  304,  161  N.  W.  715. 

Worth,  Dakota. — Chambers  v.  Min- 
neapolis, etc.,  Ry.  Co.,  37  N.  D.ak. 
377,  163  N.  W.  834. 


Ohio. — Board  of  Com'rs  of  Logan 
County  V.  Richer,  121  N.  E.  535. 

Oregon. — White  v.  Portland  Gas  & 
Coke  Co.,  84  Greg.  643,  165  Pac.  1005. 

PermsylvoMia. — Senft  v.  Western 
Md.  Ry.  Co.,  346  Pa.  St.  446,  92  Atl. 
553;  Vocca  V.  Pennsylvania  R.  Co., 
103  Atl.  383. 

Tennessee. — ^Hurt  v.  Yazoo,  etc.,  R. 
Co.,  305  S.  W.  437. 

Utah. — Loekhead  v.  Henson,  43 
Utah,  99,  139  Pac.  347;  Montague  v. 
Salt  Lake,  etc.,  R.  Co.,  174  Pac.  871. 

72.  Sections  135-126. 

73.  Sherris  v.  Northern  Pac.  Ry. 
Co.  (Mont.),  175  Pac.  369;  Terwilli- 
ger  V.  Long  Island  R.  Co.,  152  N.  Y. 
App.  Uiv.  168,  136  N.  Y.  Suppl.  733; 
Virginia  &  S.  W.  Ry.  Co.  v.  Skinner, 
119  Va.  843,  89  S.  E.  887. 

74.  Umited  States. — Brommer  v. 
Pennsylvania  R.  Co.,  179  Fed.  577, 
103  C.  C.  A.  135,  39  L.  R.  A.  (N.  S.) 
934. 

Connecticut. — ^Clarke  v.  Connecticut 
St.  Ry.  Co.,  83  Conn.  319,  76  Atl. 
523. 

Louisiana. — Broussard  v.  Louisiana 
Western  R.  Co.,  140  La.  517.  73  So. 
606. 

Minnesota. — Carnegie  v.  Great 
Northern  R.   Co.,  128  Minn.   14,   150 
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thougi  not  oompletely,  rely  on  the  driver  keeping  a  lookout  for 
such  dangers  as  might  be  encountered  on  the  trip.  Thus,  he  is 
not  necessarily  charged  with  contributory  negligence  because  at 
the  time  of  crossing  a  railroad  track  he  was  engaged  in  conversa- 
tion with  another  passenger.'^  If  the  passenger  Assumes  the  duty 
of  looking  out  for  trains  and  ■othel'  dangers,  the  situation  is,  of 
course,  entirely  different.'"  And  the  circumstances  in  a  particular 
case  may  condemn  a  passenger  who  fails  to  look  and  listen  for 
approaching  trains  when  passing  over  a  crossing." 

Sec.  690.  Contributory  negligence  of  passenger  —  reliance 
on  driver. 

As  a  general  proposition,  one  who  is  merely  a  guest  or  passenger 
in  an  automobile  may,  to  some  extent,  though  not  absolutely,  rely 
that  the  driver  will  exercise  reasonable  care  to  avoid  danger.''* 


N.  W.  164;  Johnson  v.  Evans,  170 
N.  W.  220. 

New  York. — Terwilliger  v.  Long 
Island  E.  Co.,  152  App.  Div.  168,  136 
N.  Y.  Suppl.  733.  But  see  Noakes  v. 
New  York  Central,  etc.,  R.  Co.,  121 
App.  Div.  716,  106  N.  Y.  Suppl.  522, 
affirmed  195  N.  Y.  543,  88  N.  E.  1126. 

Oregon. — ^Rogers  v.  Portland,  etc., 
R.  Co.,  66  Oreg.  244,  134  Pac.  9. 

Utah. — Montague  v.  Salt  Lake,  etc., 
R.  Co.,  174  Pac.  871. 

Washington. — Dillabough  v.  Okan- 
ogan County,  178  Pac.   802. 

The  duty  to  look  and  listen  before 
crossing  railroad  tracks  does  not  rest 
upon  the  passenger  as  on  the  driver. 
Thomas  v.  Illinois  Cent.  R.  Co.,  169 
Iowa,   337,  151  N.   W.   387. 

75.  Clarke  v.  Connecticut  St.  Ry. 
Co.,  83  Conn.  319,  76  Atl.  523;  Ter- 
williger V.  Long  Island  R.  Co.,  152 
App.  Div.  168,  186  N.  Y.  Suppl.  722; 
Wanner  v.  Philadelphia,  etc.,  Ry.  Co. 
(Pa.),  104  Atl.  570. 

76.  Fluckey  v.  Southern  Ry.  Co., 
242  Fed.  469;  Rogers  v..  Portland,  etc., 
P.   Co.,   66   Oreg.   344,   134  Pac.   9. 

77.  Brommer  v.  Pennsylvania  R. 
Co.,  179   Fed.   580,  ,103   C.   C.   A.   135, 


39  L.  R.  A.  (N.  S.)  924;  Hall  v. 
West  Jersey  &  Seashore  R.  Co.,  244 
Fed.  104;  Pigeon  v.  Massachusetts, 
etc.,  St.  Ry.  Co.  (Mass.),  119  N.  E. 
762 ;  Morris  v.  Chicago,  etc.,  R.  Co., 
101  Neb.  479,  163  N.  W.  799;  Bell 
v.  Jacobs  (Pa.),  104  Atl.  587;  Law- 
rence V.  Denver,  etc.,  R.  Co.  (Utah), 
174  Pac.  817;  Hoyle  v.  Northern  Pac. 
R.  Co.    (Wash.),   178  Pac.  810. 

78.  United  States. — ^Lehigh  Valley 
E.  Co.  V.  Emens,  231  Fed.  636,  145 
C.  C.  A.  522. 

California. — Ellis  v.  Central  Cali- 
fornia Tract.  Co.  (Cal.  App.),  174 
Pac.  407. 

£^(msas.— ^Williams  v.  Withington, 
88  Kans.  809,  129  Pac.  1148;  Denton 
V.  Missouri,  etc.,  Ry.  Co.,  97  Kans. 
498,   155  Pac.   813. 

Maine. — Avery  v.  Thompson,  103 
Atl.  4. 

Massachusetts.  —  Chadbourne  v. 
Springfield  Ry.  Co.,  199  Mass.  574, 
85  N.  E.  737;  Pigeon  v.  Massachu- 
setts, etc.,  St.  Ry.  Co.,  119  N.  E. 
762. 

Minnesota. — ^Kolesh  v.  Price,  136 
Minn.  304,  161  N.  W.  715. 

New  York. — Terwilliger  v.  Long  Is- 
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And,  in  the  absence  of  unusual  circumstances,  he  is  not  guilty 
of  contributory  negligence  if  he  relies  on  the  skill  of  the  driver 


land  R.  Co.,  153  App.  Div.  168,  136 
N.  y.  Suppl.  733.  "He  had  a  right 
to  assume  that  Mr.  Welsh,  his  friend, 
would  exercise  reasonable  care  in  the 
operation  of  his  car,  and  unless  he 
was  aware  of  the  railroad  crossing 
and  had  reason  to  apprenend  that 
Mr.  Welsh  would  run  hjg  car  into  a 
position  of  danger,  the  jury  might 
properly  find  that  he  was  in  the  ex- 
ercise of  that  reasonable  degree  of 
care  which  an  ordinarily  prudent 
man  would  exercise  under  likp  cir- 
cumstances by  merely  sitting  still  in 
his  seat  and  talking  with  a  fellow- 
passenger.  That  is  probably  what 
seventy-five  per  cent,  of  the  persons 
who  go  out  for  a  drive  with  their 
friends  do  under  the  circumstances. 
They  have  no  power  over  the  car,  no 
authority  over  the  driver,  and,  while 
they  would  not  be  free  to  ride  with  a 
reckless  driver,  knowing  the  fact,  and 
charge  their  misfortunes  upon  others, 
we  do  not  think  it  can  be  s,aid  that 
there  is  a  failure  to  .produce  evidence 
of  a  lack  of  contributory  negligence 
where  it  appears,  as  it  does  here, 
that  the  plaintiff's  intestate  was  sit- 
ting in  his  seat  engaged  in  a  conver- 
sation with  a  fellow  passenger  who 
was  occupying  the  seat  behind  him, 
and  who  was  leaning  forward  for  the 
purpose  of  carrying  on  the"  conversa- 
tion, leaving  the  driver  free  to  man- 
age the  car.  Of  course  if  the  passen- 
ger was  familiar  with  a  known  dan- 
ger, if  he  was  better  informed  of  the 
circumstances  than  the  driver,  it 
might  be  his  duty  to  watch  and  point 
out  the  danger,  but  here  the  car  was 
being  driven  upon  a  flat  land  in  broad 
daylight,  and  at  an  angle  with  the 
railroad  track,  which  had  been  crossed 
some  distance  back,  and  which  was 
to  be  crossed  again  at  grade.  It  was 
an  open  country,  and,  assuming  that 


the  plaintiff's  intestate  was  familiar 
with  the  country — which  is  the  most 
favorable  view  for  the  defendant — it 
cannot  be  said  .as  a  matter  of  law 
that  he  was  bound  to  anticipate  that 
Mr.  Welsh  would  drive  upon  the 
crossing  without  observing  the  situa- 
tion and  taking  the  necessary  precau- 
tions." Terwilliger  v.  Long  Island 
^.  Co.,  152  App.  Div.  168,  13.^  N.  Y. 
Suppl.   733, 

Orego4, — Rogers  v.  Portland,  etc., 
R.  Co.,  66  Oreg.  244,  134  Pac.  9. 

Pennsjilvama. — Vocea  v.  Pennsyl- 
vania R.  Co.,  103  Atl.  283 ;  Carbaugh 
V.  Philadelphia,  etc.,  Ry.  Co.,  104 
Atl.   860. 

Tennessee. — Knoxville  Ry.  &  Light 
Co.  V.  Vangilden,  133  Tenn.  487,  178 
S.  W.  1117. 

Utah. — Montague  v.  Salt  Lake,  etc., 
R.  Co.,  174  Pac.  871. 

Husband  and  wife. — It  has  been 
held  that,  where  a  husband  and  wife, 
traveling  together  in  an  automobile 
which  the  husband  is  driving,  the 
wife  cannot  rely  entirely  on  the  fius- 
band,  but  she  is  bound  to  exercise  the 
same  degree  of  care  as  he.  Beemer 
v.  Chicago,  etc.,  R.  Co.  (Iowa),  162 
N.  W.  43. 

Reliance  of  wife  on  husband. — In 
Denton  v.  Missouri,  etc.,  Ry.  Co.,  97 
Kans.  498,  155  Pac.  813,  the  court, 
discussing  the  right  of  a  wife  to  rely 
on  her  husband's  management  of  the 
automobile,  said :  "  The  plaintiff  was 
required  to  take  the  precautions 
which  a  reasonably  prudent  person, 
not  in  the  situation  of  the  automobile 
driver,  but  in  her  situation  would 
have  taken.  The  argument  is  that 
she  should  have  stopped  the  automo- 
bile, or  should  have  called  her  hus- 
band's attention  to  the  conditions  and 
requested  him  to  exercise  reasonable 
care.     Why  should  the  plaintiff  have 
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and  does  not  take  active  steps  to  see  that  the  machine  is  properly 
propelled.    Ordinarily  it  is  not  the  province,  or  even  proper  for  a 


called  her  husband's  attention  to  the 
conditions  and  exhorted  him  to  use 
due  care!  She  had  confidence  in  his 
ability  as  a  driver.  The  conditions 
were  just  as  obvious  to  him  as  to 
her.  He  could  hear  and  see  all  she 
•could  see  and  hear.  He  was  respon- 
sible for  the  operation  of  the  auto- 
mobile, not  she,  and  she  had  no  rea- 
son to  doubt  that  he  was  exercising 
))is  faculties  with  diligence.  Besides 
this,  there  was  another  observer  in 
the  front  seat  with  the  driver,  who 
was  in  fact  familiar  with  the  cross- 
ing. His  safety  and  his  wife's  safety 
were  at  stake,  and  there  is  no  evi- 
dence of  any  fact  indicating  to  the 
plaintiff  that  he  son  was  not  exer- 
cising his  faculties  of  observation 
with  diligence.  Why  ought  the  plain- 
tili'  to  have  arrogated  to  herself  con- 
trol over  the  automobile  and  com- 
manded it  to  stop?  The  finding  is 
that  she  saw  a  track  beyond  the  ob- 
structions to  her  vision  and  knew 
engines  and  cars  were  likely  to  pass 
over  it  at  any  time.  There  is  no  find- 
ing and  no  evidence  that  from  her 
place  in  the  back  seat  she  could  sec 
this  track  was  so  close  to  the  one  on 
which  the  coal  car  stood  that  the 
automobile  would  be  in  danger  be- 
fore her  husband  on  the  front  seat 
could  see  toward  the  north.  Her  op- 
portunities of  observation  were  not 
equal  to  those  of  her  husband.  She 
knew  his  ability  as  a  driver  and 
trusted  him,  and,  what  is  more,  she 
had  the  right  fo  trust  him." 

Passenger  in  auto  bus. — ^A  passen- 
ger in  an  auto  bus  is  not  negligent  in 
taking  such  a  means  for  transporta- 
tion, ;  nor  is  he  negligent  in  relying 
on  the  driver  of  the  car  to  avoid  dan- 
gers and  in  not  keeping  a  lookout 
for  dangers.  McDonald  v.  Messaba 
Ey.   Co.,   137  Minn.   275,   163  N.  W. 


398,  wherein  it  was  said:  "The 
plaintiff  was  not  negligent  in  taking 
passage  in  the  bus.  She  was  not 
wanting  in  care  in  what  she  did  or 
failed  to  do  at  the  precise  moment  of 
the  collision.  She  did  not  actually 
anticipate  it.  If  negligent  at  all  it 
was  because  she  did  not  look  and 
listen,  or  hearing,  did  nothing  to  pre- 
vent the  accident.  It  appears  nearly 
conclusively  that .  she  did  not  hear. 
Considering  that  she  did  not  hear, 
veyance,  her  position  in  it  shut  in 
as  she  was,  the  diiEculty  and  imprac- 
ticability of  her  maintaining  a  look- 
out, the  lack  of  any  reason  for  hev 
distrusting  the  skill  or  diligence  of 
the  driver,  the  readiness  with  which 
he  could  control  his  machine,  his  su- 
perior position  for  observing  danger, 
the  active  and  continuous  duty  which 
rested  upon  him  of  watching,  the  ab- 
sence of  actual  notice  to  her  of  im- 
pending danger,  and  the  want  of  ap- 
parent need  of  supervising  the  con- 
duct of  the  driver  or  disturbing  him 
with  suggestions  or  warnings,  a  jury 
should  not  be  permitted  to  find  that 
she  was  guilty  of  negligence  in  caring 
for  her  own  safety.  It  is  hardly  to  be 
though  that  the  conduct  of  a  very 
careful  person  would  have  been  dif- 
ferent irom  that  of  the  plaintiff.  We 
make  no  attempt  to  frame  a  general 
rule  solving  all  cases.  The  facts  in 
particular  cases  must  determine 
whether  the  ultimate  question  is  for 
the  jury." 

Wagon. — "  Common  sense  would 
dictate  that  when  a  wife  goes  riding 
with  her  children  in  a  rig  driven  by 
her  husband  she  rightfully  relies  on 
him  not  to  drive  so  as  to  imperil 
those  in  his  charge.  The  law  does  not 
depart  from  common  sense  by  re- 
quiring her,  under  the  circumstances 
shown  here,  to  impugn  her  husband's 
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gueat  to  attempt  to  direct  the  movements  of  tlie  driver.™  The 
situation:  may'  ibe  different,'  when  he  knows  that  the  driver  is- 
operating  the  machine  in  a  careless  manner,  or  if  he  has  knowl- 
edge of  some  danger  which  is  not  known  or  obvious  to  the  driver. 
Then  a  duty  devolves  on  him  of  taking  measures  for  his  own  pro- 
tection.*" The  extent  to  which  the  passenger  or  guest  may  rely 
upon  the  driver,  and  the  steps  he  should  take  for  his  own  safety, 
must  depend  upon  the  circumstances  of  the  particular  case.*^    Neg- 


ability  to  drive  and  assume  the  pre- 
rogative to  dictate  to  him  the  man- 
ner of  driving.  With  one  child  on 
her  lap  and  another  sitting  next  to 
look  after  she  might  vpith  human  and 
legal  fairness  and  propriety  leave  the 
driving  in  the  exclusive  care  of  the 
husband  and  father,  at  least  until  she 
actually  saw  some  danger  calling  for 
warning  or  advice  from  her,  which 
was  not  the  case  in  this  instance. 
She  frankly  testified  that  she  was 
'  scrooched  down '  holding  her  baby 
and.  '  gawking  around  at  things '  but 
not  paying  attention  to  the  situation 
or  circumstances  surrounding  the 
place  at  the  time.  So  fkr  as  imputed 
negligence  is  concerned  she  had  a 
right  to  trust  her  husband  to  so  con- 
duct the  ride  that  she  could  '  sorootch 
down '  and  '  gawk  around '  and  rest, 
for  very  likely  she  was  taken  on  the 
drive  for  real  rest  .and  relaxation.'' 
Williams  v,  Withington,  88  Kans. 
809,  129  Pac.  1148. 

79.  Latimer  v.  Anderson  County, 
95  S.  Car.  187,  78  S.  E.  879,  "A 
gratuitous  passenger,  in  no  matter 
what  vehicle,  is  not  expected,  ordi- 
narily, to  give  advice  or  direction  as 
to  its  control  and  management.  To 
do  so  might  be  harmful  rather  than 
lielpful.  Clarke  v.  Connecticut  Co.. 
83   Conn.   219,   76  Atl.   ,523. 

80.  Brommer  v.  Pennsylvania  R. 
Co.,  179  Fed.  577,  103  C.  C.  A.  135, 
29  L.  R.  A.  (N.  S.)  .924;  Thompson 
V.  Los  Angeles,  etc.,  R.  Co.,  165  Cal. 
748,  134  Pac.  709;  Wliite  v.  Portland 


Gas  &  Coke  Co.,  84  Oreg.  643,  165. 
Pac.  1005;  Azinger  V.  Pennsylvania 
R.  Co.  (Pa.),  105  Atl.  87.  "As- 
suming for  the  sake  of  argument,  but 
not  conceding,  that  plaintiff  was 
merely  the  guest  of  Bird,  and  was  in 
no  sense  responsible  for  the  manner 
in  which  Bird  operated  and  managed 
the  automobile  while  making  the  trip 
in  question,  it  nevertheless  was  in- 
cumbent upon  him  to  exercise  ordi- 
nary care  and  prudence  by  making 
diligent  use  of  his  senses  of  sight  and 
hearing,  by  looking  and  listening  for 
trains  as  the  automobile  approached 
the  crossing,  and  to  heed  the  warn- 
ings and  signals  of  the  .approach  of 
the  train,  and  to  suggest  to  Bird  that 
they  stop  until  the  danger  was ,  over, 
and  to  protest  if  that  was  not  done." 
Lawrence  v.  Denver,  etc.,  R.  Co. 
(Utah),  174  Pac.  817. 

81.  "  Negligence  may  be  grounded 
in  action  or  refusal  to  act,  in  speak- 
ing or  failing  to  speak,  all  with  ref- 
erence to  duty  in  the  premises.  We 
can  easily  conceive  of  cases  where 
a  clamor  of  direction  by  the  guest 
would  confuse  a  driver  or  chauffeur 
and  increase  the  danger  in  a  manner 
amounting  to  contributory  negligence 
of  the  passenger.  In  others  tlie  duty 
to  utter  warning  might  be  imperative 
In  some  instances  it  would  be  rank 
folly  to  wrest  the  reins  or  the  wheel 
from  the  hands  of  the  one  in  charge 
of  the  vehicle.  In  others  it  might  be 
highly  necessary  to  do  that  very 
thing.      The   court   cannot   lay   down 
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ligence  is  not  necessarily  charged  against  a  passenger  because  lie 
intrusts  himself  to  a  driver  who  he  has  reason  to  believe  is  care- 
less, but  such  fact  is  to  be  considered  in  determining  v^hether  he 
has  exercised  the  proper  conduct  in  the  face  of  danger.*^  But,  if 
one  intruats  himself  to  a  driver  who  Jie  knows  to  be  intoxicated  to 
the  extent  that  he  cannot  drive  the  ear  with  the  care  of  an  ordi- 
narily prudent  person,  he  may  be  unable  to  recover  for  hia  in- 
juries.*^ 

Sec.  691.  Contributory  negligence   of  passenger  —  riding 
with  intoxicated  driver. 

One  may  be  negligent  if  he  commits  his  safety  to  the  intoxicated 
driver  of  an  automobile.  While  it  is  true  in  general  that  the  neg- 
ligence of  the  driver  of  a  vehicle  is  not  imputable  to  a  passenger 
so  as  to  bar  that  passenger's  right  of  recovery,  yet  the  conduct  of 
one  in  riding  in  and  continuing  to  ride  in  an  automobile  when 
he  must  have  known  that  the  driver  was  intoxicated  establishes 
independemt  negligence  on  his  part.**  "  Even  while  prosecuting  a 
journey,  if  the  driver  becomes  intoxicated  so  as  to  lose  control  of 
the  vehicle,  or  is  reckless,  and  this  is  known  to  the  passenger,  or- 
dinary care  requires  the  passenger  to  call  upon  the  driver  to  stop 
and  allow  him  to  alight,  or  turn  the  management  of  the  vehicle 
over  to  another  capable  of  properly  directing  it,  and  if  the  pas- 

a  mathematical  precept  as  a  rule  of  Driver     with      injured     band. — To 

law  enjoining  in  detail  what  should  charge  a  wife  with  the  negligence  of 

be  said  or  done  or  omitted  in  every  her  husband  driving  the  car  on  the 

juncture  of  danger.    It  is  plain,  how-  theory  that  she  knew  he  had  an  in- 

ever,  that  an  invited  guest  is  not  to  jured   hand,    it   must   also   be    found 

be  supine  and  inert  as  mere  freight.  that  she  knew  that  on  account  of  the 

Accepting  the  hospitality  of  his  friend  injury  he  was  unable  to  manage  the 

does  not  excuse   him  from  the   duty  automobile     with     ordinary     safety. 

of  acting  for  his  own  safety  as  a  rea-  Gaft'ney  v.  Dixon,  157  111.  App.  589. 

sonably  prudent  person  would  under  83.  Section  691. 

like  conditions.     Whether  he  does  so  84.  Lynn  v.  Goodwin,  170  Cal.  112, 

or   not   must   be  , decided   by   the    13  148    Pac.    927;    Winston's    Adm'r    v. 

who  declare  the  facts  embodied  in  the  City  of  Henderson,  179  Ky.  320,  300 

verdict."     White  v.   Portland   Gas  &  •S.  W.  330.     See  also  Brannen  v.  Ko- 

Coke  Co.,  84  Orog.  643,  165  Pac.  1005.  komo,  etc.,  Co.,   115  Ind.   115,  17  N. 

82.  Wiley    v.    Young     CCal.),    174  E.  303,  7  Am.  St.  Rep.  411;  Meenagh 

Pac.   316.  v.   Buckmaster,   26   N.   Y.   App.   Div. 

451,  50  N.  Y.  Suppl.  85. 
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semger  fails  to  exercise  such  care  and  is  injured  as  a  result  of  the 
negligence  or  recklessness  of  the  driver  and  a  third  pei-son,  he  may 
not  have  recourse  of  such  third  person,  this  being  denied  him  ber 
<3ause  of  Ms  own  negligence  rather  than  upon  the  ground  that 
the  negligence  of  the  driver  is  imputed  to  him."  ^  If  the  driver 
from  intoxication  is  in  a  condition  which  renders  him  incapable 
of  operating  the  machine  with  proper  diligence  and  skill,  and,  this 
is  known  or  is  palpably  apparent  to  one  entering  the  car,  this  is  a 
fact  which  may  be  proved  for  the  consideration  of  the  jury,  along 
with  the  other  facts  in  the  case,  to  throw  light  on  the  question 
whether  such  person  exercised;  ordinary  care  in  entering  the  ear 
or  in  remaining  therein.  So,  if  the  guest  took  drinks  of  liquor 
with  the  owner  and  driver  of  the  car,  some  of  the  liquor  being 
furnished  by  the  owner  and  some  by  the  guest,  this  may  be  shown 
for  the  purpose  of  aiding  in  the  determination  of  whether  the 
guest  was  negligent.'®  Where  it  is  shown  that  a  party  of  eight 
persons,  including  the  operator  of  the  automobile,  had  been  drink- 
ing for  about  six  hours  before  the  accident,  the  contributory  neg- 
ligence of  one  of  such  persons  in  remaining  in  the  vehicle,  is  a 
question  for  the  jury.*' 

Sec.  692.  Contributory  negligence  of  passenger  —  failure 
to  warn  driver  of  dangers. 

If  a  passenger  sees  that  the  driver  is  guilty  of  negligence  in  hia 
operation  of  the  machine  or  that  he  is  running  into  danger  which 
is  known  to  the  passenger  but  of  which  the  driver  is  oblivious, 
reasonable  care  would  require  that  the  passenger  give  some  warn- 
ing to  the  driver  or  take  some  steps  for  the  avoidance  of  injury.** 
'^Or,  if  the  driver  is  taking  no  steps  to  avoid  a  threatened  danger 

85.  Winston's  Adm'r  v.  City  of  Carnegie  v.  Great  Northern  E.  Co., 
Henderson,  179  Ky.  330,  300  S.  W..  128  Minn.  14,  150  N.  W.  164;  Ter- 
330.  williger   v.   Long  Island  R.  Co.,   152 

86.  Powell  V.  Berry,  145  Ga.  696,  N.  Y.  App.  Div.  168,  136  N.  Y.  Suppl. 
89  S.  E.  753.  733;  Rogers  v.  Portland,  etc.,  R.  Co., 

87.  Sutton  V.  City  of  Chicago,  195  66  Oreg.  244,  134  'Pac.  9;  Eline  v. 
111.  App.  261.  Western  Maryland  R.  Co.    (Pa.),  104 

88.  Brommer  v.  Pennsylvania  R.  Atl.  857;  Rnoxville  Ry.  &  Light  Co. 
Co.,  179  Fed.  577,  103  C.  C.  A.  135,  v.  Vangilden,  133  Tenn.  487,  178  S. 
29  L.  R.  A.    (N.  S.)   924;   Jacobs  v.  W.   1117.    ' 

Jacobs,    141    La.    272,    74    So.    992: 
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"which  is  apparent  to  the  passenger,  the  jury  may  pi-operly  charge 
iim  with  contributory  n^ligence,  unless  he  attempts  to  avoid  the 
danger.**  In  such  a  case,  he  cannot  passively  sit  still  and  then 
•charge  his  misfortunes  to  others.  If  a  passenger  sees  a  train  ap- 
proaching at  a  crossing  and  the  driver  is  taking  no  steps  to  avoid 
the  danger,  the  passenger  should  give  warning,  and  a  failure  to 
give  such  warning  may  afford  ground  for  a  charge  of  contributory 
negligence.'"  But,  it  cannot  be  said  as  a  matter  of  law  that  a  girl 
of  19,  riding  in  the  rear  seat  of  a  carriage  driven  by  her  brother- 
in-law,  is  bound  to  advise  him  with  respect  to  the  management 
of  the  team  on  approaching  at  night  a  railroad  crossing  where  ob- 
structions prevent  a  view  of  the  track  from  a  greater  distance  than 
about  fifteen  feet,  although  she  is  familiar  with  the  surroundings 
and  he  is  not.'^  A  train  may  appear  so  suddenly  and  the  entire 
transaction  take  such  a  short  time  that  there  is  no  opportunity  for 
even  the  most  prudent  passenger  to  apprehend  the  danger  and  give 
warning  thereof  to  €he  driver. ^^  When  the  passenger  actually 
gives  a  warning  of  the  danger  to  the  chauffeur,  but  the  latter  dis- 


ss. Christison  v.  St,  Paul  City  Ry. 
Co.,  138  Minn.  456,  165  N.  W.  273; 
Morria  v.  Chicago,  etc.,  E.  Co.,  101 
TSTeb.  479,  163  N.  W.  799;  Wentworth 
V.  Waterbury,  90  Vt.  60,  96  Atl.  334. 

90.  Brommer  v.  Pennsylvania.  E. 
Co.,  179  Fed.  577,  103  C.  C.  A.  135, 
39  L.  E.  A.  (N.  S.)  924:  Lyon  v. 
Phillips  (Tex.  Civ.  App.),  196  8.  W. 
995. 

Husband  and  wife. — Where  in  an 
action  by  a  woman  of  mature  years 
to  recover  for  injviries  received  in  a 
collision  at  a,  grade  crossing  between 
an  automobile  in  which  she  was  ri^' 
ing,  and  which  was  driven  by  her 
husband,  and  one  of  defendant's  trol- 
ley cars,  the  plaintiff  testifies  that 
at  the  time  of  the  accident  the  auto- 
mobile was  going  down  a  steep  hill; 
that  she  was  faniiliar  with  the  road 
and  vicinity;  that  when  the  automo- 
bile was  400  or  500  feet  from  defend- 
ant's tracks,  which  ran  along  an  in- 


tersecting road,  she  could  have  seen 
the  wires  and  the  trolley  pole  of  the 
approaching  _car  "had  she  looked,  al- 
though the  car  itself  was  hidden  by 
the  walls  and  shrubbery  on  the  sides 
of  the  road,  but  that  she  did  not 
look  nor  pay  any  attention  to  the 
driving  of  the  automobile,  and  it  ap- 
pears that  her  husband  had  the  auto- 
mobile under  control  and  could  easily 
have  stopped  it  had  she  warned  him, 
she  was  guilty  of  contributory  negli- 
gence barring  a  recovery.  Pouch  v. 
Staten  Island  Midland  Ey.  Co.,  142 
N.  Y.  App.  Div.  16,  126  N.  Y.  Suppl. 
738. 

91.  Angell  v.  Chicago,  E.  I.  &  P. 
Ey.  Co.,  97  Kans.  688,  156  Pac.  763, 
rehearing  denied  98  Kans.  268,  157 
Pac.   1196. 

92.  Drouillard  v.  Southern  Pac.  Co. 
(Cal.  App.),  172  Pac.  405;   Schaefer 

V.  Arkansas  Valley  Interurban  Ey. 
Co.    (Kans.),  179  Pac.  323. 


916  The'  Laav  of  AuToitoBiLBs'. 

regards  tlie  warning,  ordinarily  there  is  no  basis  ttpon  which  neg- 
ligence can  be  charged  to  the  passenger.^^' 

Sec.  693.  Contributory  negligence  of  passenger  —  remain- 
ing in  machine. 

When  a  passenger  sees  the  machine  approaching  in  a  position  of 
danger,  it  may  be  that  his  best  recourse  to  escape  injury  would  be 
to  jump  from  the  machine.  But,  in  a  sudden  emergency,  his  con- 
duct is  not  closely  scrutinized  and  he  is  not-  charged  with.,  contribu- 
tory negligence  as  a  matter  of  law  because  he  remains  in  the'ma- 
ehiue.'^  On  the  other  hand,  if  he  leaves  a  moving  machine  and 
thereby  receives  an,  injury,  it  may  be  proved  subsequently  that  he 
wculd  have  escaped  injury  had  he  remained  with  the  machine,  but 
he  is  not  necessarily  charged  with  negligence  because  he  took  the 
wrong  course  in  the  emergency.  The  fact  that  one  remains  in  a 
machine  while  it  is  traveling  over  a  muddy  and  slippery  road  in 
the  night,  is  not  necessarily  negligence.'^ 

Sec.  694.  Contributory  negligence  of  passenger  —  permit- 
ting driver  to  run  at  excessive  speed. 

,  One  riding  in- a  motor  vehicle  may  be  properly  charged  with 
negligence  if  he  permits  the  driver  to  proceed  at  an  unreasonable 
speed  without  remonsta'anoe.'^  Thus,  where  one  rode  iji  an  auto- 
mobile at  a  rate  of  over  fifty  miles  an  hour  in  a  city  street  for  a 
distance  of  1,500  feet,  without  remonstrance  or  even  suggestion  to 
the  driver  that  -he  stop  the  car  or  slacken  its  speed,  renders  him 
guilty  of  contributory  negligence,  and  he  cannot  recover  for  in- 
juries sustained  by  the  machine  striking  a  bundle  of  newspapers 
in  the  street,. ''  It  has  been  held,  however,  that  one  who  is  merely 
a  guest  of  persons  hiring  a  car  is  not  ordinarily  in  a  position  to 
object  to  the  speed  with  which  the  machine  is  operated.'*-    And, 

93.  Avery  v.  Thompson  (Me.),  103  N.  Y.  Suppl.  333;  Hardie  v.  Bar- 
Atl.  4.  rett,  257  Pa.  St.  43,  101  Atl.  75.     See- 

94.  Ellis  V.  Central  California  also  Ferry  v.  City  of  Waukegan,  196 
Tract.  Co.   (Cal.  App.),  174  Pao.  407.  111.   App.   81. 

95.  Dillabougli  v.  Okanogan  'County  97.  Jefson  v.  Crosstown  St.  Ey.. 
(Wash.),  178  Pae.  803.  Co.,   73  Misc.   103,   129  N.  Y.   Suppl. 

96.  Fair      v.      Union      Tract.      Co.  233. 

(Kans),    171    Pac.    649;     Jefson    v.  98.  Routledge  v.  Rambler  Auto  Co.. 

Crosstown  St.  Ry.,  72  Misc.  103,  139        (Tex.),  95  S.  W.  749. 
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where  the  guest  remonstrates  against  the  speed,  but  the  accident 
occurs  before  he  has  time  to  take  other  steps  for  his  safety,  he  is 
not  negligent  as  a  matter  of  law.'*' 

Sec.  695.  Contributory   negligence   of  passenger  —  defec- 
tive machine. 

One  who  rides  as  a  passenger  or  guest  in  a  motor  vehicle  which 
he  knows  to  be  in  a  defective  condition  so  that  injury  will  likely 
ensue,  may  be  found  gu,ilty  of  contributory  negligence,  for  such 
-conduct  may  be  deemed  by  the  jury  to  be  inconsistent  with  the  care 
which  would  be  exercised  by  a  reasonably  careful  person.  If  the 
passenger  knows  that  the  machine  is  not  properly  equipped  with 
lights,  and  he  continues  the  trip,  he  may  be  charged  with  negli- 
gence in  that  respect.-^  But  whei*e  the  lights  fail  in  the  night  while 
on  a  trip,  and  the  car  proceeds  with  the  use  of  an  oil  lamp,  and  rea- 
sonable precautions  are  taken  for  the  safety  of  the  travelers  in  view' 
of  the  circumstance,  the  passengers  are  not  necessarily  to  be 
charged  with  negligence  because  they  continued  their  trip  and  did 
not  refuse  to  proceed  when  the  difficulty  arose.^ 

tion  of  the  many  cases  on  that  ques- 
tion shows  that  the  writers  of  the 
bpinions  are  careful  to  except  a  pas- 
senger or  guest  who  with  knowledge 
Little  V.  Hacket,  116  U.  S.  366,  which  of  the  danger  remains  in  such  dan- 
is  the  leading  American  case  on  this  gerous  position.  .  ,.  '  The  plain- 
subject,  and  which  has  been  followed  tiff,  as  a  reasonably  prudent  person, 
by  the  American  courts  generally,  the  must  have  known  of  the  danger  in- 
mle  was  established  that  the  oontrib-  cident  to  riding  in  a  motor  car  on 
utory  negligence  of  the  driver  of  a  a  dark  night,  without  lights,  over 
public  conveyance  would  not  be  im-  roads  with  which  neither  the  driver 
puted  to  a  passenger.  And  this  court  of  the  car,  nor  any  of  the  persons 
in  Union  Pacific  Ry.  Co.  v.  Lapsley,  with  him  in  the  car,  were  familiar. 
51  Fed.  174,  3  C.  C.  A.  149,  and  City  When  with  full  knowledge  of  that 
of  Winona  v.  Botzet,  169  Fed.  321,  fact  the  plaintiff  remained  in  the  car 
has  extended  this  rule  to  a  person  he  was  as  guilty  of  negligence  as  the 
■who  accepts   a   gratuitous   invitation       driver  himself." 

of  the  owner  and  driver  of  a  vehicle  2.  Chambers    v.    Minneapolis,    etc., 

to  ride  with  him,  even  if  it  is  not  a  Ry.  Co.,  37  N.  Dak.  377,  163  N.  W. 
public  conveyance.     But  an  examina-       324..   ~ 


99.  Rappaport     v.     Roberts 

(JJo. 

App.),  203   S.  W.   676. 

1.  Rebillard   v.    Railroad   Co. 

,    216 

Fed.    503.      The    court    said: 

"In 

S18  The  Law  of  Automobilbs. 


CHAPTER  XXV. 

SAFETY   OF   ROADS   FOK  AUTOMOBILBS. 

Section  696.  In  general. 

697.  Municipalities  not  insurers  against  injuries  fi'tsm  defective  high- 

ways. 

698.  Obstructions. 

699.  Obstructions  placed  in  streets  by  others. 

700.  Holes   or   excavations. 
70],.  Guarding.^ 

702.  Slippery  surface. 

703.  Width  of  road. 
704i  Bridges. 

1fl5.  Proximate  cause. 

706.  Knowledge  of  defect. 

707.  Notice  of  injury. 

708.  Liability  of  abutting  owners  and  others  for  defects  in  streets. 

709.  Joint  wrondoers. 

710.  Contributory  negligence  of  traveler — 'in  general. 

711.  Contributory  negligence  of  traveler  —  right  to  assume  safety  of 

highway. 

712.  Contributory  negligence  of  traveler —^  violation    of    statute    or 

law  of  road. 

713.  Contributory  negligence  of  traveler  —  assumptioji  of  danger. 
;             714.  Contributory  negligence  of  traveler  —  lookout. 

715.  Contributory  negligence  of  .traveler  —  speed. 

716.  Contributory  negligence  of,  trasveler  —  negligence  ,  of    passenger. 

Sec.  696.  In  general. 

Automobile  have  an  equal  right  to  the  use  of  the  public  high- 
"ways  in  common  with  other  vehicles.-'-  With  the  growth  of  the  usft 
of  the  highways  for  motor  vehicle  travel,  a  corresponding  duty  is 
imposed  upon  cities,  villages,  towns,  counties,  or  other,  municipal 
divisions  charged  with  the  maintenance  of  the  highways,  to  exei-- 
«ise  due  care  in  keeping  the  roads  reasonably  safe  for  such  traffic.^ 

1.  Section  49.  provide   such  guards,   lights,  or  bar- 

2.  United  States.— City  of  Balti-  riers  or  other  safeguards  as  would  be 
more  v.  State  of  Maryland,  166  Fed.  ordinarily  and  reasonably  sufficient 
641.  "  The  court  by  the  first  instruc-  to  protect  persons  lawfully  using  such 
tion  in  effect  informed  the  jury  that  highway  in  the  exercise  of  proper 
the  obligation  upon  the  city  was  to  care.  This  instruction  properly  pro- 
keep  its  highway  reasonably  safe  for  pounds  the  law,  and  carefully  safe- 
public  travel  by  day  or  night,  and  to        guarded  the  city's  rights,   as  settle* 
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And,  ordinarily,  the  question  whetHer  a  highway  was  reasonably 
safe  for  autorndbiliats  is  a  question  left  for  the  jury.^  The  fact 
that  the  highway,  if  maintained  in  a  similar  condition  before  the 
advent  of  the  automobile,  would  have  then  been  considered  suffi- 


certainly  by  authorities  of  the  State 
of  Maryland,  and  the  Supreme  Court 
of  the  United  States."  City  of  Bal- 
timore \.  State  of  Maryland,  166 
Fed.  641. 

District  of  Columbia. — Burke  v. 
District  of  Columbia,  42  App.  D.  C. 
438. 

Georgia. — Holliday  v.  Athens,  10 
Ga.  App.  709,  74  S.  E.  67. 

lUvnois.- — Gaffney  v.  Dixon,  157  111. 
App.  589;  Ferry  v.  City  of  VVauke- 
gan,  196  111.  App.  81. 

Iowa. — Wolford  v.  City  of  Grinnell, 
161  N.  W.   686. 

Kansas. — Supel"  v.  Modell  Twp.,  88 
Kans.   898,  129  Pac,  1162. 

Massaohusetts. — Baker  v.  City  of 
Fall  Eiver,  187  Mass.  53,  72  S.  E. 
336;  Kelleher  >■.  City  of  Newbury- 
-port,  227  Mass.  462,  116  X.  E.  807. 
"  Cities  and  towns  are  not  required 
\>y  the  law  to  make  special  provisions 
in  order  to  keep  all  their  public  ways 
at  all  times  in  condition  for  the  safe 
passage  of  automobiles,  bicycles  and 
other  mechanisms  for  travel  newly 
devised  and  unthoughtiof  at  the  time 
when  the  statute  imposing  the  gen- 
eral duty  as  to  repairs  of  ways  and 
liability  for  defectsj  therein  wa.s  en- 
acted. But  they  are  obliged  to  keep 
their  ways  reasonably  safe  and  con- 
venient for  travel  generally,  hafvirag 
regard,  to  all  the  circumstances.  Au- 
tomobiles are  recognized  by  tlie  law 
as  a  legal  method  of  travel.  Elabo- 
rate statutory  provisions  are  made 
for  their  registration,  for  the  licens- 
ing of  those  who  operate  them,  and 
for  their  management  upon  public 
ways.  It  is  common  knowledge  that 
at  present  in  this  commonwealth  a 
Tastly  larger  number  of  people  travel 


upon  the  liighw^ys  in  automobiles 
than  in  horse-drawn  vehicles.  The 
care  as  to  the  repair  of  ways  cast 
upon  municipalities  by  the  statutes 
has  reference  to  all  kinds  of  legiti- 
mate travel,  including  that  rightly 
undertaken  in  automobiles.  Al- 
though special  provisiohs  for  their 
safety  are  not  demanded,  their  pres- 
ence cannot  be  ignored."  Kelleher  v. 
City  of  Newburyport,  227  Mass.  462^ 
116  N.  E.  807. 

MichigoM.- — Cone  v.  City  of  De- 
troit, 191  Mich.  198,  157  N.  W.  417; 
Loose  V.  Deerfield  Twp.,  187  Mich. 
206,    153   N.   W.    913. 

Missouri. — Bethel  v.  City  of  St.  Jo- 
seph, 184  Mo.  App.  388,  171  S.  W. 
42. 

Tfehraska. — Reudelhuber  v.  Doug- 
las County,  100  Neb.  687,  161  N.  W. 
174. 

THew  Hampshire. —  Richmond  v. 
Town  of  Bethlehem,  104  Atl.   773. 

New  York. — Corcoran  v.  City  of 
New 'York,  188  N.  Y.  131,  80  N.  E. 
660. 

North  Carolina. — -Hardy  v.  West 
Coast  Constr.  Co.,  174  N.  Car.  320,. 
93  S.  E.   841. 

Rhode  '  Islamd. — Smith  v .  Howard, 
105  Atl.  648. 

South  Carolina. — Latimer  v.  An- 
derson County,  95  S.  Car.  187,  78  S. 
E.  879. 

Utah. — Sweet  v.  Salt  Lake  City,  iS 
Utah,  306,,  134  Pac.   1167. 

3.  Smith  V.  Village  of  Sidell,  Z05- 
111.  App.  66;  Ferry  v.  City  of  Wau- 
kegan,  205  111.  App.  109;  Smith  v. 
Howard  ,(R.  I.),  105  Atl.  648;  Wal- 
ters V.  City  of  Seattle,  97  Wash.  657, 
167  Pac.  124;  Kadolph  v.  Town  of 
Herman   (Wis.),  166  N.  W.  423. 
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«ient,  does  not  necessarilj  detetrmin©  its  sufficiency  at.  the  present 
period.*  It  would  have  been^,  perhaps,  unreasonable  to  have,  ex- 
pected municipalitiea  and  their  officials  to  have  placed  the  streets 
iind  highways  in  proper  condition  for  au.to  travel  immediately  after 
the  advent  of  their  pop'ularity.^  But  a  failure  to  conform  the  high- 
ways to  the  changed  methods  of  travels  within  a  reasonable  time, 
justifies  a  finding  of  negligence.*"  Expert  evidence  is  not  generally 
-admissible  on  the  question  whether  the  highway  in  question  is 
reasonably  safe  fot"  automobiles  at  the  time  of  an  accident.''  If  a 
municipality  fails  to  pei'form  its  duty  with  respect  to  the  proper 
oonditipn  of  its  highways,  liability  for  pecuniary  damages  is  gen- 


4.  Cone  v.  City  of  Detroit,  191 
Mich.  198,  157  N.  W.  417;  Davis  v. 
Township  of  Usborne,  38  D.  L.  R. 
(Canada)  397,  36  0.  L.  R.  148,  9 
O.  W.  N.  484.  Compare  Dolerty  v. 
Inhabitants  of  Ayer,  197  Mass.  341, 
83  N.  E.  677,  14  L.  E.  A.  (N.  S.) 
S16.  "It  is  also  argued  by --eounsel 
for  the  city  that  the  statute  which 
imposes  the  obligation  upon  the  mu- 
nicipality to  keep  and  maintain'  its 
highwaiys  in  a  condition  reasonably 
safe  and  fit  for  public  travel  should 
be  construed  so  as  to  refer  only  to 
ordinary  vehicles  which  were  in  use 
at  the  time  of  the  passage  of  the 
statute,  which  at  that  time  were 
wagons  or  carriages  drawn  by  hoi-ses 
and  should  not  be  held  to  apply  to 
automobiles.  It  cannot  now  well  be 
disputed  that  automobiles  and  auto- 
mobile trucks  are  ordinary  vehicles. 
In  fact,  they  have  become  so  ordi- 
nary that  it  is  rather  unusual  to  see 
vehicles  which  were  in  use  at  the  time 
the  statute  was  passed  on  the  streets 
of  a  large  city  like  Detroit.  It  would 
be  a  strange  conclusion  to  say  that 
the  municipality  should  not  be  bound 
to  keep  its  highways  in  condition  rea- 
sonably fit  for  travel  for  vehicles 
"which  become  from  time  to  time  the 
ordinary  vehicles  of  travel."  Cone'  v. 
City  of  Detroit,  191  Mich.  198,  157 
N.  W.  417. 


5.  Davis  v.  Township  of  Usborne, 
38  D.  L.  R.  (Canada)  397,  38  O.  L. 
R.   148,  9  O.  W.  N./  484. 

6.  Davis  V.  Township  of  Usborne, 
38  D.  L.  R.  (Canada)  397,  36  O.  L. 
R.  148,  9  0.  W.  N".  484.  "  It  is  true 
of  course  that  the  ordinary  needs  of 
travel  change  vrith  changed  condi- 
tions, and  road  officers  must  keep  in 
mind  the  new  uses  of  travel  in  the 
construction  and  maintenance  of 
highways.  In  this  connection  it  has 
been  held  that  bridges  must  be  of  suf- 
ficient strength,  to  carry  traction  en- 
gines when  they  are  in  common  use 
in  the  community  a'nd  are  ordinarily 
propelled  upon  the  public  roads." 
Wasser  v.  Northampton  County,  349 
Pa.  St.  35,  94'Atl.  444. 

7.  Loose  V.  Deerfield  Twp.,  187 
Mich.  306,  153  N.  W.  913. 

Evidence  as  to  precautions  which 
should  have  been  taken. — In  an  ac- 
tion for  damages  arising  out  of  inju- 
ries' sustained  from  an  automobile 
running  into  an  excavation  in  a  city 
street,  it  is  a  question  for  the  jury 
as  to  what  precautions  the  city  should 
have  taken  to  have  guarded  against 
accident,  and  the  plaintiff  should  not 
be  allowed  to  give  his  opinion  as  an 
expert  on  that  question.  Sweet  v. 
Salt  Lake  City,  43  Utah,  306,  134 
Pac.   1167. 
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erally  imposed  on  it.  With  respect  to  towns  and  counties,  the  lia- 
bility is  usually  a  matter  of  statutory. regulation.*  Where  a  stat- 
ute provides  that  highways  shall  he  kept  in.  a  reasonably  safe  con- 
dition for  travelers  with  horses,  teams  and  cai-riages,  the  word 
"  carriages  "  is  construed  to  include  motor  cars  or  automobiles.' 

Sec.  697.  Municipalities  not  insurers  against  injuries  from 
defective  highways. 

A  municipality  upon  which  is  imposed  the  duty  of  the  main- 
tenance of  the  streets  and  highways,  does  not  insure  travelers 
against  injury  from  defects  therein.^*  It  is  liable,  only  when  neg- 
ligence is  shown  on  the  part  of  its  officers  or  employees.-^^  And 
the  burden  is  placed  on  the  plaintiff  to  show  the  negligence  of  the 
municipality.-'^  Moreover,  the  duty  of  a  municipality  to  keep  its 
highways  in  a  reasonably  safe  condition  does  not  include  the  pro- 
viding against  insufficiency  caused  by  extraordinary  events.'^' 

Sec.  698.  Obstructions. 

Municipalities  do  not  insure  travelers  in  motor  vehicles  against 
accidents  from  striking  objects  within  the  street  lines.-'^  But  rea- 
sonable care  on  the  part  of  those  officers  charged  with  the  repair 
of  highways,  requires  that  unreasonable  obstructions  in  the  streets 
shall  be  avoided,  and  liability  may  be  imposed  on  the  officer,  or, 
in  soane  cases,  on  the  municipality,  for  injuries  received  by  an 
automobilist  from  such  an  obstruction.^^    A  temporary  oibstruction 

8.  Buckalew    v.    Middlesex   Ck)unty  14.  Section  697. 

(N.   J.),   104  Atl.   308;   Raymond  v.  Stump  in   sidewalk   line. — Wheeler 

Sauk  County    (Wis.),  166  N.  W.  29.       v.  Flatonio    (Tex.  Civ.  App.),  155  S. 

9.  Baker  v.  Fall  River,  187  Mass.       W.  951. 

53,  72  N.  E.  336.  15.  District    of    Columbia. — Burke 

10.  Sharot  v.  City  of  Nevf  York,  v.  District  of  Columbia,  42  App.  D. 
177  N.  Y.  App.  Div.  869,  164  N.  Y.       C.  438. 

Suppl.  804;   Wasser  v,  Northampton  Georgia. — ^Holliday    v.    Athens,    10 

County,  249  Pa.  St.  25,  94  Atl.  444;  Ga.  App.  709,  74  S.  E.  67. 

Swain  v.  City  of  Spokane,  94  Wash.  Illinois. — Gaffney  v.  Dixon,  157  III. 

616,  162  Pac.  991.  App.   589;   Ferry  v.  City  of  Wauke- 

11.  Zorn  V.  City  of  New  Tork,  85  gan,  196  111.  App.  81;  Ferry  v.  City 
Misc.  45,  147  N.  Y.  Suppl.  70.  of  Waukegan,  205  111.  App.  109.- 

12.  McDonald  v.  City  of  Philadel-  Iowa. — ^Wolford  v.  City  of  Grinnell, 
phia,  248  Pa.  St.  145,  93  Atl.  959.  161  N.  W.  686.     "  It  is  settled  law  of 

13.  Schrunk  v.  St.  Joseph,  120  this  State  that  cities  must  keep  their 
Wis.  223,  97  N.  W.  946.  streets    free    from    obstructions    and 
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may  be  justified,  but,  if  so,  reasonable  care  requires  that  warning 
of  the  danger  be  given  to  travelers.^*  Thus  a  municipality  may  be 
liable  for  negligence,  where  a  roJ)e  was  tied  across  the  highway  with 
nothing,  other  than  the  rope,  to  indicate  its  presence.^'  Granting 
that  a  city,  town  or  other  municipal  unit  for  the  maintenance  of 
highways  has  the  right  to  close  a  street  temporarily  by  the  use  of 
the  rope  stretched  across  it,  reasonable  prudence  would  seem  to 
require  that  some  notice  of  the  obstruction  be  afforded  to  travel- 
ers.^* And  it  may  be  held  to  be  negligence  to  deposit  a  pile  of 
sand,  crushed  stone  or  other  material  on  a  paved  street  of  a  city 


nuisances  which  interfere  with  ordi- 
nary public  travel,  and  this  duty  ap- 
plies to  automobiles  as  well  as  other 
Tehicles.''  Kendall  v.  City  of  Des 
Moines,  167  N.  W.  &84.  "  The  street 
upon  which  the  accident  occurred  was 
•open  to  public  travel,  and  it  was  the 
defendant's  duty  to  keep  the  same 
free  from  obstructions  and  from  nui- 
sances, which  would  interfere  with 
ordinary  public  travel,  and  this  in- 
cludes travel  by  automobiles  as  well 
as  other  vehicles."  Wolford  v.  City 
of  Grinnell,  161  N.  W.  686. 

South  Cwrolina. — Latimer  v.  Ander- 
son County,  95  S.  Car.  187,  78  S,  E. 
S79. 

Wisconsin. — Kadolph  v.  Town  of 
Herman,  166  N.  W.  433. 

16.  Gaffney  v.  Dixon,  157  111. 
App.  589.  "  It  was  for  the  jury 
■to  decide  whether  the  obstruc- 
tion was  in  any  way  dangerous  to 
public  travel,  as  ordinarily  and  rea- 
sonably conducted,  and  whether  ap- 
pellee, in  the  exercise  of  ordinary 
<!are  in  providing  a  reasonably  safe 
street  for  public  travel.  Should  have 
placed  danger  signals  at  that  point 
at  night."  Gaffney  v.  Dixon,  157  TU; 
App.  589. 

Presumption  of  continuance  of 
warning. — Where  the  existence  at 
any  one  time  of  a  certain  condition 
of  things  of  a  continuing  nature  is 
shown,  it  is  presumed  that  such  con- 


dition continues  to  exist  until  the 
contrary  is  shown  by  circumstantial 
or  direct  evidence.  Thus,  in  an  action 
to  recover  against  a  city  for  injury 
to  an  automobile  which  collided  with 
a  sand  pile  in  the  street  in  the  night 
time,  it  will  be  presumed  that  there 
was  a  red  light  burning  at  the  point, 
at  which  the  plaintiff  approached  the 
sand,  if  it  be  shown  that  such  light 
was  burning  earlier  in  the  evening 
and  immediately  after  the  accident, 
though  extinguished,  was  found  to  be 
warm.  Carlson  v.  City  of  New  York. 
150  N.  Y.  App.  Div.  264,  134  X.  Y. 
Suppl.   661. 

Manhole.— When  plaintiff's  auto- 
mobile was  injured  at  night  through 
driving  against 'a  manhole  standing 
above  thp  level  of  a  street  which  was 
being  graded,  he  must  show,  in  ordor 
to  recover  agiainst  the  municipality, 
that  the  city  had  actual  notice  of  the 
fact  that  a  light  previously  placed  on 
the  manhole  by  a  foreman  had  been 
removed.  Gedroiee  v.  City  of  New 
York,  109  N.  Y.  App,  Div.  176,  95 
N.  Y.  Suppl.  645. 

17.  Holliday  v.  Athens,  10  Ga. 
App.  709,  74  S.  E.  67;  Latimer  v. 
Anderson  County,  95  S.  Car.  187,  78 
S.  E.  879.  See  also  Wallower '  v. 
Webb  City,  171  Mo.  App.  314,  156 
S.  W.  48. 

18.  Holliday  v.  Athens.  10  Ga. 
App.    709.   74   S.   E.   67. 
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and  to  allow  it  to  remain  there  over  night  without  guarding  it  with 
red-light  signal  or  any  other  warning  of  danger.-^'  But  the  con- 
struction of  a  bridge  over  a  street  with  a  girder  and  a  truss  in  the 
middle  of  the  carriageway  does  not  impose  a  duty  on  the  munici- 
pality of  lighting  the  obstruction  at  night  in  order  to  give  notice 
thei-eof  to  travelers.-" 

Sec.  699.  Obstructions  placed  in  streets  by  others. 

A  municipality  is  not  necessarily  relieved  from  responsibility 
for  an  accident  to  an  automobilist,  merely  because  the  obstruction 
which  was  the  primary  cause  of  the  accident  had  been  placed  in 
the  street  by  a  person  other  than  a  municipal  employee.  ISTegli- 
gence  may  be  charged  upon  the  theory  that  the  municipality  negli- 
gently permitted  the  obstruction  to  continue. ^^ 

Sec.  700.  Holes  or  excavations. 

An  excavation  or  hole  in  a  street  or  highway  may  form  the 
basis  for  charging  a  municipality  for  liability  to  one  riding  in  a 
motor  vehicle  and  receiving  injuries  from  such  defective  condi- 
tion.^^ The  size  of  the  excavation  or  hole  in  the  road  is  one  of  the 
principal  elements'  in  determining  the  liability  of  the  municipality. 
Municipalities  are  not  held  liable,  as  for  negligence,  by  reason  of 
slight  depressions  or  differences  of  grade  in  the  highway,  for  to 
hold  otherwise  would  subject  them  to  an  unreasonable  burden.* 

19.  Britt  V.  Omaha  Concrete  Stone  also  St.  Louis,  etc.,  R.  Co.  v.  Bell 
Co.,  99  Neb.  300,  156  N.  W.  497.    See       (Okla.),  159  Pac.  336. 

also    Hardy    v.    West   Coast    Constr.  Assault   by  employee   of  company 

Co.,  174  N.  Car.  330,  93  S.  E.  841.  making  excavation. — ^Where  a  street 

20.  Gaines  v.  City  of  New  York,  railway  company  made  an  excavatioB. 
156  N.  Y.  App.  Div.  789,  142  N.  Y:  in  a  street  and  the  plaintiff  ran  hi« 
Suppl.   401.            I  automobile  in  the  excavation,  where- 

21.  Wolford  V.  City  of  Grinnell  upon  he  was  tortiously  assaulted  by 
(Iowa),  161  N.  W.  686.  an  employee  of  the  company  while  he 

22.  City  of  Baltimore  v.  State  of  was  endeavoring  to  extricate  his  ma- 
Maryland,  166  Fed.  641 ;  Burke  v.  chine,  it  was  held  that  the  companv 
District  of  Columbia.  42  App.  D.  C.  was  liable  for  exemplary  damages. 
438:  Loose  v.  Deerfield  Twp.,  187  Memphis  St.  Ry.  Co.  v.  Stratton,  131 
Mich.    206,   153   N.   W.    913;    Cone  v.  Tenn.   620,    176   S.   W.   105. 

City  of  Detroit,   191  Mich.   198,   157  23.  Faber  v.  City  of  New  York,  161 

IK.  W.  417;  Sweet  v.  Salt  Lake  City,  N.  Y.  App.  Div.  203,  146  N.  Y.  Suppl. 
43    Utah,    306,    134    Pac.    1167.      See       895;    Morris   v.    Interurban    St.    Ry. 
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If.  for  any  reason,  a,  dangerous  exeavation  exists  in  tke  street,  it  is 
the  duty  of  the  municipality  to  exercise  ordinary  care  and  diligence 
to,  appraise  travelers  of  the  dangerous  conditions  hy  placing  a  bar- 
rier or  sonie  other  efficient  means  of  pointing  out  the  danger.^^  If 
lights  are  used  as  a  warning,  reasonable  precautions  must  be 
made  to  the  end  that  they  will  inform  travelers  of  the  point  of 
danger  and  not  mislead  them  to  the  injury.^^  For  example,  where 
a  city  had  made  an  excavation  along  a  highway  for  a  considerable 
distance  about  which  red  lights  were  placed  at  night,  but  there 
was  evidence  that  the  lights  were  so  placed  as  to  mislead  a  p©m>n 
driving  along  the  highway  in  that  there  appeared  to  be  a  continu- 
ous row  of  lights  on  one  side  of  the  street  and  a  separate  light  on 
the  opposite  side  and  the  driver  of  an  automobile  ran  his  machine 
between  such  lights,  it  was  held  that  the  questions  of  the  exercise 
of  due  care  in  providing  safeguards  necessary  to  overcome  the 
danger,  whether  the  barriers  and  lights  were  sufficient  and  whether 
the  lights  were  properly  arranged,  were  for  the  jury.^^  And,  where 
in  the  night  time  an  automobile  ran  through  a  fence  and  guard  at 
the  end  of  a  street  forming  a  cul  de  sac,  and  fell  into  a  pit,  and  it 
appeared  that  the  machine  was  running  at  a  reasonable  rat©  at  the 
time  of  the  accident  and  that  a  similar  accident  had  happened  at 
the  same  place  and  had  been  reported  to  the  city  officials,  it  was 
held  that  the  negligence  of  the  city  was  a  question  for  the  jury.^' 

Co.,  100  N.  Y.  App.  Div.  295,  91  N.  of  the  asphalt,  and  it  appeared  that 

Y.   Suppl.  479.  the  city  had  not  been  notified  of  the 

Three  inch   depression. — ^Where,  in  defect,  and  that  no  previous  accident 

an  action  for  the   death  of   a  truck  had  happened  at  this  point,  the  com 

driver,  in  consequence  of  a  fall  from  plaint    should    be    disHiissed.      Faber 

a  truck  occasioned  by  a  hole  or  de-  v.  City  of  New  York,  131  N.  Y.  App. 

pression   in   the   street,   the   evidence  Div.  203,  146  N.  Y.  Suppl.  395. 

as  to  the  depth   of  the  hole  varied,  24.  City  of  Baltimore  v.   State   of 

some  witnesses  testifying  that  it  was  Maryland,    166   Fed.    641;    Hardy    v. 

nine     inches,    resulting    as    it    was  West  Coast  Constr.  Co.,  174  N.  Car. 

claimed  from  the  sinking  of  the  stone  320,    93    S.    E.    841 ;    Sweet   v.    Salt 

blocks    underlying   the    asphalt,    and  Lake   City,    43    tftah,    306,   134   Pao. 

there  was  .no  evidence  as  to  how  long  1167. 

it  had  existed,  but  an  officer  of  the  25.  City  of  Baltimore   v.   State   of 

city  who  actually  measured  the  hole  Maryland,,  166  Fed.  641. 

.and   a    street   sweeper   who    assisted  26.  City  of  Baltimore  v.   State  of 

him,  testified  that  it  was  not  more  Maryland,  166  Fed.  641,  92  C.  C.  A. 

than   three    inches    deep,    and   about  335. 

two  feet  square,  and  that  it  had  been  27.  Corcoran  v.  City  of  New  York„ 

formed  by  the  gradual  wearing  away  188  N.  Y.  131,  80  N.  E.  660,  wherein 
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-No  formula  of  care  is  pronounced  by  the  law  as  to  how  an  excava- 
tion shall  be  guarded ;  the  law  does  not  say  that  lights  shall  be  used 
or  that  barriers  shall  be  used;  nor  does  it  say  that  it  is  sufficient 
if  but  one  of  such  precautions  is  used  to  warn  travelers.  It  is  a 
question  for  the  jury  what  precautions  are  reasonaibly  necessary 
in  a  particular  case.^^ 

Sec.  701,  Guarding. 

Reasonable  oare  on  the  part  of  highway  officials  may  require 
the  maintenance  of  barriers  or  guard  rails  at  dangerous  places  along 
a  road.^^     This  precaution  should  be  designed,  not  only  as  a  pro- 


it  was  said :  "  Tlie  streets  of  a  city 
may  be  as  freely  used  by  those  who 
ride  in  automobiles  as  by  pedestrians 
or  travelers,  and  if  this  cul  de  sac 
was  likely  to  be  a,  dangerous  place 
in  the  night  to  any  class  of  wayfarers 
who  might  be  misled  into  thinking 
that  it  would  be  a  continuation  of 
the  highway,  it  should  have  been  so 
well  lighted  as  to  give  fair  warning 
that  it  was  merely  a,  cul  de  sac,  or 
so  well  guarded  as  to  prevent  en- 
trance to  the  point  of  danger,  for  '  a 
public  highway  may  be  used  in  the 
darkest  night;  a  night  so  dark  that 
the  keenest  and  clearest  vision  may 
not  be  able  to  detect  obstructions  and 
defects.' " 

28.  City  of  Baltimore  v.  State  of 
Maryland,  166  Fed.  641.  See  also 
Carlson  v.  City  of  New  York,  150  N. 
Y.  App.  Div.  264,  134  N.  Y.  Suppl. 
661. 

29.  Miner  v.  Franklin  (N.  H.),  99 
Atl.  647;  Richmond  v.  Town  of  Beth- 
lehem (N.  H.),  104  Atl.  773;  John- 
son V.  State  of  New  York,  186  N.  Y. 
App.  Div.  389,  173  N.  Y.  Suppl.  701; 
Johnson  v.  State  of  New  York,  104 
Misc  (N.  Y.)  395;  Board  oif  Com'rs 
of  Logan  County  v.  Bicher  (Ohio), 
121  N.  E.  535;  Raymond  v.  Sauk 
County  (Wis.),  166  N.  W.  29.  See 
also   Chambers   v.    Minneapolis,   etc.. 


Ry.  Co.,  37  N.  Dak.  377,  163  N.   W. 
824. 

Negligence  a  question  for  jury. — 
Plaintiff  s  intestate  was  driving  an 
automobile  after  dark  along  a  much- 
traveled  highway.  At  the  point 
where  the  accident  oecur;;ed  the  road- 
way rapidly  narrowed,  and  the  adja- 
cent land  from  being  level  with  the 
roadway  turned  into  a  sharp  descend- 
ing slope  of  several  feet  from  the 
edge  of  the  highway.  There  was  no 
barrier  or  guard  of  any  kind  to  mark 
the  edge  of  the  highway,  but  instead 
thereof  weeds  had  been  allowed  to 
grow  up  which  obscured  and  con- 
cealed such  edge.  The  free  space  left 
for  the  passage  of  an  automobile  and 
a  vehicle  was  very  small.  Intestate 
applied  the  brakes  to  his  car,  and, 
clearing  a  tree  which  stood  close  to 
the  roadway,  pulled  to  the  side  of  the 
road  so  as  to  allow  a  horse  and  wagon 
to  pass  him,  and  brought  his  car  to 
a  stop.  He  was  so  near  the  edge  of 
the  bank  that,  as  he  stopped,  the  car 
slipped  down  and  over  the  bank,  turn- 
ing over  and  killing  him.  Plaintiff 
gave  evidence  for  the  purpose  of  show- 
ing that  other  accidents  had  happened 
at  this  place,  and  no  issue  was  pre- 
sented on  the  trial  concerning  the 
possession  by  the  highway  commis- 
sioner of  ample  funds  with  which  to 
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tection.  from  injuries  to  autxjinobilists,  but  also'  as  a.  guai'd  against 
injuries  to  one  riding  in  a  horse-drawn  conveyance  in  case  the 
horse  becomes  frightened  on  the  approach  of  a  motor  vehicle.  One 
riding  in  such  a  carriage  may  recover  from  the  municipality  in 
ease  the  road  is  not  properly  protected  and  the  hoi*se  shys  from 
fright  of  the  machine,  and  goes  over  an  embankment  or  excavation 
which  should  been  have  protected  with  a  guard.^"  Some  guard  rail 
or  other  protection  may  be  necessary  as  a  matter  of  law  at  a  par- 
ticularly dangerous  point,  but,  when  a  l>arrier  has  been  constructed; 
the  municipality  does  not  insure  its  sufficieaicy  against  all  acci- 
dent's. It  is,  of  course,  not  reasonable  to  require  a*  municipalitA- 
to  construct  a  barrier  which  will  stop  a  heavy  motor  vehicle  travel-^ 
ling  at  a  high  rate  of  speed.^^  Thus,  it  has  ibeen  held  that  a  county 
is  not  required  to  construct  a  barrier  which  is  strong  enough  to 
atop  an  automobile  running  twenty-five  miles  an  hour.^^     Nor  is 


construct  a  barrier  and  of  which  the 
expense  would  have  been  trivial. 
Held,  that '  the  issue  of  defendant's 
freedom  from  negligence  should  be 
submitted  to  a  jury.  Nicholson  v. 
Stillwater,  308  N.  Y.  203.  101  N.  E. 
85S. 

Change  of  highway. — If  a  highway- 
is  discontinued  or  altered,  it  is  the 
duty  of  the  municipality  to  erect  and 
maintain  suitable  signals  or  barriers 
to  warn  travelers  of  the  fact.  Ray- 
mond V.  Sauk  County  (Wis.),  163  N. 
W.  39. 

30.  Upton  V.  Windham,  75  Conn. 
288,  53  Atl.  660;  Maynard  v.  West-~ 
field,  87  Vt.  533,  90  Atl.  504;  Davis 
V.  Township  of  Usborne,  28  D.  L.  R. 
(Canada)  397,  36  0.  L.  R.  148,  9  0. 
W.  N.  484.  "  The  passing  of  an  auto- 
mobile driven  with  ordinary  care  and 
at  a  reasonable  speed,  and  the  fright 
and  shying  of  a  gentle  horse,  consti- 
tute one  of  those  events  in  the  proper 
use  of  the  highway  calling  for  its 
maintenance  in  a  safe  condition 
.  .  ."  Upton  V.  Windham,  75  Conn. 
288,  53   Atl.   660. 


31.  Dorrer  v.  Town  of  Calicoon, 
183  N,  y.  App.  Div.  186,  170  N.  Y. 
Suppl.   676. 

32.  Wasser  v.  Northampton  County, 
349  Pa.  St.  25,  94  Atl.  444,  wherein 
it  was  said :  "  It  has  never  been  de- 
clared to  be  the  law  in  this  State 
that  a  township  must  erect  guard 
rails  or  barriers,  at  points  where  the 
public  highway  runs  near  an  embank- 
ment, so  strong  as  to  stop  an  auto- 
mobile running  at  the  rate  of  25 
miles  an  hour.  To  do  this  would  re- 
quire the  building  of  solid  walls  of 
masonry,  the  expense  of  which  would 
be  a  very  onerous  burden  for  any 
township  to  bear  in  a  rural  commvm- 
ity.  The  law  does  not  contemplate 
the  building  of  such  a  barrier  or 
guard  by  counties,  or  townships,  in 
county  districts,  and  the  proper  and 
ordinary  uses  of  the  highways  ii> 
such  community  do  not  demand  this 
extraordinary  protection  to  the  trav- 
eling public.  We,  therefore,  agree 
with  the  learned  cotfrt  below  that  the 
evidence  in  the  present  case  does  not 
disclosBi  any  negligeflce  by  the  county^ 
upon  which  to  base  a  recovery."   Was- 
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a  municipality  required  to  anticipate  thal^  a,  vehicle  will,  after  lock- 
ing wheels  with  another,  attempt  to  cross  the  road  at  right  angles, 
sind  it  is  not  required  to  construct  a  guard  rail  to  protect  the 
traveler  against  such  a  eontingency.^^  There  is  no  hard  and  fast 
rule  as  to  the  kind  and  character  of  a  guard  rail  or  barrier  to  be 
erected  sio  that  the  highway  may  be  deemed  reasonably  Safe  for 
the  ordinary  needs  of  travel.  Public  roads  are  intended  for  or- 
dinary travel ;  if  they  meet  the  requirements  which  their  ordinary 
uses  demand,  the  authorities  in  charge  of  them  have  performed 
their  duty  under  the  law,  and  cannot  be  made  answerable  in  dam- 
ages for  extraordinary  accidents  occurring  on  them.'* 

Sec.  702.  Slippery  surface. 

Municipalities  have  been  successfully  charged  with  negligence 
where  the_5^  have  spread  oil  upon  the  streets  so  that  a  motor  ve- 
hicle was  thereby  caused  to  skid  and  cause  injury.^  If  tarvia  is 
being  spread  upon  a  highway  so  that  it  is  temporarily  dangerous, 
I'easonable  prudence  may  require  that  warning  of  the  condition  be 
given  to  automobilists.^''  On  the  other  hand,  it  has  been  held  that 
a  charge  of  negligence  is  unjustified  in  a  case  where  clay  marl  had 
been  used  for  the  resurfacing  of  a  highway  and  had  been  rendered 
slippery  by  reason  of  a  rain.''  And,  when  the  driver  of  a  motor 
vehicle,  in  broad  daylight,  knowingly  drives  his  machine  over  a 
highway  which  is  in  a  slippery  condition  by  reason  of  the  applica- 
tion of  tax  and  oil,  he  takes  the  responsibility  of  accident  from  such 
condition.'' 

ser  V.  Northampton  County,  249  Pa.  as  necessary  to  reasonable  safety  in 

St.  25,  94  Ail.  444.  the  ordinary  use  of  the  highway  at 

33.  Dorrer  v.  Town  of  Callicoon,  that  point."  Wasser  v.  Northampton 
183  N.  Y.  App.  Div.  186,  170  N.  Y.  County,  249  Pa.  St.  25,  94  Atl.  444. 
Suppl.  676.  35.  Kelleher   v.    City   of   Newbury- 

34.  Wasser  v.  Northampton  County,  port,  227  Mass.  462,  116  N  .E.  807. 
349  Pa.  St.  25,  94  Atl.  444.  36.  Zegeer  v.  Barrett  Mfg.  Co.,  226 

"  Proximity  to  a  precipice  or  dan-  Mass.  146,  115  N.  E.  291. 

gerous  embankment  requires  a  degree  37.  Kinne  v.  Town  of  Morristown, 

of  care  not  necessary  under  ordinary  184  N.  Y.  App.  Div.  408. 

circumstances,    but    it    is    only    that  38.  Raymond      v.      Sauk      County 

care,    which    common    prudence    die-  (Wis.),   166  N.  W.  29. 
tates,  in  view  of  an  unuaual  danger. 
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Sec.  703.  Width  Of  road. 

Negligence  is  not  necessarily  charged  against  a  municipality 
because  a  highway  is,  for  a  short  distance,  so  narrow  that  two  au- 
tomobiles cannot  safely  pass  each  other.^' 

Sec,  704.  Bridges. 

Where  a  motor  vehicle  or  a  person  riding  therein  is  injured 
by  reason  of  a  defective  bridge,,  speaking  in  general  terms,  a  re- 
covery may  be  had,  in  the  absence  of  contributory  negligence,  as 
against  the  town  or  municipal  division  charged  with  the  main- 
tenance of  the  bridge. ■*"  A  defective  culvert  may  create  a  similar- 
liability."  But,  it  has  been  held  that  a  municipality  is  not  liable 
for  the  negligence  of  the  tender  of  a  drawbridge,  the  reasion  for 
the  decision  being  that  the  municipality  was  engaged  in  a  govern- 
mental rather  than  proprietary  .function.*^  A  village  may  be  lia- 
ble for  the  care  of  a  bridge  within  its  territorial  limits,  where  it  is 
a  part  of  its  system  of  highsy'ays  and  is  in  general  use  by  the  pub- 
lic, although  the  bridge  in  question  was  constructed  by  the  State 
and  tendered  to  the  village  but  not  formally  accepted.*^  A  county 
may  be  liable  for  an  injury  caused  by  an  unsafe  and  defective  con- 
dition of  a  county  bridge,  notwithstanding  the  fact  that  no  actual 
notice  of  the  condition  of  the  bridge  had  previously  been  given  to 
any  county  ofScer,  where  the  defects  were  of  such  a  nature  or  had 
existed  for  such  a  length-  of  time  that  by  the  exercise  of  ordinary 
care  they  might  have  been  discovered^  and  repaired.**  The  law 
requires  the  maintenance  of  a  structure  with  sufficient  strength 
to  sustain  an  ordinary  vehicle  with  a  load  of  reasonable  weight. 
Whether  a  weight  of  ten  tons  is  reasonable,  may  be  a  question  for 
the  jury.*" 

39.  Miner  v.  Town  of  KoUing  maintaining  a  bridge  may  be  liable 
(Wis.),  167  N.  W.  242.  for  the  negligence  of  an  employee  who 

40.  Welcome  v.  State  of  New  York,  negligently  lowers  a  gate  arm  so  as 
105  Misc.  (N.  y.)  115;  Smith  v.  to  strike  and  injure  the  driver  of  an 
Howard    (R.  I.),  105  Atl.  648.  automobile.     Louisville  Bridge  Co.  v. 

41.  Dillabough  v.  Okanogan  County  Irving  (Ky.),  203  S.  W.  531. 
(Wash.),    178    P.ac.    802;    Roeser    v.  43.  Lawrence    v.    Channahon,    157 
Sauk  County,   166   Wis.  417,   165  N.  111.  App.  560. 

W.  1086.  44.  Reudelhuber  v.  Douglas  County, 

42.  Bremer  v.   City  of  Milwaukee,       100  Neb.  687,  161  N.  W.  174. 

166  Wis.  164,  164  N.  W.  840.  45.  Smith  v.  Howard    (R.   I.),   105 

Bridge    company. —  A     corporation      Atl.  648. 
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Sec,  705.  Proximate  cause. 

It  is  a  fundamental  rule  in  the  law  of  negligence  that'the  failure 
to  exercise  a  proper  degree  of  oare  renders  one  liable  only  for  those 
results  which  proximately  follow  from  the  neglect.''^  Like  lother 
general  rules  of  the  law  of  negligence,  this  rule  is  applicable  to 
cases  where  automobilists  have  sustained  an  injury  from  the  defec- 
tive condition  of  a  highway.  The  burden  is  on  the  plaintiff  to 
show  that  the  injuries  of  which  he  complains  are  the  proximate 
result  of  the  negligence  charged  against  the  defendant."  The 
fact  that  no  warning,  either  by  sign  or  otherwise,  is  given  of  a  de- 
fect in  a  highway  is  not  the  proximate  cause  of  an  injury  to  an 
automobilist,  where  it  appears  that  he  had  actual  knowledge  of 
the  defect.^^  And,  where  an  automobilist  collided  with  girder  and 
truss  in  the  street  supporting  an  overhead  structure,  it  was  held 
that  the  failure  of  the  municipality  to  light  the  obstruction  could 
not  be  de&med  the  proximate  cause  of  the  collision,  where  it  ap- 
peared that  the  chauffeur  could  have  seen  the  daiiger  in  time  to 
avoid  it  had  it  not  been  for  exhaust  st«am  from  an  engine  passing 
Tinder  the  bridge.^^  In  some  States,  when  horses  have  become  be- 
yond the  control  of  the  driver,  the  defective  condition  of  a  high- 
way is  not  considered  the  plx>ximate  cause  of  an  injury  sustained 
by  the  driver,  but  they  are  not  considered  beybnd  oonitrol  when  they 
merely  shy  or  start  and  for  a  moment  have  their  own  way.^"  But, 
where  a  traveler's  horse,  upon  becoming  frightened  by  a  motor 
vehicle,  jumped  over  the  unprotected  side  of'  a  culvert  on  the  high- 
way and  was  thereby  injured,  but  would  not  have  jumped  had  the 
culvei-t  been  protected  by  a  suitable'  railing,  it  was  held  that  the 
absence  of  the  railing  could  be  considered  the  proximate  cause  of 
the  accident.^^  And  one  who  collided  with  a  telephone  pole  along 
the  highway  while  attempting  to  avoid  an  automobile,  was  denied 
recovery  from  the  town  for  his  injuries.^^     But,  where  a  wagon 

4G.  Gones  v.  Illinois  Printing  Co.,  50.  Johnson  v.   City  of  Marquette, 

?05  111.  App.  5.  154  Mieh.  50,  117  N.  W.  658. 

47.  McDonald   v.   City  of  Philadel-  51.  Maynard    «.    Westfleld,    87   Vt. 
phia,  248  Pa.  St.  145,  93  Atl.  959.  533,  90  Atl.   504. 

48.  Raymond      v.      Sauk      County  52.  Scofield     v.     Town     of     Pough- 
(Wis.),  166  N.  W.  29.  keepsie,  133  N.  Y.  App.  Div.  868,  lOT 

49.  Gaines   v.    City   of  New   York,  N.  Y.  Suppl.  767. 
156  N.  Y.  App.  Div.  789,  143  N.  Y. 

Suppl.  401. 
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waa  struck  by  an  automobile  wMch  .skidded  on  accoimt  of  defeats 
in  the  street,  it  was  held'  that  the  owner  of  the  wagoniNJOuld  recover 
against  the  municipality.^^  Where  one  riding  in  an  automobile 
running  at  the  rate  of  fifty  miles  an  hour  or  faster  was  thrown 
from  the  machine  by  a  collision  with  a  bundle  of  newspapers  placed 
in  the  street,  it  was  held  that  he  could  not  recover  fo'r  his  personal 
injuries,  as  the  proximate  cause  of  the  accident  was  not  the  nuis- 
.ance  in  the  highway,  but  the  reckless  and  uireasonable  use  thereof 
by  the  plaintiff.^,^  If  by  reason  of  the  defective  condition  of  the 
steering  gear  of  an  autompbile  and  the  insulficiency  of  a  'board  fence 
maintained  by  a  city  at  the  side  of  a  bridge,  the  automobile  crashes 
through  the  bridge,  the  proximate  cause  of  the  accident  is  the  defect 
in  the  steering  gear,  not  tbe  negligence  of  the  city.^^ 

Sec.  706.  Knowledge  of  defect. 

In  many  States,  a  munioipal  corporation  is  not  liable  for  in- 
juries received  by  one  fi-om  defects  in  its  streets  or  highways,  un- 
less it  has  knowledge,  either  actual  or  implied,  of  the  defect  before 
the  injur3\^*  Thus,  where  it  was  claimed  in  an  action  for  in- 
juries arising  from  an  automobile  stricking  a  manhole  standing' 
above  the  level  of  the  street  that  a  lantern  previously  placed  on 
the  obstruction  had  been  removed  before  the  accident,  it  must  .be 
shown  that  the  city  had  knowledge  of  the  removal.^'  Moreover, 
in  some  jurisdictions,  the  notice  of  the  defect  must  be  an  actual 
notice  or  knowledge  by  some  official,  implied  notice  arising  from 

53.  Kelleher   v.   City   of   Newbury-  the  injury.    The  breaking  of  the  rail- 
port,  327  Mass.  463,  116  N.  E.   807.  ing  was  a  mere  condition.     It  could 

84.  Jefson  v.  Crosstown  St.  Ey.,  72  not  reasonably  be  anticipated  that  a 

Misc.    (N.  Y.)    103,  129  N.  Y.  Suppl.  car,    by    reason    of    its    own    defects, 

233.                            ,  would  be  driven  over  the  curb,  across 

55.  Swain  v.   City   of   Spokane,   94  the  walk  for  pedestrians,  and  through 

Wash.  616,  162  Pac.  991,  wherein  the  the  wooden  railing  at  the  side  of  the 

court  said:      "In  the  case  before  us  street." 

it  is  clear  that  for  all  ordinary  uses  56.  Gedroice  v.  City  of  New  York, 

of  the  street  reasonably  to  be  antici-  109   N.   Y.   App.  Div.   176,   95  N.  Y. 

pated,  it  was  kept  in  a  safe  condition.  Suppl.    645;     McDonald    v.    City    of 

and  that  if  appellant's  car  had  been  Philadelphia,  248  Pa.  St.  145,  93  AtK 

equally   fit   for   its   intended   purpose  959. 

the    accident    would    not    have    hap-  57.  Gedroice  v.  City  of  New  York, 

pened.     The  defect  in  the  car  itself  109  N.  Y.  App.  Div.   176,  95  N.  Y, 

w.as   plainly   the   proximate   cause   of  Suppl.   645. 


Safety   of  Eoads   fob  Automobiles.  931 

.  formeo-  aceddefats  or  duration  of  the  defect  not  'bedng  sufficient.^* 
If  the  chairman  of  the  selectmen  of  a  town  and  superintendent  of 
streets  Las  knowledge  of  the  defect,  it  is  proper  to  find  that  the 
town  was  charged  with  notice. '*  But  knowledge  of  firemen  and 
policemen  of  an  obstruction  in  tlie  highway,  is  not  deemed  knowl- 
edge of  the  municipality.*"  And  knowledge  of  a  city  alderman, 
when  he  is  not  a  member  of  some  committee  having  authority  over 
the  city  streets,  is  not  imputed  to  the  city."^ 

Sec.  707.  Notice  of  injury. 

In  many  municipalities,  before  oommeiicing  an  action  for  the 
recovery  of  damages  sustained  from  a  defective  highway,  it  is 
necessary  that  the  injured  person  file  a  claim  with  some  officer  of 
the  municipality,  so  as  to  give  notice  of  the  injury.®^  The  purpose 
of  a  regulation  requiring  a  claimant  to  file  a  claim  giving  notice  of 
the  place  where  the  injury  is  alleged  to  have  occurred  and  the 
nature  of  the  defect  or  omission  causing,  the  same,  is  to  enable 
the  city's  agents  to  accurately  locate  the  place  of  injury,  and  the 
alleged  defects  or  omissions,  and  so  be  informed  whether  to  adjust 
the  claim  or  prepare  its  defense  thereto.*^  The  law  may  require 
the  notice  to  specify  the  nature  of  the  injuries  sustained  by  the 
claimant,  as  well  as  the  facts  showing  the  liability  of  the  munici- 
pality.*'' A  provision  requiring  the  presentation  of  a  notice  of 
'  claim  within  twenty  days  after  an  injury,  does  not  apply  in  a  case 
where  the  injury  results  in  death.*' 

Sec.  708.  Liability  of  abutting  owners  and  others  for  de- 
fects in  streets. 

An  abutting  owner  or  one  working  in  a  street  is  guilty  of  negli- 

58.  Hari  v.  Ohio  Tp.,  62  Kans.  315,  York,  99  Me.  237,  58  Atl.  1059,  Gar- 

62    Pac.    1010,   construing   Gen.   Sts.,  ske  v.  Eidgeville,  123   Wis.  503,   102 

1899,  ch.   16,  sec.  3171.  N.  W.  22,  3  Ann.  Gas.  747. 

59»_Pratt  v.  Inhabitants  of  Cohas-  63.  Walters   v.  City  of  Seattle,  97 

set,  177  Mass.  488,  59  N.  E,  79.  Wash.    657,    167   Pac.    134;    Greedon 

60.  Huyler   v.  City   of  New   York,  v.  Town  of  Kittery    (Me.),   105   Atl. 
160  N.  Y.  App.  Div.  415,  145  N.  Y.  124. 

Suppl.  650.  64.  Greedon    v.    Town    of    Kittery 

61.  Gaffney  v.  Dixon,  157  111.  App.       (Me.),  105  Atl.  134. 

589.  '      65.  Bigelow  v.  Town  of  St.  Johna- 

62.  Dean  v.  Sharon,  72  Conn.  667,       bury    (Vt.),  105  Atl.  34. 
45   Atl.    963;    Joy  v.   Inhabitants   of 
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gemce  if  he  leaves  an,  obstructiou  thexeiu  at  liight  without  guarding 
the  same  with  a  light  or  in  some  other  manner  as  to  furnish  infor- 
mation of  the  danger  to  travelers.^  Thus,  where  an  automobile  col- 
lided with  an  abandoned  car  partially  destroyed  by  fire  a  few  hours 
earlier,  the  liability  of  the  owner  of  the  a:ban.don©d  car  was  sus- 
tained, but  the  city  was  excused  on  the  gi'ouiid  that  it  was  not 
chargeable  with  notice  of  the  obstruction  before  the  accident.*' 
Certain  obstructions  in  a  highway  are,  of  themselves,  nuisances, 
so  that  the  liability  of  the  wrongdoer  is  determined  by  the  law  of 
nuisances.  Other  obstructions  are  not  necessarily  nuisances,  and 
the  liability  of  the  person  placing  them  In  the  road  is  controlled  by 
the  Ikw  of  negligence.  Of  this  latter  class  are  stones  which  have 
been  used  in  the  road  for  the  purpose  of  blocking  the  wheels  of  a 
wagon;  and,  if  they  are  not  removed  after  their  use,  the  liability 
of  the  person  using  them  is  based  on  negligence  in  the  removal. ^^ 
And  a  tool  cart  and  can  of  gasoline  left  in  the  highway  do  not 
necessarily  constitute  a  nuisance.^'    But  a  pole  left  by  an  elOctric 


66.  Britt  V.  Concrete  Stone  Co.,  99 


jSTeb.  300,  156  N. 
67.  Huylei-   v. 


W.  497. 
City   of   New 


York, 
Y. 


160  N.  Y.  App.  Div.   413,   145   X 
Sup'pl.  650. 

68.  Francis  v.  Gaffey,  211  X.  Y. 
47,  10'5  N.  E.  96,  wlierein  it  was  saitl : 
"A  readily  removable  object  of  this 
character  carelessly  left  in  the  road 
inay  rjnder  the  person  who  left  it 
there  liable  for  negligeiTce"  to  the 
drivers  of  ordinary  vehicles  moving 
at  a  reasonable  rate  of  speed;  but 
the  law  should  not  deem  its  presence 
a  nuisance  simply  because  it  may  be- 
come dangerous  to  reckless  riders  of 
motorcycles  driving  their  macliinea  at 
a  speed  which  is  perilous  in  itself. 
The  fundamental  mistake  made  in  this 
case  was  in  trying  it  as  an  .action 
for  nuisance  instead  of  an  action  for 
negligence.  Tlie  act  of  the  defend- 
ant's agents  in  placing  the  stones  in 
the  road  for  the  purpose  of  blocking 
the  wheels  of  the  wagons  did  not  in- 
volve any  unlawful  use  of  the  high- 
way.  So 'long  as  the  wagons  remained 


there  the  presence  of  the  stoHfes  can- 
not in  any  re3,sonable  view,  as  it 
seems  to  me,  be  regarded  as  having 
constituted  an  unlawful  obstruction. 
When  the  wagons  were  removed,  it  is 
true  that  the  stones  which  had  been 
used  for  blocking  the  wheels  ought  to 
have  .  been  removed  also.  In  o'ther 
words,  the  duty  to  reinove  the  Atones 
was  imposed  by,  law  upon  the  ^^e- 
fendant's' agents.  The  failure  to  dis- 
charge this  duty,  however,  merely 
made  tlie  defen,dant  negligent;  it  did 
not  constitute  him,  as  it  seems  to  me, 
the  creator  of  a  nuisance." 

69.  Cuilo  v:  Xew  York  Edison'  Co., 
83'  Misc.  6,  147  X.  Y.  Suppl.  14, 
wherein  the  court  expressed  its  views 
as  follows:  "The  rule  has  always 
been  applied  that  when  an  obstruc- 
tion of  a  street  serves  some  public 
necessity,  is  temporary  in  its  nature, 
and  reasonable  in  degree,  it  does  not 
constitute  a  nuisance,  and  that,  un- 
less the ,  surrounding  circumstancps 
show  conclusively  that  the  obstjuc- 
tion  was  either  unnecessary  or  nnre.x- 
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company  lying  on  the  ground  in  such  a  position  that  it  is  struck 
by  a  motor  vehicle,  may  be  found  to  be  a  nuisance.™ 

Sec.  709.  Joint  wrongdoers. 

As  a  general  proposition,  there  is  no  contribution  between  wrong- 
doers.''^ When  a  plaintiff  sues  two  wrongdoers,  neither  of  them 
can  in  that  action  file  a  cross-petition  against  the  other,  when  he 
was  paid  nothing,  for  the  plaintiff'  is  entitled  to  try  out  his  action 
without  its  being  incumbered  with  the  controversy  between  the 
two  defendiants.  If  one  of,  them  who  is  not  primarily  liable  has 
anything  to  pay  under  the  judgment,  he  may,  after  paying  it, 
bring  his  action  agaiitst  the  other  to  recover  what  he  has  paid ;  but 
he  cannot  sue  until  he  has  paid  the  judgment.  Until  he  has  suf- 
fered a  loss,  he  has  no  cause  6i  action  which  'a  common  law  court 
can  enforce.''^  Thus,  where  an  action  is  brought  against  a  city  and 
the  owner  of  a  motor  truck  for  injuries  occasioned  by  the  horse 
becoming  frightened  at  the  truck  and  breaking  through  an  insuffi- 
ciemt  guard  rail  m'aintained  by  the  city,  the  owner  of  the  truck 
cannot  file  a  cross-petitipn  against  the  city  on  the  claim  that  the 
negligence  of  the  city  in  failing,  to  maintain  a  propea-  guard  was 
the  proximate  cause  of  the  accident.'^ 

Sec.  710.  Contributory  negligence  of  traveler  —  in  general. 

A  person  in  charge  of  a  motor  vehicle  must  exercise  ordinary 
care  to  avoid  injury  from  defective  conditions  in  the  highway; 
and,  if  guilty  of  want  of  such  care  contributing  to  an  injury,  he 
will  be  precluded  from  i-eoovery.''''    Ordinary  care  is  such  care  as 

sonable,   the   question   of  wliether    it  say  that  the  present  obstruction  dur- 

constitutes   a  nuisance  is   a  questio.i  ing  the  pendency  of  the  work  consti- 

of   fact.      In   this   case   the   evidence  tuted  a  nuisance  as  a  matter  of  law." 

shows  that  even  with  the  cart  in  the  70.  Reed  v.  Edison  Elec.  Illuminat- 

street,   room   was   left  for   traffic   to  ing  Co.,  225  Mass.  163,  114  N.  E.  289. 

pass  in  single  file;  that  the  defendant  71.  Livingston  &  Co.  v.  Philley,  155 

was  lawfully  doing  work  at  the  time  Ky.  224,  159  S.  W.  665. 

on  the  street  for  the  convenience  and  72.  Livingston  &  Co.  v.  Philley,  155 

necessities  of  the  abutting  owners  and  Ky.  224,  159  S.  W.  665. 

that  in  the  prosecution  of  such  work  73.  .Livingston  &  Co.  v.  Philley,  155 

it  required   tools   and   gasoline,   and  Ky.  334,  159  S.  W.  665. 

upon   this   evidence   it   seems  to   me  74.  Ford    v.    Whiteman,    3    Penn. 

quite  clear  that  the  court  could  not  (Del.)     355,    45    Atl.    543;    Smith   v. 
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prudent  mem  ordinarily  use  in  like  circumstances,  taking  into  con- 
sideration the  time,  place,  condition  of  th,e.  high-way,  possible 
dangers,  known  obstructions,  and  the  damage  likely  to  result  from 
driving  carelessly  at  that  particular  time  and  place. '^^  Whether 
the  proper  degree  of  eare  has  been  exercised  by,  the  drivea"  of  the 
machine,  is,  speaking  in  general  terms,  a  jury  question.^^  Tinder 
the  common  law  system,  the  absence  of  contributory  negligence  _ 
was  required  to  be  shown,  by  the  plaintiff,^'  but  this  rule  has  been 
changed'  in  many  jurisdictions  so  as  to  place  the  burden  of  proof 
on  the  issue  of  contributory  negligence  upon  the  defendant. ^^ 

Sec.  711.  Contributory  negligence  of  traveler  —  right  to 
assume  safety  of  highway. 

As  a  general  proposition,  evetry  ma!n  is  presumed  tO'  have  oibeyed 
the  law  and  to  have  exercised  proper  care  for  the  safety  of  others. 
And,  geinerally,  other  persons  have  a  right  to  rely  on  such  pre- 
sumption and  are  not  guilty  of  contributory  negligence  merely  be- 
cause of  their  faith.  Thus,  the  driver  of  a  motor  vehicle  is  not 
necessarily  guilty  of  contributory  negligence  because  he  proceeds 
along  a  highway  on  the  assumption  that  it  is  in  a  reasonably  safe 

Village   of   Sldell,   305   111.   App.   66;  824;   Bigelow  v.  Town  of  St.  Johns- 
Louisville  Bridge  Co.  v.  Irving  (Ky.),;  bury    (Vt.),  105  Atl.  34;   Walters  v. 
203    S.    W.    531;    Loose   v.    Deerfield  6ity   of   Seattle,   97   Wash.   657,   167  " 
Twp.,  187  Mich.  206,  153  N.  W.  913;  Pao.   124;    Kadolph   v.  Town   of  Her- 
Raymond    v.    gauk    County     (Wis.),  man   (W,;s,,),  166  N.  W.  423. 
166  N.  W.  29.  77.  Orr  v.  Oldtowii,  99  Me.  190,  58 

75.  Ford  .  v.    Whiteman,     2    Penn.  Atl.  914. 

(Del.)    355,  45  Atl.   543;   Kendall  v.  73    Wallower    v.    Webb    Citv,    171 
City  of  Dea  Moines    (Iowa),   167  N.  Mo.  App.  214,  156  S.  W.  48.'  "The 
W.  684;  Loose  V.  Deerfield  Twp.,  187  authorities  all  hold  that,  while  Con- 
Mich.  206,  153  N.  W.  913;   Miner  v.  tributory  negligence  is  an  affirmative  . 
Franklin    (N.  H.),  99  Atl.  647.  defense,  and  as  a  general  rule  must 

76.  Phillips  V.  City  of  Perry,  178  be  alleged  in  order  to  be  available, 
Iowa,  173,  159  N.  W.  053;  Wolford  yet,  in  cases  where  the  plaintiff's  own 
V.  City  of  Grinnell  (Iowa),  161  N.  W.  evidence  shows  or  tends  to  show  that 
686:  Owens  v.  Iowa  County  (Iowa),  he  was  guilty  of  contributory  negli- 
169  N.  W.  388;  Loose  v.  Deerfield  gence  which  defeats  Ms  right  of  re-  , 
Twp.,  187  Mich.  206,  153  N.  W.  913;  covery.  the  defendant  may  take  ad- 
Johnson  V.  State  of  New  York,  186  vantage  thereof,  although  the  answer 
N.  Y.  App.  Div.  389,  173  N.  Y.  Suppl.  contains  no  plea  of  such  contributory 
701 :  Chambers  v.  Minneapolis,  etc.,  negligence."  Waillower  v.  Webb  City, 
Ry.  Co.,  37  N.  Dak.  377,  163  N.  W.  171  Mo.  Apjj.  214,  156  S.  W.  48. 
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condition.^'  Bridges,  as  well  as  the  other  parts  of  the  traveled  high- 
way, are  ordinarily  safe,  and  the  traveler,  in  the  absence  of  some 
warning  of  danger,  may  proceed  upon  the  belief  that  they  are  safe 
for  ordinary  use  by  one  observing  due  caution.*^  But  this  right 
to  assume  that  others  have  exercised  due  care  does  not  excuse  the 
driver  of  a  machine  from  failure  to  use  a  proper  care  on  his  part. 
It  remains,  nevertheless,  his  duty  to  exercise  reasonable  care  to  dis- 
cover and  avoid  defects  or  obstructions  in  the  highway.*^ 

Sec.  712.  Contributory  negligence  of  traveler  —  violation 
of  statute  or  law  of  road. 

A  violation  of  law  by  the  driver  of  an  automobile  generally  con- 
stitutes negligence,  and,  if  such  violation  is  a  proximate  cause  of 
the  injury  in  question,  he  will  be  precluded  from  recovery  for  his 
injuries.  Thus,  if  the  driver  of  the  machine  fails  tO'  have  his 
lights  turned  on  at  night  as  required  by  statute,  and  he  strikes  an 
•obstruction  in  the  road,  he  cannot  recover,  unless  it  can  be  found 
that  the  aihsence  of  lights  was  not  a  proximate  cause  of  the  colli- 
sion.*^ .  But  the  violation  of  a  statute  requiring  the  maintenance  of 
a  red  lig;ht  at  the  rear  of  the  machine,  does  not  forbid  a  recovery, 
for  ordinarily  such  failure  is  not  a  contributing  cause  to  an  ac- 
cident from  a  defective  highway.'^  And,  in  the  great  majority 
of  States,  the  failure  to  comply  with  the  statutes  relating  to  the 
registration  of  automobiles.,  does  not  render  the  occupants  tres- 
passers and  forbid  their  recovery  for  injuries  sustained  from  a 
defective  highway.**     A  different  rule,  however,  is  in  force  in 

79.  Burke  v.  District  of  Columbia,       W.  684;  Wallower  v.  Webb  City,  171 
43  App.  D.  G.  438;   Wolford  v.  City       Mo.  App.  314,  156  S.  W.  48. 

of  Grinnell   (Iowa),  161  N.  W.  686;  82.  Ferry  v.  City  of  Waukegan,  196 

Kendall     v.     City     of     Des     Moines  111.  App.  81;   Ferry  v.  City  of  Wau- 

(lowa),    167   N.   W.    684;    Owens   v.  kegan,  305  111.  App.  109. 

Iowa  County  (Iowa),  169  N.  W.  388;  83.  Lawrence    v.    Channahon,    157 

Jacobs  V.  Jacobs,  141  La.  373,  74  So.  111.  App.  560. 

993;      Raymond     v.     Sauk     County  84.  Phillips  v.   City  o^f  Perry,  178 

(Wis.),  166  N.  W.  39.  Iowa,   173,  159  N.  W.   653;   Wolford 

80.  Super  v.  Modell  Twp.,  88  Kans.  v.  City  of  Grinnell  (Iowa),  161  N.  W. 
«698,  129  Pac.  1162.  686;    Chambers   v.   Minneapolis,   etc., 

81.  Wolford    V.    City    of    Gfinnell  Ry.  Co.,  37  N.  Dak.  377,  163  N.  W. 
<Iowa),  161  N.  W.  686;  Kendall  v.  824.     And  see  section  126. 

City  of  Des  Moines    (Iowa),  167  N. 
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Massachusetts,^^  and  in  a  few  other  States.**  In  considering  the 
question  of  due  care  it  has  been  heid  that  the  jury  may  keep  in 
mind  the  "  Law  of  the  Eoad  "  it  appearing  that  the  plaintiff  went 
to  the  right  si^e  of  the  road  to  avoid  some  workmen,  when  the  left 
side  afforded  a  better  way,  and  this  although  there  was  no  other 
vehicle  in  the  immediate  vicinity.*^ 

Sec.  713.  Contributory  negligence  of  traveler  —  assump- 
tion of  danger. 

Mere'  knowledge  on  the  part  of  an  automobilist  that  the  road  is 
'defective  does  not  necessarily  bar  him  from  recovering  for  his  in- 
juries. He  may  use  the  highway  though  he  knows  of  defQct-s 
therein,  but  his  duty  in  such  a  case  is  to  use  due  care  according 
fo  the  dangers  of  which  he  has  knowledge.^*  But  it  is  held  that 
where  the  driver  knows  that  the  road  is  under  reconstruction  and 
is  unfit  for  travel  and  hei  could  have  used  aaiother  road  with  com- 
parative safety,  his  negligence  may  be  found  as  a  matter  of  law.** 
But  it  is  held  that  when  a  highway  is  of  reasonable  width  and 
smoothness,  a  person  who  drives  outside  of  the  traveled  way  as- 
sumes the  risk.'"  And  when  the  driver  has  kno\vledge  of  a  danger- 
ous place  in  the  road  and  he  runs  hisi  machine  at  such  a  rate  that 
it  IS  difficult  to  avoid  the  danger,  it  is  not  difficult  to  charge  him 
with  contributory  negligence.'^ 

Sec.  714.  Contributory  negligence  of  traveler  —  lookout. 

It  is  the. duty  of  the  driver  of  a  motor  vehicle  to  keep  a  reason- 
ably careful  lookout  for  other  travelers  and  dangers  which  may  be 

85.  Holland  v.  City  of  Boston,  313       Pac.   124;   Bftymond  v.  Sauk  County 
560,   100  N.  E,.  1009.    ,  (Wip-),   16&  N^-  W.   29. 


86.  McCarthy  v.  Town  of  Leeds  89.  Buckinghaw  v.  Coramaiy-Pe- 
(Me.),  101  Atl.  448.  And  see  sec-  terson  Co.  (Cal,  App.),  178  Pac,  318. 
tion  135.  90.  Orr  v.  Oldtown,  99  Me.  190,  58 

87.  Baker  v.  Fall  River,  187  Mass.  Atl.  914. 

53,  73  N.  E.  336.     See  also  Kadolpli  Automobile    running   into    ditch. — 

V.  Town  of  Herman    (Wis.),   166  M.  Contributory    negligence    held    to    be 

W.  433.       ,  for  jury.    Sweetman  v.  City  of  Green 

88.  Gardner  v.  Wasco  County,  37  Bay,  147  Wis.  586,  132  N.  W.  1111. 
Oreg.  392,  61  Pac.  834;  Walters  v.  91.  Mp'rris  v.  Interurjmn  St.  Ry. 
City  of  Seattle,   97  Wash.   657,   167  Co.,  100  N.  Y.  App.  Div.  295,  91  N.  Y. 

Suppl.-  479. 
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encountered  along  the  high-way.'^  Yet  it  cannot  be  laid  down  as  an 
inflexible  rule  of  law  that  he  must  keep  his  eyes  constantly  fixed 
■on  the  roadbed  and'  must  be  charged  with  notice  of  every  defect 
thereon,  great  br^mall,  which  might  be  detected  by  such  a  pre- 
caution."^ The  general  duty  of  keeping  a  lookout  is  extended  by 
statute  so  as  to  require  the  maintenance  of  lights  on  th^  machines, 
^nd  a  failure  to  have  lights  properly  working  may  constitute  con- 
tributory negligence.'*  One  approaching  a  dra\?  bridge  is  bound 
to  exercise  reasonable  care  to  discover  whether  the  arms  of  the 
gate  are  down  and  whether  they  are  being  lowered  at  the  time  of 
his  approach.'^  Where  there  was  evidence  tending  to  show  that 
in  the  center  of  a  traveled  side  track  of  a  country  road  there  was 
an  oak  stump  ten  inches  high  partially  concealed  by  gre^  oak 
sprouts  about  two  feet  high  and  by  weeds,  but  visible  to  one  ap- 
proaching from  the  west  for  a  distance  of  fifty  to  seventy-five  feet, 
and  the  plaintiff  going  east  in  an  automobile  at  the  rate  of  twelve 
miles  per  hour  left  the  main  traveled  track  and  took,  this  side  track, 
and  the  undeo-  part  of  his  automobile  struck  thisi  stump  and  was 
damaged,  it  was  held  that  a  verdict  finding;  plaintiff  guilty  of  con- 
tributory negligence  was  not  without  evidence  to  support  it'" 

Sec.  715.  Contributory  negligence  of  traveler  —  speed. 

Independently  of  statutory  regulations  fixing  the  speed  limit 
for  automobiles,  it  is  held  that- automobilists  must  not  exceed  a 
reasonable  speed  under  the  circumstances.''  Whether  the  speed 
on  a  particular  occasion  was  reasonable,  is  generally  a  question 
for  the  jury.'^    If  unreasonable,  the  driver  is  guilty  of  such  negli- 

92.  Super  v.  Modell  Twp.,  88  Kans.  an  action  against  a  county  for  the 
698,  129  Pac.  1162;  Wallower  v.  death  of  decedent  through  driving 
Webb  City,  171  Mo.  App.  214,  156  off  an  open  drawbridge  at  night,  the 
S.  W.  48.  evidBnee  was  held  to  show  that  the 

93.  Smith  v.  Jackson  Twp.,  26  Pa.  deceased  w,as  guilty  of  contributorjr 
Super.  Ct.  234.  negligence.     Commissioners   v.   State, 

94.  Sweet  v.  Salt  Lake  City,  43  107  Md.  210,  68  Atl.  602,  14  L.  R.  A. 
Utah,   306,   134  Pac.   1167.     And  see  (N.  S.)    452. 

^section  297  et  seq.  96.  Olmstead  v.  Town  of  Greenfield, 

95.  Louisville  Bridge  Co.  v.  Irving       155  Wis.  452,  144  Iv.  W.  987. 
<Ky.),  203  S.  W.  531.  97.  Section  305. 

TraveHng    on   bridges.— It   is    the  98.  Warren  Co.  v.  Whitt    (Ariz.), 

duty    of    one    approaching    a    draw-       165  Pac.  1097;  Ferry  v.  City  of  Wau- 
bridge  to  stop,  look,  and  listen.     In      kegan,  196  111.  App.  81;  Ferry  v.  City 
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gence  that  he  will  be  precluded  from  recovery  for  his  injuries  to 
him  or  to  the  car,  though  negligence  on  the  part  of  the  municipal 
officials  in  the  maintenance  Of  the  highway  is  shown.^'  Of  course^ 
a  question  of  proximate  cause  may  remain  for  the  determination 
of  the  jury.-^  When  traveling  in  the  night  time,  the  rate  of  speed 
depends  to  some  extent  Qti  the  lighting  of  the  machine.  It  should 
not  be  operated  so  fast  that  it  cannot  be  stopped  within  the  distance 
that  the  lights  would  disclose  obstructions  or  defects  in  the  high- 
way.^ One  is  not  necessarily  guilty  of  contributory  negligence  be- 
cause he  is  proceeding  in  a  fog  which  does  not  permit  him  to  look 
fai'  ahead,  hut  he' should  measure  his  speed  by  his  vision.^  A  pas- 
senger i  permitting  an  excessive  speed  without  remonstrance  to  the 
driver,  may  also  be  charged-  with  contributory  negligence.* 

Sec.  716.  Contributory  negligence  of  traveler  —  negligence 
of  passenger. 

Though  a  contrary  rule  has  been  adopted  in  a  few' jurisdictions, 
the  general  rule  is  that  the  negligence  of  the  driver  of  an  automobile 
is  not  imputed  to  a  passenger  riding  therein.^  But,  though  the 
negligence  of  the  driver  is  not  imputed  to  other  persons  in  the  ma- 
chine, there  remains  the  question  whether  the  injury  was  the 
"  proximate  "  or  "  sole  "  result'of  the  negligence  of  the  defendant, 

of    Waukegan,    305    111.    App.     109;  v,  Saux  County    (Wis.),   166   N.   W. 

Phipps  V.   City  of  Perry,   178   Iowa,  29. 

173,  159  N.  W.  653 ;  Abbott  v.  Board  Not  contributory  negligence  as  mat- 

of  County  Com'rs,  94  Kans.  553,  146  ter  of  law.— It  lias  been  held  not  con 

Pae.    998;    Rockett    v.    Philadelphia,  tributory  negligence  as   a  matter   of 

256  Pa.  St.  347,  100  Atl.  826.  law   for   an,  automobilist   to    assume 

99.  Gilbert  v.  Southern  Bell  Telep.  that  the  road  is  in  safe  condition  and 

&   Telepg.    Co.    (Ala.),    75    So.    315;  to  run   at   a   speed   which    precludes 

Lytle  V.  Hancock  County,  19  Ga.  App.  him  from  stopping  within  the  scope 

193,  91  S.  E.  219;  Wasser  v.  North-  of  his  lights.     Owens  v.  Iowa  County 

ampton,  249  Pa.  St.  25,  94  Atl.  444;  (Iowa),    169    N.   W.388.      See   also 

Wentworth  v.  Waterbury,  90  Vt.  60,  Kendall     v.     City     of     Des     Moines 

96  Atl.  334.  (Iowa),   167  N.  W.   684. 

1.  Hardy  v.  West  Coast  Constr.  3.  Johnson  v.  State  of  New  Yor^. 
Co.,  174  N.  Car.  320,  93  S.  E.  841.  104  Misc.    (N.  Y.)    395. 

2.  West  Constr.  Co.  v.  White,  130  *•  Jefson  v.  Crosstown  St.  Ry.,  7a 
Tenn.  530,  172  S.  W.  301;  Knoxville  Misc.  (N.  Y.)  103,  139  N.  Y.  Suppl. 
Ry.  &  Light  Co.  v.   Vangilden,   132  233.     And  see  section  716. 

Tenn.  487,  178  S.  W.  1117;.  Raymond  5.  Section  679. 
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and  the  negligeoace  pi"  tlae  driver  may  be  considered  on  that  issue.^ 
This  is  a  question  of  proximate  cause  rather  than  of  contribiftory 
negligesice. ,  It  is  one  proposition  to  charge  the  passemger  with  the 
negligence -of  the  driver  and  quite  another  to  exonerate  a  defend- 
ing third  party  therefrom.  Confining  the  discussion  strictly  to 
the  doctrine  of  eontributory  negligence,  it.ijnay  be  said,,  that,  as  a 
general  rule,  tlie  negligence  of  the  plaintiff  is  decided  on  his 
own  conduct/  and  the  question  is  left  to  the  jury.*  If  he  acts 
as, a  reasonably  ;prudent  man  would  act  under  similar,  circum- 
stances, he  fulfills  the  duty  cast  on  him,  and  he  may  be  pea-mitted 
to  recover  for  injui-ies  received  from  the  negligent  condition  of  tbe 
highway.^  One.  riding  in  a  machine,  however,  may  be  charged  as 
a  matter  of  law  with  contribiitory  neglig'ence  where  he  rides  a 
distance  of  1,500,  feet  at  the  rate  of  about  fifty  miles  an, hour  in  a 
city  street  without  remonstrance  or  even  suggestion  to, the  driver 
that  he  stop  the  car  or  slacken  its  speed.^"  But  the  fapt  that  a 
wife  riding  in  an.  automobile  driven  by  her  husband  knows  that 
he  has  an  injured  hand,  does  not  charge  her  with  negligence  per  se, 
but  it  must  also  appear  that  she  knew  that  he  was  imable  to  manage 


6.  Feeley  v.  City  of  Melrose,  2-05 
Mass.  329,  91  N.  E.  306,  37  L.  R.  A. 
(N.  S.)  1156;  White  V;  Portland  Gas 
&  Coke  Co.,  84  Oreg.  643,  165  Pae. 
1005.  See  also  Lauson  v.  Town  of 
Fond  du  Lac,  141  Wis.  57,  123  N.  W. 
629,  25  L.  R.  A.   (N.  S.)    40. 

Rule  in  Massachusetts.— ^In  a  re- 
cent case  in  Massachusetts,  where  an 
action  was  brought  by  occupants  of 
an  automobile  to  recover  for  injuries 
from  defects  in  the  highway,  the  rule 
was  laid  down  that  if  the  injury  to 
the  plaintiffs  was  due  in  part  to  the 
negligence  of  the  driver  of  the  auto- 
mobile, then  it  could  not  be  said  that 
the  defect  in  the  highway  was  the 
sole  cause  of^their  injury  within  the 
meaning  of  the  decisions  of  that 
State  requiring  that  such  defect  must 
be  the  sole  cause  of  the  injurj'.  Fee- 
ley  V.  City  of  Melrose,  205  Mass.  329, 
91  N.  E.  306,  37  L.  R.  'A.  (N.  S.) 
1156. 


Imputed  to  chauffeur's  master. — 
The  negligence  of  a  chauffeur,  in  fall- 
ing to  avoid  danger  while  driving  his 
master  in  an  automobile,  is  imput- 
able ,to  the  master.  Lytle  v.  Hancock 
County,  19  Ga.  App.  ,193,  91  S.  E. 
219.  i'     ^ 

7.  Gaffney  v.  Dixon,  157  111.  App. 
589;  Reudelhuber  v.  Douglas  County, 
100  Neb.  687,  161  N.  W.  174;  White 
V.  Portland  Gas  &  Coke  Co.,  84  Oreg. 
643,  165  Pac.  1005;  Latimer  v.  An- 
derson County,  95  S.  Car.  187,  78 
S.  E.  879;  Knoxville  Ry.  &  Light  Co. 
V.  Vangilden,  132  Tenn.  487,  178  S. 
W.  1117. 

8.  Com'rs  of  Logan  County  v, 
Bicher,  (Ohio),  121  N.  E.   535. 

9.  White  V.  Portland  Gas  &  Coke 
Co..   84  Oreg.   643,   165   Pac.   1005. 

10.  .Jefson  V.  Crosstown  St.  Ry., 
72  Misc.  (N.  Y.)  103,  129  N.  Y. 
Suppl.  233. 
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the  automobile  with  ordinary  safety. ■'•^  And,  whether  one  who 
is  on  "  joy "  ride  with  a  chauffeur  more  or  less  intoxicated  is 
guilty  of  negligence,  may  be  a  question  within  the  province  of  the 
jury.-'^  A  passenger  who  sees,  or  by  the  exercise  of  proper  care 
should  see,  a  danger  not  obvious  to  the  driver,  or  who  sees  that 
the  driver  is  incompetent  or  careless,  or  is  not  taking  proper  pre- 
cautions, should  give  some  warning  of  the  danger,  and  a  failure 
to  do  so  may  be  negligemce.^^  But,  ordinarily,  a  driver  is  intrusted 
with  the  caring  for  the  safety  of  a  carriage  and'  its  occupants,  and, 
unless  the  danger  is  obvious  or  is  known  to  the  passisnger,-  he  may 
rely  upon  the  assumption  tha;t  the  driver  will  exercise  proper  care 
and  caution.^*  In  the  case  of  a  guest,  unless  he  knows,  or,  in  the 
exercise  of  proper  care,  should  know,  that  the  driver  is  running 
the  machine  in  a  negligent  manner,  it  is  not  his  duty  ordinarily 
to  give  instructions  or  eveu'  suggestions.^"  A  guest  is  not  neces- 
sarily guilty  of  negligence  because  he  rides  in  a  machine  which 
is  not  properly  equipped  with  lights,-^"  or  because  the  road  is 
muddy  and  slippery.-^''  , 

11.  Gaffney  v.  Dixon,  157  111.  App.  14.  Knoxville   Ey.   &  Light   Co.    v. 
589.                                                                   VAngilden,  133  Tenn.  487,  178  S.  W. 

12.  Sutton  V.  City  of  Chicago,  195       1117. 

111.    App.    261.      See    aUo    Kinne    v.  15.  Latimer    v.    Anderson    County, 

Town  of  Morristown,  184  N.  Y.  App.  95  S.  Car.  187,  78  S.  E.  879. 

Div.  408.                                         .  16.  Chambers  v.   Minneapolis,  etc., 

13.  Knoxville   Ey.   &   Light  Co.   v.  Ey.  Co.,  37  N.  Dak.  377,  163  N.  W. 
Vangilden,  133  Tenn.  487, '178  S.  W.  824. 

1117.  ■  17.  Dillabough  v.  Okanogan  County 

(Wash.),  178  Pac.  803. 
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CHAPTER  XXVI. 

MEASURE  OF  DAMAGES  FOR  INJURY  TO  AUTOMOBILE. 

Sectiox  717.  In  general.  . 

718.  Market  value. 

719.  Difference  between  value  before  and  after  injury. 
730.  Cost  of  repairs. 

721.  Expenses   of  preserving  car   from   further   injury. 

722.  Usable  value  for  period  of  repairs  —  in  general. 

723.  Usable  value   for   period   of  repairs  —  rental  value. 

724.  Payments  to  chauffeur  during  repairs. 

Sec.  717.  In  general. 

The  general  rule  for  the  determination  of  damages  to.  personal 
property  is  that  the  owner  shall  receive  fair  and  reasonable  com- 
pensation for  the  injuries  sustained  by  hini.^  The  presiding  judge 
on  a  trial  should  not,  howe\'er,  merely  instruct  that  the  jury  should 
find  a  fair  and  reasonable  compeiisation  for  the  injury,  but  should 
inform  them  how  this  compensation  is  to  be  found.  The  jurors 
should  not  be  left  each  to  his  individual  idea  as  to  how  to  fix  the 
sum  which  would  reasonably  and  fairly  compensate  the  owner  of 
the  machine.^  There  are  authorities  which  permit  the  calculation 
of  damages  upon  the  basis  of  the  difference  between  the  value  be- 
fore the  injury  and  the  value  after  the  accident.^    And  other  au- 

1.  Indianapolis,   etc.,   Traction   Co.  ages  to  an  automobile,  the  basic  rule 

v.  Sherry  (Ind.  App. ),  116  N.  E.  594:  is  just  compensation  for  the  actual 

Gilwee-  v.    Pabst    Brewing    Co.,    195  loss     sustained."      Gilwee     v.     Pabst 

Mo.  App.  487,  las  S.  W.  886.   "  While  Brewing  Co.,  195  Mo.  App.  487. 

the  rule  for  determining  the  amount  California      Code. —  Under     section 

of  damages  to  personal  property  va-  3333  of  the  Civil  Code  of  California, 

ries  in  some  degree  in  different  juris-  the    measure    of    damages     for    the 

dictions,  and   is  affected  by  existing  breach   of  an   obligation   not   arising 

circumstances,    it    is    manifest    that  from   contract   is  the   amount  which 

just  compensation  in  money,  for  the  will  compensate  for  all  of  the  detri- 

actual    loss    sustained    is    the    basic  ment  proximately  caused.    Kincaid  v. 

principle  which  should  control.     This  Dunn,    26    Gal.    App.    686,    148    Pac. 

principle  is  applicable  to  damages  to  235. 

automobile  as  well  as  to   other  per-  2.  Southern   R3^    Co.    v.    Kentucky 

sonal    property."      Indianapolis,    etc.,  Grocery  Co.,  166  Ky.  94,  178  S.  W.. 

Traction  Co.  v.   Sherry    (Ind.  App.),  1163. 

116  N.  E.  594.     "In  a  case  like  the  3.  Section  719. 
one  before  us,  in  measuring  the  dam- 
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thorities  take  the  view  the  damages  are  the  reasonable  value  of  the 
repairs  made  necessary  by  the  injury.^  But  the  damages  must  be 
figured  on  one  or  tlie  otlier  theory ;  to  allow  both  would  constitute 
double  damages.^  And,  in  an  action  between  the  manufacturer 
and  purchaser  of  an  automobile  arising  from  alleged  defects  in  the 
car  as  delivered,  it  is  improper  to  allow  as  damages,  not  only  the 
difference  between  the  value  of  the  automobile  in  its  condition 
when  delivered  and  what  its  value  would  have  been  had  it  been 
delivered  in  the  condition  contraoted  for,  but  also  such  sums  as 
might  have  been  necessarily  expended  by  the  plaintiff  in  procur- 
ing parts  and  making  repairs  thereon  and  the  value  of  the  plain- 
tiff's time  lost  in  attempting  to  mal?e  repairs  so  that  it  would  run 
properly.*' 

Sec.  718.  Market  value. 

Where  personal  property  is  totally  destroyed  or  converted  by 
the  wrongful  act  of  another,,  in  general,  the  measure  of.  damages 
is  the  market  value  of  the  property  at  the  time  of  the  wrongful  act.' 
This  rule  is  applied  to  motor. vehicles.*  If  not  totally  destroyed, 
the  value  after  the  occurrence  is  deducted  from  the  market  value 
so  as  to  leave  the  measui'e  of  damages  the  difference  between  the 
values.'  But,  it  is  held  tliat  the  damages  cannot  exceed  the  value 
before  the  commission. of  the  tort,^°  The  cost  of  the  machine  is  not 
a  criterion  of  its  market  value,  yet  the  price  paid  therefor  shortly 
be^re  the  injury  may  be  admissible  as  evidence  of  its  market 

4.  Section  720.  time  of  .an  injury  to  the  machine,  its 

■5.  Gilwee    v.    Pabst    Brewing    Co.,  fair   market   value   at   the   time   and 

ins  Mo.  App.  487,  193  S.  W.  886.  place   of  the  injury,   is  the  measure 

6.  Studebaker  Corporation  of  of  damages.  Southern  Ry.  v.  Ken- 
America  V.  Miller,  169  Ky.  90,  183  S.  tucky  Grocery  Co.,  166  Ky.  94,  178 
W.   356.  S.  W.   1162. 

7.  "  If  the  destruction  of  personal  8.  Monson  v.  Chicago,  etc.,  Ky.  Co. 
property  is  so  complete  that  it  is  not  (Tbwa),  lo9  N.  W.  679;  Southern  Ry. 
susceptible  of  repair,  the  measure  of  v.  Kentucky  Grocery  Co.,  166  Ky.  94, 
damajies  is  its  reasonable  market  178  S.  W.  1163;  Cincinnati,  etc.,  Ry. 
value  immediately  before  its  destnic-  Co.  v.  Svpeeney,  166  Ky.  360,  179  S. 
tion."  Cincinnati,  etc..  Ry.  Co.  v.  W.  314;  Seaboard  Air  Line  Ry.  v. 
Sweeney,  166  Ky.  360,  179  S.  VV.  214.  Abernathy    (Va.),  92  S.  E.  913. 

Personal  property  in  motor  vehicle.  9.  Section  719. 

— Where  personal  property  carried  in  10.  Southern  Ry.  v.  Kentucky  Gro- 

a   motor  vehicle  is  destroyed   at  the       eery  Co.,  166  Ky.  94,  178  S.  W.  1163. 
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value. ■'^  As  'bearing  upon  the  quesition  of  the  value  of  a  car,  a  per- 
son will  not'be  permitted  to  introduce  in  evidence  a  personal  prop- 
erty tax  schedule  containing  a  declaration  as  to  its  value, ^^  or  a 
compromise  agTeement  between  the  plaintiff  and  an  insurance  com- 
pany regarding  an  adjustment  of  the  damage. ^^ 

Sec.  719.  Difference  between  value  before  and  after  injury. 

Where,  by  the  wrongful  act  of  the  defendant,  thei  plaintiff's  au- 
tomobile is  injured,  but  is  not  totally  destroyed,  the  measure  of 
damages  usually  adopted  is  the  difference  between  the  market  value 
before  the  injury  and  market  value  thereafter.-'*    In  many  cases. 


11.  Schall  V.  Northland  Motor  Car 
Co.,  123  Minn.  214,  143  N.  W.  357; 
Bonert  v.  Long  Island  R.  Co.,  145  N. 
Y.  App.  Div.  552,  130  N.  Y.  Suppl. 
271. 

12.  Burdick  v.  Valerius,  172  111. 
App.  267.  See  In  this  connection,  5 
Chamberlayrie's  Modern  Law  of  Evi- 
tlence,   §   3455. 

13.  Burdick  v.  Valerius,  172  111. 
App.  267. 

14.  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Sprague,  196  Ala.  148, 
72  So.  96;  Kincaid  v.  Dunn,  26  Cal. 
App.  686,  148  Pac.  235;  Southern  Ry. 
V.  Kentucky  Grocery  Co.,  166  Ky. 
54,  178  S.  W.  1162;  Cincinnati,  etc., 
Ry.  Co.  V.  Sweeney,  166  Ky.  360,  170 
S.  W.  214;  Gilwee  v.  Pabst  Brewing 
Co.,  195  Mo.  App.  487,  193  S.  W. 
886 ;  Alexander  v.  Amusement  Co. 
(Wash.),  177  Pac.  786.  "Where  an 
injury  to  personal  property  does  not 
effect  its  destruction^that  is,  where 
it  is  susceptible  of  repair — the  meas- 
ure of  damages  is  the  diffei^nce  be- 
tween the  reasonable  market  value  of 
the  property  immediately  before  the 
injury  at  the  place  thereof,  and  its 
reasonable  ma,rket  value  iminediately 
after  the  injury  at  the  place  there- 
of." Southern  Ry.  Co.  v.  Kentucky 
Grocery  Co.,  16G  Ky.  94,  178  S.  W. 
1162.     "It  is   a  matter   of  common 


knowledge  that  automobiles  in  all 
stages  of  use  and  repair  are  being 
daily  exchanged  in  barter  and  sales. 
If,  an  automobile  is  totally  destroyed, 
or  if  an  automobile  suflFers  injuries, 
the  damages  to  the  owner  from  the 
destruction  or  injury  of  the  machine, 
alone,  cannot  be  more  than  his  loss, 
which  in  the  first  instsihce  is  Its  value 
immediately  before  its  destruction, 
and,  in  the  second  instance,  is  the 
difference  between  its  value  in  its  in- 
jured condition  and  its  value  before 
the  injuries.  To  fix  these  values,  the 
law  refuses  to  leave  it  to  the  imagi- 
nation of  the  owner  of  the  injured 
property,  or  to  the  opinion  which  a 
jury  may  set  up  as  the  criterion  of 
value,  and  which  may  vary  in  dif- 
ferent cases  and  with  each  jury,  but 
has  adopted  the  market  value,  as  the 
most  tangible  and  the  one  which  can 
be  most  easily  and  certainly  laid  hold 
of."  Cincinnati,  etc.,  Ry.  Co.  v. 
Sweeney,  166  Ky.  360,  179  S.  W.  214. 

Trover. — Where  an  automobile  is 
returned  after  its  conversion,  the  re- 
turn goes  only  in  mitigation  of  the 
damages,  and  the  owner  in  an  action 
of  trover  may  recover  the  difference 
between  the  value  when  taken  and 
the  value  when  returned.  Lyman  v. 
James,   87  Vt.  486,  89  Atl.  932.    " 

Attachment. — The  measure  of  dam- 
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as  a  practioaJ  proposition,  the  difference  in.  value  raay  be  the  cost 
of  repairing  the  machine.-'^  And,  as  a  general  proposition,  the 
reasonable  value  of  repairs  necessitated  is  admissible  as  evidence 
bearing, upon  the  depreciation  in  value  through  the  injury.-^^  But 
the  cost  of  repairs  may  be  unsatisfactory  as  evidence  of  deprecia- 
tion in  value,  for  after  the  repairs  the  machine  may  not  be  of  the 
same  value  as  before  the  injury,  and  it  is  possible  that  it  be  of: 
greater  value. -^^  Hence,  the  owner  is  sometimes  allowed  the  cost 
of  repairs  together  -with  the  difference  'between  the  value  before 
the  accident  and  the  value  after  repairs  are  made.-^^  In  some  juris- 
dictions, the  rule  seems  to  have  been  adopted  that,  in  case  the  prop- 
erty can  be  repaired,  the  measure  of  damages  is  the  reasonable 
value  of  the  repairs  and  the.  value  of  the  use  pf  the  machine  while 
undergoing  repairs;  but,  if  the  property  cannot  be  so  repaired, 
the  measure  of  damages  is  the  difference  between  the  value  before 
the  accident  and  the  value  of  the  wreckage.-'^ 

Sec.  720.  Cost  of  repairs. 

The  reasonable  value  of  repiairs  to  an  injured  automobile  is 
, frequently  considered  as  the  proper  measure  of  damages  for  the 
'  injury.^"  If  so,  only  those  repairs  which  are  attributable  as  re- 
ages  sustained  through  the  g-ttach-  then,  ol  course,  the  full  expenditure 
ment  qf  a  motor  vehicle,  may  be  the  for  repairs  should  not  be  at  the  ex- 
depreciation  in  value  during  the  time  pense  of  the  defendant.  0;i  ^Ije  other 
the  machine  was  under  attachment.  hand,  if  by  reason  of  the  injury  the 
Morneault  v.  National  Surety  Co.  property  has  been  rendered  incapable 
(Cal.),  174  Pac.  81.       '  of   being   made,   liy   repairing^  it,    as 

15.  Section  720.  valuable   as   it   was   immediately   be- 

16.  Southern  Ry.  v.  Kentucky  Gro-  fore  the  injury,  the  plaintiff  should 
eery  Co.,  166  Ky.  94,  178  S.  W.  1162.       not  be  required  to  lose  this  deteriora- 

17.  "  Evidence  of  the  reasonable  tion."  Southern  Ey.  v.  Kentucky 
value  of  such  repairs,  made  necessary  Grocery  Co.,  166  Ky.  94,  178  S.  W. 
by   the   injury,   as   were   required   to       1162. 

place  the  property  in  usable  condi-  18.  Cooper  v.  Knight  (Tex.  Civ. 
tion,  as  well  as  evidence  of  its  rea-  App.),  ?47  S.  W.  349. 
Bonable  market  value  when  repaired,  19.  Crosson  v.  Chicago,  etc..  Co- 
ls competent,  as  bearing  on  the  rea-  158  111.  App.  42;  Latham  v.  Cleve- 
sonable  market  value  of  the  machine  land,  etc.,  R.  Co.,  164  111.  App.  .559. 
immediately  after  the  injury.  But  20.  Donnelly  v.  Poliakoff,  79  Misc. 
if  the  property  should  be  rendered,  (K.  Y.)  250,  139  N.  Y.  SuppL  999; 
by  reason  of  the  repairs,  more  valu-  Peters  v.  Streep,  138  N.  Y.  Suppl. 
able  than  it  was  before  the  injury,  146.      See    also    Walker    v.    Hilland, 
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suiting  from  the  accident  in  question  are  to  be  considered.^^  In  at 
least  one  jurisdiction,  it  seems  that  the  value  of  the  repairs  is  con- 
sidered the  proper  measure  of  damage  when  the  machine  can  be- 
repaired,  but  if  not  susceptible  of  repair,  the  measure  is  the  dif- 
ference between  the  value  before  the  accidnt  and  afterwards.^^  It 
is  the  value,,  not  the  cost,  of  the  repairs  which  is  essential ;  if  for- 
some  reason  the  repairs  cost  an  excessive  sum,  the  excess  is  born& 
by  the  owner.^^  The  reasonable  cost  of  repair  is  what  an  automo- 
bile repair  man  would,  in  accordance  with  the  market  and  usual 
rates,  charge  for  the  work  and  material  necessaryl^*'  Mei-e  proof 
of  receipted  bills  for  repairs  is  not  sufficient  to  prove  the  plaintiff's, 
case,  but  he  must  go  farther  and  show  that  the  sums  pdid  repre- 
sent the  reasonable  value  of  the  repairs.^^  It  is  not  necessary,  how- 
ever, that  the  owner  should  have  actually  expended  the  money  for 
the  repairs;  the  obligation  to  pay  may  be  sufficient  to  sustain  the- 
collection  thereof  from  the  defendant.^''  The  owner  is  not  per- 
mitted to  speculate  at  the  expense  of  the  defendant  in  repairiiig 
the  machine,  and  after  repairing  it  once,  tearing  it  to  pieces  and 
rebuilding  it  because  of  his  own  mistake.  Nor  can  he  make  repairs 
at  an  expense  greater  than  the  value  of  the  niachine  after  it  has 
beep  repaired.^^  In  some  jurisdictions,  the  cost  of  the  repairs  is 
permitted  as  the  measure  of  damages,  but  not  to  exceed  the  differ- 
ence between  the  vaiue  before  the  accident  and  afterwards.  In 
such  a  case,  when  the  cost  of  repairs  is  found,  the  burden  is  on  the 
defendant  to  show  that  such  sum  is  greater  than  the  depreciated' 

205  111.  App.  343;  W.  S.  Conrad  Co.  153   N.  W.   356;    Galveston,   etc.,  EI. 

V.  St.  Paul  Cjty  Ry.,  130  Minn.  138,  R.  Co.  v.  Engliah    (Tex.   Civ.  App.),. 

153  jf.  W.  356.  178  S.  W.  666. 

21.  Indianapolis,  etc..  Traction  Co.  24.  Peabody  v.  Lynch,  184  111.  App. 
V.    ^herry     (In,d.    App.),    3,16    N.    B.  78. 

594;   M^irphy  v.  New  York  City  R.  257 Galveston,   etc.,   El.   R.   Co.    v. 

Co.,  108  N.  Y.  Suppl.  1031,  58  Mia,e.  English   (Tex.  Civ.  ^pp.'),  178  S.  W. 

337.    See  also  Reda  v.  H.?immpnd  Co.,  665.       See     also     Indianapolis,     etc., 

187  111.  App.   183.  Traction  Co.   v.  Sherry    (Ind.  App.), 

22.  Crosson    v.    Chicago,    etc.,    Co.,,  116  N.  E.  594. 

158  111.   App.   43;    Latham  v.   Cleve-  26.  Kincaid  v.  Dunn,  36  Cal.  App. 

land,  etc.,  R.  Co.,  164  111.  App.  559;  686,  148  Pac.   335.     See  also  Bonert 

Peabody  v.  Lynch,   184  111.  App.  78.  v.    Long   Island    R.    Co.,    145    N.    Y. 

23.  Crosson  v,  Chicago,  etc.,  Co.,  App.  Div.  553,  130  N.  Y.  Suppl.  371. 
158  111.  A,pp.  42;  W.  S.  Conrad  Co.  27.  Crosson  v.  Chicago,  etc.,  Co.,. 
v.  St.  Paul  City  Ry.,  130  Minn.  138,  158  111,  App.  42. 
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value. ^*  The  value  of  repairs  may  be  a  very  unsatiafactory  method 
of  reaching  the  damages  sustained  by  the  owner  of  an.  injured  mo- 
tor vehicle.  Aftecr  the  repairs  have  been  made,  the  car  may  still 
be  worth  less  than  before  the  injury;  and,  on  the  other  hand,  the. 
repairs  may  actually  enhance  its  value. ^' 

Sec.  721.  Expenses  of  preserving  car  from  further  injury. 

After  an  injury  to  an  automobile  has  been  occasioned  by  the 
negligence  of  another,  it  is  the  duty  of  the  owner  to  use  reaaonable 
diligence  in  an  effort  to  protect  the  property  so  as  not  to  aggravate 
the  damage,  and  he  is  entitled  to  recover  from  the  wrongdoer  the 
reasonable  expenses  incurred  in  such  preservation.^*  Thus,  it 
has  been  held  that  the  expense  of  assembling  the  parts,  after  a  col- 
lision with  another  automobile  and  towing  the  car  to  a  garage  and 
expense  of  storage  in  the  garage  for  a  reasonable  time  while  at- 
tempting to  disppsei  of  the  machine  are  proper  elements  of  dam- 
age.'^ 

Sec.  722.  Usable  value  for  period  of  repairs  —  in  general. 

When^  by  reason  of  an  injury  to  plaintiff's  automobile,  he  is 
deprived  of  the  use  thereof  for  some  time,  a  troublesome  question 
has  arisen  as  to  the  damages  which  he  shall  be  allowed  to  compen- 
sate him  for  such  loss.^^    Conflicting  decisions  have  been  made  in 

28.  Kincaid  v.  Dunn,  36  Cal.  App.  a  motor  vehicle  are  special  damages, 
686,  148  Pac.   235.  and  the  owner  must  plead  the  same 

29.  See  Southern  Ry  Co.  v.  Ken-  in  order  to  have  them  considered  as 
tucky  Grocery  Co.,  166  Ky.  94,  178  an  element  of  damage.  Hunter  v. 
S.  W.  1163;  Gllwee  v.  Pabst  Brew-  Quaintance  (Colo,),  168  Pac.  918. 
ing  Co.,  195  Mo.  App.  487,  193  S.  W,  Attachment. — The  damages  sus- 
886;  Cooper  v.  Knight  (Te?.  Civ.  tained  under  an  attachment  include 
App.),   147   S.   W.   349.  the  depreciation  in  the  value  of  the 

30.  Gilwee  v.  Pabst  Brewing  Co.;  machine,  but,  where  the  jaachine  is 
195  Mo.  App.  487,  J93  S.  W.  886.  kept  only  for  purposes  oi  sale,  rental 

31.  Gilwee  v.  Pabst  Brewing  Co.,  value  should  not  be  considered.  Mor- 
195  Mo.  App.  487,  193  S.  W.  886;  neault  v.  National  Surety '  Co.    (Cal. 

32.  Trover. — In  an  action  of  trover  App.),  174  Pac.  81. 

for  the  conversion  of  an  automobile,  •    Certainty    of    evidence. — The    evi- 

the  owner  may  be  entitled  to  special  dence    should    with    reasonable    cer- 

damages   such    as  the   loss   of   rental  tainty  furnish   a  Ijasi's   for  the   com- 

and  the  opportunity  to  sell.     Lyman  putation   of  loss   of  profits,  or   they 

V.  James,  87  Vt.  486,  89  Atl.  932.  will  not  be  allowed.     Adams  T.  Btai- 

Pleading  special  damage. — ^Damages  din  Motor  Co.    (S.   Car.),   98   S.   E. 

accruing  from  the  loss  of  the  use  of  381. 
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differeait  jurisdictions.  As  a.  general  proposition  the  owner  of  a 
commercial  truck  or  machine  is  entitled  to  recover,  as  an  element 
of  his  compensatory  damages,  the  usable  value  of  the  truck  during 
the  time  it  is  receiving  repairs  and  he  is  unable  to  use  the  same.^^ 
In  some  jurisdictions,  a  distinction  is  drawn  between  the  use  of  a 
business  and  the  use  of  a  pleasure  car,  and  it  is  held  that  the  owner 
is  entitled  to  the  usable  value  of  a  business  machine  as  an  element , 
of  damage,  but  is  not  entitled  to  recover  damages  for  the  loss  of 
the  use  of  an  automobile  which  is  used  purely  for  pleasure  pur- 
'poses.^*  In~jOther  jurisdictions,  the  usable  value  of  the  machine 
is  allowed  as  an  element  of  damage,  regardless  of  the  purpose  for 
which  it  is  used.^^  In  such  a  case,  the  fact  that  it  is  difficult  to  fix 
the  amount  of  damages  an  owner  has  sustained  through  the  loss  of 


33.  Southern  Ry.  v.  Kentucky  Gro- 
cery Co.,  166  Ky.  94,  178  S.  W.  1163. 
See  also  Morgan  v.  Williams,  179 
Ky.  438,  200  S.  W.  650. 

Physician's  car. — In  an  action  for 
damages  to  the  automobile  of  a  phy- 
sician used  in  his  business,  he  being 
required  to  hire  another  car  until 
the  completion  of  repairs  to  his  own 
machine,  it  was  held  to  be  proper  to 
introduce  evidence  of  the  expense  of 
hiring  the  substitute  car,  the  cost  of 
new  parts  and  repairs,  and  also  the 
depreciation  on  the  machine  due  to 
the  accident.  Hollander  v.  Dawson 
Construction  Co.,  66  Pitts.  Leg.  Jour. 
(Pa.)   97. 

Evidence  of  owner  as  to  usable 
valne.^Tlie  owner  of  a  motor  vehicle 
has  been  permitted  to  testify  what 
the  value  of  the  use  of  his  machine 
would  be  during  the  time  he  was  de- 
prived of  it.  Andries  v.  Everett,  etcs 
Flanders  Co.,  177  Mich.  110,  142  N. 
W.   1067. 

Estimated  future  profits  cannot  be 

recovered. —  Jimeney     v.     San     Juan 

.Light   &   Transit   Co.,   3    Porto'   Rico 

~  Rep.   178;    Louisville,  etc.,  R.   Co.  v. 

Schuester    (Ky.),  309   S.  W.   542. 

34.  Hunter  v.  Quaintance  (Colo.), 
168  Pac.  918. 

35.  Cook    V.    Packard    Motor    Car 


Co.,  88  Conn.  590,  92  Atl.  413;  Gil- 
wee  v.  Pabat  Brewing  Co.,  195  Mo. 
App.  487,  193  S.  W.  886;  Perkins  v. 
Brown,  1*3  Tenn.  294,  177  S.  W. 
1158.  "  On  this  appeal  tlie  question 
arises  on  an  exception  to  the  exclu- 
sion of  evidence  of  the  rental  value 
of  the  plaintiff's  car,  on  the  ground 
that  the  plaintiff  used  and  intended 
to  use  his  car  for  pleasure  only,  and 
not  for  rent  or  profit.  Stated  more 
generally,  the  question  is  whether  the 
right  to  recover  substahtial  damages 
for  being  deprived  of  the  use  and 
possession  of  a  chattel  as  a  result  of 
a  tortious  injury  to  the  chattel  it- 
self depends  on  the  character -of  the 
use  which  the  owner  intended  to 
make  of  it,  during  the  period  of  the 
detention.  We  fail  to  see  why  the 
character  of  the  intended  iise  should 
determine  the  right  to  a  recovery, 
although  it  will,  of  course,  affect  the 
amount  of  -recoverable  damages." 
Cook  V.  Packard  Motor  Car  Co.,  88 
Conn.  590,  93  Atl.  413,  "Nor  may 
it  be  held,  under  the  authorities,  that 
the  right  to  recover  substantial  dam- 
ages, as  distinguished  from  nominal 
damages,  depends  upon  the  precedent 
use  of  the  car  ifor  profit.  Compensa- 
tion for  injury  being  the  rule,  there 
can  be  no  just  reason  for  the  allow 
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a  pleasure  vehicle  does  not  bar  the  damages  or  require  that  they  be 
placed  at  a  nominal  amount.^"  And,  in  some  jurisdictions  the 
right  to  recover  the  usable  value  of  an  injured  pleasure  vehicle, 
does  not  depend  upon  whether  the  owner  has  rented  a  substitute 
machine  during  the  procurement  of  repairs  to  his  own  machine.^'^ 
In  at  least  one  jurisdiction  the  rules  seem  to  foe  that,  when  the  in- 
jured machine  can  be  repaired,  the  owner  is  entitled  tO'  the  value 
of  the  repairs  together  with  th,e  value  of  the  use  of  the  machine 
while  the  repairs  aa-e  being  made;  but,  if  the  machine  cannot  be 


ance  of  the  usable  value  in  the  one 
case  and  its  disallowance  in  the  other. 
As  pointed  out  by  Mr.  Sedg\vick  ( sec- 
tion 243a),  the  vg,lue  of  the  use  of 
personal  property  is  not  the  mere 
value  of  its  intended  use,  but  of  its 
present  potential  use,  whether  availed 
of  or  not  by  its  owner.  His  right  of 
vCser,  whether  for  business  or  piea,s-~ 
ure,  is  absolute,  and  whoever  injures 
him  in  the  exercise  of  that  right  can- 
not complain  when  held  to  respond 
on  the  basis."  Perkins  v.  Brown,  132 
Tenn.  294,  177  S.  W.  1158. 

36.  Cook  V.  Packard  Motor  Car 
Co.,  88  Conn.  590,  92  AtJ,  413.  "An 
autoiBohile  owner,  who  expects  to  use 
his  car  for  pleasure  only,  has  the 
same  legal  right  to  its  continued  use 
and  possession  as  an  owner  who  ex- 
pects to  rent  his  car  for  profit;  and 
the  legal  basis  for  a  substantial  re- 
covery, in  case  oif  a  deprivation  of 
the  use  of  the  car,  is  the  same  in  one 
case  as  in  the  other.  Such  an  inva- 
sion of  property  right  calls  for  an 
award  of  substantial,  as  distinguislied 
from  nominal,  damages,  and  the  only 
difficulty  in  applying  tlic  rule  of  com- 
pensatory damages  to  cases  of  this 
character  is  the  very  practical  diffi- 
culty of  estimating  the  actual  dam- 
ages in  money.  But  the  law  docs  not 
deny  substantial  damages  to  one  who 
has  su|Fered  a  substantial  injury, 
solely  on  the  ground  that  the  injury 
has  not  produced  or  will  not  produce 
a  pecuniary   loss.     For   example,   no 


one  would  contend  that  only  those 
plaintiffs  whose  incomes  depended  on 
their  earning  capacity  could  recover 
substantial  damages  for  injuries  ta 
person  or  character..  So  in  this  case- 
the  fact  that  the  plaintiff  has  siif- 
fered  no  pecuniary  loss  ought  not  to 
prevent  a  recovery  proportionate  tO' 
the  actual  extent  of  his  injury." 
Cook  v.  Packard  Motor  Car  Co.,  88 
Conn.   590,   92  Atl.  413. 

37.  Perkins  v.  Brown,  132  Tenn. 
294,  177  S.  W.  1158,  wherein  it  was 
said :  "  It  is  next  urged  that  a  dis- 
allowance of  the  usable  value  of  the 
car  must  result,  because  the  plain- 
tiff did  not  actually  expend  money  in 
hiring  a  substitute  car  ifor  recreation 
purposes.  This  insistence  also  is  not 
tenable.      .      .  Two    recent   deci- 

sions of  the  House  of  Lords  of  Eng- 
land have  ruled  the  point.  In  The- 
Gretna  Holme  (1897),  A.  G.  597,  a 
recovery  was  allowed  for  the  loss  of 
the  use  of  a  dredger,  injured  in  a 
collision,  although  the  owner  was  out 
of  pocket  no  definite  sum  for  a  sub- 
stitute during  the  period  necessary 
for  repairs;  and  in  The  Mediana 
(1900),  A.  C.  112,  where  there  was- 
a  lightship  substituted  for  the  light- 
ship damaged,  and  it  was  argued 
that,  as  nothing  was  paid  for  the  hire- 
of  the  substitute,  no  damages  were 
consequent  or- allowable.  Lord  Chan- 
cellot  Halsbury  gave  his  opinion,  and 
the  judgment  was,  in  opposition  to 
that  argument." 
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repaired,  tiie  measure  of  damages  is  only  the  difference  between 
the  value  before  and  after  the  injury.^^  In  'New  York,  the  loss  of 
the  use  of  the  machine  is  not  allowed  unless  the  machine  was  used 
for  business  purposes,  or  unless  the  owner  procured  another  to 
take  its  place  during  the  time  it  was  ovX  of  order. ^^ 

Sec.  723.  Usable  value  for  period  of  repairs — rental  value. 

The  rental  ^-alue  of  similar  machines  is  not  a  fair  criterion  of  the 
iisable  value  of  an  automobile  which  the  owner  has  lost  through 
an  injury  thereto.*"  In  the  first  place,  the  rental  value  of  a  motor 
Tehicle  necessarily  includes  a  substantial  allowance  for  deprecia- 
tion and  repairs,  to  which  the  owner's  car  while  undergoing  repairs 
is  not  being  subjected.  Moreover,  the  rental  value  may  include  a 
substantial,  allowance  for  overhead  expenses  and  a  profit  on  the 
business  of  renting  cars.*^  Again,  these  additional  items  entering 
into  the  rental  value  of  a  vehicle  cannot  be  deducted  so  as  to  leave 
the  usable  valuei,  for  it  does  not  necessarily  follow,  without  evidence 
proving  the  fact,  that  the  car  would  probably  have  been  rented  every 


38.  Crosson  v.  Chicago,  etc.,  Co., 
158  111.  App.  43;  Latham  v.  Cleve- 
land, etc.,  K.  Co.,  164  111.  App.  559. 

39.  Foley  v.  Forty-second  St.,  etc., 
E.  Co.,  53  Misc.  (N.  Y.)  183,  101  N. 
Y.  Suppl.  780;  Donnelly  v.  Poliakoff, 
79  Misc.  (N.  Y.)  350,  139  N.  Y. 
Sup^l.  999;  Cardozo  v.  Bloomingdale, 
79  Misc.  (N.  Y.)  605,  104  X.  Y. 
Suppl.    377;    Murphy   v.    XeAv    York 

-City  R.  Co.,  108  N.  Y.  Suppl.  1031, 
58  Misc.  337;  Peters  v.  Streep,  138 
N.  Y.  Suppl.  146.  See  also  Renault 
V.  Simpson-Crawford  Co.,  108  N.  Y. 
Suppl.   700. 

Evidence  of  profits  derived  from  use 
of  macbine. — In  the  absence  of  proof 
that  the  owner  of  an  injured  machine 
could  not  hire  anothter  as  a  substi- 
tute, evidence  of  the  profits  he  would 
have  derived  (rom  the  use  of  his  ma- 
chine is  not  admissible.  Universal 
Taximeter  Cab  Co.  v.  Blumenthal, 
143  N.  Y.   Suppl.   1056. 

40.  Cook  V.  Packard  Motor  Car  Co., 
88  Conn.  590,  92  Atl.  413. 


41.  Cook  V.  Packard  Motor  Car  Co., 
88  Conn.  590,  92  Atl.  413.  '"It  is 
clear,  for  example,  tliat  the  plaintiff 
cannot  recover  the  rental  value  of  his 
car  during  the  period  of  detention, 
for  such  rental  value  includes  a  sub- 
stantial allowance  for  depreciation 
and  repairs,  to  which  the  plaintiff's 
car  has  not,  in  the  meantime,  been 
subjected.  It  also  includes  a  substan- 
tial allowance  for  the  overhead  ex- 
penses and  the  profits  of  carrying  on 
the  business  of  rentiiig  motor  cars; 
and  the  plaintiff  was  not  engtiged  in 
tliat  business.  Neither  is  the  plain- 
tiff entitled  to  the  rental  value  of 
his  car  less  deductions  for  these 
items,  for,  even  if  he  had  been  en- 
gaged in  the  business  of  renting  mo- 
tor cars,  it  would  not  follow,  with- 
out evidence  to  that  effect,  that  the 
car  would  probably  have  been  rented 
every  day,  or  for  any  given  number 
df  days."  Cook  v.  Packard  Motof 
Car  Co.,  88  Conn.  590,  93  Atl.  413. 
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day  or  for  any  given,  number  of  days.*^  But,  in  some  States,  when 
the  property  injured  is  a  commercial  truck,  the  damages  may  be 
computed  from  the  reasonable  net  rental  value  of  the  truck  in , 
question,  or  of  similar  trucks,  the  lessee  furnishing  the  driver 
and  bearing  all  the  other  expenses  which  the  owner  would  bear  in 
the  operation  of  his  own  car.*^  But  evidence  of  the  rental  value 
of  a  pleasure  car,  though  not  furnishing  a  measure  of  damages, 
should  be  received  as  a  fact  proper  to  be  considered  in  determining 
the  usable  value. ^*  However,  in  New  York,  it  is  held  that  evidence 
as'  to  the  rental  value  of  the  machine  is  inadmissible  when  it  is 
not  shown  that  the  owner  used  or  had  need  of  the  use  of  another 
machine  during  the  period  his  own  was  receiving  repairs.^^  And 
Avhere  it  appears  that  the  machine  was  used  only  for  purposes  of 
health  and  pleasure,  it  is  held  in  Neiu  York  that  proof  of  its 
rental  value  is  improper.*^  If  rental  value  be  allowed  as  the 
measure  of  damages,  the  aggregate  rental  for  the  tfuU  period 
should  be  the  basis  of  computation,  not  a  price  based  on  a  daily 
or  weekly  rental.*'- 

Sec.  724.  Payments  to  chauffeur  during  repairs. 

One  whose  automobile  ha®  been  injured  through  the  conduct  of 
another  is  geaierally  entitled,  as  a  part  of  his  damages,  to  such  rea- 
sonable obligatory  expenses  as  have  been  rendered  fruitless  as  the 
,  natural  consequence  of  the  wrongful  act.  Thus,  when  [the  owner 
is  compelled  to  pay  the  salary  of  the  chauffeur  and  the  owner  has 
no  use  for  his  services  owing  to  the  car  being  laid  up  for  repairs, 
this  expense  may  be  charged  against  the  tort-feasor.*' 

42.  Cook  V.  Packard  Motor  Car  Co.,  owner  cannot  recover  the  estimated 
88  Conn.  590,  92  Atl.  413.  profits  the  machine  would  have  made. 

43.  Southern  Ey.  v.  Kentucky  Gro-  Naughton  Mulgrew  Motor  Co.  v. 
eery  Co.,  166  Ky.  94,  178  S.  W.  1163.  Westchester  Fish  Co.,  105  Misc.    (N. 

44.  Cook  V.  Packard  Motor  Car  Co.,  Y.)   595,  173  N.  Y.  Suppl.  437. 

88  Conn.  590,  92  Atl.  413.  46.  Bondy   v.    New    York    City    R. 

45.  Murphy  v.  New  York  City  R.  Co.,  56  Misc.  (N.  Y.)  602,  107  N.  Y. 
Co.,  58  Misc.  (N.  Y.)  237,  108  N.  Y.  Suppl.  31.  See  also  Bernheim  v. 
Suppl.   1021.  Roth,  157  N.  Y.  Suppl.  902. 

Tazicab. — One  engaged  in  the  taxi-  47.  Perkins    v.    Brown,    132    Tenn. 

cab  business,  using  a  number  of  cars,  394,  177  S.  W.   1158. 

in  case  of  injury  to  one,  may  recover  48.  Cook  v.  Packard  Motor  Car  Co.. 

the  rental  value  of  similar  machines  88  Conn.  590,  92  Atl.  413. 
while  it  is  undergoing  'epaira.     The 
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CHAPTER  XXVII. 

CRIMINAL  OFFENSES. 

Section  725.  Criminal  responsibility   for  acts   of  chauffeur  —  owner. 

'i'26.  Criminal  responsibility  for  acts  of  chauffeur  —  passenger. 

727.  Criminal  responsibility  for  acts  of  chauffeur  —  accessory  to  vio- 

lation of  law. 

728.  Speed  regulations  —  common. law  misdemeanor. 

729.  Speed  regulations  —  power  of  State. 

730.  Speed  regulations  —  violation  of  ordinance. 

731.  Speed  regulations  —  establishment  of  signs  as  to  speed  limited 

by  ordinance. 

732.  Speed  regulations  —  definiteness  of    statute. 

733.  Speed  regulations  —  exceeding  "common  travelings  pace.'' 

734.  Speed  regulations : —  violation  not  malum  in  se.  '~ 

735.  Speed-  regulations  —  intention. 

736.  Speed  regulations  —  ignorance  of  speed  limit. 

737.  Speed  regulations; — exceptions  in  emergency  cases, —  police  and 

fire  apparatus. 

738.  Speed  regulations  —  warning   autoists   of   speed   trap. 

739.  Speed  regulations  —  former  jeopardy. 

740.  Speed  regnlatipns  —  identification  of   offender. 

741.  Speed  regulations  —  information. 
743.  Speed  regulations  —  punishment. 

743.  Speed  regulations  —  evidence  of  speed. 

744.  Statutes  with  no  prescribed  limit  of  speed. 

745.  Defending  speed  cases  —  in  general. 

746.  Defending  speed  cases  —  arrests. 

747.  Defending  speed  cases -^  extenuating  facts  in  defense. 

748.  Pefending  speed  cases  —  preparing  the  defense. 

749.  Defending  J  speed  cases  —  making  tests. 

750.  Defending  speed  cases  —  that  rate  of  speed  was   on   speedway 

where  permitted. 

751.  Defending  speed  cases  —  identity   of   defendant. 
"752.  Defending  speed  cases  —  arrests  at  night. 

,    •  753.  Defending  speed  cases — ^  venue. 

754.  Defending  speed  cases  —  evidence  of  peace  officers. 

755.  Defending  speed  cases  —  evidence  of  speed. 

756.  Defending  speed  cases — ^speedometer. 

757.  Homicide  —  reckless  driving  as  murder. 

758.  Homicide  —  negligent  or  illegal  driving  as  manslaughter. 

759.  Homicide  —  unusual   speed. 

760.  Homicide  —  racing  along  public  highways. 

761.  Homicide  —  accidental   killing. 

762.  Homicide  —  death  of  passenger  in  motor  vehicle. 

763.  Homicide  —  liability  of  owner. 

764.  Homicide  —  burden   of  proof. 
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Section  765.  Homicide  —  contributory  negligence  of  decedent  as  a  defense. 

766.  Homicide  —  prior  reputation   of  chauffeur   for   care. 

767.  Assault  and  battery.  . ,  ;  '-:•  ^4^^^' 

768.  Larceny  or  theft  of  automobile. 

769.  Using  machine  without  consent  of  owner. 

770.  Failure  to  register  machine. 

771.  Failure  of  chauffeur  to  hkve  license. 

772.  Driving  machine  while  intoxicated. 

773.  Violation  of  law  of  road. 

774.  Failure  to  stop  on  signal. 

775.  Stopping  and  furnishing  identity  in  case  of  accident  —  consti- 

tutionality of  statute..  ^ 

776.  Stopping  and  furnishing  identity  in  case  of  accident  —  intent. 

777.  Stopping  and  furnishing  identity  in  case  of  accident  —  burden 

of  proof. 

778.  Stopping  and  furnishing  identity  in  case  of  accident  —  time  of 

report. 

779.  Stopping  and  furnishing  identity  in  case  oj  accident  —  no  per- 

son to  receive  report. 

780.  Lights  on  machine. 

781.  EemoVaJ  of  manufacturer's  serial  number. 
783.  Reward  for  apprehension  of  offenders. 

Sec.  725.  Criminal  responsibility  for  acts  of  chauffeur  — 
owner. 

Reckless  driving  on  the  part  of  the  operator  of  a  motor  vehicle 
which  results  in  the  death  of  another  traveler  may,  in  some  cases, 
furnish  a  basis  for  a  chargei  of  inanslaughter.-^  Of  coursfe,  criminal 
responsibility  cannot  be  urged  unless  the  conduct  of  the  operator 
was  such  as  to  make  him  civilly  liable  for  damages  prising  therec 
from.^  But  the  owner  of  the  machine  is  not  generally  liable  to  a 
criniinal  prosecution  for  the  neglect  of  the  chauffeur  merely  be- 
cause he  was  riding  in  the  machine  at  the  time  the  offense  was 
committed.^  In  case  of  a  prosecution  for  homicide  arising  from 
a  collision  between  an  automobile  ahd  a  buggy,  the  owner  of  the 
machine  is  not  to  be  convicted^  thougji  riding  in  the  machine  at 
the  time,  where  he  was  not  running  the  machine  at  the  time  and 
■could  not  have  done  anything'  to  have  avoided  the  accident,  and 
there  was  no  evidence  that  it  was  the  habit  of  the  driver  to  run, 
dangerously  close  to  other  vehicles  to  the  knowledge'  of  the  owner 

2.  Eeg.    V.    Birchall,    4    F.    &    P.  8.  Commonwealth  v.  Druschell,   66 

1.  Section  757,  et  segi.  Pitts.  Leg.  Jour.   (Pa.)   530. 

(Eng.)   1087. 
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without  correction.^  So,  too,  the  owner  ia  not  liable,  though  rid- 
ing in  the  machine,  where  he  gave  no  orders  to  the  chauffeur,  and 
it  appears  that  the  chauffeur  acted  on  his  own  volition  with  refer- 
ence to  the  reckless  conduct  under  consideration.^  Clearly,  the 
owner  of  the  motor  vehicle  is  not  liable,  if  he  was  not  riding  in  the 
machine  at  the  time  of  the  offense  and  the  machine  was  used  with- 
out his  knowledge  or  consent."  Liability  may,  however,  be  im- 
posed, when  the  owner  is  controlling  the  operation  of  the  machine, 
or  he  may  be  liable  on  the  theory  that  he  was  an  accessory  to  the 
commission  of  the  offense.  Thus  in  au  English  case,  an  automo- 
bilist  was  convicted  of  unlawfully  driving  his  motor  car  at  a  speed 
dangerous  to  the  public.  At  the  hearing  of  the  case  on  appeal 
there  was  a  conflict  of  evidence  as  to  whether  the  car  was  being 
driven  by  the  appellant  or  by  a  lady  seated  by  his  side  in.  the  car ; 
but  the  court,  without  deciding  who  was  driving  the  car,  dismissed 
the  appeal,  at  the  same  time  findirig  in  fact  that  if  the  lady  Was 
driving  she  was  doing  so  with  the  consent  and  approval  of  the 
appellant,  who  must  have  known  that  the  speed  was  dangerous, 
an-d  who,  being  in  control  of  the  car,  could  and  ought  to  have  pre- 
vented it.  The  court  found  that  there  was  evidence  on  whic^i  the 
appellant  could  be  convicted  of  aiding  and  abetting  the  commis- 
sion of  a  crime.'  And  in  a  case  in  Massachusetts  arising  from  the 
operation  of  an  automobile  at  an  excessive  rate  of  speed,  it  was  held 
that  proof  that  the  inachine  was  registered  with  the  Massachusetts 
Highway  Commission  by  the  defendant  in  his  own  name  and  was 
run  by  the  operator  at  an  illegal  speed  while  the  defendant  was  in 
the  tonneau,  established  prima  fctcie  that  the  defendant,  having 
power  to  control  the  machine,  either  knew  or  allowed  it  to  be 
ill^ally  run,  and  he  was  therefore  guilty.^  And  where  the  regula- 
tion expressly  prohibits  the  owner  riding  therein  from  perniitting 
a  certain  conduct  on  the  part  of  the  operator  of  the  machine,  the 
courts  have  no  difficulty  in  sustaining  a  criminal  prosecu'tion 
against  the  owner.'     Thus,  under  a  statute  forbidding  the  owner 

4.  People    V.    Scanlon,    132    JC.    Y.  7.  Du  Cros  v.  lyambourne    (1907), 
App.  Div.   528,  117  N.  Y.  Suppl.   57.  L.  J.   (K.  B.)   50. 

5.  Commonwealth   v.  Druschell,   66  8.  Commonwealth  v.  Sherman,  191 
Pitts.  Leg.  Jour.    (Pa.)   520.  Mass.  439,  78  N.  E.   98. 

6.  Commonwealth     v.     Bacon,     24  9.  See   People   v.   Colon,   85    Misc. 
Montg.  L.  Rep.    (Pa.)    197.  (N.  Y.)    229,  148  N.  Y.  Suppl.  321. 
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riding  in  a  machine  from  causing  or  permitting  the  vehicle  to  be 
operated  at  a  dangerous  speed,  the  owner  may  be' criminally  liable 
for  a  violation,  though  he  Avas  engaged  in  conversation  with  his 
wife  in  the  rear  seiat  and  was  not  conscious  that  the  machine  was 
driven  at  an' excessive  speed. ^^ 

JSec.  726.  Criminal  responsibility  for  ^cts  of  chauffeur  — 
passenger. 

If  the  owner  of  a  motor  vehicle  is  not  criminally  responsible  for 
the  reckless  driving  of  his  chauffeur,^^  a  fortiori,  one  who  is  a  mere 
^est  or  passeng'er  in  the  car  is  not  liable  to  criminal  prosecution, 
If,  however,  a  motor  vehicle  is  operated  so  as  to  violate  the  law  con- 
cerning speed  while  a  guest  is  in  it,  he  may  be  said  to  be  a  "  user  " 
of  the  machine,  altho'Ugh  he  is  not  actually  driving.  Some  of  the 
State  automobile  acts  injthis  country  provide  that  no. motor  vehicle 
shall  be  driven  beyond  a  certain  rate  of  speed  at  certain  places. 
This  prohibition  means,  not  only  that  the  pers'On  who  has  his  hands 
upon  the  wheel  s,hall  not  drive  beyond  the  speed  limit,  but  no  one 
shall,  who  has  it  in  his  power  to  prevent  it,  allow  the  machine  to  ■ 
be  driven  faster  than  the  maximum  raite.  A  glaring  instance  of  the 
sta/tutory  criminal  liability  of  a  guest  is  illustrated  by  an  enact- 
ment  such  as  the  following: 

"  No  person  or  persons  shall  be  allowed  to  use,  operate  or  drive 
any  motor  vehicle  .  ,.  .  at  a  gi'eater  speed  than  a  mile  in  six 
minutes,  etc." 

It  will  be  seen  that  persons  are  thus  prohibited  frona  using  au' 
tomobiles  which  are  being  driven  at  a  higher  rate  than  the  law 
prescribes.    In  anothei"  section  of  the  same  act  it  was  provided  that,  ■ 

"Any  person  using  or  operating  a  motor  vehicle  .  .  .  shall 
have  displayed  in  a  conspicuous  place  on  thei  front  and  back  of 
said  vehicle  tags  furnished  by  the  State  Highway  Department, 
etc." 

These  two  sections  might  be  constriled  to  apply  to  guests. 
A  guest  might  also  be  considered  as  a  principal  violator  of  the 
law,  even. though  he  did  not  actually  drive  the  machine  at  the  time, 

10.  People  V.  Morosini,  N.  Y.  Law  170  N.  Y.  Suppl.  876,  reversing  Peo- 

Journal,   April    18,   1918; -People  v.  pie  v.  Harrison,  103  Misc.  151. 
Harrison,  183  IS.  Y.  App.  Div.   813,  11.  Section  735. 

I 
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if  the  machine  was  under  his  control  and  guidance  and  he  was 
acting  in  the  capacity  of  director  of  its  movements. 

Sec.  727.  Criminal  responsibility  for  acts  of  chauffeur  — 
accessory  to  violation  of  law. 

A  person  who  is  prosecuted  for  driving  an  automobile  at  a  speed 
dangerous  to  the  puWic  may  be  convicted,  although  it  may  appear 
that  he  was  not  actually  driving  at  the  time,  if  he  was  in  fact  aid- 
ing and  abetting  the  commission  of  the^offense.^^ 

Sec.  728.  Speed  regulations  —  common  law  misdemeanor. 

To  operate  a  vehicle  along  a  public  road  on  street,  greatly  to 
the  danger  and  inconvenience  of  all  persons  traveling  along  said 
iigh,way,  is  such  a  wrong  as  injuriously  affects  the  rights  of  the 
public,  who  are  entitled  to  travel  along  such  public  thoroughfare, 
laid  out  and  kept  up  by  the  public  for  their  convenience  and  ac- 
commodation, without  exposure  to  such  danger  and  inconvenience. 
While  any  person  may  drive  his  vehicle  at  such  speed  as  he  may 
please,  yet,  in  enjoying  the  privilege  of  free  use  of  his  property, 
lie  has  no  right  to  expose  others  to  injury  or  to  infringe  upon  the 
rights  of  the  general  public.  Kunning  and  racing  a  vehicle  along 
a  public  road,  no  necessity  being  shown  for  such  speed,  is  not  the 
ordinary  and  proper  mode  in  which  such  roads  are  used  by  prudent 
men.  They  were  not  intended,  by  the  very  purpose  for  which  they 
are  opened  and  kept  up,  for  any  such  use,  but  for  the  ordinary 
and  usual  travel  of  the  public.  Speeding  and  racing  on  the  public 
highways  are  well  calculated  to  disturb  public  order  and  the  pub- 
lic rights  are  violated.  To  run  a  race  on  a  public  highway  or  to 
excessively  speed  a  vehicle,  to  the  danger  and  inconvenience  of 
people,  is  a  common-law  misdemeanor.     It  is  proper  to  add,  that 

12.  Buford  V.  Sims,  67  L.  J.  K.  B.  that  any  person  who  aids  and  abets 

655;   [1898]  2  K.  B.  641;  Du  Cros  v.  the  commission  of  an  offense  punish- 

Xambourne  (1907),  L.  .7.  (K.  B.)   50.  able  on  summary  conviction  may  be 

Conviction  of  owner  of  car  as  prin-  convicted   on   an   information   charg- 

cipal  for  aiding  and  abetting  in  nn-  ing  him  with  the  offense  as  principal, 

lawfully  driving  motor  car  at  a  speed  In  this  case  the  owner  was  in  control 

■dangerous  to  the  public  held  proper  and    sitting   beside    the    driver.      Uu 

under  section  5  of  English  Summary  Cros  v.  Lambouriie  (1907),  L.  J.   (B.. 

Jurisdiction    Act   of   1848     providing  B.)    50, 
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there  may  be  necessity  for  ridmg  at  high  speed  along  even  the 
public  road,  as  in  cases  of  sicknees,  or  to  give  a  neighbor  notice  of 
great  personal  danger  to  his  property.  Such  necessity  is  a  matter 
of  defensfe.^^ 


Sec.  729.  Speed  regulations  —  power  of  State. 

Under  its  police  power,  it  is  well  settled  that  the  State  may  enact 
regulations  prescribing  the  maximum  speed  at  which  motor  ve- 
hicles shall  be  driven  along  the  public  highways  of  the  State. ■'^  A 
speed  regulation  is  not  unconstitutional  as  class  legislation,  though 
a  differeiut  speed  is  thereby  prescribed  than  is  allowable  for  street 
cars  or  other  conveyances.-*^  One  who''  operates  a  motor  vehicle  on 
a  public  highway  at  a  speed  which  is  unreasonable  under  the  cir- 
cumstances may  be  liable,  not  only  to  civil  liability  for  damages 


13.  Speeding  misdemeanor  under 
common  law. —  State  v.  Battery,  6 
Baxt.  (Tenn.)  545,  See  also  Redman' 
V.  State,  33  Ala.  428.  A  right  of 
highway  does  not  include  a  right  of 
racing,  and  a  person  who  had  been  a 
party  to  a  hurdle  race  is  jointly 
liable  for  putting  the  hurdles  on  the 
ground,  although  he  took  no  actual 
part  in  the  race.  Sowerby  y.  Wads- 
worth,  3  F.  &  F.   (Eng.)   734. 

That  horse  racing  is  illegal,  see 
Stately.  Burgett,  Smith,  340;  Watson 
V.  State,  3  Ind.  123;  Robb  v.  State, 
52  Ind.  218;  State  v.  Fleetwood,  16 
Mo.  448;  State  v.  Wagston,  75  Mo. 
107 ;  Goldsmith  v.  State.  38  Tenn.  ( 1 
Head)  154;  State  v.  Catchings,  43 
Tex.  654.  It  is  an  offense  for  a  per- 
son to  permit  his  vehicle  to  be  run  in 
a  race  on  a  public  highway,  and  a 
separate  offense  for  a  person  to  act 
as  a  driver  in  such  a  race.  State  v. 
Ness,  1  Ind.  (1  Cart.)  64;  see  also 
Watson  V.  State,  3  Ind.  123;  State 
V.  Fjdler,  26  Tenn.  (7  Hump.)  502; 
Goldsmith  v.  State,  38  Tenn.  (1 
Head)  154,  holding  that  a  bet  or  a 
wager  is  immaterial. 

Speed  contests  on  the  public  high- 
ways are  illegal  indictable  nuisances 


and  all  participants  may  be  prose- 
cuted together  with  the  promoters. 
Johnson  v.  New  York,  109  App.  Div. 
(N.  Y.)  821,  96  N.  Y.  Suppl.  1130, 
judgment  reversed  186  N.  Y.  139,  78 
N.  E.  715. 

14.  Galifornia.^Ex  parte  Smith,  26 
Gal.  App.  116,  146  Pac.  82. 

Illinois. — People  v.  Lloyd,,  178  H'- 
App.  66;  People  v.  Sumwalt,  178  111. 
App.  357. 

Maine. — State  v.  Mayo,  106  Me.  62, 
75  Atl.  295,  26  L.  R.  A.   (N.  S.)    502. 

Minnesota. — State  v.  Watprip^n, 
112  Minn.  157,  130  N.  W.  973;  Schaar 
V.  Corn-forth,  138  Minn.  460,  151  N. 
W.   275. 

Missouri. — City  of  St.  Louis  v. 
Hammond,  199  S.  W.  411. 

Nebraska. — Schultz  v.  State,  88 
Neb.  613,  130  N.  W.  972,  34  L.  R.  A. 
(N.   S.)    243. 

And  see  sections  57,  230. 

15.  Christy  v.  Elliott,  216  111.  31, 
1  L.  R.  A.  (N.  S.)  215,  74  N.  E. 
1035,  3  Ann.  Cas.  487,  108  Am.  St. 
Rep.  196;  City  of  St.  Louis  v  Ham- 
mond (Mo.),  199  S.  W.  411;  Chit- 
tenden V.  Columbus,  36  Ohio  Circuit 
Rep,  531.'    And  see  section  63. 
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thereby  sustained  by  othef  travelers/^  but,  if  he  is  thereby  violate 
ing  a  valid  speed  regulation,  he  may  be  subject  to  a  criminal  prose- 
cution." If- his  speed  is  in  excess,  both  of  a  statutory  limitation 
and  of  an  effective  municipal  ordinance,  he  may  be  proceeded 
against  under  eithei'  regulation,  but  only  one  judgment  of  convic- 
tion can  be  rendeired  against  him  for  a,  single  offense. ^^ 

Sec.  730.  Speed  regulations  —  violation  of  ordinance. 

Unless  precluded  by  statute,  it  is  well  established  that  a  munici- 
pality may  make  reasonable  r^ulations  prescribing  the  rate  of 
speed  which  shall  not  be  exceeded  by  motor  vehicles  within  the  cor- 
porate boundaries.^^  The  State,  however,  is  the  supreme  law 
making  power  with  refea-enee  to  the  use  of  highways  and  it  may 
reserve  all  of  the  burden  of  prescribing  the  rates  of  sp&ed  upon 
itself  and  forbid  municipalities  from  passing  regtilations  relative 
thereto.^"  And  regulations  which  have  been  duly  enacted  by  the 
common  council  or  legislative  body  of  a  city  or  village  may  be 
abrogated  by  the  State.  The  State  may  render  void  a  municipal 
ordinance  without  saving  pending  prosecutions  from  the  effect  of 
its  action.^^     And,  in  some  jurisdictions,  municipalities  are  not 

16.  Section  303,  et  seq.  Ohio. — City  of  Fremoiit  v.  Keating, 

17.  People  V.   Kelly,   a04  111.  App.       96  Oh.  St.  468,  118  N.  E.  114. 

20l.  '      Oregon. — Kalich      v.      Knapp,      73 

18.  People  V.  Fitzgei'ald,  101  Misc.  Oreg.  558,  142  Pae.  594;  Everart  v. 
(N.  Y.)    695,   168  N.  Y.  Suppl.  930.       Fischer,   75   Oreg;   316,   145   Pac.   33. 

16.  Illinois. — Chicago    v.    Kluever,  Pennsylvaitia. — Radnor  Tp.  v.  Bell, 

257  111.  317,  100  N.  E.  917;  Chicago  27  Pa.   Super.   Ct.   1. 

V.  Shaw  Livery  Co.,  358  111.  409,  101  And  see  sections  70-73. 

N.  W.  588.  Park  commissioners  may  have  the 

Iowa. — Pilgrim  v.  Brown,  168  Iowa,  power  to  regulate  the  speed  of  auto- 

177,  150  N.  W.  1.  mobiles    driving    through    parks    or 

Missouri. — City    of    St.     Louis    v.  parkways.     Commonwealth   v.   Tyler, 

Hammond,    199   S.   W.   411;    City   of  199  Mass.   490,  85   N.   E.   569.     And 

Windsor  v.  Bast    (Mo.  App.),  199  S.  see  section  73. 

W.  7^2.  20.  Em  parte  Smith,  26   Cal.   App. 

New  York. — People  v.  Untermeyer,  116,   146   Pac.   82;    City   of   Fremont 

153  App.  Div.  176,  138  N.  Y.  Suppl.  v.  Keating,  96  Oh.  St.  468,  118  N.  E. 

334;   People  v.  Fitzgerald,  101  Misc.  114;    Ex   parte    Wright    (Tex.    Cr.-), 

695,   168   N.   Y.    Suppl.    930;    People  199    S,    W.    486;    City   of   Seattle   v. 

V.    Dwyer,    136    N.    Y.    Suppl.    148;  Rothweiler   (Wash.),  173  Pac.  835. 

People  V.  Bell,  148  N.  Y.  Suppl.  753;  21.  Em   parte   Wright    (Tex.    Or.), 

People    v.    Euetiman,    85    Misc.    233,  199  S.  W.  486. 
148  N.  Y.  Suppl.  612. 
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authorized  to  puniah  a  violation  of  their  ordinances  by  resort  to- 
criminal  process.^^  Municipal  ordinances,  to  be  effective,  must  be 
reasonable. ^^  The  courts  do  not  generally  take  judicial  notice  of 
municipal  ordinances,  and  the  People,  if  relying  thereon,  must 
prove  the  same.f*  Moreover,  in  some 'jurisdictions,  the  burden  is- 
on  the  People  of  showing,  not  only  that  the  ordinance  was  passed 
by  the  local  legislative  body,  but  that  all  of  the  details  for  the 
effectiveness  of  the  ordinance  have  been  complied  with,  such  as  the 
publishing  of  the  ordinauce  in  the  newspapers,  posting  the  same, 
etc.^^  Where,  in  a  prosecution  for  operating  an  automobile  at  a 
speed  in  excess  of  the^*egulations  of  a  town,  it  was  agreed  that  the 
regulations  were  "  duly  established,"  such  a  stipulation  is  deemed 
to  admit  that  they  were  advertised  and  posted  as  required  by  the 
statute  on  the  subject.^®  It  is,  however,  the  rule  in  some  States 
that  an  inferior  court  having  jurisdiction  in  a  municipality,  will 
take  judicial  notice  of  the  ordinances  of  such  municipality.^'' 

Sec.  731.  Speed  regfulations  —  establishment  of  signs  as  ta 
speed  limited  by  ordinance. 

In  some  jurisdictions  where  Statutes  permit  municipalities  ta 

22.  See  Chapman  v.  Selover,  172  25.  People  v.  Chapman,  -88  Misc. 
N.  Y.  App.  Div.  858,  159  N.  Y.  Suppl.  (N.  Y.)  469,  152  N.  y.  Suppl.  204. 
632,  wherein  it  was  held  that  there  Posting  and  publication. — In  a  pros- 
was  no  statute  authorizing  the  trus-  ecution  for  a  violation  of  a  speed  or- 
tees  of  a  village  to  make  violation  dinance,  after  proof  that  a  proposed 
of  a  local .  ordinance  respecting  the  ordinance  had  been  iilcd  with  the- 
speed  of  motor  vehicles  a  crime,  but  Secretary  of  State  as  required  by 
that  the  trustees  in  the  exercise  of  statute  and  that  it  had  been  pub- 
their  power  to  fix  the  punishment  for  lished  in  a  newspaper  as  required  by 
the  violation  of  such  an  ordinance  law,  but  no  evidence  was  offered  to 
are  limited  to  the  imposition  of  a  fine  show  that  the  newspaper  was  the 
to  be  collected  in  a  civil  action,  ex-  official  municipal  paper  or  that  it  was 
cept  that  they  may  also  ordain  that  the  only  newspaper  published  in  the 
such  violation  constitutes  disorderly  municipality,  or  that  copies  of  the 
conduct.  ordinance  were  posted  in  three  pub- 

23.  City  of  St.  Louis  v.  Hammond  lie  places  as  required  by  the  law,  it 
(Mo.),  199  S.  W.  411:  City  of  Wind-  was  held  that  the  ordinance  was  of 
sor  v.  Bast  (Mo.  App.),  199  S.  W.  no  force  and  effect.  People  v.  Chap- 
723.     And  see  section  78.  man,  88  Misc.  (N.  Y.)  469,  152  N,  Y. 

24.  People  v.  Trainee,  92  Misc.  82,  Suppl.  304. 

155    N.    Y.    Suppl.    1015 ;    White    v.  26.  Commonwealth  v.  Sherman,  191 

State    (Tex.    Cr.),    198    S.    W.    964.  Mass.  439,  78  N.  E.  98. 

And  see  section  83.  27.  City  of  Spokane  v.  Knight,  9R. 

^  Wash.   403,   165  Pac.   105. 
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enact  speed  regulations  by  local  ordinances,  it  is  required  that  signs' 
shall  be  erected  at  the  territorial  limits  of  the  city  or  village  so 
as  to  inform  motorists  of  the  speed  which  is  permitted  within  its 
bounds.  Unless  required  by  statute,  such  signs  are  not  necessary 
to  the  validity  of  the  ordinance.^*  But  if  required,  it  is  necessary 
in  a  prosecution  for  a  violation  of  the  statute  that  it  be  shown,, 
not  only  that  the  ordinance  was  duly  enacted,  but  that  the  proper 
-signs  ha.ve  been  established.  And  under  such  circumstances  it  is- 
held  that  an  information  charging  the  offense  must  allege  the  erec- 
tion of  the  sign.^^  If  the  statute  under  which  the  ordinance  is 
enacted  requires  an  arrow  on  the  sign  pointing  in  the  direc- 
tion in  which  the  speed  is  to  be  reduced,  a  prosecution  under  the 
ordinance  will  fail,  if  compliance  has  not  been  made  with  the  arrow 
provision.'" 

Sec.  732.  Speed  regulations  —  definiteness  of  statute. 

As  a  general  proposition  a  statute  which  does  not  describe  the 
offense  with  tei-ms  of  reasonable  certainty  is  not  enforceable  as  a 
criminal  statute.^-'  Thus,  there  is  reasonable  ground  for  holding 
that  a  statute  that  does  not  prescribe  the  maximum  rate  at  which  ■ 
motor  vehicles  may  be  propelled,  but  merely  forbids  an  "  unreason- 
able "  speed,   is  not  a  regulation  which  can  be  enforced  by   a 

US.  People    V.    Untermyer,    153    N.  be    cortected.      Violations    of    speed' 

Y.  App.  Div.   176,   138  N.  Y.  Suppl.  regulations  are   not   crimes   mala   in 

334;   Eichman  v.  Buchheit,  128  Wis.  se;  they  involve  no  moral  turpitude. 

385,  107  N.  W.  325,  8  Ann.  Cas.  435.  The    legislature,    therefore,     has    di- 

Within  distance  from,  bridge. — An  rected   that,  before   one   can  be  held 

ordinance  limiting  the  speed  of  auto-  for  violations  of  this  prohibited  act,- 

mobiles  within  a  radius  of  half  a  mile  a  notice  shall  be  given  by  means  of  a 

from  a  certain  bridge  is  not  inva,lid  sign;   and,  if  it  be  plainly  readable- 

because  it  fa.ilB  to  provide  for  estab-  and  contains  what  the  statute  says  it 

lishing  or   marking  in'  any  way  the-  must,  it  then  becomes  actual  notice, 

limits    of    such    district    so    that    a  whether  seen  or  not." 

driver  will  know  when  he  reaches  it.  30.  Tovra     of     Decatur     v.     Gould 

Eichman  v.   Buchheit,   128   Wis.   385,  (Iowa),   170  N.  W.  449. 

107  N.  W.  325,  8  Ann.  Cas.  435.  31.  Laws  which  create  crimes  ought 

29.  People  v.  Hayes,  66  Misc.  606,  to  be  so  explicit  in  themselves,  as  by 
124  N.  Y.  Suppl.  417,  wherein  it  was  reference  to  some  known  standard,  so- 
said  :  "  The  construction  of  the  stat-  that  all  may  know  what  they  pro- 
utc  which  compels  the  erection  of  hibit  and  all  men  may  know  what  it. 
signs  upon  all  highways  where  speed  is  their  duty  to  avoid.  U.  S.  v. 
is  to  be  reduced  is  consistent  with  its  Sharp,  1  Pet.  C.  C.  Rep.  118. 
general  object  and  the  evil  sought  to 


960  The  Law  of  Automobiles. 

criminal  J^foseciition/^  thbtigh  the  statute  might  be  given  effect 
in  civil  actions  between  individuals.^^  "And  the  fact  that  one  clause 
of  the  stattite  is  so  indefinite  that  the  courts  will  not  enforce  it  in 
a  criminal  prosecution  does  not  necessarily  annul  the  entire  statute; 
the  balance  of  the  statute  may  state  in  express  language  a  speed 
which  the  automobilist  must  not  exceed  under  circumstances.'* 
And  it  is  held  that  a  statute  which  limits  thfe  rate  of  speiftd  of 
motor  vehicles  to  a  designated  number  of  miles  per  hour,  is  not 
void  for  uncertainty, .  because  it  provides  in  another  section  that 
the  vehicle  shall  ndt  be  driven  at  any  speed  greater  than  is  reason- 
able and  proper,  although  the  latter  section  is  raided  as  a  limi- 
tation upon  the  speed  rates  specifically  prescrib&d.'^  Moreover, 
in  some  States  statutes  prohibiting  dangerous  or  reckless  driving 
of  motor  vehicles,  without  prescribing  definitely  the  limit  of  speed, 
are  enJorced.^*-  Regulations  in  some  States  make  a  prescribed 
rate  of  speed  prima  facie  evidence  of  negligence,  but  permit  the 
driver  to  rebut  the,  presumption  by  showing  that  in  the  particular 
case  under  consideration  the  speed  was  not  unreasonable.^^ 

Sec.  733.  Speed  regulations  —  exceeding  ' '  common  travel- 
mg  pace. " 

An  interesting  legal  question  has  been  decided  by  the  Supreme 
Court  of  Rhode  Island,  in  a  prosecution  of  an  automobilist  un&er 
an  old  statute  which  prohibite4  persons  driving  vehicles  faster  than 
■"  a  common  traveling  pace."  Just  exactly  whait  a  common  travel- 
ing pace  is  6r  shoiild  be  was  the  fact  for  determination  by  the 
court.  Since  v^e  have  in  our^  autonaobile  laws  specific  prohibitions 
against  unreasonable  and  dangerous  driving,  the  decision  of.  the 
Rhode  Island  Supreme  Court  is  important  and  instructive.  The 
opinion  of  the  court  says :  "  It  is  clearly  evidbnt  that  the  safety 
of  the  traveling  public  was  the  object  sought  by  the  act.  Such 
safety  could  not  be  attained  by  permitting  each  vehicle,  p-ach  horse 

3a.  Strickland  v.  Whatley,  142  Ga.  802,  83  S.  E.  856;   Elsbery  v.  State, 

802,  83  S.  E.  856;   Elsbery  v.  State,  12  Ga.  App.  86,  76  S.  E.  779. 

12  Ga.  App.  86,  76  R.  E.  77*9.  35.  Byrd  v.  State,  59  TeX.  Cr.  513, 

33.  Strickland  v.  Whatifey,  142  Ga.  129  S.  W.  620. 
802,  83  S.  E.  856;   Elsbery  v.  Statfe,  36.  Section  306. 
12  Ga.  App.  86,  76  S.  E.  779.  37.  Section  332. 

34.  Strickland  v.  Whatley,  143  Ga. 
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or  otHer  thing,  which  oould  be  ridden  or  driven,  to  go  at  a  traveling 
pace  possible  to  it.  There  could  not  be,  with  safety  to  the  traveling 
public  on  foot,  on  horseback  or  in  carriage,  a  traveling  pace  for 
€aoh  individual  who  rode  in  the  streets  or  highways,  fixed  only 
by  the  rate  of  speed  possible  to  the  animal  or  thing  which  he  rode 
or  drove.  Safety  could  not  be  attained  only  by  requiring  all  to 
use  that  prudence  and  caution  in  the  matter  which  was  ordinarily 
used  by  prudent  and  reasonable  men  when  driving  in  the  streets 
or  highways  of  thickly  settled  towns;  that  is,  a  pace  which  was 
i-easonable  and  proper,  considering  the  place  and  circumstances, 
a  pace  which  was  recognized  by  reasonable  men  as  a  common  travel- 
ing pace."  ^* 

Sec.  734.  Speed  regulations  —  violation  not  malum  in  se. 

The  violation  of  a  statute  or  municipal  ordinance  relative  to 
the  speed  of  motor  vehicles  is  not  considered  as  a  crime  involving 
moral  turpitude.  It  is  considered  as  am  offense  malum  prohibitum, 
not  m/ilum  in  se.^^  Hence,  in  many  cases  the  intention  of  the 
party  is  not  a  material  element  of  investigation.^"  In  an  action 
against  the  owner  of  an  automobile  for  injuries  alleged  to  have 
been  caused  by  negligence  in  frightening  a  horse,  it  was  held  that 
the  evidence  that  the  defendant  had  been  convicted  of  exceeding 
the  speed  limits  fixed  by  local  ordinances  in  different  places  was 
not  competent,  as  it  had  no  bearing  on  the  question  of  negligence 
involved  in  the  particular  case  at  trial,  and  was  not  evidence 
affecting  the  moral  character  of  the  defendant.*^ 

Sep.  735.  Speed  regulations  —  intention. 

Intention  is  not  generally  an  essential  element  of  violations  of 
motor  vehicle  laws.  The  purpose  of  the  restrictions  is  to  protect 
the  public  and  the  acts  prohibited  by  the  automobile  lawS;  are  com- 
mitted at  the  peril  of  those  coming  within  the  statutory  provi- 

38.  State    v.    Sraitli,   29   R.  I.   245,       pie  v.  Hayes,  66  Misc.    (N.  Y.)    608, 
69   Atl.    1061.  134  N.  Y.  Suppl.  417. 

39.  See  v.  Wormaer,  139  N.  Y.  App.  40.  Section  735. 

Div.  596,  113  iM.  Y.  Suppl.  1093.  41.  See  v.  Wormser,  129  N.  Y.  App. 

People  V.  Harrison,  183  N.  Y.  App.  Div.  596,  113  N.  Y.  Suppl.  1093; 
Div,  812,  170  N.  Y.  Suppl.  876;  Peo- 
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eions.  Excessively  speeding,  failure  to  register,  driving  without  a 
license,  lack  of  the  required  equipment,  operating  a  motor  vehicla 
at  night  between  the  designated  hours  without  the  required  lights,, 
axe  violations  of  the  mandatory  requirements  which  must  be  obeyed 
and  it  is  no  excuse  that  the  defendant  did  not  know  he  exceeded  tho 
speed  limit,  or  that  his  rear  lamp  or  number  tag  had  accidently 
dropped  off,  or  that  he  was  not  complying  with  the  regulations  in 
other  particulars.  The  only  intention  necessary  to  render  a  person 
liable  to  a  penalty  for  a  violation  of  the  automobile  law  is  the  do- 
ing of  the  act  prohibited.*^  Thus,  the  owner  of  a  machinie  who  is. 
riding  in  the  rear  seat  and  conversing  with  another  occupant  of 
the  machine  may  be  convicted  of  permitting  the  chauffeur  to  run 
at  an  unlawful  speed,  though  he  was  unconcious  of  the  rate  he  was 
traveling.*^  And,  when  one  exceeds  a  specific  limit  prescribed  by 
statute  or  ordinance,  it  will  not  avail  him  to  show  that  the  rate  he 
ran  his  machine  was  reasonable  under  the  circumstances.**  But, 
undei'  some  speed  regulations,  a  violation  of  the  prescribed  limit 
is  only  prima  facie  wrongful,  and  an  ©importunity  is  allowed  the 
driver  to  show  that  the  speed  in  question  was  not  excessive  in  view 
of  the  circumstances.*^  In  a  criminal  prosecution  for  driving  an 
automobile  at  an  unlawful  rate  of  speed,  it  is  no  defense  to  show 
that  the  car  was  under  the  control  of  another  riding  in  the  machine 
unless  the  driver  can  show  that  he  was  under  duress  and  so  drove 
the  car  at  the  instance  and  requirement  of  another.*^ 

Sec.  736.  Speed  regulations  —  ignorance  of  speed  limit. 

The  burden  is  upon  the  driver  of  a  motor  vehicle  to  inform  him- 
self as  to  the  rate  of  speed  with  which  the  machine  may  be  driven 
at  different  places.*'  And, -if  he  fails  to  secure  the  vital  informa- 
tion and  thereby  exceeds  a  speed  limit,  his  ignorance  of  the  regula- 
tion affords  no  defense  to  a  prosecution.     Even  in  the  case'^of  an 

42,  People     v.     Thexton,     188     111.        (N.  Y.)    333,  148  N.  Y.  Suppl.  613  r 
App.  2.  State  v.  Buchanan,  32  R.  I.  490,  79- 

43,  People  v.   Harrison,  183  N.  Y.       Atl.   1114. 

App.  Div.  813,  170  N.  Y.  Su^ipl.  876,  45.  Section  323. 

reversing   103  Misc.   151,   170'  N.   Y.  46.  Goodwin  v.   State,  63  Tex.  Cr.. 

Suppl.    876;    People   v.   Morosini,   N.  140,  138  S.  W.  399. 

Y.  Law  Journal,  April  18,  1918.   And  47.  People  v.  Dow,  155 -Mich.  115, 

see  section  736.  118  >J.  W.  745. 

44,  People   v.    Ruetiinan.    85   Misc. 
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ordinance  of  a  municipal  corporation,  which  makes  a  special  rate 
for  aiitomobilists  within  the  territorial  limits  of  the  municipality, 
the  driver  of  the  machine  is  bound  to  know  the  speed  limit.  Un- 
less required  by  statute,  the  municipal  authorities  are  not  even 
obliged  to  erect  a  sign  at  the  boundary  of  the  municipality  to  warn 
autoists  of  the  speed  limit.^'  And,  where  a  statute  fixes  the  rate 
of  speed  for  "  business  "  portions  of  a  city,  the  operator  is  bound 
to  ascertain  at  his  peril  when  he  strikes  the  business  section  of 
the  city,  though  exactly  what  is  or  what  is  not  the  business  pai-t 
may  be  a  question  of  f  act.^' 

Sec.  737.  Speed    regulations  —  exceptions    in    emergency 
cases  —  police  and  fire  apparatus. 

It  seems  desirable  that  exceptions  to  the  speed  limits  should  exist 
in  cases  of  emergency,  as  when  necessity  for  the  treatment  of  the 
sick,  or  case®  of  police  officers, seeking  to  aiTCSt  criminals,  or  whw 
fire  apparatus  is  hurrying  to  extinguish  a  fire.  These  considera- 
tions, however,  ai-e  for  the  law  making  bodies,  and  the  courts 
should  not  graft  onto  the  r^ulation  an  exception  not  expressed. 
Thus,  a  police  officer  may  violate  the  speed  statute  whrai  he  is  at- 
tempting to  catch  and  arrest  automobilists  who  are  also  violating 
it.""  But,  generally  motor  vehicles  of  the  police  and  fire  depart- 
ments are  expressly  excepted  from  the  speed  regulations.'^  An 
ordinance  fixing  speed  limitations  for  use  of  streets  by  vehicles, 
which  excepts  vehicles  operated  by  police  and  fire  departments  is 
not,  by  reason  of  the  exception,  invalid.^^  In  case  of  military 
necessity  in  time  of  war,  State  regulations  do  not  affect  the  speed 
with  which  persons  in  the  United  States  military  or  naval  service 
may  propel  a  motor  vehicle.'^ 

48.  Section    731.  tect    and    arrest    parties    running   in 

49.  People  •!.  Dow,  15.5  Mich.  115.  excess  of  the  legal  limit,  while  dis- 
118  N.  W.  745.  charging  Such  duty.   The  courts,  how- 

50.  Keevil  v.  Ponsford  (Tex.  Civ.  ever,  cannot  ingraft  this  exception." 
App.),  173  S.  W.  518,  wherein  it  was  51.  Devin  v.  Chicago,  173  111.  App. 
said :      "  Peace    officers    are    not    ex-  246. 

eepted  from  the  operation  of  the  laws  52.  Ex    parte    Snowdon,     12     Cal. 

limiting   the   speed   of   vehicles  upon  App.  521,  107  Pac.  724. 

public   highways.      Certainly,   an   ex-  53.  State   v.   Burton    (R.   I.),    103 

ception   should  be  made  in  favor  of  Atl.  968. 

those  whose  special  duty  it  is  to  de- 
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Sec.  738.  Speed  regulations  —  vs^arning  autoists  of  speed 
trap. 

In  a  case  in  England,  it  appeared  that  two  constables,  having 
measured  certain  distances  on  a  road  much  frequented  by  auto- 
mobiles, were  watching  in  order  to  ascertain  the  pace  at  which 
each  car  passed  over  the  measured  distance,  with  a  view  to  dis- 
covering whether  it  was  pToceeding  at  an  illegal  rate  of  speed.  An 
automobilist  wa^  arrested,  but  he  gave  warning,  of  the  police  trap 
to  approaching  cars,  which  then  slackened  speed.  There  was  no 
evidence  that  the  accused  was  acting  in  concert  with  any  of  the 
drivers  of  .'the  cars,  or  that  any  car  when  the  warning  was  given 
was  going  at  an  illegal  pace.  The  court  held  that  the  defendant 
was  not^guilty  of  the  offense  of  obstructing  the  oiScers  in  the  execu- 
tion of  their  duties.^* 

Sec.  739.  Speed  regulations  —  former  jeo»pardy. 

Frequently  an  automobile  driver  is  arrested  for  overspeeding, 
and  when  formal  complaint  is  mad,e  against  him,  he  not  only  faces 
a  charge  of  exceeding  the  speed  limit,  but  sometimes  is  held  to 
answer  another  accusation  of  "  dangerous  driving."  Especially 
is  this  the  case  where  there  were  aggravating  circumstances  con- 
nected with  the  alleged  offense  or  the  arrest.  Necessarily  in  many 
instances  the  operation  of  an  automobile  at  a  great  speed  on  the 
public  highways  constitutes  "  dangerous  driving,"  but  where  the 
public  prosecutor  complains  against  the  defendant  for  dangerous 
di-iving  and  has  him  convicted  on  that  charge,  it  should  not  be 
within  his  power  to  convict  the  accused  on  the  charge  of  exceeding 
the  speed  limit.  This  practice  is  illegal  for  the  reason,  that,  if 
the  court  takes  into  consideration  the  speed  of  the. automobile  on 
the  hearing  of  the  dangerous  driving  charge,  and  if  the  defendant 
is  then  prosecuted  on  the  second  charge  of  violating  the  speed 
limit,  he  is  placed  in  jeopardy  twice,  which  is  prohibited  by  State 
constitutions  and  the  common  law.^' 

54.  Bastable  v.  Little,  L.  T>.  (1907),  taken  into  consideration,  Jield  a  l)ar 
1  K.  B.  59.  to  ii  conviction  for  driving  at  a  speed 

55.  Conviction  of  driving  motor  car  in  ,  excess  of  twenty  miles  an  hour, 
in  a  manner  dangeroXis  to  the  public  Welton  v.  Taneborne  (K.  B.  Div.), 
to  procure  whieli  evidence  was  given  99  Law  T.  R.   (X.  S.)   668. 

as  to  speed  and  the  question  of  speed 
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'        ,  ...  I  ■. »'. 

One  is  not  generally  eonsidevecl  as  placed  in  jeopardy  by  a  metre 
accusation  or  arraignment.  Thiis,  it  has  been  held  that,  where  a 
person  has  been  arraigned  before  a,  magistrate  on  a  charge 
of  excessive  speeding  of  an  automobile  ^vithin  the  city  limits  and 
cammitted,  he  may  thereafter  be  arraigned  for  the  same  ajct, 
charged  as  a  second  offense,  and  that  his  commitment  for  trial 
upon  the  latter  charge  is  not  illegal. ^^  But  it  has  also  been  decided 
that  where  a  person  has  been  arraigned  before  a  magistrate  in  New 
York  city  charged  with  a  violation  of  the  motor  vehicle  law  and 
the  pape;rs  returned  by  th6  magistrate  show  that  the  defendant 
waived  examination  before  him  and  was  held  for  trial  before  the 
jCourt  of  Special  Sessions,  the  district  attorney  has  no  power  to 
file  an  inforrnation  against  him  as  for  a  second  offense.  In  such 
a  case,  however,  it  is  decided  that  the  pleading  of  the  so-called  first 
offense  as  a  '•'  second  "  offense  may  be  treated  as  surplusage  and 
the  defendant  tried  as  for  a'first  offense. ^.^ 

Sec.  740.  Speed  regulations  —  identification  of  offender. 

It  has  been  held  that  there  can  be  no  conviction  for,  violating 

the  speed  law  where  the  only  evidence  to  connect  the  defendant 

with  the  violation  is  the  fact  that  according  to  the  automobile 

raster  a  machine  having  the  same  numbeir  as  the  one  used  in 

'  violation  of  the  law  belongs  to  the  defendant. ^^ 

Sec.  741.  Speed  regulations  —  information. 

An  information  for  violating  a  speed  regulation  should  contain 
allegations  of  all  the  essential  elements  of  the  offense. ^^     If -the 

56.  Matter   of   Burns,   68   Misc.   1^.  mation  in  the  language  of  the  statute 
(N.  Y.)    399,  125  N.  Y.  Suppl.  86.'  charging  defendant  with   a  violation 

57.  People    v.    Reppin,    126    N.    Y.  of   section    10  of   the   Motor   Veliicle 
Suppl.  169.                          '  Act   of    1911    is    suflicient,    since   the 

58.  Scranton    v.    Hawley,    9    Lack.  statute   sufficiently   describes   th«   of- 
(Pa.)   65.  fense.     People  v.  Levin,  181  111.  App. 

SufSciency  of  proof  of  previous  con-  439. 

victions  and   of  identify. — ^Martin   v.  SufSciency  Of  warning  to  driver  by 

White    (K.  B.  Div. ) ,  103  Law  T.  R.  constable     of     intended     prosectifion 

(N.  S.)    33.  within   section  9    (2)    of  the  English 

59.  State    v.    Buchanan,    32    E.    I  Motor    Car    Act    1903.      Jessopp    v. 
■490,  79  Atl.  1114.                '    ■  Clarke    (K.   B.   Div.),  99  Law  T.    R. 

Language  of  statute. — An  informa-       (N.  S.)   28. 
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regulation  makes  the  prescribed  rate  for  a  certain  distance  an 
offense,  the  information  must  allege  that  the  accused  ran  his  vehicle 
faster  than  the  limit  for  the  required  distance.*"  In  other  words, 
if  the  offense  consists  in  maintaining  a  certain  speed  for  a  given 
distance,  the  information  is  insuificient  if  it  fails  to  allege  that  the 
speed  was  maintained  for  the  prescribed  distance.*^  It  may  not 
be  necessary  to  allege  the  particular  point  or  street  where  the 
offense  was  committed,*^  yet  the  information  is  defective  if  it  does 
not  allege  that  the  loctis  in  quo  is  a  public  highway."^  But  a 
prosecution  will  not  be  dismissed  because  the  information  refers 
to  a  chapter  of  the  laws  by  the  wrong  number.^* 

Sec.  742.  Speed  regtilations  —  punishment. 

While  unlawful  speeding  of  motor  vehicles  may  in  some  cases 
cause  the  death  of  another  traveler  and  thus  subject  the  driver  to 
a  prosecution  for  homicide,*^  the  unlawful  speeding,  of  itself,  ia 
not  generally  classified  as  a  serious  offense,  but  is  a  misdemeanor 
rather  than  a  felony.*"'  And,  if  the  fine  is  not  paid,  the  sentence 
may  include  a  provision  that  the  offender  shall  be  confined  in  jail 
until  it  is  paid,  the  jail  term  not  tO'  exceed  a  limited  nunaber  of 
days.*'  Exceeding  the  speed  limit,  of  itself,  is  an  offense  which 
is  ordinarily  punished  merely  by  the  imposition  of  a  fine  on  the 
offender.*"*    Where  a  Stat«  statute  provided  that  a  violation  shall 

60.  People  v.  Winston,  155  IST.  Y.  63.  Eie  parte  Worthington,  21  Cal. 
App.  Div.  907,  139  N.  Y.  Suppl.  1073.  App.  497,   133  Pac.   83. 

61.  iPeople  V.  Fuchs,  71  Misc.  (N,  64.  People  v.  Payne,  71  Misc.  {ti. 
y.f  69,  129  N.  Y.  Suppl.  1012;   Peo-  Y.)    72,  129  N.  Y.  Suppl.  1007. 

pie  V.  Payne,   71   Mi^c.    (X.   Y.)    72.  65.  Sections  757-766. 

129  N.  Y.  Suppl.  1007.     >  66.  Commonwealth  v.  Sherman,  191 

63.  White  v.  State   (Tex.  Cr.),  198  Mass.  439,   78  N.  E.  98. 

S.    W.    964,      See   also   State   v.   Bu-  67.  Chapman  v.  Selover,  325  N,  Y. 

chanan,  32  R.  I.  490,  79  Atl.  1114.  417,  reversing  172  App.  Div.  858, 

Proof  of  place  of  offense.— "  While  68.  See  State  v.  Hamley,  137  Wis. 

it    w.as    unnecessary    to    allege    upon  458,  119  N.  W.  114. 

what  particular  street  in  the  corpp-  Right  to  appeal.-^Wheie.  in  case  a 

rate  limits  of  Hillsboro  appellant  so  fine  exceeds  a  certain  sum  a  right  of 

unlawfully  ran  and  operated  his  au-  appeal  is  given,  it  is  held  that  if  a 

tomobile,  yet  as  the  pleader   alleged  fine  to  the  limit  specified  is  imposed 

that  it  was  upon  East  Elm  street,  it  and   in   addition   thereto   the   persoa. 

was  necessary  to  prove  that  it  was  convicted  is  required  to  pay  costs,  the 

upon  this  particular  street."     White  amount  of  the  costs  cannot  be  added 

v.  State   (Tex.  Or.),  198  S.  W.  964.  to  the  fine  so  as  to  give  a  right  of 
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be  punished  by  a  fine  not  exceeding  twenty-five  dollars,  it  was  held 
that  a  fine  fixed  by  a  municipal  ordinance  at  a  sum  not  over  fifty 
•dollars  was  illegal  and  beyond  the  power  of  the  court  to  impose.^ 
And,  where  the  jurisdiction  of  the  court  as  to  fines  is  limited  to 
the  suin  of  fifty  dollars,  a  judgment  imposing  a  fine  of  one  hun- 
■dred  dollars  is  void.™  The  statutes  of  the  particular  jurisdiction 
must  be  examined  to  determine  the  disposition  of  fines  collected." 

Sec.  743.  Speed  regulations  —  evidence  of  speed. 

Questions  arising  out  of  the  proof  of  speed  of  a  vehicle,  such  a» 
the  right  of  occupants  and  bystanders  to  give  opinions  on  the  ques- 
tion, are  discussed  in  another  place  in  this  work.'^ 

Sec.  744.  Statutes  with  no  prescribed  limit  of  speed. 

Statutes  have  been  in  force  from  time  to  time  in  soifae  jurisdic- , 
tions  which  do  not  expressly  prescribe  the  limit  of  speed  for  motor 
■vehicles  on  the  public  highways,  but  in  geaeral  terms  prohibit 
"  reckless  "  or  "  dangerous  "  driving."  In  at  least  one  jurisdic- 
tion, it  has  been  held  that  a  statute  which  me^'ely  prohibits  driv- 
ing at  an  "  unreasonable  "  speed  is  so  indefinite  that  it  cannot  be 
•enfcA'ced  as  a  criminal  law,  but  merely  affords  a  male  for  applica- 
tion in  civil  actions.'*  But,  generally  such  statutes  have  been  en- 
forced in  criminal  as  well  as  civil  eases,'^  it  being  a  question  for 

appeal.   Ex  parte  Novis  (K.  B.  Div.),  74.  Empire    L.    Ins.    Co.    v.    Allen, 

S3  Law  T.  R.   (N.  S.)   534.  141   Ga.   413,   81   S.   E.    120;    Strick- 

69.  People  v.  ChapJnan,  88  Misc.  land  v.  Whatley,  142  Ga.  803,  83  S, 
<N.  Y.)    469,  152  N.  Y.  Suppl.  204.  B.  856;  Elsbery  v.  State,  12  Ga.  App. 

70.  People  v.  De  Graff,  56  Misc.  86,  76  S.  E.  779;  Quarles  v.  Gem 
(N.  Y.)   429,  107  N.  Y.  Suppl.  1038.  Plumbing  Co.,   18   Ga.   App.   592,   90 

71.  See  State  v.  Robinson   (N.  H.).  S.  E.  92. 

99   Atl.   293,   as   to   the   construction  75.  Commonwealth  v.  Horsfall,  213 

of. the  statutes  of  New  Hampshire.  Mass.   232,   100  N.   E.   362;    State  v. 

72.  Sections  920-933.  Schaeffer,    96    Ohio,   215,    117   N.    E. 

73.  Hayes  v.  State,  11  Ga.  App.  220;  State  v.  Welford,  29  R.  I.  450, 
■371,  75  S.  E.  523;  State  v.  Welford,  72  Atl.  396;  Rex  v.  Wells,  91  L.  T. 
29  R.  I.  450,  72  Atl.  396;  Smith  v.  (Eng.)  98.  See  also  State  v.  Pfeifer, 
Boon,  84  L.  T.   (Eng.)    593;  Mayhew  96  Kans.  791,  153  Pac.  552. 

T.  Sutton,  86  L.  T.    (Eng.)    18;   Rex  Complaint  or  information.— A  com- 

V.     Wells,     91  ■  L.     T.     (Eng.)     98;  plaint  under  a  statute  forbidding  the- 

Throughton    v.    Manning,   92   L.   T.  operation   o(f   a   motor   vehicle   in   a 

<Eng.)   855.  careless    or   negligent   manner,   must 
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the  jury  whether  the  speed  of  thq  mg-chine  ,was  "  uuxeaaonable."  '* 
A  more  popular  form  of  statute  is  one  which  makes  an  express 
limitation  of  speed,  and,  then  generally  forbids  an  "  unreasonable  " 
rate."  Under  such  a  statute,  there  is  no  question  g,bout  the,  power 
to  enforce  the  express  limit  in  a  case  which  falls  within  the  lan- 
guage thereof,  though  there  might  be  doubt  about  the  criminal  en- 
forcement of  the  balance  of  the  acf*  ,  Statutes  of  this  ixatui'e  may 
be  so  drawn  that  a  prima  facie  case  of  violation  is  shown  when  it 
is  proved  that  the  speed  of  a  machine  was  greater  than  that  men- 
tioned in  the  act,  but  the  defendant  may  be  allowed  to  rebut  the 
prima  facie  case  by  showing  that  the  speed  was  reasonable  under 
the  circumstances.'''' 

Sec.  745.  Defending-  speed  cases  —  in  general. 

When  an  automobile  driver  is  arrested  for  violating  the  speed 


state  the  particulars  wherein  the  op- 
eration of  the  machine  was  careless 
or  negligent.  State  v.  Aaron,  90  Vt. 
183,  97  Atl.  659.  But  see,  State  v. 
Welford,  39  R.  I.  450,  72  Atl.  396. " 
And,  where  the  statute  covers  only 
highways  laid  out  under  statutory 
authority,  the  complaint  should  allege 
the  particular  highway  wlfere  it  is 
claimed  the  violation  occurred.  State 
V.  Aaron,  90.  Vt.  183,  97  Atl.  659. 

Trial  without  jury. — In  some  states 
the  legislature  may  provide  for  the 
trial  of  offenders  for  reckless  driving 
of  motor  vehicles,  before  a  magistrate 
without  the  intervention, ,  of  a  jury. 
Crichton  v.  State,  115  Md.  423,  81 
Atl.  36. 

76.  No  jury. —  When  the  case  is 
tried  before  a  magistrate  with  no 
jury,  the  question  whether  the  speed 
was  unreasonable,  is  a  question  of 
fact  to  be  decided  by  the  magistrate. 
People  V.  Sumwalt,  1.78  111.  App.  357. 

77.  Strickland  v.  Wliatley,  142  Ga. 
803,  83  S.  ,E.  856;  State  v.  W,ater- 
man,  112  Minn.  157,  130  N.  W.  972. 

78.  Elsbery  v.  ^tate,  13  Ga.  App. 
86,  76  S.  E.  779j  Byrd  v.  State,  59 
Tejc,  Or.  513,  129  S,  W.  630. 


79.  People  v.  Lloyd,  178  111.  App. 
66;  People  v.  Sumwalt,  178  111.  App. 
357.     And  See  section  322. 

Burden  of  proof. — "As  a  matter  of 
law,  the  burden  of  proof  is  upon  the 
prosecution  to  prove  the  guilt  of  the 
defendant  upon  the  whole  evidence. 
As  a  matter  of  proof,  when  »it  is 
shown  that  tlie  rate  of  speed  exceeds 
the  rate  specified  in  the  statute,  a 
prima  facie  case  of  guilt  is  made  out 
for  the  prosecution,  and  the  defend- 
ant is  then  called  upon  to  meet  and 
overcome  such  prima  facie  case;  and 
this  is  often  spoken  of  as  the  burden 
of  proof.  Tliat  is,  in  the  sense  of 
necessity  of  producing  evidence  to 
meet  a  prima  facie  case,  the  burden 
of  proof  passes  from  party  to  party 
as  the  case  progresses,  while  the  bur- 
den of  establishing  the  guilt  of  the 
defendant,  as  charged  in  the  infor- 
mation, continues  upon  the  prosecu- 
tion throughout  the  trial.  If  a  prima 
facie  case  is  made  out  by  the  prose- 
cution, and  the  defendant  offers  no 
evidence  to  meet  it,  then  the,  prima, 
facie  case  becomes  .Cv>i.  *Msive,  and 
justifies  a  finding  of  guilt."  People 
V.  Lloyd,  178  111.  App.  66. 
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law,. he  generally  knows  whether  his  car  traveled  faster  than  the 
legal  limit,  but  there  are  some  cases  where  the  question  of  his 
speed  is  a  close  one.  In  such  cases  a  doubt  may  arise  in  regard 
to  the  giiilt  or  innocence  of  the  defendant,  and  there  are  many 
elements  which  are  influential  in  a  correct  estimation  of  the  time 
by  the  officer  using  a  stop  watch.  To  defend  cases  of  this  chai-- 
•acter  where  there  is  a  fair  question  in  regard  to  whether  the  law 
has  been  violated  is  not  an  altogethei*  hopeless  task,  althbugh  it 
must  be  admitted  that  the  odds  are  considerably  against  the  auto- 
mobilist.  There  are  cases  of'  arrest  where  the  speed  laws  are  not 
violated,  and  such  cases  should  on  principle  be  vigorously  defended; 
Many  cases  also  come  up  where  the  speed  laws  are  undoubtedly 
violated,  and  to  defend  such  is  a  waste  of  time  and  labor  unless 
a  very  clear  defense  can  be  made  or  the  circumstances  are  ex- 
tremely mitigating.  It  is  far  better  in  these  instances  to  plead 
guilty  and  escape  with  as  low  a  fine  as  possible. 

Sec.  746.  Defending  speed  cases  —  arrests. 

The  automobilist  arrested  for  violating  th^  law  is  taken  before 
a  magistrate  or  police  oificer,  and  ordinarily  admitted  to  bail.  In 
some  sections  he  may  have  an  immediate  hearing,  but  it  is  ad- 
visable where  a  defense  is  to  be  interposed  to  request  an  ad- 
journment and  ask  for  a  hearing  at  a  future  day,  so  that  time  may 
be  had  to  communicate  with  counsel  and  prepare  the  defense.  In 
making  arrests  of  au'tomobilists  it  must  be  borne  in  mind  that  viola- 
tions of  the  automobile  laws  are  not  felonies  but  merely  misde^ 
meanors.  The  method  of  arresting  an  automobilist  is  of  import- 
ance in  defending  the  prosecution.  If  an  arrest  is  made  illegally, 
either  because  there  was  not  an  infraction  of  the  law  or  because 
of  the  method  of  making  the  arrest,  then  either  is  at  least  an  ex- 
tenuating circumstance,  which  should  be  influential  in  determining 
the  case  in  favor  of  the  automobilist,  especially  if  he  is  charged 
with  merely  a  technical  violation  of  the  law. 

Sec.  747.  Defending  speed  cases  —  extenuating  facts  in  de- 
fense. 

In  the  trial  of  automobile  speed  cages,  especially  in  preliminary 
hearings,  before  committing  magistrates,  it  will  be  found  that  if 
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there  is  any  evidence  at  aJl  of  a  violation  of  law  the  magistrate 
will  hold  the  defend'afft  for  trial,  leaving  the  question  of  guilt  m- 
innocence  of  the  accused  to  be  determined  by  the  court  or  jury 
which  examines  into  the  merits  of  the  case.  In  fact,  it  is  the  im- 
perative duty  of  binding  over  magistrates  to  hold  a  defendant  for 
trial  if  there  is  any  evidence  of  a  trustworthy  nature  which  shows 
that  he  violated  the  law,  no  matter  how  much  contradictory  evi- 
dence may  be  produced  by  the,  automobilist,  if  it  does  not  cast 
substantial  discredit  upon  the  testimony  of  the  officer.  All  that 
magistrates  at  preliminary  hearings  need  to  find,  is  probable  cause 
that  the  law  was  violated.  Notwithstanding  the  duties  of  magis- 
trates, imposed  by  the  law  upon  them,  there  is  more  or  less  discre- 
tion, which  every  judge  is  bound  to  exercise  in  determining  cases 
which  come  up -before  him.  In  the  exercise  of  this  discretion 
magistrates  frequently  dismiss  charges  of  violating  the  speed  laws, 
because,  for  example,  a  physician  was  hux'rying  to  the  bedside  of 
a  patient;  a  sick  man  was  in  the  automobile,  being  carried  to  a 
hospital.  An  interesting  case  came  before  a  magistrate  in  the  city 
of  New  York,  where  an  automobilist  was  arrested  for  violating  the 
speed  law.  While  under  arrest  and  being  conducted  to  the  police 
station  in  the  custody  of  the  officer  he  operated  the  car  at  a  slightly 
excessive  speed.  Another  complaint  was  entered  against  him  for 
violating  the  speed  law  while  on  his  way  to  the  station.  Obviously, 
St.  case  of  this  kind  should  be.disnii^ed,  since  the  ill^aJ  act  was  per- 
formed while  in  the  custody  of  the  officer  and  with  his  implied 
consent,  as  it  is  not  only  the  duty  of  an  officer  to  make  an  arrest 
after  the  commission  of  a  misdemeanor,  but  it  is  his  duty  to 
ari-est  an  offender  at  the  time  of  committing  an  illegal  act,  thereby 
preventing  its  consummation.  The  magistrate  dismissed  the  sec- 
ond cha.rge  against  the  automobilist. 

Sec.  748.  Defending  speed  cases  —  preparing  the  defense. 

It  is  useless  to  go  into  court  to  defend  an  automobilist  for 
violating  the  law  without  making  a  thorough  preparation.  The 
first  thing  that  an  arrested  automobilist  ought  to  do  is  to  ascer- 
taia  the  precise  course  over  which  he  was  timed.  The  points  or 
marks  of  this  course  should  be  determined,  so  that  before  the  hear- 
ing the  course  can  be  measured  by  the  automobilist  in  company 
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with  others,  who  can  act  as  witnesses.  An  officer's  word  thart;  the 
<iistance  of  the  course  is  264  feet,  for  example,  should  not  be  ac- 
eepted  without  verification.  The  officer  may  or  may  not  have 
measured  it.  Very  often  the  policeman  makes  a  rough  guess  as 
to  the  distance,  especially  when  the  automobilist  is  timed  for  the 
length  of  a  block.  It  wiU  not  do  to  guess  at  the  distance  when  an 
automobilist  is  timed  over  a  short  course,  for  a  mistake  of  a  few 
seconds,  or  even  a  fraction  of  a  second,  may  make  legal  the  speed 
which  appeared  illegal.  Always  measure  the  course  over  which 
you  were  timed,  is  the  advice  given  to  aut-omobilista  who  'Wish  to 
defend  their  cases. 

Sec.  749.  Defending  speed  cases  —  making  tests. 

In  an  automobilist  is  arrested  for  over-speeding  while  traveling 
up  gi-ade,  which  oftentimes  happens,  it  is  a  good  plan  to  test  the 
ear  up  the  grade  with  a  speedometer  and  ascertain  whether  it  can 
travel  at  the  speed  charged.  There  are  many  otheT  tests'  which 
should  be  made,  such,  for  example,  as  demanding  that  the  officer 
produce  his  stop  watch  so  that  it  can  be  compared  with  other 
stop  watches  in  order  to  see  if  it  gains.  In  a  case  which  the  writer 
defended  some  time  ago,  it  was  foiind  that  a  police  office's  stop 
watch  gained  one  second  jn  every  sixty.  Then,  again,  the  ability 
of  the  officer  to  use  a  stop  watch  accurately  should  ialso  be  tested. 
The  condition  of  the  officer's  eyesight  may  be  very  material,  and  he 
should  be  cross-examined  in  regard  to  his  ability  to  see,  -especially 
when  the  automobile  was  timed  from  a  point  several  hundred  feet 
distant  from  where  he  stood.  An  ordinar)^mode  of  pi-oof  which  is 
given  by  a  police  officer  is  that  he  saw  the  automobile  pass  a  certain 
mark  so  many  feet  away  from  him,  pressed  his  stop  watch  at  that 
time,  and  when  he  saw  the  machine  pass  the  second  mark  he 
pressed  his  stop  watch  again,  whereupon  he  figured  up  the  speed 
rate  from  the  number  of  seconds  indicated  by  his  timepiece,  which 
showed  a  speed  of  twenty-five  miles  an  hour.  Did  the  officer  see 
the  automobile  pass  the  first  mark  of  its  course  ?  If  he  did  see  it, 
what  portion  of  the  machine  passed  the  mark  when  he  first  pressed 
ihe  stop  watch  ?  The  front,  middle  or  back  ?  In  nine  cases  out  of 
ten  the  officer  will  swear  it  was  either  the  front,  middle  or  back  of 
the  machine  which  passed  the  mark  when  he  pressed  his  watch,  and 
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that  it  was  exactly  the  front,  middle  or  hack  of  the  machine,  not 
even  a  foot  out  of  the  way  eitherone  side  or  the  other.  Sufeh  tes- 
timony seems  to  be  altogether  too  accurate  for  reliability  and  should 
be  discredited.  But  it  may  be  stated  that  in  a  large  majority  of 
the  cases  the  police  officer  does  not  actually  see  the  automobile  pass 
or  leave  the  first  mark  of  his  course. 

Seq.  750.  Defending  speed  cases  —  that  rate  of  speed  was 
on  speedway  where  permitted. 

Where  in  an  action  for  injuries  sustained  by  being  struck'  by 
an  automobile  alleged  to  be  running  at  a  rate  of  speed  in  excess  of 
that  allowed  by  law,  if  a  defendant  seeks  to  avail  himself  of  the 
fact  that  the  place  where  such  speed  was  maintained  was  a  race 
covirse  or  speedway,  this  is  a  matter  of  defense  which  he  must 
allege  and  prova^" 

Sec.  751.  Defending  speed  cases  —  identity  of  defendant.. 

It  is  not  wise  to  be  excessively  technical  in  prosecuting  an  au- 
tomobilist,  nor  is  it  well  to  be  technically  absurd  in  defending  him ; 
but  the;^e  are  certain  rights  which  every  defendant  may  insist  upon 
being  accorded  him,  such,  for  example,  as  the  presiunption  of  in- 
nocence and  his  right  to  demand  that  the  prosecution  prove  its  case 
against  him  beyond  reasonable  doubt.  An  accused  person  is  not 
obliged  to  prove  anything  in  automobile  speed  cases.  The  onus  is 
upon  the  proseciition  to  prpve  beyond  reasonable  doubt  two  things : 

First,  that  the  automobile  was  driven  at  a  rate  of  speed  ovei;  the 
legal  limit. 

Second,  that  the  person  arrested  is  the  person  who  committed  the 
illegal  driving. 

ISTot  only  must  it  be  shown  that  the  rate_of  s.peed  was  unlawful 
but  the  accused  must  also  be  identified  as  the  one  who  was  driving 
when  the  law  was  being  violated.  His  identity  must  be  clearly 
and  satisfactorily  established.'^ 

Sec.  752.  Defending  speed  cases  —  arrests  at  night. 

The  accuracy  of  tiraing  automobiles  is  reduced  at  night  time, 

80.  Lefkowlt    v.     Sherwopd     (Tex.  81.  See  section  740. 

Civ.  App.),  136  S.   W.  850.  '     *    ■ 
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especially  ,if  it  is  very,  dark  along  the  highway.  It  is  a  very 
difficult  task  to  see  when  an  automobile  passes  a  certain  mark  a 
considerable  distance  away,  and  the  chances  of  mistake  are  so 
great  that  the  court  should  look  with  caution  upon  stop-watch  evi- 
dence of  this  character.  Then,  again,  the  lights  which  the  ma- 
chine oi'dinarily  carries  are  apt  to  confuse  the  timer,  since  it  is 
impossible  to  see  anything  except  them. 

Sec.  753.  Defending  speed  cases  —  venue. 

One  of  the  burdens  assumed  by  the  pi-osecution  is  .proof  that 
the  ci-ime  was  committed  within  the  jurisdiction  of  the  court.  It 
is  not  generally  reqiiii-ed  that  the  information  specifically  state 
the  street  or  part  of  street  where  the  violation  occurred,  yet  if 
such  place  is  definitely  stated  in  the  information,  the  People  may 
be  required  to  pi'ove  that  the  violation  occurred  there. '^  The  venue, 
like  other  elements  of  the  offense,  may  ordinarily  be  proved  by 
circumstantial  evidence.  Thus,  although  no  witness  has  made  the 
direct  statement  that  the  unlawful  speeding  was  in  a  certain  city, 
yet  the  venue  may  be  held  sufficiently  proved  to  support  a  con- 
viction on  appeal,  where  witnesses  have  atat-ed  that  it  occurred 
"  in  the  city  "  and  upon  certain  named  streets  which  were  in  the 
city.*^  To  support  a  prosecution  for  unlawful  speeding  on  a  ptiblic 
highway,  it  is  necessary  that  evidence  be  produced  to  show  that 
the  street  or -highway  in  question  was  a  public  thoroughfare.'^ 

Sec.  754.  Defending  speed  cases — evidence  of  peace  officers. 

Evidence  of  police  officers  should  be  scrutinized  for  interest,  bias, 
or  other  facts  which  might  impair  the  value  of  their  statements. 
Thus,  the  court  should  permit  the  accused  to  cross-examine  such 
a  witness  whether -he  is  employed  by  the  municipal  authorities  to 
follow  automobiles  for  the  purpose  of  ascertaining  whether  they 
are  violating  the  speed  regulations  and  whether  he  was  paid  a  sum 
of  money  for  each  conviction  thus  secured.'^    But  a  judgment  of 

82.  White  v.  State  (Tex.  Cr.),  198  169  S.  W.  1151.  See  also  Ex  parte 
S.  W.  964.  Worthington,   31   Cal.   App.   497,   132 

83.  City  of  Spokane  v.  Knight,  96      Pao.  83. 

Wash.  403,  165  Pac.  105.  .  85.  White  i.  State   (Tex.  Cr.),  198 

84.  Allen  v.  State,  74  Tex.  Cr.  633,       S.   W,   964. 
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oonviction  on  a  charge  of  operating  a  motor  vehicle  at  an  iinlawf  td 
rate  of  speed  will  not  be  reversed  because  the  magistrate,  on  a  con- 
flict of  testimony  between  the  police  officer  ^nd  the  defendant,  be- 
lieved the  officer.** 

Sec.  755.  Defending  speed  cases  —  evidence  of  speed. 

Thei'e  ai"e  several  different  methods  of  timing  automobiles,  such 
as  by  the  use  of  a  stop  watch,  the  speedometer,  the  photo-speed- 
recorder,  and  opinion  evidence  as  to  speed — ^given  by  eye  witnesses 
who  may  be  either  trained  or  untrained  in  the  calculation  of  the 
velocity  of  moving  objects.  Speed  alone  is  an  intangible  thing, 
the  estimation  of  which  results  in  a  mathematioal  calculation.  It 
is  necessarily  composed  of  time  and  distance,  and  is_  relative  to 
either  a  statiouary  object  or  point,  or  an  object  or  point  which  is 
moviSg.  The  latter  case  occurs  when  an  automobile  is  being  timed 
by  a  person  who  is  also  moving  along  the  highway,  such,  for  ex- 
ample, as  an  officer  on  a  bicycle,  or  motor  cycle,  or  in  an  automohile. 
At  the  outset  it  should  be  understood  that  no  person  can  be  con- 
victed of  a  criminal  offense,  unless  it  is  upon  the  sworn  testimony 
of  a  witness  who  saw  the  act  committed.  In  the  case  of  an  auto- 
mobile violating  the  speed  law,  the  witness,  if  we  are  to  follow  the 
i-equirements  of  law,  must  be  able  to  testify  under  oath  that  he  saw 

86.  Pebple  v.  Ruetiman,  85  Misc.  invade  the  province  of  a,  magistrate 
(N.  Y.)  333,  148  N.  Y.  Suppl.  612,  and  interfere  with  his  decision  upon 
wherein  it  was  said :  "  One  of  the  a  question  of  'fact,  unless  it  clearly 
grounds  urged  by  the  defendant  for  appears  that  his  finding  is  not  sus-  ' 
a  reversal  of  the  judgment  of  convic-  tained  by  the  eyidence  or  that  he  has 
tion  is  that  the  magistrate  was  not  made  an  erroneous  determination 
warranted  on  the  conflict  of  testi-  upon  a  question  of  law.  If  the  evi- 
mony  in  believeing  the  police  officer,  dence  justifies  the  conclusion  which 
the  only  witness  called  by  the  people.  he  reached,  the  jurisdiction  of  this 
The  question  as  to  which  witness  was  court  to  review  the  judgment  of  con- 
to  be  believed  was  pre-eminently  one  viction  must  be  confined  to  an  examt- 
for  the  magistrate,  who  saw  the  wit-  nation  of  the  record,  with  a  view  of 
nesses  and  observed  their  demeanor  ascertaining  whether  it  was  the  re- 
and  manner  of  testifying.  He  was  suit  of  a  fair  and  impartial  hearing, 
therefore  in  a  better  position  to  de-  or  whether  such  errors  or  mistakes 
termine  the  truthfulness  or  untruth-  were  committed  as  to  make  it  prob- 
fulness  of  their  testimony  than  a  able  that  the  defendaat's  rights  were 
judge  who  reviews  the  case  and  who  so  prejudiced  that  in  the  interest  of 
has  only  the  written  record  upon  justice  there  should  be  a  new  trial." 
which  to  rely.     This  court  will  not 
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the  automobile  traved,  that  he  saw  the  defendant  cause  the  auto- 
mobile to  travel,  over  a  certain  desiguated  and  measured  space  with- 
in a  certain  measured  lapse  of  time.  As  suggested,  there  are  quite 
a  number  of  elements  in  the  offense  of  speeding  an  automobile 
which  are  to  be  established  in  order  tO'  convict  a  driver. 

First  and  foremost,  where  a  stop'  watch  is  used  to  time  an  auto- 
mobile, a  measured  distance  along  the  highway,  must  have  been 
measured  accurately.  This  distance  must  have  been  measured  by 
the  person  testifying  in  the  witness  chair  and  who  swears  as  to  the 
speed.  It  will  not  do  that  another  person  measured  the  course 
and  told  the  officer  that  it  was  a  certain  number  of  feet  or  yards. 
If  the  officer  testifies  that  the  speed  of  an  automobile  exceeded  a 
certain  rate  according  to  his  stop  watch,  and  he  bases  his  estima- 
tion on  the  distance  which  the  automobile  traveled  within  the  time, 
but  he  merely  knew  the  distance  from  the  say-so  of  some  other 
person  who  measured  it,  this  testimony  is  incompetent.  It  consti- 
tutes hearsay,  which  is  never  permitted  in  courts  of  law.  So,  one. 
of  the  first  things'  for  an  automobiliat  to  do  is  to  see  that  no  hear- 
say evidence  is  introduced  against  him  to  accomplish  his  conviction. 
The  measurement  of  the  course  must  be  methodically  accurate. 
Any  old  yard-stick  or  tape-measure  will  not  do.  The  units  of 
measurement  must  be  such  as  are  prescribed  by  law  and  according 
to  the  standards  usually  kept  by  the  State.  For  an  officer  to  testify 
to  the  fact  that  he  measured  a  certain  distance  along  the  highway 
with  a  measure  does  not  constitute  accurate  measure  of  the  dis- 
tance of  the  course,  unless  it  is  shown  that  the  measure  used  was 
accurate.  He  may  state  that  he  measured  a  course  with  a  certain 
kind  of  a  measure. 

The  question  of  proof  of  the  speed  of  motor  vehicles,  particularly 
with  reference  to  the  opinions  of  witnesses  on  the  subject,  is  further 
discussed  in  another  place  in  this  work.*'' 

Sec.  756.  Defending  speed  cases  —  speedometer. 

In  a  prosecution  for  a  violation  of  a  speed'  regulation,  evidence 
.of  a  police  officer  that  he  followed  the  offending  automobile  on  a 
motorcycle  and  that  the  speedometer  on  the  cycle  registered  a  cer^ 

87.  Sections  920-933. 
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tain  speed  in  excess  of  the  legal  limit,  is  admissible.**  The  fact 
that  his  testimony  shows  that  he  relied  on  the  speed  indicated  by 
the  speedometer,  does  not  condemn  his  evidence  as  hearsay.*^  The 
court  may  properly  exclude  evidence  as  to  what  police  departments" 
used  the  Jones  speedometer,  though  offered  for  the  purpose  of 
proving  the  accuracy  of  the  speedometer  belonging  to  the  defend- 
ant.?" 

Sec.  757.  Homicide  —  reckless  driving  as  murder. 

Under  the  common  law  rule,  if  a  man  drives  recklessly  a  power- 
ful vehicle  into  a  crowd  and  kills  a  person,  it  may  constitute  mur- 
der, for  if  the  driver  saw  or  had  timely  notice  of  the  mischief 
likely  to  ensue,  and  yet  wilfully  drove  on,  his  offense  would  be 
somfJthing  more  than  manslaughter.  In  such  a  case,  the  presump- 
tion of  malice  arises  from  the  doing  of  a  dangerous  act  inten- 
tionally.'^   The  follbwing  -rale  was  laid  down  in  1  East's  Pleas  of 


88.  City  of  Spokane  v.  Knight,  96 
Wash.  403,  165  Pac.  105,  wherein  it 
was  said :  "  Appellant  next  argues 
that  the  evidence  is  insufficient  to 
sustain  the  verdict,  because  it  does 
not  show  that  the  appellant  opel^ated 
his  automobile  more  than  30  miles 
per  hour.  An  officer  of  the  city  testi- 
fied, in  substance,  that  he  took  the 
speed  of  the  appellant  by  means  of  u, 
motorcycle,  to  which  was  attached  a 
tested  speedometer;  that  he  took  ap- 
pellant's speed  ifrom  Garfield  street 
to  Sherman  street,  a  distance  of  more 
than  a  thousand  feet,  maintaining  an 
equal  speed  at  a,  constant  distance  of 
about  50  feet  behind  the  appellant, 
and  his  speedometer  registered  30 
miles  an  hour;  that,  between  two 
other  streets,  upon  the  same  occasion, 
he  took  his  speed,  and  the  speedometer 
on  his  motorcycle  registered  27  miles 
per  hour.  This  same  witness  testi- 
fied that  his  speedometer  had  been 
tested  as  often  as  three  times  a  week, 
and  was  found  to  be  correct.  The 
appellant  testified  that  he>  had  a 
speedometer  on  his  automobile,  which 


he  testified  was  correct,  and  which 
showed  that  he  was  traveling  at  less 
than  20  miles  per  hour.  There  was 
some  evidence  that  speedometers  are-, 
not  accurate,  and  get  out  of  order, 
and  it  is  argued  by  the  appellant  that 
the  officer's  speedometer  may  hav& 
been  out  of  order;  and  did  not  regis- 
ter the  speed  correctly;  but  that  was 
a  question  for  the  jury.  Speedom- 
eters, like  other  machines,  may  get 
out  of  order;  but,  where  they  are 
tested  regularly,  they  may  He  relied, 
upon  with  reasonable  certainty  to  de- 
termine accurately  the  rate  of  speed 
at  which  a  machine  is  driven.  It 
cannot  be  said  therefore  that,  because 
speedometers  may  be  out  of  order, 
rates  of  speed  may  not.  be  measured 
by  instruments  manufactured  for  that 
purpose,  and  which  usually  give  ap- 
proximately correct  rates  of  speed. 
The  question  was  one  for  the  jury."^ 

89.  White  v.  State   (Tex.  Cr.),  19S, 
S.  W.  964. 

90.  State    ..    Buchanan,    32    E.    I. 
490,  79  Atl.  1114. 

91.  State   V.   Schutte,   87   N.   J.   L. 
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the  Crown,  263 :  "A  person  driving  a  carriage  happens  to  kill  an- 
other :  If  he  saw  or  had  timely  notice  of  the  mischief  likely  to 
ensue,  and  yet  wjlfully  drove  on,  it  will  be  murder ;  for  the  pre- 
sumption of  malice  arises  from  the  doing  of  a  dangerous  act  in- 
tentionally. Thei-e  is  the  heart  regai'dless  of  social  duty.  If  he 
might  have  seen  the  danger,  but  did  not  look  before  him,  it  will 
be  manslaughter,  for  want  of  due  circumspection.  But  if  the  acci- 
dent happened  in  such  a  manner  that  no  want  of  due  care  could 
be  imputed  to  the  driver,  it  will  be  accidental  death,  and  he  will  be 
excused."  To  constitute  murder,  however,  in  driving  a  motor  ve- 
hicle against  another  traveler,  uunusual  circumstances  must  be  con- 
nected with  the  offense.  To  establish  murder,  it  is  required  that 
the  proof  show  such  a  degree  of  recklessness  in  the  operation  of  the 
machine  as  amounts  to  a  wilful  disregard  of  the  rights  of  others.*^ 

Thus,  in  East's  Pleas  of  the  Crown  is  found  the  following  case 
and  comment:  "A  was  driving  a  cart  with  four  horses  in  the  high- 
way at  Whitechapel ;  and  he  being  in  the  cart  and  the  horses  upon 
a  trot,  they  threw  down  a  woman  who  was  going  the  same  way 
with  a  burthen  upon  her  head,  and  killed  her.  Holt,  C.  J.,  Tracy,. 
J.,  Baron  Burg,  and  the  Recorder  Level  held  this  to  be  only  mis- 
adventure. But,  by  Lord  Holt,  if  it  had  been  in  a  street  where 
people  usually  pass,  this  had  been  manslaughter ;  but  it  was  clearly 
agreed  that  it  could  not  be  murder. 

"  It  must  be  taken  for  granted  from  this  note  of  the  case,  that 
the  accident  happened  in  a  highway  where  people  did  not  uswally 
pass;  for,  otherwise,  the  circumstances  of  the  driver  being  in  his 
cart,  and  going  so  much  faster  than  is  usual  for  carriages  of  that 
construction,  savoured  much  of  negligence  and  impropriety;  for 
it  was  extremely  difficult,  if  not  impossible,  to  stop  the  course  of  the 
horses  suddenly  in  oi'der  to  avoid  any  person  who  could  not  get 
out  of  the  way  in  time.  And,  indeed,  siich  conduct  in  a  driver  of" 
such  heavy  carriage  might  under  most  circumstances  be  thought 

15,  93  Atl.   112;   Reg.  v.  Cook,  1  L.  Car  Act  of  1903,  it  was  held  that  evi- 

D.  Raym.  (Eng.)   143;  1  East's  Pleas  dence  of  the  speed  at  which  the  ma- 

of  the  Crown,  263.  chine    was     driven    was     admissible. 

Evidence  of  speed.- — Upon  a  prose-  Hargreaves  v.  Baldwin,  93  L.  T.  N. 

cu.tion  for  driving  "  in  a  manner  dan-  S.    (Eng.)    311. 

gerous  to  the  public "  under  section  92.  People    v.    Barnes,    182    Mich.. 

1,  subsection  1,  of  the  English  Motor  179,  148  N.  W.  400. 
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to  betoken  a  want  of  due  care,  if  any  though,  but  few  persons 
might  probably  pass  by  the  same  road.  The  greatest  possible  care 
is  not  to  be  expected,  nor  is  it  required ;  but  whoever  seeks  to  ex- 
cuse himself  for  having  unfortunately  occasioned  by  any  act  of 
Ms  own  the  death  of  another,  ought  at  least  to  show  that  he  took 
that  care  to  avoid  which  persons  in  similar  situations  'are  most 
accustomed  to  do.  Upon  this  supposition  the  death  is  to  be  re^ 
ferred  to  misadventure,  which  was  occasioned  by  the  head  of  a 
workman's  axe  flying  off  and  killing  a  bystander." 

Sec.  758.  Homicide  —  negligent  or  illegal  driving  as  man- 
slaughter. 

The  death  of  a  traveler  on  the  highway,  when  occasioned  by  the 
grossly  negligent  or  unlawful  management  of  a  motor  vehicle,  is 
generally  to  be  classified  as  manslaughter  rather  than  murder.** 


93.  State  v.  Mclver  (N.  Car.),  94 
S.  E.  683.  "This  is  the  first  case 
that  has  reached  this  court,  involving 
criminal  liability  for  homicide  result- 
ing from  the  operation  of  aii  auto- 
mobile, but  the  principles'  off  law  in- 
volved are  thoroughly  settled  in  this 
jurisdiction,  and  there  can  be  no 
■doubt  that  under  the  decisions  of  this 
•court,  carelessness  or  negligence  or 
recklessness  in  the  performance  of  a 
lawful  act,  which  results  in  the  death 
•of  another,  is  always  unlawful  and 
•criminal  if  the  agency  employed  was 
at  the  time  and  place  of  a  character 
that  its  negligent  or  reckless  use  was 
necessarily  dangerous  to  human  life 
or  limb  or  property;  and  this  dan- 
gerous character  of  the  agency  em- 
ployed- has  been  accepted  in  this 
State,  in  a  long  line  of  decisions,  as 
sufficient  to  render  a  reckless  or  neg- 
•ligent  or  careless  use  criminal,  upon 
the  theory,  no  doubt,  that  a  want  of 
ordiilary  care  in  the  use  of  such  an 
instrumentality  in  the  presence  of 
others  or  upon  a  crowded  thorough- 
fare in  a  cityj  or  where  others  were 
naturally    expected    to    be,    is    gross 


negligence,  and  it  is  quite  apparent 
that  such  a  position  is  logically  cor- 
rect, for  there  are  many  instrumen- 
talities of  death  with  reference  to 
which  a  want  of  ordinary  care  iij 
.proximity  to  others  is  carelessness  of 
the  grossest  kind.     .     .  So  while 

it  may  be  conceded  that  at  common 
law  culpable  negligence  in  a  criminal 
prosecution  ha^  to  be  of  the  quality 
known  as  gross  negligence,  and  it  is 
true  no  doubt  that  any  negligence 
less  than  gross  negligence  in  the  per- 
formance of  a  lawful  act  would  be 
insufficient  to  make  of  an  uninten- 
tional killing  the  offense  of  involun- 
tary manslaughter,  .  but  it  is 
not  at  all  necessary  that  to  attain 
this  result  it  is  necessary  in  all  cases 
to  refer  to  the  culpable  carelessness 
or  negligence  as  gross  negligence,  be- 
cause where  in  an  instruction  the 
agency  and  circumstances  surround- 
ing the  homicide  are  described,  the 
same  result  is  obtained  by  treating 
as  culpable  the  careless  use  of  a  nec- 
essarily dangerous  instrumentality  in 
a  public  place  or  in  such  close  prox- 
imity of  others  as  to  endanger  their 
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If  the  responsibility  is  based  on  negligence,  the  negligent  conduct 
iQust  have  been  something  more  than  is  required  on  the  trial  of 
an  issue  in  a  civil  action,  but  it  is  sufficient  in  a  criminal  prosecu- 
tion if  it  was  such  as  would  be  likely  to  produce  dealJi  or  great 
bodily  haim,**  The  conduct  of  the  driver  is  not  excused  by  a 
mistake  in  judgment  ibrought  about  by  his  own  reckless  conduct.'^ 
Under  modem  State  statutes,  when  the  driver  of  a  motor  vehicle- 
is  guilty  of  some  recklessly  negligent  act  or  some  infraction  of 
statutes  regulating  the  operation  of  such  machines,  and  death  to 
a  pedestrian  or  other  traveler  thereby  results,  it  is  held  that  the 
•driver  may  be  tried  and  convicted  for  manslaughter.^®  For  ex- 
ample, if  the  driver  of  an  automobile  homing  conversation  with  a 


lives."  Held  V.  Commonwealth  (Ky.), 
308   S.  W.   772. 

Intoxication  of  defendant. — The  fact 
■that  tlie  driver  of  the  machine  was 
intoxicated  at  the  time  of  the  homi- 
cide is  a  very  persuasive  factor  in 
■determining  guilt.  State  v.  Salmer 
(Iowa),  164  N.  W.  620. 

94.  State  v.  Mclver  (N.  Car.),  94 
S.  E.  682.  "  But  negligence  alone 
which  might  be  sufficient  to  sustain 
a  civil  action  will  not  justify  a  con- 
Tietion  for  manslaughter."  State  ,v., 
Oakley  (N.  Car.),  97  ^.  E.  616. 

95.  State  v.  Mclver  (N.  Car:),  94 
S.  E.   682. 

96.  Arkansas.— Ma.Ad.ing  r.  State. 
118  Ark.  506,  177  S.  W.  410. 

Connecticut. — State  r.  Campbell,  82 
Conn.  671,  74  Atl.  927,  18  Ann.  Cas. 
236;  State  v.  Goetz,  83  Conn.  437,  76 
Atl.  1000,  30  L.  K.  A.   (N.  8.)   458. 

Illinois. — People  v.  Falkovitch,  280 
111.  321,  117  N.  E.  398. 

Indiama. — Luther  v.  State,  177  Ind. 
«19,  98  N.  E.   640. 

Iowa:. — State  v.  Biewen,  169  Towa, 
356,  151  N.  W.  102. 

Missowri.— State  v.  Watson,  216 
Mo.  420,  115  S.  W.  1011;  State  v. 
Horner,  180  S.  W.  873. 

Nebraska. — Schultz  v.  State,  89 
Neb.  34,  130  N.  W.  978,  Ann.  Cas. 
1912  C.  495,  33  L,  R.  A.   (N.  S.)   403. 


Nfyrth  Carolina,. — 'State  v.  Mclver, 
94  S.  E.  682. 

Ohio. — State  v.  Born,  85  Ohio  St. 
430,  98  N.  E.  108 ;  State  v.  Schaeffer, 
96  Ohio  St.  215,  117  N.  E.  220 ;  Schier 
V.  State,  96  Ohio,  245,  117  N.  E.  229. 

Rhode  Islamd. — ^State  v.  Wagner, 
86  Atl.  147. 

South  Carolina. — State  v.  Hanahan, 
96  S.  E.  667. 

Tennessee. — Lauterbach  v.  State, 
138  Tenn.  603,  179  S.  W.  130. 

7'ea!(M.-JIoffman  v.  State  (Tex. 
Or.),  209  S.  W.  747. 

Failure  to  render  assistance  after 
accident. — Where  a  motor  vehicle  has 
caused  the  death  of  a  pedestrian  or 
other  traveler  in  the  highwa,y,  the 
fact  that  the  driver  of  the  machine 
continues  his  course  rapidly  and  does 
not  stop  to  render  assistance  to  the 
injiired  person,  is  a  circumstance  in- 
dicative of  guilt.  State  v.  Biewen, 
169  Iowa,  256,  151  N.  W.  102.  Such 
conduct  on  the  part  of  the  driver  may 
also  constitute  a  distinct  offense.  See 
section  775. 

Indictlnent  need  not  describe  the 
particular  character  or  kind  of  the 
motor  vehicle  with  which  the  killing 
was  accomplighed.  People  v.  J<'alko- 
vitch,  280  111.  321,  117  N.  E.  398. 
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companion  and  not  looking  aliead  to  see  who  might  be  in  the  high- 
way, kills  a  child,  he  would  be  guilty  of  manslaughter.^^  And 
it  is  held  that  one  exceeding  the  speed  limit  and  thereby  striking 
and  killing  a  child  in  the  street,:  may  be  guilty  of  manslaughter.'^ 
.  The  general  principle  underlying  this  rule  is  that,  where  a  driver 
of  an  automobile  shows  a  wanton  and  reckless  disregard  and  in- 
difference to  the  rights  of  others,  a  criminal  intent  is  presumed 
rendering  him  criminally  liable  for  his  acts. 

Sec.  759.  Homicide  —  unusual  speed. 

If  the  driver  of  a  carriage  diives  it  at  an  unusually  rapid  pace^ 
and  a  person  is  killed,  though  the  driver  gives  warning  repeatedly 
to  such  person  to  get  out  of  dangea*;  if  owing  to  the  rapidity  of 
the  driving  the  person  cannot  get  out  of  the  way  in  time,  but  is 
killed,  the  driver  is  in  law  guilty  of  manslaughter.  So,  also,  if 
two  drivers  of  a  vehicle  drive  on  the  highway  at  a  furious  rate  of 
speed  in  a.  race,  and  one  of  them  inins  over  a  man  and  kills  him, 
both  are  guilty  of  manslaughter,  where  both  were  urging  and  in- 
citing the  race,  and  it  is  no  defense  that  the  death  was  caused 
by  the  negligence  of  the  deceased  himself,  or  that  he  was  either 
deaf  or  drunk  at  the  time.'' 

Sec.  760.  Homicide  —  racing  along  public  highways. 

In  an  early  English  case,^  it  was  held  that,  if  each  of  two  per- 
sons are  driving  a  cart  at  a  dangerous  and  furious  speed,  and  they 
are  inciting  each  other  to  drive  at  a  dangerous  and  furious  rate 
along  a  turnpike  road,  and  one  of  the  carts  run  over  a  man  and 
kill  him,  each  of  the  two  persons  is  guilty  of  manslaughter,  and  it 
is  no  ground  of  defence,  that  the  death  was  partly  caused  by  the 

97.  Knight's  Case,  1  Levvin's  Crown  99.  People  v.  Darragh,  141  N.  Y. 
Cases,  168.  App.  Div.  408,  126  N.  Y.  Suppl.  522; 

98.  People  V.  Pretswell  (Mich.),  1,67  Lauterbach  v.  State,  132  Tenn.  603,. 
N.  W.  1000;  People  ^.  Darragh,  141  179  S.  W.  130;  Reg.  v.  Timmins,  7 
N.  Y.  App.  Div.  408,  126  N.  Y.  Suppl.  C.  &  P.  (Eng.)  500;  Reg.  v.  Swindall, 
522;  State  v.  Schaeffer,  96  Ohio  St.  2  C.  &  K.  (Eng.)  230.  See  also  sec- 
215,   117   N.   E.   230;    Lauterbach   v.  tion  758. 

State,  132  Tenn.  603,  179  S.  W.  130.  1.  Reg.    v.    Swindall,    2    C.    &    K. 

See  also  State  v.  Goetz,  83  Conn.  437,       (Eng.)   229. 
76  Atl.  100,  30  L.  R.  A.   (N.  S.)   458. 
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3i^],igence,^£  the  ideceased  himself,  or  that  he  was  either  deaf  or 
drunk  at  the  time.  And  in  another  English  case/  the  court  held 
that,  if  the  driver  of  a  carriage  is  racing  ■vyith  another  carriage, 
and,  on  account  of  being  unable  to  pull  up  his  horses  in  time,  the 
first  mentioned  carriage  is  upset,  and  the  person  is  thrown  off  and 
killed,, it  is  manslaughter  in  the  driver  of  that  carriage.  The  rac- 
ing of  motor  vehicles  along  the  public  highways  generally  results 
in  a  violation  of  the  speed  limits;  and,  if  such  is  the  case  and 
dea.th  results  to  another  traveler  from  the  commission  of  such  of- 
fense, a  pi-osecution  for  manslaughter  can  be  sustained.^ 

Sec.  761.  Homicide  —  accidental  killing. 

For  a  mere  accident  there  is  no  civil  or  criminal  responsibility. 
Every  injury  or  death  caused  by  the  operation  of  vehicles  on  the 
public  ways  does  not  result  in  legal  responsibility.  There  must 
he  negligence  or  carelessness  in  the  driving  in  order  to  render  it 
wrongful.''  If  the  driver  of  a  vehicle  uses  all  reasonable  care  and 
diligence,  and  an  accident  happeias  throiigh  some  chance  which  he 
could  not  foresee  or  avoid,  he  is  not  to  he  held  liable  for  the  results 
of  such  accident.^  But  one  who  runs  his  automobile  recklessly  iii 
n  city  street  and  thereby  becomes  iinable  to  avoid  hitting  a  pedes- 
trian, is  not  entitled  to  an  acquittal  on  a  charge  of  manslaughter 
merely  because,  when  the  danger  became  imminent,  he  used  his 
best  efforts  to  prevent  a  collision.*  Where  a  witness  has  testified 
fully  on  his  direct  examination  as  to  all  the  material  circumstances 
connected  with  an  accident,  including  what  he  did  and  what  he 
did  not  do,  and  what  the  result  would  have  been  had  he  done  dif- 
ferently, he  is  not  entitled  to  state,  in  addition,  that  he  did  all 
that  could  be  done  to  avoid  the  accident,  for  that  is  but  an  ex- 
pression of  his  own  opinion  upon  a  question  which  is  within  the 
province  of  the  jury.'' 

Sec.  762.  Homicide  —  death  of  passenger  in  motor  vehicle. 

"^ere  one  undertakes  to  drive  another  in  a  vehicle,  he  is  com- 

2.  Kex  V.  Timmins,  7  0.  &  •  P.  5.  Reg,  v.  Murray,  5  Cox  C.  C. 
(Eng.)  ,499.  509. 

3.  See   sectians    728,    758.  6.  State  v.  Campbell,  82  Conn.  671, 

4.  Keg.    V.    Murray,    5    Cox  C.    C.       74  Atl.  937,  18  Ann.  Cas.  236. 
(Eng.)  50^.           '  '''•  State  v.  Campbell,  82  Conn.  671, 

74  Atl.  937,  18  Ann.  Cas.  236. 
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pelled  by  law  to  exercise  proper  care  for  the  passenger's  safety- 
If  the  passenger  is  killed  by  the  culpable  negligence  of  the  driver^ 
the  crime  of  manslaughter  may  be  committed.* 

Sec.  763.  Homicide  —  liability  of  owner. 

Where  a  collision  occurs  on  the  highway  and  death  is  caused,, 
the  person  criminally  responsible  is  the  man  aotually  in  eharg©^ 
of  the  vehicle  and  whose  negligence  caused  the  accident  at  the- 
iime  the  collision  took  place.  But  even  he  is  not  criminally  re- 
sponsible for  a  death  caused  by  his  negligence,  where  he  would  not 
have  been  liable  in  a  civil  action^'  Ordinarily  the  owner  is  not 
criminally  liable  for  the  conduct  of  the  chauffeur,  though  the  cir- 
cumstances in  particular  cases  may  be  such  as  to  charge  him.^ 
Thus,  in  one  case,  where  the  conviction  of  the  chauffeur  was 
affirmed,  the  conviction  df  the  owner  who  was  riding  in  t}ie  car 
at  the  same  time,  but  was  not  running  the  machine  and  ep-'old  not 
have  done  anything  to  prevent  the  collision,  was  held  \^>  be  un- 
justified, where  there  is  no  eyidenoe  that  it  was  the  habit  of  the- 
chauffeur  to  run  dangerously  close  to  the  other  cars  a  ad  wagons 
to  the  knowledge  of  the  owner  without  correction.^-' 

Sec.  764.  Homicide  —  burden  of  proof. 

In  an  old  English  case,  where  the  driver  of  a  cab  was  indicted 
for  manslaughter  for  killing  a  woman  and  his  defense  was  that 
he  used  due  and  proper  care  in  dri-ving  the  cab  iipon  the  occasion 
in  quejstion,  it  was  held  that  the  burden  of  proving  negligence  did 
not  lie  on  the  prosecution,  but  that,  upon  proof  of  the  killing,  the 
burden  was  cast  on  the  accused  to  sho-(v  that  he  used  due  care.^^  It 
is  thought,  however,  that  in  this  country,  under  modern ,  statutes 
and  rules  of  criminal  procedure,  the  burden  is  generally  on  the 
People  to  prove  the  absence  of  due  care.  The  ordinary  rule  is  ithat 
Ihe  burden  is  upon  the  State  to  prove  beyond  a  reasonable  doubt 
^  ihe  commission  of  the  offense.^     Moreover,  the  prosecution  i» 

8.  Heg.  V.  Jones,  22  L.  T.  N.  S.  11.  People  v.  Soanlon.  132  N.  Y,. 
817,  11  CoxC.  C,  544;  State  v.  Block,  App.  Div.  528,  117  N.  Y.  Suppl.  57.. 
«7  Conn.  573,  89  Atl.  167.  12.  Reg.   v.   Cavendisi,   2   C.   &;  K. 

9.  Reg.    V.    Birchall,    4    F.    &    F.  230. 

j(Eng.)    1087.  13.  State    v.    HanftliAB     (S.    Oar.), 

10.  Section  725.  96  S.  K.   667. 
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bound  to  show  that  the  wrongful  i  conduct  of  the  motorist  was  the 
proximate  cause  of  the  death  of  the  victim." 

Sec.  765.  Homicide  —  contributory  negligence  of  decedent 
as  a  defense.  ' 

Where  a  person  has,  by  his  driving  of  an  automobile  in  a  wilful, 
earedess,  reckless  and  negligent  manner,  and  at  an  unlawful  rate 
■of  speed,  as  defined  by  statute,  caused  the  death  of  another,  the 
n^ligence  of  such  decedent  is  held,  unler  ordinary  circumstances, 
not  to  relieve  the  driver  from  criminal  liaibility  for  his  act.-'^  Thus, 
if  one  running  his  motor  vehicle  at  a  speed  prohibited  by  statute 
kills  a  child  in  the  street,  it  is  no  defense  to  a  prosecution  for 
homicide  that  the  child  suddenly  and,  perhaps,  negligently  ran 
in  front  of  the  machine.^®  The  conduct  of  the  deceased,  however^ 
is  material  in  a  prosecution  of  this  nature  to  the  extent  that  it 
bears  upon  the  negligence  or  wrongful  conduct  of  the  accused.^'' 

Sec.  766.  Homicide  —  prior   reputation   of   chauffeur   for 
care. 

Where  a  chauffeu.r  is  charged  with  manslaughter,  evidence  is 

14.  state  V.  Schaeffer,  96  Ohio,  215.  16.  Lauterbach  \ .  State,  133  Tenn. 
117  N.  E.  220;  State  i-.  Hanahan  (S.  603,  179  S.  W.  130,  Wherein  it  was 
Car. ) ,  96  S.  E.  667.                                      said :     "  The  plaintiff  in  error  is  not 

15.  Arkansas. — See  Bowen  v.  State,  relieved  by  the  fact  that  the  child 
iOO  Ark.  232,  140  S.  W.  28.  ran  suddenly  in  front  of  the  naachine. 

Connecticut. — State     v.     Campbell,  One  who  engages  in  the  performance 

82   Conn.   671,  74  Atl.  927,   18   Ann.  of   an   unlawful    act   must   take    the 

Cas.  236.  criminal    consequences    of    whatever 

Kentucky. — Held  v.  Commonwealth.  happens  to  third  persons  as  a  result 

308  S.  W.  772.  of  that  act.     It  waS  his  duty  to_  an- 

Tfehraska. — Sehultz     v.     State,     89  ticipate  that  he  might  encounter,  not 

Neb.  34,  130  N.  W.  972.  only  grown   persons,   but   even   little 

North   Carolina. — State   v.  Mclver,  children,    or    even    people    who    were 

94  S.  E.  682;  State  v.  'Oakley,  97  S.  afflicted   with   blindness   or   deafness. 

E.    616.  One  who  disobeys  the  statutory  rule 

South  Ca/roUna. — Sta^te  v.  Hanahan,  as  to  speed  is  acting  in  defiance  of 

96  S.  E.   667.  law,  and  must  be  held  to  have  anti- 

Tewnessee. — ^Lauterbach     v.     State,  oipated  the  responsibility  of  any  in- 

132  Tenn.  603,  179  S.  W.  130.  jury  caused  by  his  recklessness." 

MngUmd. — Reg.  v.  Jones,  3  Cox  0.  17.  Held  v.  Commonwealth    (Ky.), 

C.  544.  208  S.  W.  772;   State  v.  Oakley    (N. 

C),  97  S.  E.  616. 


"984  The  Law  of  AtrTOMOBiLEs. 

not  admissible  to  s^how  that  he  had  previously  borne  the  reputation 
of  being  a  careful  driver  and  had  been  so  regarded  by  those  who 
had  ridden  with  him.  Such  evidence  does  not  tend  to  show  that 
he  was  not  guilty  of  gross  negligence  at  'tha  particular  occasion  of 
the  homicide.^*  -"  ■ 

Sec.  767.  Assault  and  battery. 

Therp  can  be  no  doubt  that  an  assault  and  battery  can  be  com- 
mitted by  striking  another  with  an  automobile,  although,  of  course, 
there  must  be  some  evidence  of  criminal  intent.^'  "  But  the  intent 
may  be  inferred  from  circumstances  which  legitimately  permit  it. 
Intent  to  injure  may  not  be  implied  from  a  lack  of  ordinary  care. 
It  may  be  from  intentional  acts,  where  the  injury  was  the  direct 
result  of  them,  done  under  circumstances  showing  a  reckless  dis- 
regard for  the  safety  of  otherg,  and  a  willingness  to  inflict  the  in- 
jury, or  the  commission  of  an  unlawful  act  which  leads  <iirectly 
and  naturally  to  the  injury."  ^^  The  same  general  rules  which 
apply  so  as  to  charge  the  driver  of  a  motor  vehicle  with  homi- 
cide when  he  has  killed  a  traveler  with  his  machine,^^  render  him 
liable  as  for  assault  and  battery  when  'the  injuries  are  not  so  seri- 
ous as  to  result  in  death.^^    As  was  said  in  a  recent  case,^^  "  It  re- 

18.  State  V.   Goetz,   83   Conn.   437,       disturbed   on    appeal."      Bleiweiss   v. 
76   Atl.   1000,   30  L.   R.   A.    (N.    S.)        State  (Ind.),  119  N.  E.  375. 

458.  21.  Sections   757-766. 

19.  People  V.  Hopper    (Colo.),  169  22.  Colorado. — People     v      Hopper, 
Pac.   152;    Luther  v.   State,   177  Ind.       169   Pac.   152. 

619,  98  N.  E.  640;  Bleiweiss  v.  State  Georgia. — Dennard  v.  State,  14  Ga. 

(Ind.),  119  N.  E.  375;  Coffey  v.  State  App.  485,  81  S.  E.  378;  Tift  v.  State, 

(Tex.   Cr.),   200   S.   W.   384;    Tarver  17  6a.  App.  663,  88  S.  E.  41. 

V.  State    (Tex.  Cr.),  202  S.  W.  734.  Indiana. — ^Luther  v.  State,  177  Ind. 

20.  People  v.  Hopper    (Colo.),  169  619,  98  N.  E.  640;  Schneider  v.  State, 
Pae.   152;   Luther  v.  'State,   177  Ind.  181  Ind.  218,  104  N.  E.  69;  Bleiweiss 
619,  98  N.  E.  640;  Bleiweiss  v.  State  v.   State    (Ind.),  119  N.  E.  375. 
(Ind.),  119  N.  E.   375;   Bleiweiss  v.  Kentucky.  —  Lyons     v.     Common- 
State   (Ind.),  123  N.  E.  577.  wealth,  197  S.  W.  387. 

Question  for  jury. — "The  issue  of  Neio  Jersey. — State  v.  Schutte,  87 

intent  is  a  question  of  fact  to  be  de-  N.  J.  L.  15,  9.3  Atl.  112,  affirmed  88 

termined  by  the  court  or  jury  trying  N.  J.  L.  396,  96  Atl.  659. 

the  case  from  all  the  evidence  given  Ohio. — Fishwick  v.  State,  33  Ohio 

at  the  trial,  and  where  there  is  suffi-  Cir.  Ct.  R.  63. 

cient  evidence  to  present  an  issue  of  Pennsylvania.  —  Commonwealth   .v. 

fact  on  that  question,  the  finding  of  Bei^doll,  55  Pa.  Super.  Ct.  186. 

the  court  or  jury  thereon  will  not  be  Assault  and  battery  may  be  com- 
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quires  neither  argiunent  nor  illustration  to  show  that  the  exces- 
sive rate  of  speed  at  which  an  automobile  is  driven  is  a  product 
of  the  will  of  its  driver  and  not  the  result  of  his  mere  inattention 
or  negligence.     The  two  cannot  be  confused  any  more  than  the 


mitted  by  striking  another  with  an 
automobile  intentionally,  or  "by  driv- 
ing the  machine  so  recklessly  as  to 
justify  a  jury  in  finding  that  there 
was  a  reckless  disregard  of ,  human 
life  and  safety.  Dennard  v.  State, 
14  Ga.  App.  4S5,  81  S.  E.  378.  The 
same  is  true  where,  under  like  cir- 
cumstances, the  automobile  is  driven 
against  another  vehicle  in  which  per- 
sons are  riding,  whereby  the  collision 
occasions  bruises,  blows,  and  similar 
physical  injuries  to  persons  in  the 
vehicle  so  struck.  .Tift  v.  State,  17 
Ga.  App.  663,  88  S.  E.  41. 
'  Driver  subject  to  sudden  attacks  of 
vertigo. — When  there  is  a  lack  of 
either  actual  or  legally  imputable  in- 
tention to  do  a  certain  act,  there  may 
be  an  absence  of  criminal  responsibil- 
ity, and  the  act  be  attributable  to 
misfortune  or  accident.  iCarbo  v. 
State,  4  Ga.  App.  583,  63  S.  E.  140 ; 
Wolfe  V.  State,  121  Ga.  587,  49  S.  E. 
688.  But  criminal  negligence  ftiay 
sometimes  be  a.  sufficient  substitute 
for  deliberate  intention  in  the  com- 
mission of  crime.  Since  it  would  be 
for  a  jury  to  say  whether  the  act  of 
one  who  knew  he  was  subject  to  oc- 
casional sudden  attstcks  of  vertigo 
or  like  malady,  which  rendered  him 
■wholly  unable  to  steer  an  automobile 
or  to  control  its  movements,  in  under- 
taking to  drive  such  an  automobile 
at  a  high  rate  of  speed  along  a  public 
'  highway,  was  such  a  disregard  of 
probable  consequences  as  amounted 
under  the  circumstances  in  proof,  to 
criminal  negfligence  as  to  one  who 
was  injured  by  the  defendant's  in- 
ability to  steer  his  machine,  it  was 
not  error  for  the  court  to  charge,  in 
connection    with    other    instructions 


given  the  jury,  that  "  if,,  however, 
you  find  beyond  a  reasonable  doubt 
that  at  the  time  of  said  collision  and 
injuries  the  defendant  was  subject  to 
frequent  attacks  cf  vertigo  or  similar 
afflictions  which,  when  they  came  on 
necessarily  rendered  him  powerless  to 
control  a  moving  automobile  that  he 
might  at  the  time  be  driving;  and 
that,  with  full  knowledge  that  he  was 
subject  to  such  attacks  and  the  effect 
of  such  attacks,  defendant  was  inten- 
tionally running  said  automobile  at 
a  rate  of  speed  so  high  as  to  obvi- 
ously make  said  machine  dangeroua 
-to  others  traveling  in  vehicles  upon 
said  highway,  and  while  thus  running 
said  oar  defend.a,nt  suflFered  a  cus- 
tomary attack  of  such  malady,  which 
rendered  him  powerless  to  control 
said  car,  whereby  said  collision  oc- 
curred, resulting  in  such  injuries,  the 
collision  would  not  be  attributable  to 
misfortune  or  accident,  but  defendant 
would  be  guilty  of  the  offense  of  an 
assault  and  battery."  Tift  v.  State, 
17  Qa.  App.   663,  §8  S.  E.  41. 

Instruction. —  In  a  criminal  prose- 
cution for  assault  with  an  automo- 
bile, it  is  not  error  for  the  court  to 
charge  the  jury  as  follows :  "  Per- 
sons traveling  in  automobiles  or  bug- 
gies have  .the  lawful  right  to  use  a 
public  highway,  but  in  so  doing  they 
should  not,  without  lawful  justifica- 
tion or  excuse,  intentionally.  Wan- 
tonly or  recklessly  drive  their  vehicle 
against  that  of  another  person,  to  the 
injury  of  such  other  person."  Tift 
V.  State,  17  Ga.  A.pp.  663,  88  S.  E. 
41. 

23.  State  v.  Schutte,  87  N.  J.  L. 
15,  93  Atl.  113,  affirmed  88  N.  J.  L. 
396,   93  Atl.   659.  i 
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hurling  of  a  baaeball  bat  into  a  crowd  of  spectators  could  be  con- 
fused with  its  accidentally  slipping  from,  the  hand  of  the  batter. 
If  a  blow  inflicted  in  the  former  maimer  would  constitute  an  as- 
sault, so  must  a  blow  inflicted  by  a  wilful  act  applied  to  a  much 
more  dangerous  agency,  since  it  cannot  be  that  what  would  be  a 
crime  if 'done  with  a  plaything  weighing  a  few  ounces  ceases  to 
be  a  crime  if  committed  with  an  engine  weighing  thousands  of 
pounds  driven  by  many  horse  powers  of  force.  It  has  often  been 
held  that  responsibility  increases  with  the  likelihood  of  injury,  but 
never  the  reverse,  that  I  am  aware  of.  There  is  therefore  no  legal 
reason  why  the  crime  of  assault  and  battery  may  not  be  committed 
by  driving  an  automobile  on  a  public  highway  at  a  rate  of  speed 
that  endangers  the  safety  of  other  persons  and  actually  results 
in  such  an  injury."  The  speed  of  the  car  is  not  necessarily  de- 
terminative, it  is  held,  whether  an.  assault  an.d  battery  has  been 
<Kimmitted.  Thus,  it  has  been  said  that  the  fact  that  the  car  when 
striking  a  person  was  exceeding  the  speed  limit  fixed  by  statute 
is  ^ot  a  controlling  factor,  but  is  only  a  circumstance  to  be  con- 
sidered in  deciding  whether  the  defendant  was  running  his  auto- 
mobile at  a  rate  of  speed  which,  under  the  existing  conditions,  wa* 
obviously  dangerous  to  pedestrians  or  others  using  the  highway.^ 
The  circumstances  may,  however,  justify  a  conviction  for  simple 
assault  when  they  would  not  warrant  the  jury  in  finding  the  ac- 
cused guilty  of  some  form  of  aggravated  assault.  Thus,  it  has  been 
held  that  the  fact  that  a  motorist  operated  his  machine  recklessly, 
whereby  he  struck  and  injured  another' person,  does  not  establish 
the  motorist's  giiilt  of  the  cringe  of  assault  with  intent  to  inflict 
great  bodily  injury,  even  though  his  mode  of  operation  was  want- 
only negligent,  and  he  must  be  deemed  to  have  intended  the  r'esult 
of  his  acts,  because  the  intent  to  inflict  such  bodily  injury  is  a 
specific  element  of  the  crime,  and  the  fact  that  the  motorist  acci- 

24.  state   v.   Schutte,   88   N.   J.   L.  one  driving  on  a  lonely  country  road 

396,  96  Atl.  659,  wherein  it  was  said :  with   no   pedestrians    on   it   in    sight 

■"A  man  who  deliberately  drives  his  might    be    entirely    guiltless    of    the 

car  into  a  mass  of  people  standing  in  crime  of  assault  and  battery  for  run- 

the  street  looking  at  a  baseball  score  ning    over    a    child    which    suddenly 

board  is  guilty  of   assault  and   bat-  darted  from  u.  concealed  position  by 

tery  for  running  over  some  of  them,  the  highway,  although  the  automobile 

although  his  automobile  is  traveling  at  the  time  was  exceeding  the  speeA 

far  below  the  speed  limit;   whereas,  limit." 
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dently  struck  anothei-  wiE  not  establish  such  initent.  It  appeared 
that  actua%  he  did  not  know  of"  the  accident  at  the  time  it  oe- 
curred.^^ 

Sec.  768.  Larceny  or  theft  of  automobile.  ^ 

A  motor  vehicle  is  propei'ty  which  may  be  the  subject  oi  lar- 
ceny, and  in  recent  years  a  considerable  number  of  prosecutions' 
for  the  offense  have  been  reported.^**  And,  if  one  breaks  into  a 
gai*age  or  other  building  for  the  purpose  of  stealing  an  automobile, 
he  may  be  prosecuted  for  burglary.^^  Intent  is  an  essential  ele- 
ment in  the  crime  of  larceny,  and  an  accused  is  entitled  to  present 


25.  state  v.  Richardson  (Iowa), 
162  N.  W.  38.  I 

26.  Carson  v.  State  (Ga.  App.),  96 
S.  E.  500;  State  r.  Hatters  (Iowa), 
169  N.  W.  113;  'lliayer  v.  State 
(Okla.),   177  Pac.   381;   Patterson  v. 

State,  96  Ohio  St.  90,  117  N.  E.  169 ; 
Hamilton  v.  State  (Tex.  Cr.),  200 
S.  W.  155;  _ Moore  v.  State  (Tex. 
Cr.),  203  S.  W.  767;  Smith  v.  State 
(Tex.  Cr.),  203  S.  W.  771;  Thomas 
V.  State    (Tex.  Cr.),  203   S.  W.  773. 

Evidence  of  theft  of  gloves  in  auto. 
— In  a  prosecution  for  the  stealing 
of  an  automobile,  evidence  is  .admis- 
sible which  shows  that  a  pair  of 
gloves  left  in  the  automobile  by  the 
owner  were  found  in  the  possession 
of  the  defendant  at  the  time  of  his 
arrest,  though  the  commission  of  an- 
other offense  is  thereby  shown.  Peo- 
ple V.  Cahill,  11  Cal.  App.  685,  106 
Pac.  115. 

Jurisdiction  of  District  Court. — In 
Texas,  it  has  been  held  that  the  theft 
of  an  automobile  is  a  misdemeanor 
and  is  not  triable  in  the  District 
■Court.  Greenwood  v.  State.  76  Tex. 
Cr.  364,  174  S.  W.  1049. 

Indictment. — The  deseripition  of  the 
property  in  the  indictment  should  be 
simply  such  as,  in  connection  with 
the  other  allegations,  will  affirma- 
tively show  the  accused  to  be  guilty,  ■ 


will  reasonably  inform  him  of  th« 
,  transaction  charged,  and  will  put  him 
in  a  position  to  make  needful  prepa- 
rations' for  his  defense.  Hence,  an 
indictment  which  charges  that  the  ac- 
cused "  did  wrongfully,  fraudulently 
and  privately  take,  steal  and  carry 
away,  with  intent  to  steal  the  same, 
one  five-passenger  Ford  automobile  of 
the  value  of  four  hundred  dollars  and 
the  property  of  W.  C.  Jones,"  is  suf- 
ficient.    Carson  v.  State   (Ga.  App.), 

96  S.  E.  500. 

Variance. —  An  indictment  ehftrgeS^ 
the  larceny  of  an  "  Overland,"  and' 
the  proof  showed  the  larceny  of  a 
"Willys-Overland."  Held,  that  the 
variance  did  not  amount  to  a  failure 
to  sustain  the  charge  in  the  indict- 
ment.    Stewart  v.  State   (Ga.  App.), 

97  S.  E.  871. 

Machine  in  garage. — An  indictment 
may  be  sustained  for  the  larceny  of 
an  automobile,  where  the  indictment 
alleges  the  ownership  of  the  machine 
in  the  garage  keeper  having  posses- 
sion thereof,  though  the  evidence  dis- 
closes that  another  person  is  the  ac 
tual  owner  and  that  the  garage  keeper 
is  merely  a  bailee.  State  v.  Shoe- 
maker, 96  Ohio  St.  570,  117  N.  E. 
958. 

87.  State  v.  Dotson,  97  Wash.  607, 
166  Pac.  769.      ' 
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facts  showing  that  his  possession  of  the  antomobile  was  not  with 
an  intent  to  steal  the  same.^*  Thus,  w^ien  the  taking  is,  not  to 
deprive  the  owner  of  the  property,  but  is  merely  for  the  purposa- 
of  using  it  for  a  brief  period,  it  is  held  that  the  crime  of  larceny 
or  theft^is  not  commi|/ted.f^^^, .  In  some  jurisdictions,  statutes  have 
specially  created  a  criminal  offense  aimed  against  such  an  unlaw- 
ful use  of '  another  motor  vehicle. ^^  But,  if  the  car  is  taken  witihout 
the  owner's  consent  and  is  run  until  the  gasoline  gives  out  and  is 
then  abandoned  by  the  roadside  a  considerable  distance  from  the 
owner's  residence,  thte  question  of  the  intedit  to  steal  the  machine 
is  one  for  the  jury;^^  An  indictment  for  receiving  stolen  goods 
may  be  found  against  one  who  receives  an  automobile,  with  knowl- 
edge of  the  theft.^^ 

Sec.  769.  Usingf  machine  without  consent  of  owner. 

A  special  provision  of  law  has  been  enacted  in  some  jurisdictionii 
providing  a  punishnaent  for  the  unlawful  use  of  an  automobile 
without  the  owner's  consent. ^^  The  necessity  of  such  legislation 
is  due  to'  tie  frequency  with  which  persons  have  unlawfully  taken 
the  machines  of  others  f or  a  ^temporai-y  use,  and  to  the  fact  that 
a  taking  for  temporary  purposes,  when  the  wrongdoer  intended  to 
return  the  machine  within  a  brief  period,  is  not  always-  regarded  as 
an  offense  within  the  common  law  definitions  of  larceny.'*    There 

28.  Collins  v.  State  ('lex.  Ci".),.198  essary  in  order,  to  constitute  a  con- 
S.  W.  143;  Aeby  v.  State  (Tex.  Cr.),  spiracy  that  the  acts  agreed  to  be 
206  S.  W.  685.  See  al^0|  People  v.  drone  should,  be  acts  which,  if  done, 
Mulvaney   (111.),  131  N.  E.  22.9.  would    be    criminal,    but    that    it    is 

29.  State  v.  Boggs  (Iowa),  164  N.  enough  if  the  acts  agreed  to  be  done 
W.  759;  Smith  v.  State,  66  Tex.  Cr.  are  wrongful,  that  is,  amount  to  a 
346,  146  S.  W.  547.  civil  wrong.     So  in  this  case  it  was. 

30.  Section  769.  decided  that  while  there  is  no  statute 

31.  Brennon  v.  Commonwealtli,  169  making  it  criminal  to  use  the  auto- 
Ky.  815,  185  S.  W.  489.  mobile   of   anoth,er   without   his   con- 

32.  People  v.  Lintz  (Mich.),  139  sent,  yet  it  is  clearly  unlawful  to  so 
N.  W.  98.  use   it,   and   that   an   indictment   for 

33.  Conspiracy. — In  a  ease  in  SoiHh  conspiracy  lies  for,  the  taking  of  an 
Carolina  it  was  decided  that  the  law  alitoniobile  without,  the  owner's  con- 
of  conspiracy  is  not, restricted  to  un-  sent.  State  v.  Davis  (S.  Car.),  70 
lawiful  acts  which  affect  the  com-  S.  E.  811.  ,,See  al^o  St^te.  v.  .Martin 
munity  or  public,  as  distinguished  (S.  C.,),  98, ,S.  E.,  137.,  ,  ,,.,., 
from   an  /individual.     And   the   doc-  34.  Section  76^.    • 

trine  was  affirmed  Wiat  it  is  not  nee-  .  ,,i    ,         ,,,  , 
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should  be  no  doubt  about  the  constitutionality  of  such  an  enact- 
ment.^^ A  statute  of  this  character  is  harmonized  with  the  older 
enactments  against  larceny  or  theft,  by  construing  the  new  law  as 
applying  only  to  cases  of  'an  unlawful  temporary  use  of  the  ma- 
chine, while  the  older  law  covers  the  case  where  the  wrongdoer 
sought  to  deprive  the  owner  permanently,  of  his  property.^"  The 
scope  of  a  statute  of  this  character  may  not  be  restricted  to  the 
tating  and  operation  of  a  motor  vehicle  by  one  who  has  no  rela- 
tion whatever  to  the  owner,  but  may  extend  to  and  include  one 
who  may  have  a  general  relation  or  a  special  relation  to  the  owner, 
such  as  servant  or  bailee,  for  it  may  be  intended  by  the  statute  to 
pi-eveht  a  servant  or  bailee  improperly  taking  and  operating  a  mo- 
tor vehicle  quite  as  well  as  it  is  intended  to  protect  the  owner  and 
the  public  from  the  taking  of  the  same  by  a  stranger.  In  other 
words,  a  chauffeur  employed  to  operate  a  machine,  or  a  garage 
manager  or  a  garage  employee  engaged  to  care  for  or  repair  a 
machine,  who  exceeds  the  contract  of  his  employment  by  taking 
and  operating  his  employer's  machine  without  his  employer's  con- 
sent, may  be  just  as  amenable  to  the  provisions  and  punishments 
of  such  a  law  as  one,  who  without  any  relation  to  the  owner,  takes 
and  operates  a  machine  without  the  owner's  consent.^''  The  pivotal 
point  in  prosecutions  under  such  a  statute  frequently  is  whether 
the  machine  was  operated  without  the  consent  of  the  owner.  If 
one  employed  to  repair  a  car  takes  a  ride  therein  with  the  chauf- 
feur, he  may  escape  crimina,l  liability  by  showing  that  he  believed 
the  chauffeur  was  testing  the  car  in  accordance  with  the  owner's 
direction.^*  The  word  "  consent "  as  used  in  a  statute  of  this 
character  should  be  interpreted  as  meaniiig  voluntarily  yielding 
the  will  to  the  proposition  of  another,  acquiescence  or  compliance 
therewith.  The  owner's  consent  must  precede  the  act  of  taking,  or  • 
assuming  possession  of,  the  motor  vehicle  and  does  not  relate  to 
what  transpires  thereafter.  The  gist  of  the  offense  is  the  taking 
and  operating,  or  causing  a  motor  vehicle  to  be  taken  or  operated, 

35.  Singleton      v.      Commonwealth,  37.  State  v.  Cusack,  4  Boyce  (Del.) 
164  ky.  343,  175  S.  W.  373.  469,   89   Atl,   216. 

36.  Sparks   v.   State,    76   Tex.    Or.  38.  State  v.  Cusack,  4  Boyce  (Del.) 
263,  174  S.  W.  351.    See  also  Howard  469,  89  Atl.  216. 

V.  State,.  76  Tex.  Cr.  347,  174  S.  W. 

S24.  T-] 
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hy  anotiber,  without  the  consent  of  the  owner.  Such  a,  law  is  not 
designed  to  punish  one  who  obtains  consent  of  the  owner  to  take 
and  operate  his  motor  vehicle  by  misrepresentations  or  for  a 
iraudulent  purpose,  but  one  who  takes  possession  ther^f  without 
the  consent  of  the  owner.^^ 

Sec.  770.  Failure  to  register  machine. 

Various  interesting  legal  problems  arise  as  to  the  civil  liability 
of  an  owner  of  a  motor  vehicle  when  he  fails  to  have  the  machine 
licensed  and  registered  in, accord  with  the  State  statutes  on  the 
subject.*"  The  law  also  imposes  a  criminal  liability  on  the  owner 
for  a  failure  to  comply  with  the  statute  in  such  respect.  An  in- 
dictment for  a  violation  of  such  a  statute  may  be  sufficient  where 
it  substantially  follows  the  language  of:  the  statute.*-^  So  where 
a  statute  provides  that  every  person  "desiring"  to  operate  an 
automobile  must  obtain  a  license  from  certain  officers,  an  indict- 
ment is  not  bad  because  of  the  omission  of  the  word  "  desire,"  the 
indictment  otheirwise  substantially  following  the  langiiage  of  the 
statute.*^  It  is  also  a  generalrule  that  matters  of  defense  need 
not  be  anticipated  by  the  State  so  as  to  require  an  averment  in 
an  indictment  of  f aots  which  will  render  them  unavailable.*^  And 
exceptions  in  the  statute  need  not  be  negatived  in  the  indictment.** 
An  indictment  for  operating  a  motoi-cycle  without  registration  is 
sufficient  though  it  does  not  allege  the  operation  upon  a  street  or 
highway  vnthin  the  State,  if  the  statute  makes  it  an  offense  to 
operate  the  machine  at  all  until  it  is  registered.*^ 

Sec.  771.  Failure  of  chauffeur  to  have  license. 

In  most  States,  it  is  now  required  that  chauffeurs  shall  be  duly 
licensed,  and  an  unlicensed  chauffeur  is  subject  to  criminal  prose- 
cution if  he  drives  an  automobile  on  the  highways  of  the  State. *^- 

39.  State  v.  Boggs   (Iowa),  164  N.  43.  Joyce  on  Indictments,  §  279. 
W.  759.  44.  State    v.    Sli.afer     (Okla.),    179- 

40.  Sections  125-127.  Pac.  782. 

41.  State  V.  Cobb,  113  Mo.  App.  45.  State  v.  Seinknecht,  136  Tenn^ 
156,  87  S.  W.  551.     See  Joyce  on  In-  130,  188  S.  W.  534. 

dietments,  §§  371,  et  seq.  46.  See  chapter  XII. 

42.  State   v.   Cobb,   113   Mo.   App. 
156,  87  S.  W.  551. 
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I 
An  employee  of  an  electric  company,  wiio,  not  having  a  chaufEeur'a 
license,  uses  in  the  discharge  of  his^  duties  an  automobile  furnished. 
by  his  employer,  is  properly  convicted  of  operating  an  automobile 
without  a  chauffeur's  license/^ 

Sec.  772.  Driving  machine  while  intoxicated. 

Experience  has  shown  that  a  motor  vehicle  operated  by  an  in- 
toxicated chauffeur  is  a  menace  to  other  travelers  and  strict  meas- 
ures must  be  taken  to  suppress  such  conduct.  Hence,  the  operation 
of  a  motor  vehicle  when  in  an  intoxicated  condition  will  under 
modem  statutes  generally  subject  the  offender  to  a  criminal  prose- 
cution.*' It  is  not  essential  for  the  violation  pf  such  a  statute,  as 
a  general  proposition,  that  the  driver  should  be  so  intoxicate^  that 
he  cannot  safely  drive  the  machine.  The  expression  in  the  statute 
"  under  the  influence  of  intoxicating  liquors  "  covers,  not  only  all 
well  known  and  easily  recognized  conditions  and  degrees  of  in- 
toxication, but  any  abnormal  mental  or  physical  condition  which 
is  the  result  of  indulging  in  any  degree  in  intoxicating  liquors  and 
which  tends  to  deprive  him  of  that  clearness  of  intellect  and-con- 
trol  of  himself  which  he  would  otherwise  possess.*' 

Sec.  773,  Violation  of  law  of  road. 

In  the  regulation  of  the  use  of  the  public  highways,  the  Le^s- 
lature  may  properly  make  a  violation  of  the  law  of  the  road  a 
criminal  offense.^"    The  law  makers,  however,  in  their  discretion, 

47.  People  v.  Fulton,  96  Misc.   (N.  tion  of  the  statute.     To  hold  other- 

Y.)  6.63,  162  N.  Y.  Suppl.  125,  where-  wise  would  nullify  the  plain  language 

in  it  was  said:     "  The  question,  there-  of  the  law,  and,  in  my  opinion,  the 

fore,  is,  what  effect  shall  be  given  to  intent  of  the  legislature." 

subdivision   4   of  section   289   of  the  48.  Curtis  v.  Joyce  (N.  J.),  99  Atl. 

Highway   Law,   which   reads   as   fol-  932. 

lows :  '  No  person  shall  operate  or  As  a  nuisance. — The  operation  of 
drive  a  motor  vehicle  as  chauffeur  an  automobile  while  intoxicated  is 
upon  a  public  highway — unless  such  not  a  public  or  common  nuisance  in- 
person  shall  have  complied  in  all  re-  diotable  at  common  law.  State  v. 
spects  with  the  requirements  of  this  Eodgers  (N.  J.),  102  Atl.  433,  re- 
section.' Section  281  of  the  same  law  versing  State  v.  Rogers  (N.  J.),  99 
provides:     '  The  chauffeur  shall  mean  Atl.  931. 

any    person    operating   or    driving    a  49.  State   v.   Rogers    (N.    J.),    102 

motor  vehicle  as  an  employee  or  for  Atl.  433. 

hire.'     The   defendant  being  an   em-  50.  State   v.   Larrabee,    104   Minn, 

ployee  is  squarely  within  the  prohibi-  37,  115  N.  W.  948. 
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may  impose  merely  a  civil  liability  for  a  violation.^^  Under  a 
mdtor  vehicle  statute  providing  in  part  that  "  in  cities  or  villages, 
or  any  place  where  traffic  is  large  or  on  streets  usually  congested 
with  traffic  of  horse-drawn  vehicles  or  street  cars,  slow  moving 
vehicles  must  keep  near  the  right-hand  curb,  allowing  those  mov- 
ing more  rapidly  to  keep  near  the  center  of  the  street,"  it  was  ield 
that  a  defendant  may  properly  he  convicted  under  the  statute, 
though  he  was  not  blocking  any  traffic,  but  was  merely  driving  on 
the  part  of  the  street  most  convenient  to  him.^^  A  statutory  pro- 
vision making  it  a  penal  offense  for  the  operator  of  a  motor  ve- 
hicle, when  meeting  a  vehicle  approaching  from  the  opposite  direc- 
tion, to  fail  to  turn  to  the  right  so  as  to  give  one-half  of  the 
traveled  roadway,  if  practicable,  and  a  fair  opportunity  to  the  other 
to  pass  without  unnecessary  interference,  has  been  held  to  be  too 
uncertain  and  indefinite  to  be  capable  of  enforcement  by  criminal 
prosecution.^' 

Sec.  774.  Failure  to  stop  on  signal. 

Statutes  have  been  generally  enacted  so  as  to  require  the  driver 

51.  People  V.  Martinitis,  168  N.  Y.  Under  certain  circumstances  one  jury 
App.  Diy.  446,  153  N.  Y.  Suppl.  791,  might  consider  such  action  practic- 
holding  that  the  driver  of  a  farm  able,  and  convict;  another  jury,  un- 
wagon  cannot  be  convicted  of  a  crime  der  the  same  circumstances,  might 
for  driving  on  the  wrong  side  of  the  deem  it  impracticable,  and  acquit.  If 
road  in  the  evening  without  lights.  The     driver     of    the    motor     vehicle 

52.  State    v.    Bussian,    111    Minn.  deemed  it  impracticable  to  give  half 
488,  127  N.  W.  495,  31  U  R.  A.   (N.  of  the  traveled  roadway  and  in  good. 
S.)  688.  faith  failed  so'to  do,  he  would  be  con- 

53.  Hale  v.  State  (Ga.  App.),  94  victed  of  the  offense  should  the  jury 
S.  E.  833,  wherein  it  was  said :  "  The  find  he  used  poor  judgment  in  pass- 
statute  under  consideration  provides  ing  upon  the  practicability.  How  is 
that  the  operator,  when  meeting  an-  the  driver  to  know  in  all  cases  when 
other  vehicle,  'shall  turn  his  vehicle  he  is  violating  this  statute?  The  re- 
to  the  right  so  as  to  give  one-half  maining  portion  of  the  section  under 
of  the  traveled  roadway,  if  practic-  consideration,  requiring  such  driver 
able,  and  a  fair  opportunity  to  the  to  give  a  '  fair  opportunity '  to  the 
other  to  pass  by  without  unnecessary  other  to  pass  by  without  '  necessary 
interference.'  But  who  should  deter-  interference,'  needs  no  discussion  to 
mine,  in  each  particular  case,  show  its  deflniteness  and  vagueness, 
whether,  under  the  particular  circum-  Probably  no  two  minds  would  agree 
stances  of  that  case,  it  was  practic-  on  the  meaning  of  '  a  tfair  opportun- 
able  for  the  driver  to  give  the  other  ity,'  nor  of  'unnecessary  interfer- 
party  half  of  the  traveled  roadway t  ence.'" 
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of  a  motor  vehicle  to  stop  upon  reieeiving  a  signal  from  the  driver 
of  a  horse-drawn  conveyance.  A  violation  of  such  a  statute  may 
be  made  a  criminal  offense.  An  enactment  of  this  natuie  may  be 
construed  so  aa  to  require  the  operator  of  the  motor  veliicle  to  stop 
upon  a  signal  from  an  occupant  of  the  carriage,  though  such  oc- 
cupant is  not  the  driver  of  the  horse  or  team.^*  A  statute  of  the 
tind  under  consideration  may  give  the  operator  of  the  machine 
some  discretion  as  to  whether  he  shall  stop.  Thus,  in  at  least  ono 
jurisdiction,  it  has  been  enacted  that  he  shall  stop  his  machine, 
■"  unless  a  movement  forward  shall  be  deemed  necessary  to  avoid 
a.ccident  or  injury."  ^^ 

Sec.  775.  Stopping  and  furnishing  identity  in  case  of  acci- 
dent—  constitutionality  of  statute. 

Statutes  have  been  enacted  in  some  jurisdictions  requiring  an 
automobilist,  upon  causing  injury  to  property  or  to  another  traveler, 
to  stop  his  machine,  and  furnish  his  name  or  other  means  of  identi- 
fication to  the  traveler  injured  or  to  a  police  officer,  or  to  give  as- 
sistance to  the  persons  injured.^*'  The  flight  of  an  automobilist 
after  causing  injury  to  another,  is  deemed  such  a  serious  offense 
that  it  is  made  a  felony  in  some  jurisdictions.^''  The  constitution- 
ality of  such  a,  statute  is  affirmed  hy  the  courts,  though  there  is  a 
strong  argument  that  it  compels  one  to  give  evidence  against  him- 
sdf.^^    Such  a  law  is  affirmed  on  the  ground  that  it  is  within  the 

54.  state  v.  Goodwin,  169  Xnd.  365,  it  was  the  automobUe  of  the  defepd- 
82  N.  E.  459.  ant.      People    v,    Curtis,    217    N.    Y. 

55.  McCummins  v.  State,  132  Wis.       304,   112   X.   E.    54. 

236,   112  N.   W.   25.  Res   gestae. — Statements   made   by 

56.  People  v.  Finley,  27  Cal.  App.  the  injured  person  immediately  after 
291,  149  Pac.  779 ;  People  v.  Curtis,  the  accident  may  be  ■  received  as  a 
235  N.  Y.  519;  Rex  v.  Hankey,  93  part  <yt  the  res  gestae.  People  v. 
L.  T.  N.  S.   (Eng.)   107.  Curtis,  235  N.   Y.   519. 

.  Identification. — Error  was   commit-  57.  People  v.  Finley,  37  Gal.  App. 

ted  in  receiving  testimony  to  the  ef-  291,  149  Pac.  779;  People  v.  Fodera, 

feet  that  a  witness  saw  an  automo-  33  Cal.  App.  8,  164  Pac.  22;   People 

bile  running  through  .a  street  in  the  v.   Eosenheimer,   209  N.  Y.   115,   103 

city     where     the     accident     occurred  N.   E.   530,   Ann,   Cas.    1915   A.    161, 

about  twelve  o'clock  on  that  night  at  46  L.  R.  A.   (N.  S.)    77. 

a   speed   of   forty   or   fifty   miles    an  58.   Alabama.  —  Woods      v.      State 

hour,    where    the    witness    did    not  (Ala.  App.),   73   So.   139. 

identify  the  car  nor  state  any  fact  California. — People    v.    Diller,    24 

which   warranted   the   inference   that  Cal.  App.  799,  142  Pac.  797;   People 

63 
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police  power  of  the  State/'  and  also  on  the  theory  that  the  State 
has  plenary  power  over  the  use  of  the  highways,  atad  that  the 
operator  of  a  motor  vehicle  in  the  use  of  the  highways  exercise 
a  privilege  which  the  law  makers  might  deny  to  Mm,  and  that  hav- 
ing given  him  the  privilege  of  using  the  highways  it  may  prescribe 
the  conditions  under  which  such  use  may  be  eixercised.*" 


V.  Finley,  27  Cal.  App.  291,  149  P.ae. 
779;  People  v.  Todera,  33  Cal.  App. 
8,   164   Pac.   23. 

Massachusetts. —  Commonwealth  v. 
HdTsfall,  213  Mass.  232,  100  N.  E. 
362,  Ann.  Cas.  1914  A.  682. 

New  York. — People  v.  Eosenheimer, 
209  N.  Y.  115,  102  N.  E,  530,  Ann. 
Cas.  1915  A.  161,  46  L.  R.  A.  (N.  S.) 
77,  reversing  146  App.  Dlv.  875,  130 
N.  Y.  Suppl.  544.  / 

New  Hampshire. — State  v.  Sterrin. 
98  Atl.  482. 

59.  Ex  parte  Kneedler,  243  Mo. 
632,  147  S.  W.  983,  Ann.  Cas.  923, 
40  L.  R.  A.  (N.  S.)  622,  wherein  it 
was  said :  -  "  The  statute  is  a  simple 
police  regulation.  It  does  not  make 
the  accident  a  crime.  If  a  crime  is 
involved,  it  arises  from  some  other 
statute.  It  does  not  attempt  in 
terms  to  authorize  the  admission  of 
the  information  as  evidence  in  a  crim- 
inal proceeding.  The  mere  fact  that 
the  driver  discloses  his  identity  is  no 
evidence  of  guilt,  but  rather  of  inno- 
cence. (State  V.  Davis,  108  Mo.  667.). 
On  the  contrary,  flight  is  regarded  as 
evidence  of  guilt.  In  the  large  ma- 
jority of  cases  such  accidents  are  free 
from  culpability.  If  this  objection 
to  the  statute  is  valid,  it  may  as  well 
be  urged  against  the  other  provisions, 
which  require  the  owner  and  chauf- 
feur to  register  their  names  and 
numbers,  and  to  display  the  number 
of  the  vehicle  in  a  conspicuous  place 
thereon,  thus  giving  evidence  of  iden- 
tity, which  is  the  obvious  purpose  of 
the  provisions.  (St.  Louis  v.  Wil- 
liams, 235  Mo.  503.)      We  have  sev- 


eral statutes  which  require  persons 
to  give  information  which  would  tend 
to  support  possible  subsequent  crim- 
inal charges,  if  introduced  in  evi- 
dence. Persons  in  charge  are  required 
to  report  accidents  in,  mines  and  fac- 
tories. Physicians  must  report  deaths 
and  their  causes,  giving  their  own 
names  and  addresses.  Druggists  must 
show  their  prescription  lists.  Dealers 
must  deliver  for  inspection  foods  car- 
ried in  stock.  We  held  a  law  valid 
which  required  a  pawnbroker  to  ex- 
hibit to  ail  officer  his  book  wherein 
were  registered  articles  received  by 
him,  against  his  objection  based  on 
this  same  constitutional  provision. 
We  held  this  to  be  a  mere  police 
regulation,  not  invalid  because  there 
might  be  a  possible  criminal  prose- 
cution in  which  it  might  be  at- 
tempted to  use  tnis  evidence  to  show 
him  to  be  a  receiver  of  stolen  goods. 
(State  V.  Levin,  128  Mo.  588.)  If 
the  law  which'  exacts  this  informa- 
tion is  invalid  because  such  informa- 
tion, although  in  itself  no  evidence 
of  guilt,  might  possibly  lead  to  a 
charge  of  crime  against  the  inform- 
ant, then  all  police  regulations  which 
involve  identification  may  be  ques- 
tioned on  the  same  ground.  We  are 
not  aware  of  any  constitutional  pro- 
vision designed  to  protect  a  man's 
conduct  from  judicial  inquiry,  or  aid 
him  in  fleeing  from  justice." 

60.  People  v.  Eosenheimer,  209  N. 
Y.  115,  102  N.  E.  530,  Ann.  Cas. 
1915  A.  161,  46  L.  R.  A.  (N.  S.)  77, 
wherein  it  was  said :  "  There  is  one 
ground   upon   which,   in  my  opinion, 
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Sec.  776.  Stopping  and  furnishing  identity  in  case  of  acci- 
dent —  intent. 

Under  the  language  of  the  statutes  prohibiting  the  flight  of  an 
automohilis.t  after  an  aceidrait,  the  intent  of  the  accused  is  a  ma- 


the  validity  of  the  statute  can  be 
safely  placed.  The  legislature  might 
prohibit  altogether  the  use  of  motor 
vehicles  upon  the  highways  or  streets 
of  the  State.  It  has.  heen  so  held  in 
State  of  Maine  v.  Mayo-  (106  Me. 
63 ) ,  and  Commonwealth  v.  Kings- 
bury (199  Mass.  542).  Doubtless  the 
legislature  could  not  prevent  citizens 
from  using  the  highways  in  the  ordi- 
nary manner,  nor  would  the  mere 
fact  that  the  machine  used  fo*  the 
movement  of  persons  or  things  along 
the  highway  was  novel  justify  its 
exclusion.  But  the  right  to  use  the 
highway  by  any  person  must  be  ex- 
ercised in  a  mode  consistent  with  the 
equal  rights  of  others  to  use  the  high- 
way^ That  the  motor  vehicle,  on  ac- 
count of  its  size  and  weight,  of  its 
great  power  and  of  the  great  speed 
which  it  is  capaljle  of  attaining,  cre- 
ates, unless  managed  by  careful  and 
competent  operators,  a  most  serious 
danger,  both  to  other  travelers  on 
the  highway  and  to  the  occupants  of 
the  vehicles  themselves,  is  too  clearly 
a  matter  of  common  knowledge  to 
justify  discussion.  The  fatalities 
caused  by  them  are  so  numerous  as 
to  permit  the  legislature,  if  it  deemed 
it  wise,  to  wholly  forbid  their  use. 
(Otis  V.  Parker,  197  U.  S.  606;  Peo- 
ple V.  Persce,  204  N.  Y.  397.)  If 
the  legislature  may  declare  it  a  crime 
to  use  a  motor  vehicle  on  the  high- 
way under  any  circumstances,  I  do 
not  see  why  it  may  not  equally  de- 
clare it  a  crime  to  so  use  such  a 
vehicle  as  to  injure  any  one  in  per- 
son or  property.  That,  in  effect,  is 
a  diminution,  not  an  increase,  of  the 
criminality  it  had  the  power  to  at- 
tribute tcf  the  use  of  a  motor  vehicle. 


The,  provision  now  before  us  is  but 
a  still  further  diminution  of  the 
statutory  inhibition  the  legislaiu're 
would  be  authorized  to  enact.  It 
does  not  declare  it  a  crime  to  oper- 
ate an  automobile  on  the  highway 
or  even  that  in .  its  operation  injury 
to  person  or  property  shall  be  a 
crime,  but  only  that  failure  by  the 
operator,  in  case  of  such  injury,  to 
identify  himself  shall  be  criminal. 
I  cannot  see  why  the  greater  power 
does  not  include  the  less.  Of  course, 
the  whole  of  this  argument  rests  on 
the  proposition  that  in  operating  a 
motor  vehicle  the  operator  exercises 
a  privilege  which  might  be  denied 
him,  and  not  a  right,  and  that  in  a 
case  of  a  privilege  the  legislature 
may  prescribe  on  what  conditions  it 
shall  be  ej^ercised.  .  .  .  Moreover, 
as  already  said,  the  operator  is  not 
obliged  to  report  the  circumstances 
from  Which  his  culpability  may  be 
inif erred  and  if  he  be  culpable  it  does 
not  necessarily  follow  that  he  has 
been  guilty  of  a  crime.  A  distance 
separates  the  negligence  which  ren- 
ders one  criminally  liable  from  that 
which  establishes  civil  liability.  That 
a  defendant  can  be  compelled  as  a 
witness  to  testify  to  facts  establish- 
ing his  civil  liability  is  unquestion- 
able. This  statute  does  not  prescribe 
any  new  criminal  liability  for  injury 
to  person^  by  a  motor  vehicle.  The 
operator  commits  a  crime  only  when 
his  conduct  is  such  as  would  in  any 
other  action  on  his  part  producing 
like  results  make  him  a  criminal. 
The  primary  object  of  the  statute, 
in  my  judgment,  is  not  to  convict 
any  person  of  crime,  but  to  subject 
him  to   civil   liability.     I   appreciate- 
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terial  eJement  of  the  offense. ^^  Thus,  where  the  accused  aiter  a 
collision  on  the  highway  waited  for  a  considerable  time  at  his  own 
automobile  which  was  disabled  in  the  accident,  and  then  sent  an- 
other man  baok  to  the  place  of  the  collision  with  instructions  to 
disclose  his  identity,  his  conduct  may  be  a  sufficient  compliance 
with  the  statute,  though  such  agent  fails  to  make  the  disclosure.*^ 
And  the  accused  may  claim  that  he  did  not  know  of  the  accident.*' 
"  Knowledge  "  of  the  injury  within  the  meaning  of  the  statute  may 
arise  when  the  accused  has  actual  knowledge  thereof  or  when  the 
circumstances  are  such  as  to  cause  a  reasonable  person  to  believe 
that  injury  would  ilow  from  the  accident.''^ 


that  wlien  examined  as  a  witness  in 
a  civil  suit  the  defendant  might  claim 
his  privilege.  I  also  appreciate  that 
the  right  to  justify  a  disobedience  of 
this  statute  by  proof  that  the  cir- 
cumstances render  him  liable  to  crim- 
inal prosecution  would  be  of  little 
advantage  to  '  the  defendant.  He 
would  acquit  himself  of  one  crime 
only  by  convicting  himself  of  another. 
Nevertheless  when  we  bear  in  mind 
not  only  tlie  greater  danger  occa- 
sioned by  the  use  of  motor  vehicles, 
but  also  the  fact  that  the  great  speed 
at  which  they  can  be  run  enables  the 
person  causing  injury  to  readily  es- 
cape undetected,  leaving  parties  in- 
jured in  person  or  property  unable 
to  tell  from  whom  they  shall  seek 
redress,  I  think  it  involves  no  viola- 
tion of  public  policy  or  of  the  prin- 
ciples of  personal  liberty  to  enact 
that  as  a  condition  of  operating  such 
a  machine  the  operator  must  waive 
his  constitutional  privilege  and  tell 
who  he  is  to  the  party  wko  has  been 
injured  or  to  the  police  authorities, 
if,  indeed,  requiring  him  to  give  such 
information  is  an  impairment  of  his 
constitutional  privilege,  which  we  do 
not  decide."  See  also  Rtate  v.  Ster- 
■rin    (N.  H.).  98  Atl.  482. 

61.  Commonwealth  v.  Horsfall,  313 
Mass.  333,  100  N.  E.  362. 


G2.  Commonwealth  v.  Horsfall,  313 
Mass;  332,  100  N.  E.  362. 

63.  People  v.  Fodera,  33  Cal.  App. 
8,    164   Pac.   33. 

64.  Woods  V.  State  (Ala.  App.), 
73  So.   129. 

Knowledge  of  injury. — It  is  essen- 
tial to  a  conviction  under  an  indict- 
ment for  violation  of  subdivision  3 
of  section  390  of  the  Highway  Law 
(L.  1910,  ch.  374);  that  the  jury 
should  be  satisfied  beyond  a  reason- 
able doubt  not  only  that  an  injury 
had  been  caused  to  person  or  prop- 
erty, but  that  the  defendant  knew 
that  such  injury  had  been  caused, 
and  notwithstanding  such  knowledge 
left  the  scene  of  the  accident  without 
giving  his  name,  address  or  license 
number,  and  that  he  neglected  sub- 
sequently to  report  the  injury  to  the 
nearest  police  station  or  judicial  offi- 
cer as  the  law  requires.  People  v. 
Curtis,  817  N.  Y.  304,  112  N.  E.  54. 

Evidence  of  extent  of  injuries. — 
"  Upon  the  trial  of  an  indictment  for 
a  violation  of  section  290  of  the 
Highway  Law,  evidence  might  prop- 
erly be  given  showing  how  much  a 
person  was  injured  in  an  automobile 
collision  as  bearing  upon  the  serious- 
ness of  the  accident  and  tending  to 
show  that  it  ought  not  to  have  es- 
caped the  notice  and  attention  of  the 
defendant.     The  subsequent  suffering 
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Sec.  777.  Stopping  and  furnishing  identity  in  case  of  acci- 
dent—  burden  of  proof. 

With  reference  to  whetiier  the  burden  is  upon  the  prosecution 
to  show  that  no  report  of  the  accident  was  made  or  whether  the 
biH'den  is  placed  upon  the  defendant  to  show  a  proper  report,  it 
has  been  said:  "I  think  that  within  the  fair  pui-view  of  this 
statute  the  people  should  not  be  required  first  to  show  that  there 
was  no  report  to  the  injured  party,  and  then  to  pi'ove  that  a  p^j'lice 
officer  was  present  and  no  report  made  to  him,  or  that  no  police 
officer  was  in  the  vicinity,  and  then  to  show,  perhaps  as  a  result 
of  several  exact  and  nice  measurements,  that  a  report  was  not  made 
to  the  nearest  police  station  or  judicial  officer.  I  am  convinced 
that  this  is  a  situation  in  which  there  is  a  negative  proposition 
which  does  not  fairly  permit  of  direct  proof,  and  that  it  is  a  mat- 
ter immediately  within  the  knowledge  of  the  defendant  under  such 
surrounding  circumstances  that  the  onus  probandi  should  rest  upon 
him  to  show  that  a  report-  was  made."  ®^ 

Sec.  778.  Stopping  and  furnishing  identity  in  case  of  acci- 
dent—  time  of  report. 

Unless  the  accused  was  injured  personally  in  the  accident,  or  a 
situation  is  created  whereby  an  immediate  report  cannot  be  made 
by  him,  the  statute  will  generally  rfsquire  him  to  stop  and  report 
immediately.  If  he  drives  on  several  miles  before  he  stops,  he  may 
be  convicted  of  the  offense.®" 

Sec.  779.  Stopping  and  furnishing  identity  in  case  of  acci- 
dent—  no  person  to  receive  report. 

The  fact  that  the  person  injured  was  imconeious  and  no  other 
person  was  present  to  whom  the  accused  might  report  the  required 
facts  does  not  justify  him  in  at  once  leaving  the  scene  without 

of  the   injured  person,  however,  and  ment."     People  v.  Curtis,  217  N.  Y. 

the  length  of  time  he  was  obliged  to  304,   113  N.  E.   54. 
remain  in  the  hospital  and  the  details  65.  People  \:  McLaughlin,  100  Misc. 

of  the  medical  or  surgical  treatment  (N.  Y.)   340,  165  N.  Y.  Suppl.  545. 
■which  he  received  could  have  no  legi-  66.  People  v.  McLaughlin,  100  Misc. 

timate  bearing  upon  any  of  the  issues  (N.  Y..)   340,  165  N.  Y.  Suppl.  545. 
arising    on    the    trial    of   the   indict- 
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waiting  for  the  arrival  of  a  person  to  whom  th^  information  could 


be 


given. 


Sec.  780.  Lights  on  machine. 

The  motor  vehicle  laws  in  most  jurisdictions  require  the  in- 
stallation of  lights  on  automobiles  and  their  use  at  certain  hours 
in, the  day,  in  some  instances  the  law  specifically  prescribing  the 
kind  of  lights.**  The  violation  of  such  provisions  is  usually  made 
a  misdemeanor.*^    The  statutes  may  also  require  the  illumination 


67.  State  v.  Sterrin  (N,  H.),  98 
Atl.  482,  wherein  the  court  expressed 
its  views  as  follows :  "  It  is  argued 
that  because  in  the  present  case  the 
person  injured  was  unconscious,  and 
no  other  person  was  present,  there- 
fore the  defendant  was  at  liberty  to 
at  once  leave  the  scene  of  the  acci- 
dent, without  waiting  for  the  arrival 
of  any  one  Who  might  demand  the  in- 
formation described  in  the  statute. 
It  is  apparent  that  the  legislature 
could  not  have  intended  to  make  it 
easier  for  the  operator  of  a  car  to 
escape  detection  in  case  of  severe  in- 
jury like  the  one  here  inflicted  than 
where  the  injury  was  trifling.  The 
object  was  to  secure  information  in 
cases  where  identification  might  be 
difficult  if  the  statute  was  not  ob- 
served. Nor  is  it  true  that  this  in- 
tent is  not  fairly  expressed  by  the_ 
language  used.  Tlie  statute  means 
that  the  person  causing  the  injury 
must  return  to  the  place  of  the  acci- 
dent and  there  remain  for  a  sufficient 
time  to  give  '  proper  persons '  a  rea- 
sonable opportunity  to  demand  of 
him  the  information  which  the  stat- 
ute requires  that  he  should  give  upon 
such  demand.  It  is  manifest  tljat 
what  conduct  will  or  will  not  amount 
tp.  a  compliance  wjth  this  obligation 
must  vary  with  the  varying  circum- 
stances of  the  individual  cases.  If 
there  could  be  a  case  where  it  was 
evident    that    no    person    who   could 


make  the  demand  was  likely  to  ap- 
pear, and  therefore  the  operator  of 
the  car  could  be  excused  for  not 
waiting  for  such  appearancej  the  sit- 
uation in  this  case  was  not  one  to 
warrant  any  such  conclusioli.  The 
place  where  the  collision  occurred 
was  a,  city  street,  and  the  time 
shortly  before  6  o'clock  in  the  after- 
noon. There  was  every  reason  to  be- 
lieve that  some  one  would  shortly 
appea*  to  whom  the  required  infor- 
mation could  be  given  if  demanded. 
It  was  not  even  shown  that  the  de- 
fendant went  away  because  he  thought 
there  was  not  likely  to  be  an  oppor- 
tunity to  give  information.  On  the 
contrary,  his  own  testimony  estab- 
lishes the  fact  that  he  left  to  avoid 
being  identifled  as  the  person  respon- 
sible for  what  had  occurred.  The 
evidence,  if  believed,  proved  that  the 
statute  liad  been  violated,  and  the 
case  was  properly  submitted  to  the 
jury." 

68.  Sections  344-348. 

69.  State  V.  Claiborne  (Iowa),  170 
N.  W.  417. 

Conviction  for  driving  a  motor  car 
virithout  a  light  is  held  in  England 
to  be  a  conviction  for  "  an  offense  in 
connection  with  the  driving  of  a  mo- 
tor car  "  within  the  meaning  of  the 
Motor  Car  Act  1903,  3  Edw.  7'',  ch. 
36,  §  4,  which  makes  it  competent 
for  the  court  before  whom  a  person 
is  convicted  to  cause  the  particulars 
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of  the  back  plate  on  the  vehicle.™  A  statute  requiring  lights  on 
a  machine  operated  during  a  certain  period  does  not  apply  when 
one  has  left  his  vehicle  beside  the  highwav  with  the  machinery 
dead.'i 

Sec.  781.  Removal  of  manufacturer's  serial  number. 

In  a  few  States,  penal  laws  have  been  enacted  forbidding  one 
■  from  having  in  his  possession  a  motor  vehicle  from  which  the 
manufacture's  serial  number  or  other  distinguishing  identification 
mark  has  been  removed.  The  purpose  of  such  an  act  is  to  prevent 
the  defacing,  covering  or  destruction  of  the  number  or  mark,  to 
preserve  the  identity  of  vehicles,  and  thereby  protect  the  public 
against  violations  of  the  law.  The  constitutionality  of  such  a 
regulation  has  'been  sustained.'^ 


of  the  conviction  to  be  indorsed  upon 
any  license  held  by  him.  Ex  parte 
Symes  (K.  B.  Div.),  103  Law  T.  E. 
(N.  S.)   428. 

70.  Brown  v.  Crossley,  80  L.  J.  K. 
B.    (Eng.)   478. 

71.  State  V.  Bixby  (Vt.),  100  Atl. 
42. 

72.  People  v.  Fernow  (111.),  123 
N.  E.  155,  wherein  it  was  said : 
■"  The  motor  vehicle  has  become  the 
Biost' common  and  efficient  agency  for 
"the  commission  of  crime  and  the  chief 
instrumentality  employed  by  crimi- 
nals to  avoid  detection  and  escape 
punishment,  and  one  of  the  methods 
employed  is  to  destroy  the  evidence 
■of  identity.  Motor  vehicles  have  also 
become  very  frequent  subjects  of  lar- 
ceny, and  the  removal  or  change  of 
the  serial  number  is  a  convenient 
method  for  preventing  identification 
and  recovery.  One  committing  a 
crime,  even  the  most  serious,  and 
•escaping  in  an  automobile,  would  be 
more  difficult  of  apprehension  if  the 
serial  number  or  identification  mark 
should  be  removed.  The  vsection  is  a 
legitimate  and  proper  exercise  of  the 
police  power.  '  The  argument  that  the 


section  conflicts  with  the  Bill  of 
Rights  and  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the 
United  States,  which  prohibit  depri- 
vation of  life,  liberty,  or  property 
without  due  process  of  law,  is  that 
the  section  creates  a,  crime  without 
guilty  knowledge  or  intent,  because 
the  manufacturer's-  serial  number  or 
distinguishing  mark  may  have  been 
changed  without  the  knowledge  of 
the  person  having  possession  of  the 
motor  vehicle,  and  may  have  been 
changed  before  the  law  went  into  ef- 
fect. At  common  law  a  crime  con- 
sisted of  an  unlawful  .act  with  evil 
intent,  and  in  crimes  created  by  stat- 
ute a  specific  intent  may  be  required 
so  that  the  intent  and  act  may  con- 
stitute the  crime,  and  in  such  cases 
the  intent  must  be  alleged  and  proved. 
Where  a  specific  intent  is  not  an  ele- 
ment of  the  crime  it  is  not  always 
necessary  that  a  criminal  intent 
should  exist.  In  the  exercise  of  the 
police  power  for  the  protection  of  the 
public  the  performance  of  a  specific 
act  may  constitute  the  crime  regard- 
less of  either  knowledge  or  intent, 
both  of  which  are  immaterial  on  the 


1000 


Thk   Law   of   Atjtomobiles. 


Sec,  782.  Reward  for  apprehension  of  offenders. 

It  has  .been  held  in  one  Stat©  that  the  district  attorney  of  a 
oounty  has  no  authority  to  offer  rewards  to  be  paid  to  persons  fur- 
nishing evidence  upon  which  convictions  may  be  had  of  anticipated 
violations  of  the  Motor  Vehicle  Law,  and  that  the  audit  of  claims 
by  the  county  auditing  board  for  such  rewards  may  be  restrained 
by  a  taxpayer.'^  Moreovei',  it  is  thought  that  constables  and  deputy 
sheriffs  would  not  be  entitled  to  recover  such  rewards,  though  the 
offer  were  legal,  as  the  arrest  of  offenders  violating  the  law  is  a  ' 
part  of  their  duty.'* 


question  of  guilt.  For  tlie  effective 
protection  of  the  public  the  burden  is 
placed  upon  the  individual  of  ascer- 
taining at  his  peril  whether  his  act 
is  prohibited  by  criminal  statute. 
.  The  argument  that  the  sec- 
tion is  class  legislation  by  singling 
out  particular  persons  and  casting 
a  burden  upon  them  is  on  the  ground 
that  persons  having  possession  of 
buggies,  wagons,  binders,  plows,  and 
other  articles  of  personal  property 
are  exempted  from  the  restrictions 
placed  upon  those  having  motor  vehi- 
cles.    It   is   too   clear   for    arcmment 


that  the  articles  mentioned  are  not 
used  in  the  commission  of  crime  as 
motor  vehicles  are,  and  that  the  pub- 
lic needs  no  protection  against  them 
by  registration  with  the  secretary  of 
state  or  a  serial  number.  The  act 
applies  to  all  in  the  same  situation, 
and  is  not  subject  to  any  of  the  ob- 
jections made." 

73.  McNeil  v.  Board  of  Supervisors- 
of  Suffolk  County,  114  N.  Y.  App. 
Div.  761,  100  N.  Y.  Suppl.  239. 

74.  McNeil  v.  Board  of  Supervisors 
of  Suffolk  County,  114  N.  Y.  App: 
Div.  761,  100  N.  Y.  Suppl.  339. 
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CHAPTER  XXVIII. 

MANUFACTUREKS  OF  MOTOR  VEHICLES. 

Section  783.  Scope  of  chapter. 

784.  Relation  with  dealers  and  salesmen  —  agency   defined. 

785.  Relation   with   dealers   and   salesmen — :  nature   of   contract   be- 

tween manufacturer  and  dealer. 

786.  Relation  with  dealers  and  salesmen  —  mutuality  of  contract. 

787.  Relation  with  dealers  and  salesmen  —  definiteness  of  order  for 

machines. 

788.  Relation  with  dealers  and  salesmen  —  interstate    commerce. 

789.  Relation  with  dealers  and  salesmen  —  remedy     of     dealer     for 

failure  of  manufacturer  to  perform  contract. 

790.  Relation  with  dealers  and  salesmen  —  recovery     by     dealer     of 

deposit. 

791.  Relation  with  dealers  and  salesmen  —  return  of  parts  to  manij- 

facturer. 

792.  Relation  with  dealers  and  salesmen  —  sales  by  manufacturer  in 

dealer's   exclusive  territory. 

793.  Relation  with  dealers  and  salesmen — sales   not   authorized  by 

manufacturer. 

794.  Relation  with  dealers  and  salesmen  —  authority     of     agent     to 

bind  manufacturer. 

795.  Relation  with  dealers  and  sa,lesmen  —  ratification   by   manufac- 

turer of  unauthorized  acts  of  agent. 

796.  Relation  with  dealers  and  salesmen  —  termination   of   contract. 

797.  Relation  with  dealers  and  salesmen  —  dealer  and  sub-dealer. 

798.  Relation  with  dealers  and  salesmen  —  fixing   price   for   sale   by 

dealer. 

799.  Relation  between  manufacturer  and  consumer — in  general. 

800.  Relation    between    manufacturer    and    consumer  —  liability    for 

injury  from  defect. 

801.  Relation  between  manufacturer  and  consumer  —  duty  to  make 

repairs. 

802.  Relation  between  manufacturer  and  constimer  —  shaving  profits 

with  consumer. 

803.  Trade   marks. 

Sec.  783.  Scope  of  chapter. 

This  chapter  is  intended  to  cover  cea-tain  matters  relating  pecul- 
iarly to  the  manufacturers  of  motor  vehicles,  such  as  their  rela- 
tions with  their  agents  and  dealers,  and  their  liability  for  injuries 
sustained  by  purchasers  of  vehicles  from  agents,  etc.     Matters 
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relating  to  the  sales  of  vehicles,  as  between  the  parties  tq  such  sales, 
are  discussed  in  another  chapter.^ 

Sec.  784.  Relation  with  dealers  and  salesmen  —  agency  de- 
fined. 

Legally  speaking,  it  is  said  "  an  agency,  within,  the  meaning 
of  the  automobile  trade,  consists  in  giving  to  the  agent  the  ex- 
clusive right  to  purchase  for  cash  from  the  manufacturer  machines 
at  a  discount  from  the  list  price,  and  to  retail  them  to  customers 
within  specified  territory  at  the  full  list  price.  In  other  words, 
no  commission,  as  such,  is  paid  to  an  agent  on  the  sale  of  a  ma- 
chine, but  he  has  the  exclusive  right  to  certain  territory  and  pur- 
chases on  his  own  account  for  cash  at  an  agreed  upon  discount 
from  the  retail  list  price."  ^  Where  one  party  requests  another  to 
perform  valuable  services  in  effecting  the  sale  of  an  automobile, 
agreeing  "  to. protect "  him  if  such  sale  is  made,  and  the  influence 
and  solicitation  of  the  party  so  engaged  are  the  efficient  cause  in 
effecting  the  sale,  such  contract  should  be  construed  in  the  light 
of  the  surrounding  circumstances,  and  the  party  may  be  entitled 
to  commissions.' 

Sec.  785.  Relation  with  dealers  and  salesmen  —  nature  of 
contract  between  manufacturer  and  dealer. 

It  is  sometimes  important  to  determine  whether  the  relation 
between  the  manufacturer  of  motor  vehicles  and  the  local  dealer 
who  sells  them  to  customers  is  that  of  principal  and  agent.  If 
such  relation  is  shown  to  exist,  the  manufacturer  may  be  bound 
by  the  acts  of  the  dealer  under  the  rules  of  the  law  of  principal 
and  agent.  The  relation  is  determined  by  the  language  of  the  con- 
tract between  the  parties  and  by  the  acts  of  manufacturer  in  per- 
mitting the  dealer  to  hold  himself  out  to  others  as  an  agent.  As 
a  general  rule,  however,  the  relation  is  not  that  of  principal  and 
agent,  and  the  manufacturer  is  not  bound  by  the  statements  or  con- 
duet  of  the  dealer.*    An  a.gency  is  not  created  although  the  con- 

1.  Chapter  XXX.  3.  Frederiekson   v.   Locomobile   Co. 

2.  Frederiekson  v.   Locomobile   Co.       of  America,  78  Neb.  775,  111  N.  W. 
of  America,  78  Neb.  775,  111  N.  W.       845. 

84S.  4.  Banker    Bros.    Co.    v.    Pennsyl- 
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tract  is  entitled  "  ^igeney  Agreement,"  and  pm-ports  to  grant  to 
the  dealer  an  exclusive  agencj'  in  a  certain  territory.^  But  where 
the  dealer  merely  takes  an  ordea*  for  the  approval  of  the  manu- 
facturer, the  dealers  commission  to  be  fifteen  per  cent,  of  the  list 
price,  the  transaction  does^  not  amount  to  a  sale  to  the  dealer  at 
eighty-five  per  cent,  off  the  list  price.^  The  contract  may  be  one 
of  consignment,  rather  than  of  sale,  to  the  dealer ;'  and  the  dealer 
may  be  factor  rather  than  a  purchaser  or  agent.*  The  manu- 
facturer of  automobile  supplies  and  one  selling  them  on  a  com- 
mission are  not  ordinarily  partners."  One  may  not  testify  that  he 
was  acting  as  an  agent  for  the  manufacturer  in  making  a  sale,  for 
such  testimony  is  a  mere  conclusion ;  the  witness  should  state  the 
facts  showing  his  relation  with  the  manufacturer,  leaving  to  the 
court  or  jury  the  question  whether  he  was  an  agent.^"  If  the  con- 
tract between  the  manufacturer  and  dealer  is  in  writing,  it  should 
be  produced  as  the  best  evidence  of  the  relation  between  the  par- 
ties.i^ 

Sec.  786.  Relation  with  dealers  and  salesmen  —  mutuality 
of  contract. 

A  contract,  in  order  to  be  binding,  must  be  mutual.^^  An  agree- 
ment between  the  manufacturer  of  motor  vehicles  and  a  dealer 
contemplating  that  the  dealer  shall  purchase  a  certain  number  of 
machines  during  a  year  and  binding  him  in  other  reepeots,'but 
not  binding  the  manufacturer  to  sell  the  machines,   and  giving 

vania,  223  U.  S.  210,  32  Sup.  Ct.  Kep.  e.  Whitney  v.  Briggs,  92  Misc.   (N. 

38;    Bendix  v.    Staver   Carriage   Co.,  Y.)    424,  156  N.  Y.  Suppl.  1107. 

174  111.  App.  589;  Short  v.  Metz  Co.,  7.  Cole    Motor    Car    Co.   v.    Hurst, 

165  Ky.   319,   176   S.  W.   1144.  228  Fed.  280. 

5.  Bendix  v.   Staver   Carriage   Co.,  8.  Overatreet  v.  Hancock  (Tex.  Civ. 

174  111.  App.   589.     "The  mere  fact  App.),  177  S.  W.  217. 

that  the  parties  entitled  their  agree-  9.  Fehnrenbach     v.      Stults      (Mo. 

ment  an  'Agency  Agreement'  does  not  App.),  206  S.  W.  578. 

make  it  such,  even  when  followed  by  10.  Ford     Motor     Co.     v.     Livesay 

a  grant  of  an  exclusive  right  to  sell,  (Okla.),   160   Pac.   901. 

where  it  appears  from  the  whole  con-  11.  Ford     Motor     Co.     v.     Livesay 

tract  that  the  parties  intended  that  (Okla.),   160   Pac.   901. 

the    title    to    the    property    involved  12.  Velie    Motor    Co.    v.    Kopmeier 

should  pass   to   the   alleged   '  agent '  Motor  Car  Co.,  194  Fed.  324,  114  0. 

upon    delivery."      Bender    v.    Staver  C.  A.  384. 
Carriage  Co.,  174  111.  App.  589. 
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the  maaufacturetr  the.  privilege  of  cancelling  the  agreement  at  any 
time  but  not  giving  such  right  to  the  dealer,  is  void  for  want  of 
mutuality/^  And  the  fact  that  there  is  a  clause  in  the  contract' 
permitting  its  cancellation  by  either  party  "  for  just  cause,"  does 
not  supply  the  mutuality  required  for  its  enforcement.^''  The 
mere  appointment  of  the  dealer  as  an  agent  for  the  sale  of  the  ma- 
chines does  not  cure  the  lack  of  mutuality,  as  the,  position  of  ag-ent 
is  an  empty  thing  unless  backed  up  by  an  enforceable  agi'eement  on 
the  part  of  tie  manufacturer  to  deliver  such  automobiles  as  the 
dealer  might  be  able  to  sell.-'^  But  where  the  contract  has  been 
acted  upon  during  its  entire  period,  it  will  not  be  questioned  far 
lack  of  mutuality  so  far  as  it  has.  been  executed,  and  to  that  ex- 
tent it  measures  and  controls  the  rights  of  the  respective  parties. ^^ 
A  contraot  is  mutual  and  binding  on  both  parties  thereto  where  it 
is  apparent  that  plaintiff's  agreement  to  maintain  a  sales  office, 
to  'buy  one  of  defendant's  motor  cars  and  keep  it  as  a  sample,  and 
to  use  all  reasonable  efforts  to  sell  such  cars,  formed  an  important 
part  of  the  considei-ation  for  defendant's) promise  to  furnish  cars, 
to  give  an  exclusive  territory  and  to  give  a  discount  on  all  sales 
made  therein  hj  either  plaintiff  or  itself."  And,  where  the  con- 
traot requires  ordinarily  the  delivery  of  machines  by  the  manu- 
facturer to  the  dealer,  it  is  not  unenforeible,  because  it  also  pfo- 
videp  that  if  by  reason  of  fire,  strikes  or  othei-  cause,  the  manu- 
facturer should  be  unable  to  make  delivery,  he  would  return  the 
deposit  and  not  be  liable  for  commissions  or  damages.-'* 

Sec.  787.  Relation  with  dealers  and  salesmen — definiteness 
of  order  for  machines. 

A  provision  in  a  contract  requiring  the  dealer  to  take  a  certain 
number  of  cars  during  a  year,  with  no  further  description  of  the 
kind  of  cars  to  be  taken,  is  too  indefinite' for  enforcement,  where 

13.  Velie  Motor  Co.  \.  Kopraeier  15.  Goodyear  v.  Koehler  S.  G.  Co., 
Motor  Car  Co.,  194  Fed.  324.  114  C.  159  App.  Div.  116.  143  N.  Y.  Siippi. 
C.   A.   384;    Oakland   Motor   Car   Co.       1046. 

V.  Indiana  Automobile  Co.,  201  Fed.  16.  Gile    v'.    Interstate    Motor    Car 

499;   Goodyear  v.  Koehler  S.  G.  Co..  Co.,  27  N.  Dak.  108,  145  N.  W.  738. 

159  App.  Div.  116,  143  N.  Y.  Suppl.  17.  Bendlx  v.  Staver  Carriage  Co., 

1046.  174  111.  App.  589. 

14.  Oakland  Motor  Car  Co.  v.  In-  18.  Meade  v.  Poppenberg,  167  N.  Y. 
diana  Automobile  Co.,  301  Fed.  499.  App.  Div.  411.  153  N.  Y.  Suppl.  182. 
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it  appears  that  the  manufacturer  makes  more  than,  one  class  of 
machines.-'^  Under  such  an  agreement  there  is  no  means  provided 
for  the  identification  of  the  cars,  and  it  is  without  force  as  a  con- 
tract for  future  sale  and  delivery.^" 

Sec.  788.  Relation  with  dealers  and  salesmen  —  interstate 
commerce. 

A  contract  for  the  shipment  of  automobiles  from  a  manufacturer 
in  one  State  to  a  dealer  in  another  State,  is  for  an  interstate  ship- 
ment on  an  intei-state  contract.^^  Its  validity,  therefore,  with  refer- 
ence to  antitrust  laws,  is  to  be  determined  according  to  the  federal 
law  rather  than  according  to  the  law  of  the  State  of  the  dealer.^^ 
But,  as  between  the, ultimate  purchaser  of  a  vehicle  and  the  dealer, 
both  of  whom  reside  in  the  same  State  where  the  transaction  is  con- 
summated, the  sale  is  not  a  matter  of  interstate  commerce,  though 
the  dealer  procures  the  car  from-  a  manufacturer  from  another 
state  and  the  purchaser  obtains  a  warranty  directly  from  the 
manufacturer  and  pays  the  freight  on  the  machine.^^  "" 

Sec.  789.  Relation  with  dealers  and  salesmen  —  remedy  of 
dealer  for  failure  of  manufacturer  to  perform 
contract. 

If  the  contract  between  the  dealer  and  the  manufacturer  binds 
the  latter  to  furnish  certain  cars  for  the  dealer's  customers,  and 
the  manufacturer  fails  to  perform  his  part  of  the  contract,  the 
dealer  may  maintain  an  action  against  him  for  the  recovery  of  his 
damages.^  The  measure  of  damages  in  such  a  case,  when  the 
dealer  has  an  opportunity  to  make  sales,  may  be  the  difference  be- 
tween the  price  he  agreed  to  pay  and  their  .value  if  they  had  been 
delivered.^®    The  manufacturer,  however,  m'ay  relieve  himself  from 

19.  Oakland  Motor  Car  Co.  v.  In-  83.  Banker  Bros.  Co.  v.  Pennsyl- 
diana  Automobile  Co.,  301  Fed.  499;  vania.  233  II.  S.  310,  .33  Sup.  Ct. 
Wheaton  v.  Cadillac  A.utomobile  Co.,       Rep.  38. 

143  Mich.  31.  106  N.  W.  399.  24.  French  v.   Pullman  Motor   Car 

20.  Oakland  Motor  Gar  Co.  v.  In-  Co.,  243  Pa.  St.  136,  88  Atl.  876. 
diana  Automobile  Co..  301  Fed.  499.  25.  Studebaker  Corp.  v.  Dodds,  161 

21.  Cole   Motor   Car   Co.  v.   Hurst,  Ky.  542,  171  S.  W.  167. 

238  Fed.  380.  Measure  of  damages. — In  one  case, 

22.  Cole  Motor  Car  Co.  v.  Hurst,  the  court  chjirged  as  follows :  "  The 
238  Fed.  380.  i  commissions    on    the    cars    to    which 
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liability  for  failure  to  ship  a  machine  by  inserting  in  the  agency 
contract  a  provision  to  the  effect  that  he  will  not  be  required  to 
honor  orders  for  machines.^"  If  the  dealer  is  given  an  "  exclu- 
sive "  right  io  sell  cars  within  a  certain  territory,  a  sale  by.  the 
manufacturer  directly  to  a  person  within  such  district  may  con- 
stitute a  breach  of  the  agency  agreement  and^  the  dealer  may  re- 
cover damages.^^  If,  howevea-,  the  dealer  makes  a  sale  outside 
of  his  territory,  he  would  not  ordinarily  be  entitled  to  recover  any 
commission  thereon,  but  a  different  situation  may  arise  when  he 
shows  that  after  maJsing  such  a  sale  the  manufacturer  agreed  to 
pay  him  a  commission.^*  If  the  dealer  arranges  for  the  sale  of  a 
vehicle  and  the  manufacturer  refuses  to  make  the  delivery,  the 
dealer  may  be  entitled  to  recover  the  commissions  he  would  have 
earned.^  And  clearly,  in  the  absence  of  some  counterclaim  or 
affirmative  defense,  the  dealer  will  be  entitled  to  commissions  on 
■oars  which  have  been  sold  and  delivered  by  him  within  his  ter- 
""ritory.'" 

Sec.  790.  Relation  with  dealers  and  salesmen  —  recovery 
by  dealer  of  deposit. 

As  a  part  of  the  contract  between  a  dealer  and  a  manufacturer 
of  motor  vehicles,  the  dealer  is  generally  required  to  deposit  a  cer- 
tain sum  of  money  with  the  manufacturer  as  a  part  payment  on 
machines  to  be  shipped  to  the  dealer  or  as  security  for  some  other 
purpose.  IJpon  the  performance  of  his  contract  of  agency,  the 
■dealer  is  entitled  to  a  return  of  the  deposit. ^^    But  merely  the  fact 

Mr.  French  was  entitled  are  fixed  by  profits,  after  deducting  all  those  mat- 

the  contract,  and  they  are_  easily  cal-  ters."     French  v.  Pullman  Motor  Car 

culated.     After  you  liave  ascertained  Co.,  242  Pa.  St.   136,   88  Atl.  876. 

ihe  number  of  cars,  if  any.  on  which  26.  Kilker  v.   Ford  Motor   Co.    (S. 

he  was  refused   a   delivery,   you   may  Dak.),  164  Mo.  57. 

ascertain  the  amount  of  the  commis-  27.  Section  792. 

sions.      But   that   would    not   be    tlie  28.  Garfield  v.  Peerless  Motor  Car 

measure  of  damages.     His  net  profits,  Co.,  189  Mass.  395,  75  N.  E.  695. 

after    deducting   all   the   expenses   of  29.  Dildine  v.  Ford  Motor  Co.,  159 

•carrying    on   the    office — cost    of   em-  Mo.  App.  410,  140  S.  W.  637 ;  Pixlee 

ployees,   cost  of  .advertising,   cost   of  v.  Buick  Motor  Co.   (Mo.  App.),  198 

keeping  the  cai's  in  the  repair   shop  S.  W.  86. 

and   garage,   and   the   cost   of   every-  30.  Pixlee  v.  Buick  Motor  Co.  (Mo. 

thing    incidental    to    the    business —  App.) ,  198'S.  W.  86.         , 

would   be   the   measure    of    damages.  31.  Price    v.     Hornburg     (Wash.), 

It   would   only   be   Mr.    French's,  net  172  Pac.   575.     See  also   Keicliert   v. 
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that  he  was  unable  to  sell  the  required  number  of  machines,  al- 
though he  diligently  tried  to  do  so,  will  not  necessarily  entitle 
him  to  recover  the  fund.^^  If  he  fails  to.  order  the  number  of  cars 
he  agreed  to  take,  he  cannot  recover  the  deposit,  when  he  proves 
no  breach  of  contract  on  the  part  of  the  manufacturer.^^  But,  if 
the  manufacturer  cancels  the  agency,  without  just  cause,  the  dealer 
may  thereupon  be  entitled  to  recoveo*  the  deposit.^*  Or,  if  the  manu- 
facturer is  unable  or  fails  to  deliver  the  cars  ;anticipated  by  the 
parties,  the  deposit  may  be  recovered.^^  The  contract  may  con- 
tain a  provision  permitting  the  manufacturer  to  retain  such  de- 
posit as  liquidated  damages  in  case  of  a  breach  of  the  contract  by 
the  dealer;  such  a  provision  is  not  in  the  nature  of  a  penalty,  be- 
cause from  the  nature  of  the  case  it  is  extremely  difficult,  if  not 
impossible,  to  fix  actual  damages.^**  In  such  a  case,  if  the  dealer 
fails  to  perform  the  contract,  he  will  be  unaible  to  recover  the  de- 


Russell  Motorcar  Co.   (Iowa),  170  N. 
W.  441. 

38.  Gile  V.  Interstate  Motor  Car 
Co.,  27  N.  Dak.  108,  145  N.  W.  732. 

33.  Meade  v.  Poppenberg,  167  N. 
Y.  App.  Div.  411,  153  N.  Y.  Suppl. 
182. 

34.  Drake  v.  White  S.  M.  Co.,  133 
N.  Y.  App.  Div.  446,  118  N.  Y.  Suppl. 
178;  Overstreet  v.  Hancock  (Tex. 
Civ.  App.),  177  S.  W.  317.  See  also 
Bertholf  v.  Fisk  (Iowa),  166  N.  W. 
713. 

35.  Clark  v.  Gerlinger  Motor  Car 
Co.   (Wash.),  170  Pac.  142. 

36.  Bilz  ■  V.  Powell,  50  Colo.  483, 
117  Pac.  344;  Gile  v.  Interstate  Mo- 
tor Car  Co.,  37  N.  Dak.  108,  145 
N.  W.  732.  "  Whether  a  sum  fixed 
by  contract  as  damages  for  a  failure 
to  perform,  shall  be  treated  as  liqui- 
dated damages,  or  as  a  penalty,  is 
always  dependent  on  the  intention  of 
the  parties.  Carson  v.  Arvantes,  10 
Colo.  App.  382,  385,  50  Pac.  1080; 
13  Cyc,  p.  90.  In  arriving  at  that 
intention,  there  is  no  single  test  for 
all  cases.     In  most,   numerous  rules 


must  be  applied.  Due  weight  should 
and  will  be  given  the  words  used,  but 
such  words  are  not  always  control- 
ling. Though  a  sum  is  designated 
as  '  liquidated  damages,'  it  may  be 
construed  as  a  '  penalty,'  or,  if  called, 
a  '  penalty,'  it  may,  nevertheless,  be 
held  to  be  '  liquidated  damages '  in 
those  cases  where  it  is  plain,  from 
all  the  facts  and  circumstances,  that 
such  was  the  intent  of  the  parties. 
However,  when  the  intention  is  once 
ascertained,  it  controls,  ^-nd  courts 
cannot  justly  make  a,  new  contract 
for  the  parties,  as  they  might  have 
made,  in  the  light  of  subsequent 
events.  Whether  it  was  folly  or  wis- 
dom for  the  parties  to  so  contract, 
concerns  no  one  but  themselves. 
Courtsi  '  have  said  that  the  law  rela- 
tive to  liquidated  damages,  has  al- 
ways been  in  a  state  of  great  uncer- 
tainty; and  that  this  has  been  occa- 
sioned by  judges  endeavoring  to 
make  better  contracts  for  parties 
than  they  have  made  for  them- 
selves.'" Bilz  v.  Powell,  50  Colo. 
482,  117  Pac.  344. 
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posit.^^  But,  if  the  dealer  fails  to  perform  his'part  of  the  contract, 
the  manufacture!'  is  not  necessarily  confined  to  the  deposit  as  the 
extent  of  his  damages,  but  he  may  show  that  he  has  sustained  fur- 
ther injury.^*  When  the  dealer  faijs  to  take  the  number  of  cars 
he  has  agreed  to  take,  the  manufacturer  may  recover  the  profits 
thereby  lost,  that  is,  the  difference  between  the  price  agreed  to  be 
paid  for  the  cars  not  taken  and  the  eo^t  thereof  to  the  manu- 
facturer.^^ 

Sec.  791.  Relation  with  dealers  and  salesmen  —  return  of 
parts  to  manufacturer. 

^\'here  the  plaintiff  undertook  the  sale  of  automobiles  and  ap- 
pliances for  the  defendant  as  its  agent  in  a  certain,  locality,  and 
was  entitled  under  tie  contract  to  return  to  the  defendant  certain 
extra  parts  for  automobiles  which  he  had  purchased  during  the 
term  of  the  contract,  or  within  thirty  days  after  its  termination, 
and  to  receive  credit  for  said  parts  returned,  the  plaintiff  was  en- 
titled to  recover  for  parts  actually  returned,  where  they  were  ac- 
cepted by  the  defendant,  although  they  were  not  returned  within 
the  time  limited  by  the  contract,  for  the  acceptance  by  the  defend- 
ant without  objection  was  a  waiver  of  the  time  limit.  The  re- 
covery, in  such  a  case,  may  be  based  on  the  value  of  the  goods  at 
the  time  of  the  purchase,  and  not  at  the  time  of  redelivery.*" 

Sec.  792.  Relation  with  dealers  and  salesmen  —  sales  by 
manufacturer  in  dealer's  exclusive  territory. 

When  a  dealer  has  the  exclusive  agency  to  sell  vehicles  in  a 
-certain  territory,  he  is  entitled  to  recover  damages  against  the 
manufacturer  for  machines  sold  by  others  in  the  territory.'*^  A 
contract  making  one  an  "  exclusive  agent  "  is  not  to  be  distinguished 

37.  Bilz  V.  Powell,  50  Colo.  483,  41.  Illaley  v.  Peerless  Motor  Car 
in  Pac.  344;  Gile  v.  Interstate  Mo-  Co.,  171  111.  App.  459;  Ford  v.  Ford 
tor  Car  Co.,  27  N.  Dak.  108,  145  N.  Motor  Co.,  179  N.  Y.  App.  Div.  472 ; 
W.   732.  Cofield   v.  Jenkins  Motor   Co.,   89   S. 

38.  Poppenberg  v.  Owen  &  Co.,  84  Car.  419,  71  S.  E.  969;  Overstreet  v. 
Misc.  126,  146  N.  Y.  Suppl.  478.  Hancock  (Tex.  Civ.  App.),  177  S.  W. 

39.  Poppenberg  v.  Owen  &  Co.,  84  317.  See  also  Swain  v.  Kleiber  (Cal. 
Misc.  136,  146  N.  Y.  Suppl.  478.  App.),  178  Pac.   738. 

40.  Ford   V.   Ford   Motor   Co.,    179 
App.   Div.    472. 
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from  a  contract  giving  "  exclusive  sale."  *^  It  has  been  held 
that,  in  the  absence  of  proof  of  a  trade  usage  to  the  contrary,  the 
dealer  cannot  recover  commissions  for  a  sale  to  a  resident  of  his 
district,  but  made  wholly  outside  thereof.^'  But  a  custom  of  the 
trade  to  the  effect  that  the  'dealer  shall  have  commissions  on  all 
sales  made  to  residents  of  his  district  is  admissible,  and  on  such 
proof  he  may  be  entitled  to  commission  on  a  sale  made  out  of  his 
district  to  a  resident  therein.^  The  sale  of  a  "  taxieab  "  may  be 
a  violation  of  an  exclusive  agency  for  "  automobiles."  *^  If  the 
contract  does  not  provide  for  the  amount  of  damages  to  wh^ich  the 
dealer  shall  be  entitled  in  such  a  contingency,  and  there  is  no  trade 
custom  which  would  entitle  the  dealer'  to  his  commissions  on  the 
sale,  the  damages  are  not  necessarily  the  commissions  he  would 
have  earned  on  the  sale,  but  are  the  actual  damages  which  he  can 
show  he  has  sustained.'"'  In  such  a  case,  to  recover  substantial 
damages,  the  dealer  should  show  that  he  could  have  made  the  sale 
had  there  not  been  a  transgression  on  his  district.^'  The  amount 
of  profits  of  which  the  dealer  was  deprived,  is  the  measure  of  his 
damages.^  This  may  be  computed  to  be  the  discount  from  the 
list  price  to  which  the  dealer  waSvCmtitled  after  taking  out  the  ex- 
penses of  making  the  sales.*^  The  fact  that  the  actual  sale  was 
made  by  the  manufacturer  at  less  than  the  list  .price,  does  not 
mitigate  the  amount  of  damages.^"  It  has  been,'  held  in  some  jur- 
isdictions that  the  commissions  the  dealer  would  have  earned, 
furnish  the  measure  of  damages  in  case  the  manufacturer  violates 
the  exclusive  provision  of  the  agency  contract..^^ 

42.  Illsley    v.    Peerless    Motor    Car  45.  Wier    % .   American  Locomotive 
Co.,   177  111.  App.  459.  Co.,   315   Mass.   303,   102  N.   E.   481. 

43.  Haynes      Automobile      Co.      v.  46.  Illaley    v.    Peerless  Motor    Car 
Woodill  Automobile  Co.,  163  Cal.  103,  Co.,  177  111.  App.  459. 

124   Pac.    717,   4   L.   E.    A.    (N.    S.)  47.  Illsley   v.    Peerless   Motor    Car 

971;  Parry  v.  American  Motors  Calif.  Co.,  177  111.  App., 459. 

Co.,  35  Cal.  App.  706,  145  Pac.  165;  48.  Schifl'man     v.     Peerless    Motor 

Nickels   v.    Prewitt    Auto    Co.    (Tex.  Car  Co.,  13  Cal.  App.  600,  110  Pac. 

Civ.  App.),  149  S.  W.  1094.     See  also  460;  Sparks  v.  Reliable,  etc,.  Can  Co., 

Cedar  Rapids  Auto  &  Supply  Co.  v.  85  Kans.  29,   116  Pac.   363. 

Jeffrey   &   Co.,   139   Iowa,   7,    116   N.  49.  Wier    v.   American   Locomotive' 

W.  1054.  Co.,  315  Mass.  303,  103  N.  E.  481. 

44.  Garfield  v.  Peerless  Motor  Car  50.  Wier   v.   American   Locomotive 
Co.,  189  Mass.  395,  75  N.  E.  695.  Co.,   315   Mass.   303,   102  N.   E.   481. 

51.  Overstreet    v.    Hancock     (Tex. 
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Sec.  ^793.  Relation  with  dealers  and  salesmen  —  sales  not 
authorized  by  manufacturer. 

One  employed  as  an  automobile  salesman  for  a  commission  hj 
the  manager  of  a  department  for  the'  sale  of  commercial  automo- 
biles, without  authority  to  make  contracts  covering  the  depart- 
ment for  the  sale  of  automobiles  for  pleasure  use,  is  not  entitled 
to  commissions  for  a  sale  of  an  automobile  for  pleasure  use.^^ 

Sec.  794.  Relation  with  dealers  and  salesmen  —  authority 
of  agent  to  bind  manufacturer. 

The  terms  of  the  contract  and  the  acts  of  the  manufacturer  in 
holding  out  one  as  his  agent,  determine  whether  the  relation  of 
principal  and  agent  exists.^^  Assertions  of  the  agent  aa  to  his 
authority  are  not  relevant  on  the  question.^*  The  sales  manager 
of  a  manufacturer  has  the  authority  to  bind  the  company  by  an 
admission  as  to  its  liability  to  pay  to  one  of  its  agents  a  commis- 
sion on  the  sale  of  a  machine. ^^ 


Civ.  App.),  177  S.  W.  217;   Eastern' 
Motor    Sales    Corp.    v.    Apperson-Lee 
Motor  Co.,  117  Va.  495,  85  S.  E.  479 ; 
Cofield   V.   Jenkins  Motor  Co.,   89   S. 
Car.  419,  71  S.  E.  969. 

52.  Dahlman  v.  White  Co.,  133  N. 
Y.  Suppl.  771. 

53.  Short  V.  Metz  Co.,  165  Ky.  319, 
176  S.  W.  1144.  See  also  Hughey  v. 
Sbarbaro,  181  111.  App.  396. 

54.  Short  V.  Metz  Co.,  165  Ky.  319, 
176  S.  W.  1144,  wherein  it  was  said: 
"  The  appellant  says  that  Humphreys 
told  him  that  he  was  the  agent  of  ap- 
pellee, and  when  he  signed  the  receipt 
of  that  date  he  added  to  his  name 
the  words  "Agent  Metz  Company." 
It  is  a  well-established  rule  that  one 
cannot  make  a  contract,  or  bind  an- 
other, as  an  agent  of  such  other,  by 
pretending  that  he  is  an  agent,  or 
stating  that  he  is  such.  To  bind  one 
upon  a  contract  made  by  another  such 
other  must  have  authority  to  make 
such  contract  from  the  one  sought  to 


be  bound,  and  the  contract  must  be 
one  within  the  scope  of  the  autliority 
given;  or  else  the  one  sought  to  be 
bound  upon  a  contract  made  by  an- 
other must  have  by  some  word  or  act, 
either  before,  or  at  the  time  of,  the 
making  of  the  contract,  estopped  him- 
self from  denying  the  authority  to 
act  for  him,  of  the  one  making  the 
contract;  or  else  the  contract  must 
have  been  made  by  one  acting  on  be- 
half ai  the  one  sought  to  be  bound, 
although  not  authorized  to  do  so,  and 
thereafter  the  one  sought  to  be  bound 
must  have  ratified  the  unauthorized 
contract  made  for  him.  As  above 
stated,  the  evidence  not  only  fails 
to  show  that  at  the  time  of  the  mak- 
ing of  the  contract  between  Hum- 
phreys and  appellant  Humphreys  had 
any  authority  to  make  a  contract  for 
appellee,  but  conclusively  shows  his 
want  of  such  authority." 

55.  Garfield  v.  Peerless  Motor  Car 
Co.,  189  Mass.  395,  75  S.  E.  695. 
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Sec.  795.  Relation  with  dealers  and  salesmen  —  ratification 
by  manufacturer  of  unauthorized  acts  of  agent. 

Although  a  contract  made  by  an  agent  of  an  automobile  com- 
pany is  not  binding  on  the  company  because  of  the  lack  of  the 
agent's  authority,  it  is  a  well  settled  rule  of  the  Law  of  Agency  that 
the  principal  may  subsequently  ratify  the  unauthorized  act  so  that 
he  will  become  bound  by  the  contract.  But,  before  ratification  can 
be  binding,  the  principal  must  have  had  some  kitowledge  of  the 
material  facts  of  the  transaction,  and  he  must  have  intended  to 
ratify  the  agent's  acts.^^  The  fact  that  the  company  has  received 
and  accepted  from  the  agent  a  part  of  the  purchase  price  for  an. 
automobile,  is  not  necessarily  a  ratification  of  the  acts  of  the  agent. , 
And  the  fact  that  the  company  did  not  promptly  repudiate  the  acta 
of  the  agent,  will  not  necessarily  bind  it,  where  the  failure  to 
repudiate  did  not  act  to  the  prejudice  of  the  party  dealing  with 
the  act.^'  But  it  has  been  held  that,  where  a  principal  accepts  the 
proceeds  of  a  sale  made  by  an  agent  having  authority  to  sell,  he  is 
bound  by  the  agent's  guaranty  as  to  the  condition  of  the  machine, 
where  the  same  was  the  inducing  cause  of  the  sale.^* 

Sec.  796.  Relation  with  dealers  and  salesmen — termination 
of  contract. 

An  agency  agreement  may  be  terminated  by  the  expiration  of 
the  time  limit  mentioned  therein.  Or,  under  certain  circumstances, 
the  manufacturer  is  entitled  to  terminate  the  agreement  before 
the  arrival  of  the  specified  time.  Thus,  when  an  agency  is  given 
to  a  partnership  and  the  member  of  the  firm  with  whom  the  manu- 
facturer was  acquainted  and  upon  whom  he  relied  in  the  manage- 
ment of  the  agency,  retires  from  the  firm,  the  agency  may  be  ter- 
minated.^^ And  where  a  dealer,  who  has  agreed  to  give  his  entire 
time  to  the  business,  negotiates  with  other  manufacturers  and  at- 
tempts to  set  up  arrival  business  of  his  own,  the  manufacturer  is 
justified  in  terminating  the  contract.^*    Where  one  of  the  oondi- 

56.  Short  V.  Metz  Co.,  165  Ky.  319,  N.  Y.  App.  Div.  43,  114  N.  Y.  Suppl. 
176  S.  W.  1141.  424. 

57.  Short  V.  Metz  Co.,  165  Ky.  319,  69.  Wheaton  v.  Cadillac  Automo- 
176  S.  W.   1144.  bile  Co.,  143  Mich.  21,  106  N.  W.  399. 

5».  Washburn   v.   Ranier   Co.,   130  60.  Bilz   v.   Powell,    50   Colo.    482, 
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tions  of  the  agency  contract  is  that  the  dealer  shall  conduct  the 
agency  satisfactorily  to  the  manufacturer,  the  manufacturer  may 
terminate  the  axrangement  upon  becoming  dissatisfied.*^     Tmder 


117    Pac.    344,    wherein    it   was    said: 
"  111  the  employment  of  plaintiff  the 
defendant  bargained  for  the  former's 
disinterested  skill,  diligence,  zeal  and 
fidelity  for  the  latter's  excliisive  bene- 
fit.    When   defendant   discovered   the 
lack  of  these  in  plaintiff,  he'  had  the 
right  to  discharge  him  and  terminate 
the   employment.      A    principal    need 
not  keep  in  his  employ  an  agent  Avho 
is   working   against   him,    and    using 
the  confidential  information  obtained 
by  reason  of  the  relation  to  under- 
mine the  business  of  such  principal." 
61.  Isbell  V.  Anderson  Carriage  Co., 
170  Mich.  304,  136  N.  W:  457,  where- 
in it  was  said:     "Contracts  of  this 
general   character,   known   as   '  satis- 
faction contracts,'  in  which  one  party 
agrees    to    perform    his    part   to    the 
satisfaction    of    the    opposite    party, 
are  fruitful  and  frequent  sources  of 
litigation,   owing   to   the   disappoint- 
ments   they    so    often    bring    to    the 
party  who   has   taken   the  chance   of 
performing     satisfactorily,     and     the 
difficulty  cf  ascertaining  what  really 
constitutes    satisfaction,    which    pri- 
marily, is  but  a  mental  process.   Sich 
contracts  are  enforceable,  however,  to 
the  extent  the  intention  of  the  con- 
tracting parties   can   be   ascertained. 
If  parties  voluntarily  assume  the  ob- 
ligations and  hazards  of  a   satisfac- 
tion contract,  their   legal   rights  are 
to  be  determined  and  adjudicated  ac- 
cording to  its  provisions.     It  is  ele- 
mentary that  courts  capnot  make  con- 
tracts for  parties  nor  relieve  them  of 
the   consequences   of   their   contracts, 
however,  ill-advised.     In  many  cases 
of  this  nature  which  have  been  before 
various  tribunals,  there  is  recognized 
two   quite   well-defined  classes  —  one 
where, the  personal  taste,  feeling,  sen- 


sibility,   fancy,    or    individual    judg- 
ment of  the  party  to  be  satisfied  are 
especially  involved;    the  other  where 
mechanical   utility   or    operative    fit- 
ness in  relation  to  which  some  stand- 
ard  is    available   are   bargained    for. 
In   the   former   class  the   authorities 
preclude   disputing  the   propriety   or 
reasonableness   of   the   declaratjon   of 
dissatisfaction  on  the  part  of  the  in- 
dividual  entitled   to   exercise   it.      It 
is  said  to  be  with  him  purely  a  per- 
sonal matter  of  which  he  is  made  the 
sole  judge.     It  being  his  right  to  say 
whether  he  is  satisfied  or  not,  it  can- 
not be  left  to  another  to  say  that  he 
ought  to  be  satisfied.     In  the  latter 
class    of    cases    the    authorities    are 
more  conflicting.     In  numerous  deci- 
sions   it    has    been    held,    under    the 
phraseology    of    the    contracts    being 
considered  and  the  attending  circum-' 
stances,  that  not  only  the  honesty  of 
the    declared   dissatisfaction   may   be 
questioned,   but   even,   in    special    in- 
stances, the  adequacy  and  reasonable- 
ness  of  the  ground   for   such   action 
■are    open    to    investigation. 
We  think  the  contract  under  consid- 
eration falls  more  closely  within  the- 
former   class.     It  was  an   agency   in 
the  nature  of  employment  to  render 
services,    involving    something    more^ 
than  the  operative  fitness  or  mechani- 
cal  utility   of   a   tangible   thing.     It 
involved    personal    efficiency,    energy, 
initiative,     business    experience     and 
ability     to    formulate    methods    and 
make  them  successful,  as  well  as  co- 
operation   and    confidential    relations 
with  defendant,   of  such  a  character 
as  to  lead  to  the  conclusion  that  the 
parties    contemplated,    and    provided 
for,  the  right  of  defendant  to  termi- 
nate the  relationship  when,  according- 
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a  contract  for  an  exclusive  agency  in  a  certain  district,®^  the  dealer 
ia  generally  entitled  to  commissions  on  sales  which  have  been  made 
in  his  district  before  the  termination  of  the  contract."^  And  this 
is  so  though  the  delivery  of  the  machine  is  not  accomplished  until 
after  the  termination."*  But,  in  the  aibsence  of  bad  faith  on  the 
part  of  the  manufaeturei-,  he  is  not  entitled  to  commissions  on  a 
sale  made  after  the  termination,  although  some  of  his  prior  work 
may  have  aided  the  sale.''^  And  where  the  contract  provides  for 
commissions  only  on  machines  consigned  during  its  life,  the  agent 
is  not  entitled  to  commissions  when  the  order  is  procured  such  a 
short  time  before  the  expiration  of  the  contract  that  delivery  is 
impossible  before  such  time.*^  If  the  manufacturer  wrongfully 
terminates  the  agency,  the  dealer  is  entitled  to  maintain  an  action 
for  the  damages  he  has  sustained."^  The  fact  that  the  damages 
which  are  sustained  by  the  dealer  in  such  a  case  are  somewhat  dif- 
ficult of  ascertainment,  does  not  furnish  a  reason  for  the  denial 
of  recovery,  if  there  can  be  found  from  the  evidence  a  reasonably 
certain   basis  for  computation."'     If  an   automobile  salesman   is 


to  its  own  .fancy  and  judgment,  the 
work  done  and  methods  pursued  were 
not    satisfactory." 

62.  Section  792. 

63.  Eastern  Motor  Sales  Corp.  v. 
Apperson-Lee  Motor  Co.,  117  Va.  495, 
85   S.   E.   479. 

64.  Eastern  Motor  Sales  Corp.  v. 
Apperson-Lee  Motor  Co.,  117  Va.  495, 
85   S.   E.   479. 

65.  Parry  \ .  American  Motors 
Calif.  Co.,  35  Cal.  App.  706.  145  Pae. 
165. 

66.  Ford  Motor  Co.  -i .  Crawford 
Auto  Co.  (Tex.  Civ.  App.),  206  S. 
W.  108. 

67.  Holton  V.  Monarch  Motor  Car 
Co.    (Mich.),  168  N.  W.  539. 

68.  "As  is  frequently  the  case  the 
actual  damages  suffered  by  plaintiff's 
were  somewhat  difficult  of  ascertain- 
ment, but  this  fact  does  not  furnish 
a  reason  for  denying  all  recovery  for 
prospective  profits,  if  there  can  be 
iound  in  the  testimony  a  reasonably 


certain  basis  for  computing  them. 
The  period  for  which  the  contract 
should  be  in  force  was  limited  and 
definite.  TJie  number  of  cars  which 
the  plaintiffs  agreed  to  purchase  was 
definite.  The  profit  of  plaintiffs  updn 
each  class  of  car  was  definite.  TTie 
amount  of  business  done  by  thera  in 
the  2%  months  which  they  jjad  oper- 
ated under  the  contract  was  definite 
and  ascertainable.  The  number  of 
ears  sold  by  deifendant  during  the 
balance  of  the  contract  year  was 
shown.  The  number  of  agencies  esi 
tablished  was  shown.  The  number  of 
cars  contracted  for  and  with  whom 
contracted  were  shown.  It  was  fur- 
ther shown  that  the  general  demand 
for  gasoline  motor  cars  in  tlie  country 
in  1914  outran  the  supply  up  to  July 
1st,  With  this  and  other  like  data 
before  the  jury  it  was  proper  to  sub- . 
mit  to  them  the  question  as  to  what, 
if  anything,  plaintiffs  had  lost  by  be- 
ing deprived  of  the  right  to  complete 
their  contract."     Holton  v.   Monarch 
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wrongfully  discharged,  the  prima  facier  measure  of  his  damages 
is  tphe  amount  of  his  wages  for  the  unexpired  term,  less  what  he 
actually  earned  during  the  unexpired  period  in  whatever  occupa- 
tion or  what  he  might  have  earned  with  reasonable  diligence  in 
other  employment  of  the  same  general  nature.^' 


Sec.  797.  Relation  with  dealers  and  salesmen  • 
sub-dealer. 


dealer  and 


One  employed  by  a  dealer  to  assist  in  the  sale  of  automobiles, 
is  not  generally  considered  a  partner  of  the  dealer,  although  the 
basis  of  his  compensation  is  a  percentage  of  the  profits.'"'  Where 
an  agent  for  the  sale  of  machines  has  a  sub-agent  who  agrees  to 
take  a  certain  number  of  machines  but  fails  to  do  so,  the  measure 
of  damages  is  ordinarily  the  difference  between  tiie  cost  tO  the 
agent  and  the  selling  price  to  the  sub^agent;  but,  if  the  dealer  is 
able  to  sell  all  of  the  machines  he  can  procure  of  the  manufacturer 


Motor   Car   Co.    (Mich.),   168   N.   W. 
539. 

69.  Bertholf  v.  Fisk  (Iowa),  166 
N.  W.  713.  "  It  was  the  duty  of  the 
plaintiff  to  reduce  his  damages  by 
reasonable  effort  to  obtain  other  em- 
ployment. This  duty  went  no  far- 
ther, however,  than  that  he  should 
seek  other  employment  of  the  same 
general  nature.  He  was  not  bound 
to  seek  employment  of  a  different  na- 
ture. On  the  other  hand,  it  was  not 
forbidden  to  him  to  seek  employment 
of  a  different  nature  or  to  engage 
therein.  If  the  plaintiff  had  made  a, 
reasonable  effort  to  secure  employ- 
ment of  the  same  general  nature  and 
failed,  such  effort  would  be  conclu- 
sive upon  the  defendant.  If  he  failed 
to  seek  employment  of  the  same  gen- 
eral nature,  then  it  was  still  open  to 
the  defendant  to  show  in  reduction 
of  damages  what  employment  of  such 
general  nature  the  plaintiff  could 
with  reasonable  effort  have  obtained 
and  what  he  could  have  earned  there- 
in. The  plaintiff's  case  was  not  as  a 
matter  of  law  forfeited  by  his  failure 


in  that  regard.  His  failure  to  make 
the  effort  simply  subjected  him  to 
the  same  rule  of  mitigation  as  he 
would  have  been  subject  to  if  a  rea- 
sonable effort  on  his  part  would  have 
resulted  in  such  mitigation.  On  the 
other  hand,  if  the  plaintiff  chose 
other  occupation  of  a  different  na- 
ture, it  was  open  to  the  defendant 
at  his  option  to  show  plaintiff's  ac- 
tual earnings  in  such  occupation  in 
reduction  of  damages.  The  plaintiff 
would  commit  no  wrong  by  choosing 
such  other  occupation.  An  employee 
wrongfully  discharged  is  not  bound 
to  acquire  the  consent  of  his  former 
employe^  to  engage  in  some  different 
occupation.  He  is  bound  only  to  use 
reasonable  effort  to  reduce  his  prima 
facie  damages.  He  is  not  bound  to 
extend  this  effort  beyond  employment 
of  the  same  general  nature.  But,  if 
he  does  engage  in  different  employ- 
ment, he  had  not  thereby  sinned." 
Bertholf  v.  Fisk  (Iowa),.  166  N.  W. 
713. 

70'!.  Studebaker  Corp.  v.  Dodds,  161 
Ky.  543,  171  S.  W.  167. 


Manufactukebs  OB-  MoTOK  Vehicles.  1015 

notwithstanding  the  default  of  the  sub-agent  the  damages  he  sus- 
tains are  only  nominal.'^  It  is  an  implied  condition  of  the  contract 
between  the  agent  and  a  sub-agent  that  the  agent  will  be  able  t5 
furnish  the  machines  which  are  sold  by  the  sub-agent ;  and,  if  a  sale 
fails  through  no  fault  of  the  customer,  he  is  entitled  to  recover 
the  deposit  be  made  at  the  time  of  the  order,  and  neither  the  agent 
nor  the  sub-agent  can  retain  such  deposit  from  the  customer.'^  But, 
where  the  dealer  expressly  excepts  himself  from  liability  to  the 
sub-dealer  in  case  the  manufacturer  fails  to  deliver  the  required 
number  of  cars,  the  sub-dealer  is  not  entitled  to  recover  compensa- 
tion from  the  dealer  for  his  loss  of  time  in  attempting  to  make 

73 


Sec,  798.  Relation  with  dealers  and  salesmen — fixing  price 
for  sale  by  dealer. 

It  is  within  the  power  of  the  manufacturer  of  a  motor  vehicle 
to  dictate  the  price  at  which  the  machine  and  its  parts  shall  be 
sold  by  its  dealers.-''*  Neither  State  nor  federal  anti-trust  laws 
are  violated  by  the  acts  of  the  manufacturer  in  parceling  out  exclu- 
sive agencies  for  districts  and  then  prohibiting  the  sale  of  machines 
at  less  than  a  certain  price.''®    But  .after  the  machine  has  passed 

71.  Tedford  Auto  Co.  v.  Horn,  113  mentality  by  which  manufacturers 
Ark.  310,  168  S.  W.  133.  and    others    display    and    dispose    of 

72.  Bangs  v.  Farr,  209  Mass.  339,  their  goods  and  comodities,  and  make 
95  N.  E.  841.  See  also  Clark  v.  Ger-  sure  of  payment,  if  they  can.  It  is; 
linger  Motor  Car  Co.  (Wash.),  170  not  restrictive  of  trade  in  any  sense. 
Pac.    142.  Insurance      companies,      and      many 

73.  Clark  v.  Gerlinger  Motor  Car  other  occupations  and  trades,  parcel 
Co.   (Wash.),  170  Pac.  143.  out  their  territory  to  different  agents, 

74.  See  Whitney  v.  Biggs,  92  Misc.  and  make  similar  arrangements. 
(N.  Y.)   434,  156  N.  Y.  Suppl.  1107.  That  it  could  not  defeat  competition 

75.  Cole  3Iotor  Car  Co.  v.  Hurst,  is  obvious  to  the  court.  There  are 
228  Fed.  280,  wherein  it  w.as  said:  a  multitude  of  other  companies  from 
"  Surely  the  Cole  Company  had  the  whom  purchasers  can  readily  obtain 
right  to  determine  that  its  agents  motor  cars,  varying  in  little,  if  any- 
should  sell  its  cars  at  its  own  price.  thing,  from  the  perfectibility  of  the- 
True,  he  was  given  the  privilege  of  car  made  .by  the  plaintiff  company, 
selling  in  certain  counties,  and  no  It  is  common  knowledge  that  most, 
others,  and  he  was  restricted  from  if  not  all,  of  such  motor  companies 
selling  the  cars  of  other  motor  car  avail  themselves  oif  similar  arrange- 
companies  in  the  same  counties;  but  ments.  The  public,  indeed,  finds  it 
this   method   is   an    ordinary   instru-  no  small  task  to  avoid  the  competi- 
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from  the  dealer  into  the  hands  of  a  third  person.,  who  is  under  no 
contractual  relations  with  the  manufacturer,  the  latter  has  no 
control  over  the  machine  or  equipment.''^ 

Sec.  799.  Relation  between  manufacturer  and  consumer  — 
in  general. 

If  the  manufacturer  sells  a  motor  vehicle  to  a  customea*,  with- 
out the  intermediary  of  an  agent  or  dealer,  the  relation  between  the 
parties  is  that  of  vendor  and  vendee,  and  their  rights  are  deter- 
mined according  to  the  Law  of  Sales."  Or,  if  the  dealer  making 
a  sale  is  merely  an  agent  of  the  manufacturer,  then  the  ordinary 
relation  of  vendor  and  vendee  would  exist  between  the  parties. 
But,  as  is  stated  above,,'*  the  dealer  is  not  generally  an  agent  of 
the  manufacturer  so  as  to  bind  the  latter  by  his  representations. 
Where  the  dealer  is  not  an  agent  of  the  manufacturer,  the  customer 
purchasing  a  car  of  the  dealer  cannot  maintain  an  action  against 
the  manufacturer  for  a  failure  to  make  a  delivery.™ 

Sec.  800.  Relation  between  manufacturer  and  consumer  — 
liability  for  injury  from  defect. 

It  is  a  rule  of  the  Law  of  Torts  that  the  manufacturer  of  articles 
inherently  dangerous,  such  as  poisons  and  explosives,  for  example, 
may  be  liable  to  a  third  person  who  becomes  the  owner  thereof 
through  purchase  from  another  and  who  is  injured  by  reason  of 
negligence  in  the  manufacture  of  the  article.     Whether  this  doc- 

tion   and   ^licitations   of  the   agents  offered    for    sale    at    widely    varying 
or  consignees  of  such  companies.^   Pe-  prices?     Where,  then,  is  the  restraint 
riodicals  of  every  description  portray.  of  trade  in  this  transaction?     It  ex- 
advertise  and  enlarge  upon  the  vari-  ists  in  the  refusal   of  the  defendant 
ety    and    superiority    of   their    excel-  to   pay  the  balance   he  owes  for  the 
lencies.     There  surely,  then,  has  been  automobiles  he  received,  which,  since 
no   restraint   of  this   trade.     Was   it  capital   is    timorous,    may    have,    for 
not,  then,  easily  possible  that  in  the  the    future,    some    restraining    effect- 
flourishing  counties  of  the  Lone  Star  upon   similar  arrangements." 
State    enumerated    in    the    contract.  76.  Ford  Motor  Co.  v.  International 
notwithstanding    the     same,    anyone  .\utomobile  League.   209   Fed.   235.' 
might  have  purchased  a  Ford,  a  Cad-  77.  Chapter  XXX. 
lilac,   a   Pierce-Arrow,    a   Packard,   a  78.  Section  785. 
Chalmers,  a  Hudson,  or  any  other  of  79.  Anderson     v.     White     Co.,     68 
the  multitudinous  machines  which  are  Wasti.  568,  12.S  Pac.  1009. 
being    constantly    manufactured    and 
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trine  applies  to  motor  vehicles  is  a  question  on  whick  there  is  a 
conflict  of  decisions.  In  the  Circuit  Court  of  Appeals,  it  has. 
been  held  that  the  manufacturer  is  not  liable  for  injuries  sustained 
by  one  riding  in  an  automobile  when  a  wheel  of  the  machine  broke, 
the  manufacturer  having  purchased  the  wheels  of  a  reputable 
manufacturer.'"  And  a  similar  doctrine  has  been  supported  in 
OlclaJioma}^  On  the  other  hand,  other  State  courts  have  sustained 
the  liability  of  the  manufacturer  in  such  cases. '^    And  it  has  been 


80.  Cadillac  Motor  Co.  v.  .Johnson, 
221  Fed.  801. 

81.  Ford  Motor  Co.  v.  Liveaay 
(Okla.),  160  Pac.  901,  wherein  it  was 
said :  "  It  is  a  general  rule,  that  a, 
manufacturer  or  vendor  is  not  liable 
to  third  parties  who  have  no  con- 
tractual relations  with  him  for  neg- 
ligence in  the  construction,  manufac- 
ture, or  sale  of  the  articles  he  han- 
dles. In  the  leading  case  of  Winter- 
bottom  V.  Wright,  10  M.  &  W.  109, 
the  rule  is  placed  upon  the  ground 
of  public  policy.  There  would  be  no 
end  of  litigation  if  the  manufacturers 
were  to  be  held  liable  to  third  per- 
sons for  every  act  of  negligence  in 
the  construction  of  the  machines  they 
make  after  the  parties  to. whom  they 
have  sold  them  have  received  and 
accepted  them." 

82.  MacPherson  v.  Buick  Motor 
Co.,  217  N.  Y.  382,  111  X.  E.  1050, 
affirming  160  N.  Y.  App.  Div.  35, 
145  N.  Y.  Suppl.  462.  The  Court  of 
Appeals  in  this  case  said :  "  We  hold, 
then,  that  the  principle  of  Thomas 
V.  Winchester  is  not  limited  to  poi- 
sons, explosives  and  things  of  like 
nature,  to  things  which  in  their  nor- 
mal operation  are  implements  of  de- 
struction. If  the  nature  of  a,  thing 
is  such  that  it  is  reasonably  certain 
to  place  life  and  limb  in  peril  if  it 
is  negligently  made,  it  is  then  a  thing 
of  danger.  Its  nature  gives  warning 
of  the  consequences  to  be  expected. 
If  to  the  element  of  danger  there  is 
added  knowledge  that  the  thing  will 


be'  used  by  persons  other  than  the- 
purchaser,  and  used  without  new 
tests,  then,  irrespective  of  coiitract, 
the  manufacturer  of  this  thing  of 
danger  is  under  a  ^uty  to  make  it 
carefully.  That  is  as  far  as  we  are 
required  to  go  for  the  decision  of  this 
case.  There  must  be  knowledge  of-  a 
danger,  not  merely  possible,  but  prob- 
able. It  is  possible  to  use  almost 
anything  in  a  way  that  will  make  it 
dangerous  if  defective.  That  is  not 
enough  to  charge  the  manufacturer 
with  a  duty  independent  of  his  eon- 
tract.  Whether  a  given  thing  is  dan- 
gerous may  be  sometimes  a,  question 
for  the  court  and  sometimes  a  ques- 
tion for  the  .jury.  There  must  also  be 
knowledge  that  in  the  usual  course- 
of  events  the  danger  will  be  shared 
by  others'  than  the  buyer.  Such 
knowledge  may  often  be  inferred  from 
the  nature  of  the  transaction.  But 
it  is  possible ,  that  even  knowledge  of 
the  danger  and  of  the  use  will  not 
always  be  enough.  The  proximity  or 
remoteness  of  the  relation  is  a  factpr 
to  be  considered.  We  are  dealing 
now  with  the  liability  of  the  manu- 
facturer of  the  finished  product,  who 
puts  it  on  the  market  to  be  used 
without  inspection  by  liis  customers. 
If  he  is  negligent,  where  danger  is 
to  be  foreseen,  a  liability  will- follow. 
We  are  not  required  at  this  time  to 
say  tnat  it  is  legitimfite  to  go  back 
of  the  manufacturer  of  the  finished 
product  and  hold  the  manufacturers 
of   the   component   parts.      To    make 
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held  that  the  liability  of  the  manufacturer  may  extend,  not  only 
to  the  owner  of  the  machine,  but  also  to  one  riding  therein.*^ 


Sec.  801.  Relation  between  manufacturer  and  consumer  — 
duty  to  make  repairs. 

The  manufacturer  of  a  motor  vehicle  may  bind  itself  to  make 
repairs  thereto  at  its  own  expense  for  a  prescribed  period,  but  on 
the  expiration  of  such  period,  its  duty  to  make  such  repairs  will 


•cease, 


84 


their  negligence  a  cause  of  imminent 
danger  an  independent  cause  must 
•often  intervene;  the  manufacturer  of 
"the  finished  product  must  also  fail  in 
his  duty  of  inspection.  It  may  be 
thit  in  those  circumstances  the  neg- 
ligence of  the  earlier  members  of 
iihe  aeries  is  too  remote  to  constitute, 
as  to  the  ultimate  user,  an  action- 
able wrong.  (Beven  on  Negligence, 
3d  Ed.,  50,  51,  54;  Wharton  on  Neg- 
ligence, 3d  Ed.,  sec.  134;  Leeds  v. 
N.  Y.  Tel.  Co.,  178  N.  Y.  118;  Sweet 
T.  Perkins,  196  N.  Y.  482;  Hayes  v. 
Hyde  Park,  153  Mass.  514,  516.)  We 
leave  that  question  open.  We  shall 
have  to  deal  with  it  when  it  arises. 
The  difficulty  which  it '  suggests  is 
Tiot  present  in  this  case.  There  is 
here  no  break  in  the  chain  of  cause 
and  effect.  In  such  circumstances 
the  presence  of  a  kn6wn  danger,  at- 
tendant upon  a  known  use,  makes 
vigilance  a  duty.  We  have  put  aside 
the  notion  that  the  duty  to  safe- 
guard life  and  limb,  when  the  conse- 
quences of  negligence  may  be  foreseen, 
grows  out  of  contract  and  nothing 
else.  We  have  put  the  source  of  the 
obligation  where  it  ought  to  be.  We 
have   put   its   source   in   the   law." 

See  also  Quackenbush  v.  Ford  Mo- 
tor Co.,  153  N.  Y.  Suppl.  131,  where- 
-  in  the  courts  aayS :  "  A  modern  au- 
tomobile, properly  equipped  with 
brakes  and  assembled  in  harmony 
-with   the   plans  underlying   the  con-. 


struction,  is  not  inherently  a  dan- 
gerous machine.  In  the  hands  of  a 
reasonably  intelligent  and  careful 
operator  it  involves  no  greater  haz- 
ards to  the  public  than  a  team  of 
liorses  attached  to  a  wagon.  But 
this  theoretically  safe  machine  be- 
comes inherently  unsafe  when  it  is 
improperly  assembled  or  when  the 
brakes  are  constructed  of  materials 
which  will  not  stand  the  necessary 
strain  upon  them;  such  an  automo- 
bile, designed  for  use  upon  the  high- 
ways (-and  this  court  may  take  ju- 
dicial notice  of  the  use  to  which 
such  vehicles  are  commonly  put),  is 
a  menace  to  the  safety  of  the  public,, 
and  it  devolves  the  duty  upon  the 
manufacturer  to  use  proper  materials 
and  to  use  due  care  in  the  assem- 
bling of  such  materials  in  the  com- 
pleted machine,  and  the  character  of 
the  injuries  resulting  from  defective 
materials  and  construction  has  noth- 
ing to  do  with  the  question  of  the 
manufacturer's  duty.  .  .  .  The 
manufacturer  had  no  more  right  to 
send  out  a  car  with  a  brake  which 
was  not  properly  tested  than  he  had 
to  send  out  a  oar  with  a  wheel  which 
^vas  not  up  to  tlie  standard." 

83.  Olds  Motor  Works  v.  Shaffer, 
145  Ky.  616,  140  S.  W.  1047,  37  L. 
R.  A.  (N.  S.)  560,  Ann.  Cas.  1913  B. 
689. 

84.  Barry  v.  American  Locomotive 
Auto  Co.,  113  N.  Y.  Suppl.  826. 
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Sec.  802.  Relation  between  manufacturer  and  consumer  — 
sharing  profits  with  consumer. 

Where  a  manufacturer  of  automobiles,  for  the  purpose  of  giv- 
ing publicity  to  its  pi'oducts,  advei-tised  that  it  would  give  to  all 
retail  buyers  of  its  automobiles  a  certain  share  of  its  profits  dur- 
ing the  current  year,  providing  it  sold  a  certain  number  of  oars, 
one  who  purchased  an  automobile  from  an  agent  of  the  defendant, 
or  the  purchaser's  assignee,  is  entitled  to  receive  a  share  of  the 
profits,  the  conditions  of  the  advertisement  having  been  fulfilled, 
and  payment  cannot  be  refused  upon  the  ground  that  the  bill  of 
sale  of  tbe  car  given  by  the  agent  some  months  after  the  actual 
sale  stated  that  the  sale  did  not  come  within  the  provisions  of  the 
defraidant's  offer.  The  agreement  of  the  defendant  through  its  ad- 
vertisement is  an  entirely  different  transaction  than  the  sale  of  the 
car  between  the  purchaser  and  the  agent.  Such  a  promise  to  divide 
pi-ofits  is  not  a  mere  gratuity,  but  a  request  to  the  public  which, 
wheni  acted  upon,  is  binding.^^ 

Sec.  803.  Trade  marks. 

Valid  trade  marks  of  the  manufacturers  or  motor  vehicles  and 
their  accessories  will  be  protected  by  the  courts. ^^    Thus  the  Ford 

85.  Ford  v.  Ford  Motor  Co.,  181  quent  use  of  the  trade  name  is  ille- 
N.  Y.  App.  Div.  38,  168  N.  Y.  Suppl.  gat,  and  an  injunction  may  be  pro- 
176.  See  also  Ford  v.  Ford  Motor  cured  to  stop  it.  Tlie  public  certainly 
Co.,  179  N.  Y.  App.  Div.  472.  have  a  right  to  fair  dealing,  and  the 

86.  Trademarks. —  With  the  great  conduct  of  a  business  in  such  a  man- 
variety  of  automobile  supplies  and  ner  that  there  is  an  express  or  im- 
accessories  continually  being  placed  plied  representation  that  the  gooda 
upon  the  market  and  sold  under  vari-  or  business  of  one  man  are  the  goods 
OU8  trade  names,  it  Is  not  to  be  won-  or  business  of  another  is  an  illegal 
dared  at  that  the  trademarks  under  depredation  not  only  upon  the  public 
which    certain    supplies    and     acces-  but  upon  the  dealer. 

sories   are   sold   should  be   infringed.  In   order   to   obtain  the  advantage 

An   intentional   infringement   of   this  of  one's  good  will  and  reputation  in 

character   certainly   cannot  be   toler-  the  eondxict  of  his  business,  and  the 

ated   for   an   instant.     There   are   in-  qualities  of  the  article  which  he  han- 

atances,   however,   where   a   party   or  dies,   it   has   been   the   custom   for   a 

a  concern  may  adopt  a   trade  name  long  time  to  affix  to  the  goods  em- 

or  trademark  in  ignorance  of  the  fact  ployed   in   the   particular   business   a 

that  another  already  uses  a  similar  name  or  some  particular  mark  to  dis- 

trade  name  or  mark.     Of  course,  un-  tinguish    these    goods    from    similar 

der    such    circumstances    the    subse-  goods  produced  by  others  engaged  in 
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Motor  Company  can  enjoin  a  dealer  from  advertising  auto  parts 
as  Ford  articles,  where  they  are  not  made  by  such  company,  but 
are  adapted  for  use  on  "  Ford  "  cars.*'    And  the  manufacturex-  of 


the  same  business.  These  distinguish- 
ing marks  are  called  trademarks,  and 
their  use  has  been  very  general  in 
all  countries  from  ancient  times. 

A  trademark  may  be  defined  as  a 
name,  sign,  symbol,  or  device  which 
is  applied  or  attached  to  the  goods 
ofl'ered  for  sale  in  the  market,  so  as 
to  distinguish  them  from  other  goods 
^old  by  others. 

A  trademark  in  order  to  be  valid 
must  be  distinctive.  It  also  must 
have  some  actual  physical  connection 
with  the  goods.  It  Is  sufficient,  how- 
,  ever,  if  the  mark  is  affixed  either 
upon  the  goods  themselves  or  upon  a 
box  or  wrapper  containing  them,  or 
in  some  other  way  physically  at- 
tached to  the  article.  An  unlawful 
bjisineas  cannot  secure  a  valid  trade- 
j  mark,  and  a  trademark  must  not  be 
in  itself  illegal  or  immoral  or  against 
public  policy.  No  sign  or  symbol  can 
be  used  as  a  valid  trademark  which 
from  tlie  fact  conveyed  by  its  pri- 
mary meaning  others  may  employ 
with  equal  truth  and  with  equal 
rights  for  the  same  purposes.  Arbi- 
trary and  fanciful  words  may  con- 
stitute a  valid  technical  trademark, 
such,  for  example,  as  the  word 
"  Star,"  as  applied  to  shirts,  and 
"  Ideal,"  as  applied  to  fountain  pens, 
etc. 

Newly  coined  and  invented  words 
may  also  constitute  valid  trademarks. 
These  are  frequently  found  in  the  au- 
tomobile trade,  and  may  be  protected 
against  infringement. 

The  color  of  an  article  or  label,  or 
its  form  or  size,  can  rarely  if  ever 
be  protected  as  a  technical  trademark. 
Neither  can  the  name  of  the  sub- 
stance out  of  which  it  is  manufac- 
tured be  protected. 


Words  of  quality,  character,  grade, 
excellence,  popularity,  processes  of 
manufacture,  purpose  of  use,  ingre- 
dients, geographical  terms,  are  usu- 
ally incapable  of  being  protected. 

Trademarks  and  trade  names  are- 
acquired  by  mere  adoption  and  use. 
Statutory  provisions  for  the  regis- 
tration of  trademarks,  as  a  general 
rule,  apply  only  to  words,  marks,  or 
symbols  whicli  have  already  become- 
trademarks  by  adoption  and  use. 
The  purpose  of  registry  is  simply  to- 
facilitate  the  remedy.  JRegistraition 
confers  no  new  rights.  The  exclu- 
sive right  to  the  trade  name  belongs 
to  the  one  who  was  first  to  appro- 
priate and  use  it  in  connection  with 
the  goods  in  question,  and  not  to  the- 
invenjior  or  the  one  who  first  sug- 
gested it.  The  necessity  of '\ise  is 
vital.  The  popular  misapprehension 
tliat  a  trademark  must  be  registered 
in  order  to  be  protected  should  be 
corrected.  Those  who  first  use  a 
trademark  may  enjoin  otliers  who 
seek  to  use  a  similar  device,  symbol, 
or  mark,,  and  who  attempt  to  trade 
on  the  good  name  and  good  will  of 
another's  business. 

87.  Ford  Motor  Co.  v.  Wilson.  223 
Fed.  808,  wherein  it  was  said: 
"  While  the  defendant  has  a  right  to 
inform  the  public  that  he  is  manu- 
facturing articles  suitable  for  use  on 
Ford  machines,  he  should  not  be  per- 
mitted to  advertise  them  as  Ford 
articles,  but  should  be  required  to 
describe  them  in  such  way  as  to  in- 
dicate that  they  are  not  manufac- 
tured by  the  complainant. 
Even  had  the  complainant  some 
knowledge  of  the  description  of  the 
defendant's  articles  as  Ford  articles, 
mere  nonaetion.  or  the  ignoring. of  a 
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^'  Imperial "  automobile  tires  can  enjoin  defendants  who  have  or- 
ganized a  corporation  under  the  name  of  "  Imperial  Tire  Com- 
pany "  and  who  are  making  tires  with  the  name  "  Imperial  " 
moulded  thereon.^*  But  it  has  been  held  that  the  manufacturer 
first  making  lamps  with  a  flaring  front  is  not  entitled  to  a  monoplj 
of  the  words  "  flare  front."*'  And  the  words  "  Yellow  Taxicab 
Company  "  may  be  acquired  as  a  valid  trade  mark,  so  that  a  use 
of  a  similar  name  by  another  may  be  enjoined.'" 


few  instances  of  violation  of  rigiit, 
■could  not  deprive  it  of  the  right  to 
stop  an  unauthorized  use  of  its  name 
when  such  use  became  of  considerable 
magnitude,  nor  could  it  confer  upon 
the  defendant  any  right  to  put  forth 
his  goods  with  what  must  be  held  to 
be  a  misrepresentation  as  to  origin. 
While  the  defendant  may  have  con- 
sidered himself  morally  justified  in 
calling  these  articles  Ford  articles. 
Tjecause  they  were  adapted  for  use  in 
Ford  machines,  such  an  option  would 
be   erroneous,    since,   in   common   ac- 


ceptation, the  word  '  Ford  '  would  in- 
dicate, not  merely  adaptation  to  use 
in  Ford  machines,  but  articles  manu- 
factured by  the  complainant  com- 
pany. It  is  in  the  latter  respect  that 
the  defendant  has  violated  the  eom- 
plaindnt's  rights." 

88.  McGraw  Tire  &  Rubber  Co.  v. 
Griffith,  198  Fed.  566. 

89.  Rushmore  v.  Manhattan,  etc., 
Stamping  Works,  163  Fed.  939,  lil  L. 
R.  A.    (N.  S.)    369. 

90.  Yellow  Cab  Co.  v.  Cook's  Taxi- 
cab  Co.   (Minn.),  171  N.  W.  269. 
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829.  Indemnity  insurance  —  age  of  driver. 
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.Section  840.  Theft  insurance^ by  persons  not  in  service  of  owner. 

841.  Theft  insurance  —  stealing  proceeds  of  sale  of  automobile. 
843.  Theft  insurance  —  sufficiency  of  proof  of  theft. 

843.  Theft  insurance  —  amount  of  dattiage. 

844.  Theft  insurance  —  subrogation  of  insurer. 

845.  Accident  insurance. 

Sec.  804.  Fire  insurance  —  construction  of  policy. 

A  policy  of  insurance  should  'be  interpreted  by  the  rules  which 
are  applicable  to  other  written  contracts  for  the  purpose  of  ascer- 
taining and  giving  effect  to  the  real  intention  of  the  parties.  It 
should  be  construed  strictly  against  the  insurer  and  favorably  to- 
the  insured,  when  there  is  doubt  or  ambig-uity  in  its  terms,  as  it  is 
supposed  to  be  prepared  by  the  former.  But  the'object  of  the  con- 
tract being  to  afford  an  indemnity  against  loss,  it  should  be  so 
considered  as  to  effectuate  this  purpose,  rather  than  in  a  way  which 
will  defeat  it.  It  should  have,  from  every  point  of  view,  a  fair 
and  reasonable  construction,  unless  it  be  so  clearly  and  unambigu- 
ously expressed  as  not  to  require  construction,  when  its  words  will 
be  taken  in  the  plain  and  ordinary  sense. -"^  The  rule  that  an  in- 
surance policy  is  to  be  liberally  construed  in  favor  of  the  insured 
is  not  carried  to  the  extent  of  construing  the  policy  contrary  to  its 
manifest  intent  and  express  condition.^ 

Sec.  805   Fire  insurance  —  insurable  interest. 

An  insurance  policy  issued  on  an  automobile  to  one  who  has  no 
insurable  interest  in  the  machine  is  void ;  and,  upon  the  assignment 
of  such  policy  to  another,  the  assignee  has  no  rights  thereunder.' 

Sec.  806.  Fire  insurance  —  false  representations. 

Whether  a  misrepresentation  or  concealment  will  avoid  a  policy 
of  insurance  depends,  as  a  general  proposition,  upon  its  materiality 
to  the  risk  undertaken.^  An  alleged  misrepresentation  made  in  an 
application  for  insurance  upon  an  automobile  is  not  a  warranty, 

1.  Crowell  V.  Maryland  Motor  Car  3.  O'Neill  ^ .  Queen  Ins.  Co. 
Ins.  Co.,  169  N.  Car.  35,  85  S.  E.  37.  (Mass.),  119  N.  E.  678. 

2.  Marmon  Chicago  Co.  v.  Heath,  4;  British,  etc.,  Ins.  Co.  of  Liver- 
305  111.  App.  605.  pool  V.  Cummings,  113  Md.   350,   76 

Atl.    571. 
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and,  if  pix)ved  to  be  untiiie,  does  Bot  avoid  the  policy,  unless  it  is 
material  to  tlie  risk  assumed  by  tbe  insurer.^  The  burden  of  show- 
ing the  falsity  of  the  representation  as  well  ^as  its  materiality  is 
Tipon  the  insurance  company.^  A  repiresentation  as  to  the  age  or 
year  of  manufacture  of  a  motor  vehicle  is  generally  deemed  a  ma- 
terial one,  and  an  assured  who  has  falsely  stated  such  matter  in 
his  application,  may  be  unable  to  collect  insurance  in  case  of  dam- 
age by  fireJ  Indeed,  it  has  been  held  that  the  fact  that  the  errone- 
ous statement  was  made  innocently  will  not  aid  the  assured.*  In 
such  a  case  it  is  also  held  not  to  be  important  that  the  agent  saw 
the  ear  and  that  he  might  have  learned'  the  true  facts,  it  appeai-ing 


5.  British,  etc.,  Ins.  Co.  of  Liver- 
pop!  V.  Cummings,  113  Md.  350.  76 
jVtl.    571. 

6.  British,  etc.,  Ins.  Co.  of  Liver- 
pool V.  Cummings,  113  Md.  350,  76 
Atl.    571. 

7.  Soloman  \ .  Federal  Ins.  Co. 
(Cal.),  167  Pac.  859;  Smith  v.  Amer- 
ican Automobile  Ins.  Co.,  188  Mo. 
App.  297,  175  S.  W.  113;  Reed  v.  St. 
Paul  Fire  &  M.  Ins.  Co.,  165  N.  Y. 
App.  Div.  660,  151  N.  Y.  Suppl.  274; 
Harris  v.  St.  Paul  Fire  &  Marine  Ins. 
Co.,  136  N.  Y.  Suppl.  118.  Compare 
St.  Paul,  etc.,  Ins.  Uo.  v.  Huff  (Tex. 
Civ.  App.),  172  S.  W.  755.  "The 
misrepresentation  that  the  ear  was  a 
1910  model  while  it  was  in  fact  a 
1906  model,  was  clearly  a  misrepre- 
sentation of  a  material  fact.  It  is 
impossible  for  insurance  agents  to 
ascertain  the  condition  of  the  car 
from'its  outside  appearance.  The  con- 
dition largely  depends  upon  the  wear- 
ing of  the  gears,  which  are  concealed 
within  metal  bound  cases.  It  also 
largely  depends  upon  the  year  of  thp 
manufacture,  as  it  is  a  matter  of 
common  knowledge  that  in  the  manu- 
facture of  automobiles  changes  are 
made  from  year  to  year  to  remedy 
defects  that  are  found  to  exist,  and 
to  add  to  the  conveniences  and  safety 
in  the  use  of  the  car,  as  are  shown  to 


be  important  tiirough  experience.  It 
is  matter  of  common  knowledge  that 
in  1912  a  1910  Premier  was  of  value 
greatly  in  excess  of  that  of  a  1906 
Premier  of  the  same  model.  So  that 
there  was  a  clear  misrepresentation 
of  a  material  fa,ct,  which  as  matter 
of  law  vitiates  the  defendant's  con- 
tract." Reed  v.  St.  Paul  Fire  &  M. 
Ins.  Co.,  165  K.  Y.  App.  Div.  660, 
151  N.  Y.  Suppl.  374.  "  If  the  fact 
that  the  machine  is  five  years  old  in- 
stead of  two  is  not  material  to  the 
risk  we  cannot  see  well  what  would 
be.  But,  however  this  may  be,  cer- 
tainly the  company  has  a  perfect 
right  to  say  it  will  not  insure  an  au- 
tomobile thiat  is  over  fiye  years  old. 
And  if  the  car  was  represented  to  the 
company  to  be  only  two,  when  it  was 
five  years  old,  and  the  company  had 
no  means  nor  opportunity  of  know- 
ing any  different,  then  there  was  no 
contract  of  insurance  entered  into  by 
the  company  with  reference  to  this 
car.  Hence,  we  think  the  representa- 
tion as  to  the  age  of  the  car  was  ma- 
terial to  the  risk  as  a  matter  of 
law."  Smith  v.  American  Automo- 
bile Ins.  Co.,  188  Mo.  App.  297,  175 
S.  W.  113. 

8.  Smith  V.  American  Automobile 
Ins.  Co.,  188  Mo.  App.  297,  175  S.  W. 
113. 
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that  he  was  in  fact  a  broker  rather  than  an  agent  of  the  company.' 
Eut,  OH  the  other  hand,  it  has  been- held  that,  where  the  application 
correctly  gives  the  make,  horse  power,  and  manufacturer's  uumbei' 
of  the'  machinej  but  innocently  misstated  the  year  of  manufacture, 
and  it  appeared  that  the  insurer's  agents  had  information  at  hand 
to  determine  the  age  of  the  ear  from  the  number,  it  was  charged 
with  notice  of  the  age  and  was  esto;^ped  to  assert  the  misstatement 
as  a  defense.^**  And,  under  similar  circumstances,  it  has  been 
held  to  be  a  question  for  the  jury  whether  the'  misstatement  was 
material."  A  statement  as  to  the  cost  of  the  car  to  the  insured, 
especially  in  the  case  of  a  "  valued  "  policy,  is  material,  and  if 
falsely  stated  may  avoid  the  policy.'^ 

Sec.  807.  Fire  insurance  —  change  of  title. 

Where  an  insurance  policy  covering  an  automobile  contains  a 
provision  that  it  shall  be  void  in  case  of  a  change  of  title,  such 
provision  is  binding;  upon  the  insured  and  if  he  sells  such  automo- 
mile  the  policy  will  beinvalidated.  Thus  where  the  owner  of  such 
a  vehicle  entered  into  two  transactions  the  first  of  which  consti- 
tuted a  sale  with  a  chattel  mortgage  to  secure  the  purchase  money 
and  the  second  of  which  constituted  a  complete  surrender  of  the 
chattel  mortgage,  it  was  held  that  there  was  a  completed  sale  which 
avoided  the  policy.^'    But,  where  a  policy,  provided  that  a  change 

9.  Smith  V.  American  Automobile  own  business  could  have  been  ap- 
Ins.  Co.,  188  Mo  .App.  297,  175  S.  W.  praised  of  them,  it  has  no  right  to 
113.  set   up    its    ignorance   as   an    excuse. 

10.  British,  etc.,  Ins.  Co.  of  Liver-  It  mvist  be  treated  as  knowing  what 
pool  V.  Cummins,  113  Md.  350,  76  it  ought  to  have  known.'  The  year 
Atl.  571,  wherein  it  was  said:  "As  in  which  the  car  was  built  was-  not 
Avas  said  by  Chief  Justice  McSherry  within  the  peculiar  knowledge  of  the 
in  Monahan  v.  Mutual  Insurance  Co.,  appellee,  nor  had  he,  after  furnishing  . 
103  Md.  157,  63  Atl.  212,  5  L.  H.  A.  Smith  with  the  said  number,  any 
759 :  'All  the  cases  which  hold  the  means  or  opportunities  of  ascertain- 
eontract  of  insurance  to  be  vitiated  ing  this  fact  that  were  not  equally 
by  the  mere  representation  of  a  mere  accessible  to  Smith,  the  agent  of  the 
fact  when  no  warranty  ia  involved  company,  whose  duty  it  was  to  pass 
have  relation  to  facts  which  were,  or  upon  the  application." 

which  ought  to  have  been  peculiarly,  11.  Locke   v.    Royal   Ins.    Co.,    220 

.within   the  knowledge   of   the   appli-  Mass.  202,  107  N.  E.  911. 

cant,  and  which  were  not  within  the  12.  Soloman    v.    Federal    Ins.    Co. 

knowledge    of   the    insured.      If    the  (Cal.),  167  Pac.   859. 

company  ought  to  have  known  of  the  13.  Hamilton  v.  Fireman's  Fund 
facts,  or  with  proper  attention  to  its 

65 
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of,  o]iviiership  of  the  property,  without  the  written  conseiat  of  the 
insurance  company,  rendered  the  policy  void,  and  iliat  agents  of 
the  company,  could  not  waive  any  provision  of  the  policy  ^unless ' 
the  waiver  was  written  upon  the  policy  or  attached,  thereto,  yet 
where  the  local  agent  of  the  company  knew,  before  he  issued  the 
policy  that  the  automobile  had  been  sold  by  the  assured,  it  was 
held  that  the  comp'any  was  bound  by  such  knowledge,  and  was 
estopped  from  setting  up,  as  a  defense  to  a  suit  upon  the  policy,, 
the  noncompliance  of  the  plaintiff  with  the  policy.-^* 

Sec.  808.  Fire  insurance  —  incumbrance  on  property. 

It  has  been  held  that  a  provision  in  a  policy  of  insurance  on  an 
automobile  that,  if  the  property  be  or' become  encumbered  by  a 
chattel  mortgage,  the  policy  shall  be  void,  is  a  valid  provision,  and 
if  the  assured  so  encumbers  the  machine,  the  insurance  company 
has  the  right  to  insist  that  its  liability  under  the  policy  has  ter- 
minated.-^^ 

Sec.  809.  Fire  insurance  —  private  garage  warranty. 

Where  a  policy  of  insurance  on  an  automobile  contains  a  clause 
that,  in  consideration  of  the  reduced  rate  at  which  the  policy  is 
written,  it  is  understood  that  the  property  insured  shall  be  kept 
or  stored  in  a  certain  private  garage,  with  the  privilege,  however,, 
to  operate  the  car  and  to  house  in  any  other  building  for  a  period 
not  exceeding  fifteen  days  ai  any  one  time,  providing  the  car  is 
en  route,  visiting,  or  being  cleaned  or  repaired,  it  has  been  held 
that  a  permanent  removal  of  the  machine  to  another  State  renders 
the  insurance  contract  void.-^®    The  provision  for  keeping  it  in  a 

Ins.  Co.   (Tex.  Civ.  App.),  177  S.  W.  tliis    breach    of    the    private    garage 

17.S.  warranty.       The     plaintiff     contends 

14.  Commercial  Union  Assur.  Co.  that  the  breach  of  warranty  was  im- 
V.  Lyon,  17  Ga.  App.  441,  87  S.  E.  material,  because  it  in  no  way  con- 
761.  tributed  to  the   loss,   citing  Revisal, 

15.  Springfield  F.  &  M.  Ins.  Co.  v.  §  4808.  This  position  is  untenable. 
Chandler,  41  App.  D.  C.  209.  In  construing  that  section,  this  court 

16.  Lummus  v.  Fireman's  Funds  has  held  that,  in  application  for  a 
Ins.  Co.,  167  N.  C.  654,  83  S.  E.  688,  policy  of  insurance,  every  fact  stated 
wherein  the  court  said :  "  The  con-  will  be  deemed  material  which  would 
tention  of  the  defendant  is  that  the  materially  influence  the  judgment  of 
policy    became    forfeited    because    of  an   insurance   company  either  in   ac- 
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private  garag:e  may  be  waived  by  the  OQmpajiy,  as  where  its  gen- 
_  eral  agent  advises  the  assured  that  the  company  has  no  objection 
to  certain  visits  to  other  places." 

Sec.  810.  Fire  insurance  —  safe-guarding  machine. 

Where  a  policy  contains  no  provision  requiring  the  owner  of  the 
vehicle  to  safeguard  the  machine  after  a  fire,  the  fact  that  there 
were  two  fires  occurring  a  few  days  apart  which  resulted  in  ihe  de- 
struction of  the  machine  and  that  the  ownei-  was  negligent  in  safe- 
guarding the  machine  after  the  first  fire,  does  not  defeat  a  recovery 
on  the  policy.^* 

Sec.  811.  Fire  insurance  —  use  for  rent  or  hire. 

Fire  insurance  policies  on  motor  vehicles  used  for  the  pleasure 
or  business  purposes  of  the  owner  frequently  contain  a  provision 
that  the  machine  shall  not  be  used  for  carrying  passengers  for 
compensation,  and  that  it  shall  not  be  rented  or  leased.  Such  a 
provision  is  valid  and  its  violation  results  in  the  avoidance  of  the 
policy.-^'  Where  a  policy  of  fire  insurance  on  an  automobile,  issued 
to  plaintiff  and  one  who  bought  the  automobile  from  plaintiff  and 

cepting  the  risk  or  in  fixing  thera-te  insertion  of  this  provision  in  the  con- 
of  premium.  Bryant  v.  Insurance  tract.  The  contention  of  the  plain- 
Co.,  147  N.  C.  181,  60  S.  E.  983.  It  tiff  that  the  policy  could  remain  dor- 
is  further  held  in  the  same  case  that  mant  for  six  months,  and  then  be  re- 
it  is  not  necessary,  in  order,  to  de-  vived  suddenly  because  the  property 
teat  a  recovery  upon  .  iich  policy  of  was  burned  up  in  a  repair  shop,  is 
insurance,  that  a  material  misrepre-  utterly  untenable.  When  the  owner 
sentation  by  the  applicant  must  be  took  the  automobile  away  from  the 
shown  to  have  contributed  in  some  garage  in  Columbus,  it  was  not  for 
way  to  the  loss  for  which  indemnity  a  temporary  purpose.  There  was  a 
is  claimed.  See  also  Fishblate  v.  Fi-  removal  of  the  property  permanently 
delity  Co.,  140  N.  C.  589,  53  S.  E.  to  another  State  which,  under  the 
354.  Nothing  is  better  settled  than  provisions  of  the  policy  which  we 
that  the  location  of  the  property  in-  have  cited,  rendered  tlie  contract  of 
sured  is  essentially  material  in  con-  insurance  void." 
tracts  of  insurance,  and  enters  17.  Commercial  Union  Assur.  Co. 
largely  into  the  consideration  of  the  v.  Hill  (Tex.  Civ.  App.).  167  S.  W. 
company   in   fixing  the   rate   of  pre-  1095. 

mium.     The  clause  of  the  policy  in  18.  St.  Paul,  etc.,  Ins.  Co.  v.  Huff 

this   ease,   containing   this   warranty  (Tex.  Civ.  App.),  172  S.  W.  755. 

expressly  declares  that  a  reduced  rate  19.  Orient  Ins.  Co.  v.  "Van  Zandt 

of  premium  is  granted  "because  of  the  Drug  Co.    (Okla.),  151  Pac.   333. 
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gave  back  a  jnortgage  for  pax't  of  the  puroh^e  price,  provides  that 
the  automobile  shall  n&t  be  used  for  renting  purposes  or  for  hire,' 
and  the  evidence  shows  that  such  cariwas  used  mainly,  if  not  en- 
tirely, for  livery  purposes  by  such  mortgagor,  there  can  be  no  re- 
covery under  .the  policy.^  But  such  a  provision  does  not  forbid 
the  casual  carrying  of  passengers  for  hire  upon  a  particular  oc- 
casion, without  making  a  business  of  carrying  passemgers.^^  The 
condition  in  a  policy  of  fire  insurance  issued  on  an  automobile  to 
the  mortgagee  and  mortgagor  of  the  car,  as  their  respective  interests 
might  appear,  that  the  car  shall  not  be  used  foi'  renting  purposes 
or  for  hire,  applies  to  both  the  mortgagor  and  the  mortgagee.^^ 
In  some  States,  the  violation  of  the  clause  as  to  renting  does  not 
avoid  the  policy,^  unless  the  injury  to  the  machine  ensued  at  a  time 
when  the  clause  was  so  violated.^' 

Sec.  812.  Fire  insurance — determination  of  amount  of  loss. 

Insurance  policies  generally  provide  that,  when  the  insurer  and 
the  assured  are  unable  to  agree  as  to  the  amount  of  the  damage, 
the  paiiies  shall  each  appoint  an  appraiser,  and  in  case  of  the 
failure  of  the  appraisers  to  agree  an  umpire  shall  be  chosen,  the 
decision,  of  two  to  be  final  on  the  amoiuit  of  dajiiage.  If  the  um- 
pire and  one  of  the  appraisers  agree  as  to  the  amount  of  injury, 
it  is  not  necessary  that  the  other  appraiser  sign  the  award.^*    But 

20.  Marmon  Chicago  Co.  v.  Heath,  instance,  and  that,  too,  without  the 
205  111.  App.  d05.  knowledge   or  consent   of   the   owner, 

21.  Crowell  v.  Maryland  Motor  Car  but  something  of  a  more  permanent 
Ins.  Co.,  169  N.  C.  35,  85  S.  E.  37;  nature.  19  Cyc.  736.  This  car  was 
Commercial  Union  Assur.  Co.  v.  Hill  not  '  rented  '  in  the  sense  of  that  word 
(Tex.  Civ.  App.),  167  S.  W.  1095.  as  employed  in  the  policy,  but  it  was 
(jompare  Elder  v.  Federal  Ins.  Co..  used  by  the  plaintiff's  servant  to 
313  Mass.  389,  100  N.  E.  655.  "  The  carry  the  hunters  to  the  country,  but 
cla'use  in  this  policy,  upon  the  al-  this  can  hardly  be  considered  as  being 
leged  violatioii  of  which  the  defend-  engaged  in  the  'passenger  service.'" 
ant  relies  to  defeat  a.  recovery,  pro-  Crowell  v.  Maryland  Motor  Car  Ins. 
vides    that    the    motor    car    insured  Co.,  169  N.  Car.  35,  85  S.  E.  37. 

'  will  not  be  rented  or  used  for  pas-  22.  Marmon  Chicago  Co.  v.  Heath, 

senger  service  of  any  Icind  for  hire,  205  111.  App.  615. 

except  by  special  consent  of  the  com-  23.  Berryman  v.   Maryland  Motor- 

pany  indorsed  on  the  policy.'     It  is  car  Ins.  Co.    (Mo.  App.),  204  S.  W. 

apparent,  we  think,  that  the  parties,  738. 

by  this  clause,  contemI)lated,  not  a  24.  Union  Marine  Ins.  Co.  v.  Char- 
single  act  of  renting  or  using  the  car  lie's  Tr,  Co.,  186  Ala.  443.  65  So.  78. 
for  hire,   a  mere   casual   or   isolated 
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one  appraiser  and  the  umpire  cannot  propeed  .arbitrarily  and  ex- 
elude  the  other  appraiser  from  consideration  in  the  matter.  Each 
appraiser  is  entitled  to  notice  of  the  meetings  and  to  be  heard  on 
the  ques.ti(Mis  in  dispute. ^^  The  fact  that  the  property  is  totally 
destroyed  by  fire  does  not,  in  those  cases  where. "  valued  "  policies 
are  not  in  force,  preclude  an  appraisement  of  ;the  loss.^^  STor  is 
an  insurance  company  precluded  from  an  appraisal  because  it  ad- 
mits liability  to  a  certain  amount.^^ 

Sec.  813.  Fire  insurance  —  acceptance  of  repairs  in  lieu  of 
money. 

Where,  after  an  injury  to  an  automobile  truck  by  fire,  the  com- 
pany and  the  o^vner  agreed  that  the  company,  in  lieu  of  inaking 
a  cash  settlement  for  the  loss,  should  repair  the  machine,  it  ^vas 
held  that  the  an-angement  constituted  a  new  contract  between  the 
parties  which  terminated  their  rights  imder  the  policy,  and  the 
fact  that  the  repairs  were  iinreasonably  delayed  did  ?iot  authorize 
the  owner  to  maintain  an  action  on  the  policy.  The  only  remedy 
for  the  oA\Tier  in  ease  of  unreasonable  idelay  in  repairs,  is  for  dam- 
ages for  breach  of  the  agreement  to  repair.^ 

Sec.  814.  Fire  insurance  —  valued  policy. 

A  statute  providing  that  "  no  company  shall  take  a  risk  on  any 
property  •  i-,,  ,  at  a  riatio  greater  ,0i an  three-fourths ; of  the 
value  of  the  property  insured,  and  when  taken,  its  value  shall  not 
be  questioned  in  any  proceeding  "  is  held  to  be  something  more 
than  what  is  usuaJly  regarded  as  a  valued  policy  statute  in  that  it 
contains  an  inhibition  against  every  conipany  in  taking  a  risk  at  a 
greater  value  than  specified'  and  estops  the  comp&iiy  after  a  valid 
policy  is  issued  from  disputing  that  the  subject  matter  of  the  in- 
surance was  of  a,  value  at  the  time  the  policy  was  issued  not  only 
equal  to  the  amount  of  the  insurance  written  thereon,  but  one- 

25.  Jones   v.   Orient   Ins.    Co.,    184  28.  Gaffey    v.    St.    Paul,    etc.,    liis. 
Mo.  App.  402,  171  S.  W.  38.    '  Co.,   221   X.  Y.   113,   116  N.  E.   778, 

26.  Hart   v.    Springfield,   etc.,    Co.,  reversing  Gaffey  v.  St.  Paul  Fire  & 
136  La.  114,  66  So.  558.  M.  I.  Co.,  164  N.  Y.  App.  Div.  381, 

27.  Hart  v.   Springfield,   etc.,    Co.,  149  N.  Y,  SUppl.  859. 
136  La.  114,  66  So.  558. 
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fourth  more  as  well.  Representation,  however,  in  this  respect  if 
falsely  made  with  a  fraudulent  intent  would  it  is  held  have  a 
different  effect.  In  this  connection  the  court  said :  "  It  seems  to 
be  entirely  clear  that  the  statute  is  designed  only  to  conclude  the 
matter  of  the  value  of  the  subject  of  insurance  stipulated  in  a 
policy  contract  fairly  entered  into  with  respect  to  such  valuation. 
In  other  words,  false  and  fraudulent  representations  of  fact,  not 
mere  expressions  of  opinion,  designedly  made  with  sinister  mo- 
tive relative  to  the  value  of  the  property  as  an  inducement  to  the 
contract  of '  insurance  fixing  the  valuation,  if  believed  and  acted 
upon  by  the  insurer  so  as  to  cause  the  company  to  issue  a  policy 
considerably  in  excess  of  the  true  value  of  the  property  at  the 
time,  should  be  regarded,  not  only  as  material,  to  the  risk,  but  suf- 
ficient to  render  the  contract  void  from  its  inception.  In  this  view 
such  matter  may  be  shown  in  defense  notwithstanding  the  valued 
policy  statute."  ^' 

Sec.  815.  Collision  insurance  —  in  general. 

Insurance  policies  are  written  upon  motor  vehicles  to  indemnify 
the  owner  from  injuries  to  the  machine  sustained  from  collisions 
with  other  vehicles  or  obstructions.  The  burden  is  upon  the  as- 
sured to  show  that  the  object  with  which  the  machine  collided  was 
one  within  the  terms  of  the  policy.^" 

Sec.  816.  Collision   insurance  —  collision  with   stationary 
objects. 

Policies  of  the  type  under  consideration  generally  permit  a  re- 
covery for  injuries  occasioned  by  a  collision  with  either  a  moving 
or  a  stationary  body.'^    In  fact  the  expres&ion  "  collision  with  "  as 

29.  Farber  v.  American  Automobile  tliat  the  valuation  stated  in  the  pol- 

Ins.  Co.,  191  Mo.  App.  307,  177  S.-  \V.  icy  is  controlling.     Hoffman  \-.  Prus- 

675.  sian  Nat.   Ins.   Co.,   181   N.   Y.    App. 

Evidence    of   value. — ^WHere,    in    a  Biv.  413,  168  N.  Y.  Suppl.  841. 

policy   of   automobile   insurance,   the  30.  Hardenbergh      v.       Employers' 

plaintiff's    car    was    "valued    at   the  Liability  Assur.  Corp.,  80  Misc.    (N. 

sum   insured,"   but   the   plaintiff   al-  Y.)   522,  141  N.  Y.  Suppl.  502. 

leged  and  sought. to  prove  the  actual  31.  See   Cantwell   v.   General  Acci- 

value  of  the  car  by  evidence  of  what  dent,  etc.,  Assur.  Corp.,  205  111.  App. 

it  cost  him,  and  also  of  what  it  cost  335. 
bis  vendor,  he  cannot  on  appeal  urge 
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used  in  a  policy,  may  be  deemed  equivalent  to  "  striking  against " 
so  that  the  owner  will  be  entitled  to  a  recovery  for  striking  a  sta- 
tionary object,  though  the  policy  is  not  explicit  on  the  point.^^  And 
the  stationaiy  body  may  be  either  land  or  water.^^  Thus,  a  re- 
covery has  been  allowed  where  a  machine  ran  off  a  bridge  and  was 
precipitated  into  the  water  below.^^  But,  when  the  injury  is 
caused  by  turning  in  the  ditch  at  the  side  of  the  road  to  pass  an- 
other vehicle,  and  in  returning  to  the  center  one  of  the  wheels 
collapsed  and  there  was  no  proof  of  an  object  in  the  road  to  cause 
■the  collapse,  the  insurer  cannot  recover.^"  ^ 

Sec.  817.  Collision  insurance  —  exception  for  damage  in 
striking  portion  of  road. 

Insurance  policies  against  injuries  from  collision,  generally  ex- 
cept damage  caused  "  by  striking  any  part  of  the  roadbed."  The 
guttering  and  sidewalk  along  a  highway  are  not  a  part  of  the 
thoroughfare  within  the  meaning  of  such  an  exception.^  But, 
it  is  held  that  the  curbing  or  curbstone  of  a  street  is  such  a  "  por- 
tion of  the  roadbed  "  and  such  an  "  impediment  consequent  upon 
the  condition  thereof  "  as  to  preclude  one  whose  automobile  has 
been  damaged  by  collision  therewith  from  recovering  therefor  upon 
a  policy  insuring  the  automobile  against  loss  or  damage  "  caused 
solely  by  collision  with  another  object,  either  moving  or  station- 
ary," but  "  excluding  ...  all  loss  or  damage  caused  by  strik- 
ing any*  portion  of  the  roadbed  or  any  impediment  consequent  upon 
the  condition  thereof."  '^  Under  a  policy  containing  such  an  ex- 
ception, there  can  be  no  recovery  for  an  injury  caused  'by  running 
off  the  main  road  and^down  an  embankment  into  a  river.'* 


32.  Lepman  v.  Employers'  Liability  Liabijity  Assur.  Corp.,  80  Misc.  (N. 
Assur.  Corp.,  170  111.  App.  379.  Y.)   522,  141  N.  Y.  Suppl.  502. 

33.  Harris  v.  American  Casualty  36.  Stix  v.  Travelers'  Indemnity 
Co.,  83  N.  J.  Law,  641,  85  Atl.  19'4,  Co.,  175  Mo.  App.  171,  157  S.  W. 
44   L.   E.  A.    (N.   S.)    70,   Ann.   Cas.  870. 

1914  B.   846.  37.  Gibson  v.   Georgia  L.  Ins.  Co.. 

34.  Harris    v.    American    Casualty  17  Ga.  App.  43,  86  S.  E.  335 

Co.,  83  N.  J.  Law,  641,  85  Atl.  194,  38.  Wettengil     v.     United     States 

44   L.   R.  A.    (N.   S.)    70,  Ann.   Cas.  Lloyds,    157    Wis.    433,    147    N.    W. 

1914  B.  846.  360,  Ann.  Cas.  1915  A.  636. 

35.  Hardenbergh      v.      Employers' 
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Sec.  818.  CoUision  insurance  —  exception  in  case  of  upset 
of  ma.chine.  , 

Collision  policies  sometimes  except  damage  from  a  collision  due 
wholly  or  in  part  to  upsets.  And  it  has  been  held  that  an  in- 
sured- may  recover  for  injuries  to  a  machine  running  off  a  'bridge 
and  "  colliding  "  with  the  water  below,  as  the  lajadimg  upside  down 
in  the  water  was  the  result  of  a  coliision.^^  But  where  the  upset 
was  at  the  edge  of  a  bank  when  the. driver  was  aittempting  fo.make 
a  quick  turn,  it  was  held  that  the  damages  were  the  result  of  falling- 
over  the  bank,  not  the  result  of  a  collision.^" 

Sec.  819.  Collision  insurance  —  damage  while  in  garage. 

Where  an  automobile  standing  in  a  garage  was  dainaged  by  the 
second  floor  of  the  garage  falling  on  it,  it  was  held  that  the  ac- 
cident was  not  the  result  of  "  collision "  contemplated  by  the 
p61iey.*^ 

Sec.  820.  GoUision  insurance  —  amount  of  recovery. 

Where  a  collision  policy  provides  that  the  insurer  shall  not  be 


39.  Harris  v.  American  Casualtj 
Co.,  83  N.  J.  L.  641,  85  Atl.  194.  44 
L.  R.  A.  (X.  S.)  70,  Ann.  Cas.  1914 
B.  846. 

40.  Stuht  V.  United  States  Fidelity 
Ife  Guaranty  ,  Co.,  89  Wash.  93.  154 
Pac.    137. 

41.  O'Leary  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.  (Tex.  Civ.  App.). 
196  R.  W.  574,  where  it  was  said: 
"  The  praposition  of  appellant  is  as 
follows :  '  The  word  "  collision  "  in- 
cludes within  its  meaning — when  it 
is  used  in.  a  policy  of  insurance  on  a 
vehicle,  which  policy  expressly  pro- 
vided that  it  shall  not  be  Considered 
ii  collision  when  the  vehicle  is  dam- 
aged by  striking  any  portion  of  th'.' 
roadbed,  or  the  rails,  or  ties  of  street. 
steam,  or  electric  railroads — the  fall- 
ing of  any  object  upon  ■  the  ^^hcile 
while  the  vehicle  is  stationary.'  On 
the  other  haiid,  it  is  contended  that 
the  alleged  collision  in  Avhich  the  au- 


tomobile M'as  damaged  was  not  such 
as  was  contemplated  by  the  terms  of 
the  policy.  We  liave  read  the  clause 
of  the  policy  carefully,  and  have  ar- 
rived at  the  conclusion  that  the  con- 
tention qf  ^  appellant  is  not  sound, 
and  that  this  court  would  not  be  jus- 
tified in  holding  that  the  alleged  col- 
lision, in  which  the  automobile  was^ 
damaged,  was  such  as  was  contem- 
plated by, the  terms  of  the  policy. 
The  car  was  in  a  garage.  The  second 
floor  of  the  building  or  garage  falling 
upon  the  car  cau9ed  the  dajniage. 
Surely  it  cannot  be  said  that  it  was 
the  intention  of  the  parties,  as  ascer- 
tained from  the  terms  of  the  policy, 
that  the  word  '  collision  '  was  broad 
enough  to  cover  such  damage  as  oc- 
curred in  the  instant  case,  and  :that 
appellee  would  be  called  upon  to  pay 
a  I  loss  caused  by  the  falling  of  a 
building  upon  the  ear  while  the  car 
was  being  left  in  the  same." 
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liable  in  any  event  for  more  than  the  actual  cost  of  suitable  repaira 
to  the  property  injured,  the  measure  of  damages  is  held  to  be  the 
actual  cost  of  repairs.*^ 

Sec.  821.  Collision  insurance — ^recovery  for  damagfe  against 
third  person  though  insured. 

In  case  of  an  injury  to  a  motor  vehicle  occasioned  by  the  neg- 
ligence of  a  third  person,  in  an  action  by  such  owner  against  the 
ilegligent  party,  the  fact  that  the  plaintiff  had  the  machine  insured 
against  the  injury  in  question  and  that  the  insurance  company  has 
paid  the  damage,  is  not  admissible  for  the  purpose  of  reducing 
the  plaintiff's  damage  in  the  action  at  bar.'*^  The  mere  inquiry 
by  counsel  as  to  whether  the  plaintiff  had  collision  insurance,  may 
be  sufficient  to  justify  a  new  trial,  although  the  objection  to  the 
question  was  sustained,  the  jury  instmlcted  to  disregard  it,  and 
the  counsel  was  reprimanded.^* 

Sec.  822.  Collision  insurance  —  subrogation  of  insurer. 

The  insurance  policy,  as  well  as  the  common  law  doctrine  of  the 
Law  of  Insurance,  permit  the  insurer  to  be  subrogated  to  the  rights 
of  the  assured  as  against  third  persons  causing  the.  injury  for 
which  the  insurance  company  must  recompense,  the  owner  of  the 
yehicla  In  some  States,  the  owner  may  maintain  the  action 
against  the  negligent  party  in  his  own  name  as  plaintiff  but  to 
the  use  of  the  insurance  company.*^  If  the  assured  defeats  the 
right  of  subrogation,  he  may  be  precluded  from  recovery  of  the 
insurance  moneys.  Where  a  policy  insuring  against  loss  on  an 
automobile  for  collision  contains  a  subrogation  clause,  it  is  held 
that,  if,  after  a  loss  within  the  terms  of  the  policy,  .the  insured 
effects  a  settlement  with,  and  releases  the  vn-ongdoer,  the  legal  effect 
is  to  destroy  the  insurer's  right  of  subrogation  and  will  therefore 
discharge  the  latter  from  its  obligation  to  pay  him  to  the  full  ex- 

42.  Lepman  V.  Employer's  Liability  45.  Southern  Garage  Co.  ^.  Brown, 
A.ssur.  Corp.,  170  111.   App.  379.  187  Ala.  484,  65  So.  400:   Wyker  v. 

43.  Hill   V.   Condon,    14   Ala.   App.  Texas  Co.   (Ala.),  79  So.  7,     See  also 
3.52,  70  So.  208.  Everhard  v.  Dodge  Bros.  (Mich.),  167 

44.  Aqua  Contracting  Co.  v.  United  N.  W.  953. 
Eys.   Co.   of   St.   Louis    (Mo.   App.), 

S03  S.  W.  481. 
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tent  to  which  he  has  defeated  the  insurer's  remedy  of  sy;brogation. 
The  legal  effect  of  the  settlement  being  to  give  a  full  and  com- 
plete release  to  the  wrongdoer,  the  insured  is  thereby  precluded 
from  maintaining  an  action  on  the  policy.*^  Where  an  automobile 
collided  with  a  street  car  causing  injury  both  to  the  machine  and 
td  the  owner,  the  maintenance  of  an  action  by  the  owner  against 
the  street  railway  company  for  the  personal  injuries  sustained, 
does  not  bar  an  action  by  the  insurance  company  under  its  right 
of  subrogation  against  the  railway  company  for  the  injury  to  the 
machine}'^ 

Sec.  823.  Indemnity  insurance  —  nature  and  validity  of  in- 
surance. 

Another  form  of  insurance  which  is  generally  applied  to  motor 
.vehicles  is  indemnity  insurance  whereby  the  insurer  agrees  to  hold 
the  owner  of  the  machine  harmless  from  actions  maintained 
against  him  for  injuries  occasioned  to  third  persons  by  the  opera- 
tion of  the  machine.  The  validity  of  such  insurance  is  sustained^ 
when  written  by  an  insurance  company  having  authority  to  insure 
such  risk.^*.  It  is  not,  however,  "  insurance  on  automobiles."  ^^ 

Sec.  824.  Indemnity  insurance  —  authority  of  company  to 
write. 

ISoi  every  insurance  company  is  authorized  to  enter  into  eon- 
tracts  of  insurance  of  the  special  form  known  as  indemnity  in- 
surance.^" This  class  of  insurance  is  not  "  insurance  on  automo- 
biles,"  and  a  company  may  not  have  authority  to  write  indemnity 
insurance,  though  it  can  effect  insurance  on  automobiles.^^ 

Sec.  825.  Indemnity    insurance  —  stipulation    to    defend 
"  suits." 

The  word  suit  as  applied  to  legal  controversies  is  held  to  mean 

46.  Maryland    Motor    Car    Co.    v.  49.  American    Automobile    Ins.    v. 

Hazzard   (Tex.  Civ.  App.),  168  S.  W.  Palmer,    174   Mich..  295,    140   N.    W> 

1011.  557. 

■  47.  Underwriters       v.       Viekaburg  50.  See   American    Fidelity    Co.    v. 

Traction  Co.,   106  Miss.  244,   63   So.  Bleakley,   157  Iowa,  442,   138  N.  W. 

465.  508. 

48.  Gould  V.  Brock,  821  Pa.  St.  38,  51.  American  Automobile  Ins.  v. 
69  Atl.  1122. 
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in  its  techmcal  sense  a  proceeding  in  equity  and  in  its  broader 
sense  includes  the  prosecution  of  a  demand  or  claim  generally 
where  the  party  suing  claims  to  obtain>  something  to  which  he 
has  a  right,  a  mode  authorized  by  law  to  redress  civil  injuries. 
Such  a  meaning  is  to  be  given  to  this  word  as  used  in  a  policy 
which  contains  a  stipulation  that  the  insurer  will  defend  any  suits 
which  may  at  any  time  be  brought  against  the  assured  on  account 
of  injuries  sustained  in  the  operation  of  his  automobile.^^ 

Sec.  826.  Indemnity  insurance  —  assumption  of  defense  of 
action. 

In  an  action  for  injuries  from  the  operation  of  a  motor  vehicle, 
an  indemnity  company  will  not  be  restrained  from  appearing  with 
its-  own  counsel  and  defending  the  action  on  behalf  otf  the  de- 
fendant.^ An  indemnity  company,  by  assuming  the  defense  of  an 
action,  which  is  settled  on  the  recommendation  of  its  own  attor- 
ney, is  generally  liable  under  the  policy.^*  Where  a  casualty  com- 
pany by  letter  assumes  the  defense  of  an  accident  action  against 
the  owners  of  an  automobile  Avhich  it  had  insured,  under  a  reserva- 
tion of  policy  rights  and  without  assuming  any  liability  for  any 
judgment  that  might  be  recovered  in  the  action,  the  reservation  of 

Palmer,    174   Mich.    295,    140   N.    W.  occurrence  has  been   recognized   as  a 

557.  legitimate    subject    of    protection    to 

52.  Patterson  v.  Standard  Acoi-  the  individual  by  a  guaranty  of  in- 
dent Ins.  Co.,  178  Mich.  288,  144  N.  demnjty  from  some  party  undertek- 
W.  491,  51  L.  E.  A.  (N.  S.)  583,  ing  to  distribute  and  divide  the  loss 
Ann.   Cas.    1915   A.   638.  among  a  number  of  others  for  a  pre- 

53.  Gould  V.  Brock,  221  Pa.  St.  mii^m  giving  them  a  prospect  of 
38,  69  Atl.  1132,  wherein  it  was  said:  profit.  There  is  nothing  in  this  case 
"  There  was  a  time  when  all  insur-  that  even  remotely  discloses  the  taint 
ance,  and  especially  of  life,  was  of  maintenance,  even  at  common  law, 
looked  upon  with  suspicion  and  dis-  much  less  of  the  principle  of  mainte- 
favor,  but  it  was  only  because  re-  nance  as  administered  at  the  present 
garded  as  a  species  of  wagering  con-  day  with  a  clearly  defined  limitation 
tract.  That  time  has  long  gone  by.  to  cases  of  actually  malicious,  dan- 
And,  with  the  intelligent  study  of  gerous  or  illegal  intermeddling  with 
political  economy  bringing  the  recog-  other  parties'  litigation." 

nition  of  the  fact  that  even  the  most  54.  Hartigan    v.    Casualty    Co.    of 

apparently  disconnected  and  sporadic  America,    97   Misc.    464,    161   N.    Y. 

occurrences  are  subject  to  at  least  an  Suppl.    145.     See    also   FuUerton   v. 

approximate  law  of  averages,  the  in-  TJ.   S.  Casualty  Co.    (Iowa),   167  N. 

sura'nce  against  loss  from  any  such  W.  700. 
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the  rights  means  cmly  that  the  company  will  assume  the  defraise 
of  the  atjtion  from  such  liability,  if  any  as  it  must  assume  under 
the  policy. ^^  But  the  indemnity  company,  by  assuming  the  de- 
fense to  the  action,  does  not  waive  the  objection  that  the  vehicle 
was  operated  in  violation  of  law  by  a  person  under  the  age  limit, 
where  the  insured,  falsely  represented  to  the  company  the  immature 
driver  was  accompanied  a  duly  licensed  chauffeiir  and  that  there' 
was  no  violation  of  the  law.^® 

Sec.  827.  Indemnity  insurance  —  indemnity  of  partners. 

Where  a  policy  was'  issued  to  the  members  of  a  partnership,  it 
has  been  held  to  cover  any  loss,  not  only  which  might  come  to 
the  partnership  fimds,  but  also  any  loss  which  might  come  to  either 
member  as  individuals  through  the  operation  of  the  automobile 
by  another  partnership  composed  of  themselves  and  another  to 
which  the  automobile  had  been  loaned.^^ 

Sec.  828.  Indemnity  insurance  —  action  against  officer  of 
insured  corporation- 

Where  an  indemnity  policy  is  issued  to  a  coi-poration  owning  a 
motor  vehicle,  and  provides  for' indtemiiity  to  the  corporation  only 
for  a  judgment  rendered  against  such  coi"poration,  the  insurance 
company  is  not  liable  to  pay  a  jriidgment  rendered  against  a  stock- 
holder of  such  corporation  for  negligence  in  the  opefration  of  the 
machine  while  conveying  such  stocMioMer,  and  the  fact  that  the 
assured  employs  counsel  to  defend  the  action  d<jes  not  change  the 
result.'' 

SS.  Hartigan    v.    Casualty    Co.    of  had   not   defended   the    suit   brought 

America,  97  Misc.    (N.  Y.)    464,   161  by  Hazel   against   Eosenfeldv,   clearly 

N.  Y.  Suppl'.  145.  there  would  have  fceen  no  liability  of 

58.  Morrison  v.  Royal  Indemnity  the  indemnity  company  for  the  pay- 
Co.,  180  N.  Y.  App.  Div.  709,  167  merit  of  the  judgment  against  "Rosen- 
N.  Y.  Suppl,  73S.  feld.     To    allow  the   distilling   com- 

57.  Haiitigain  v.  Casualty  Go.  of  pany,  by  its  voluntary  act  of  defend- 
America,  97  Misc.  464,  161  N.  Y.  ing  the  suit,  to  bring  within  the  pol- 
Suppl.  145.  icy  a  loss  for  which,  the  insured  would 

58.  Rock  Springs  Distilling  Co.  v.  not  otherwise  be  liable  would  be  to 
Employers''  Indemnity  Co.,  160  Ky.  impose  upon  the  insurer  a  risk ,  it 
317,  169   Si   W.  730,  wherein  it  was  did  not  assume." 

said :     "  If    the    distilling    company 
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■Sec.  829.  Xiideiuiuty  insurance  —  age  of  driver. 

Indemnity  insurance  policies  generally  except  from  their  opera- 
tion cases  of  injury  which  result  from  the  operation  of  the  vehicle 
hy  an  infajit  under  a  certain  age,  such  as  sixteen  years,  for  ex- 
ample. Or  they  may  provide  for  no  liability  in  ease  the  machine 
is  driven  in  violation  of  law,  and  under  such  a  provision  a  valid 
regulation  prohibiting  persons  under  eighteen  to  operate  machines 
may  have  the  effect  of  relieving  the  company  from  the  results  of 
a  particular  injury. °°  If,  for  any  reason,  the  regulation  prescrib- 
ing the  age  of  the  driver  is  invalid,  its  violation  is  hbii  a  "  violation 
of.  law,"  and  the  insurer  is  not  thereby  relieved  from  liability."" 
Even,  in  the  absence  of  such  a  clause  in  a  policy,  it  has  been  held 
'  thai:,  wherfe  the  owner  authorized  and  procured  a  violation  of  the 
criminal  laws  in  respect  to  the  age  of  drivers,  the  owner  cannot 
recover  on  the  indemnity  policy."^  Whei-©  the  child  under  the  pre- 
scribed age  had  been  running  the  machine,  but  prior  to  the  ac- 
cident in  question,  the  owner  had  resumed  control  thereof  with 
the  exception  that  the  child  was  allowed  to  sound  the 'horn,  the 
'injury  may  be  covered  by  the  policy.*^  Where  a  policy  is  to  in- 
demnify the  owner  of  an  automobile  against  loss  for  bodily  injuries 
inflicted  upon  others,  provided  that  the  insurer  is  not  to  be  liable 
while  the  automobile  is  driven  "  by  any  person  under  the  age  fixed 

59.  Morrison  v.  Royal  Indemnity  der  one  of  many  conceivable  sets  of 
Co.,  IgO  N.  Y.  App.  Div.  709.  167  >.'.  circumstances  differing  from  those 
Y.  Suppl.  733;  Messersmith  v.  Ameri-  here  involved,  it  is  inconceivable  to 
can  Fidelity  Co.,  101  Misc.  598,  167  me  that  this  plaintiff  can  be  indemni- 
N.  Y.  Suppl.  579;  Royal  Indemnity  fled  under  this  policy  if  on  the  trial 
Co.  V.  Schvpartz  (Tex.  Civ.  App.),  it  be  proved,  as  it  is  pleaded  in  this 
173  S.  W.  581.  answer,  that  the  mishap  in  question 

60.  Royal  Indemnity  Co.  v.  was  caused  through  the  commission 
Schwartz  (Tex.  Civ.  App.),  173  S.  of  a  misdemeanor  by  the  driver  of 
W.   581.  the  automobile,  and  that  such  crimi- 

61.  "  ^Vhether  the  result  at  which  nal  act  was  participated  in  by  the 
I  am  arriving  be  deemed  to  be  de-  plaintiff  as  principal  because  he  au- 
rived  from  reading  into  the  pqlicy  a  thorized  and  commanded  such  use  of 
condition  favorable  to  the  defendant  the  automobile  by  the  driver,  know- 
or  by  declining  to  insert  therein  Ian-  ing  the  driver  to  be  under  the  age  of 
guage  relieveing  the  defendant  I  care  eighteen  years."  Messersmith  v. 
not.  Whatever  might  be  held  as  to  American  Fidelity  Co.,  101  Misc.  (JN. 
accidents  caused  while  an  automobile  Y. )  598,  167  N.  Y.  Suppl.  ^579.  , 
driver  is  violating  a  city  ordinance  62.  Williams  v.  Nelson,  328  Mass. 
regulating  speed,  for  example,  or  un-  .191,  117  N.  E.   189.                       ■' 
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by  law  "  or  under  the  age  of  sixteen  in  any  event,  such  clause  is  to 
be  construed  as  referring  solely  to  the  minimum  age,  not  less  than 
sixteen  at  which  one  may  lawfully  drive  a  motor  vehicle.  It  i» 
therefore  held  that  where  a  statute  permits  a  person  sixteen  years 
of  age  or  over,  although  not  lioensed,  to  operate  a  motor  vehicle,  if 
accompanied  by  a  licensed  operator,  that  age  must  be  regarded  as 
the  minimum  fixed  by  law,  and  tlie  insurer  cannot  escape  liability 
because,  at  the  time  of  the  accident  in  question,  the  operator,  who 
was  an  unlicensed  pea-son  over  sixteen,  was  mot  accompanied  by 
a  licensed  operator.®^ 

Sec.  830.  Indemnity  insurance  —  change  of  use  of  machine. 

Where  a  policy  of  indemnity  insurance  against  loss  and  expense 
resulting  from  claims  for  damages  by  reason  of  the  ownership, 
maintenance  or  use  of  an  automobile  truck,  after  containing  a  gen- 
eral warranty  that  the  tmck  was  to  be  used  for  "  delivery  "  pur- 
poses, recited  that :  "  None  of  the  automobiles  herein  described 
are  rented  to  others  or  used  to  carry  passengers  for  a  considera- 
I  tion,  actual  or  implied,  except  as  follows;"  and  no  exceptions  were 
stated,  said  provision  should  be  construed  as  a  warranty  merely 
that  the  truck  was  not  rented  at  the  time  the  policy  took  effect.^ 

Sec.  831.  Indemnity  insurance  —  notice  to  insurer  of  acci- 
dent. 

Indemnity  policies  generally  provide  that  the  insured  shall  give 
notice  to  the  insurer  of  an  accident  from  which  liability  may  arise. 
Such  a  requirement  must  receive  compliance  by  the  assured,  or 
his  indemnity  will  fail.^^  When  the  policy  provides  for  "  immedi- 
ate "  notice,  a  reasonable  construction  must  be  given  to  the  word 
"  immediate."  ^  If  it  is  not  apparent  at  the  time  of  the  occur- 
rence that  the  accident  was  within  the  terms  of  the  policy,  but 
subsequent  facta  suggest  that  liability  arise,  then  notice  within  a 
reasonable  time  is  sufBcient.''''    But  a  three  months'  delay  in  giving 

63.  Brock  v.  Travelers'  Ins.  Co..  88  Corp.,  96  Neb.  313,  147  N.  W.  4,65, 
Conn.  308,  91  Atl.  379.  53  L.   R.   A.    (N.  S.)    337. 

64.  Mayor,  Lane  &  Co.  v.  Commer-  66.  Chapin  v.  Ocean  Accident  &  G. 
cial  Casualty  Ins.  Co.,  169  N.  Y.  App.  Corp.,  96  Neb.  213,  147  N.  W.  465, 
Div.  778,  155  N.  Y.  Suppl.  75.  52  L.  R.  A.    (N.  S.)    227. 

65.  Chapin  v.  Ocean  Accident  &  C  67.  Chapin  v.  Ocean  Accident  &  G. 
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notice  of  the  accident  to  an  insurer  whose  office  was  but  twenty- 
five  or  thirty  miles  away  is  unreasonable.**  And  a  delay  of  ten 
days,  during  which"  period  an  action  was  commenced  against  the 
insured,  has  been  held  to  avoid  the  policy."^  The  fact  that  the 
insurer  undertook  to  defend  the  suit  after  a  delayed  notice,  is  not 
a  waiver  of  the  delay.™  Where  the  policy  requires  the  assured 
to  give  immediate  written  notice  to  the  insurer  upon  the  occur- 
rence of  an  accident  with  the  fullest  information  obtainable  and 
further  requires  him  to  give  like  evidence  with  full  .particulars  if 
a  claim  is  made  on  account  of  such  accident,  it  is  necessary  for  the 
assured  to  give  notice  in  each  case  of  accident  in  order  to  preserve 
the  benefit  of  the  policy,  although,  the  accident  being  slight,  he 
has  no  immediate  reason  to  suppose  that  a  claim  would  be  made 
against  him  by  the  person  injured.'^ 

Sec.  832.  Indemnity  insurance  —  failure  of  insured  to  co- 
operate with  insurer. 

Where  the  policy  requires  the  insured  to  co-operate  with  the 
insurance  company  in  defending  actions,  a  failure  to  comply  with 
such  requirement  may  preclude  a  recovery  against  the  company* 
This  result  may  happen  when  the  assured  fails  to  set  up  the  con- 
tributory negligence  of  the  person  injured.''^  But  the  assured  is 
not  required  to  set  up  a  defense  which  is  clearly  untenable.''^ 

Sec.  832a.  Indemnity  insurance  —  interference  with  nego- 
tiations for  compromise. 

An  indemnity  policy  may  forbid  the  interference  by  the  insured 
with  negotiations  for  compromise  between  the  indemnity  company 
and  the  injured  person.    But  the  fact  that  the  insured  tells  the  in- 

Corp.,  96  Neb.   313,   147  N.   W.   465,  71.  Haas  Tobacco  Co.  v.  American 

53  L.  K.  A.   (N.  S.)  237.  Fidelity  Co.,  178  N.  Y.  App.  Div.  267, 

68.  Oakland     Motor     Car     Co.     v.       165  N.  Y.  Suppl.  230. 

American  Fidelity  Co..  190  Mich.  74,  72.  Collins  Exr's  v.  Standard  Acci- 

155  N.  W.  739.  dent  Ins.  Co.,  170  Ky.  27;  185  S.  W. 

69.  Haas  Tobacco  Co.  v.  American       112. 

Fidelity    Co.,    178    N.    Y.    App.    Div.  73.  Collins  Exr's  v.  Standard  Acci- 

367,  165  N.  Y.  Suppl.  330.  dent  Ins.  Co.,  170  Ky.  37,  185  S.  W. 

70.  Oakland     Motor     Car     Co.     v.  113. 
American  Fidelity  Co.,  190  Mich.  74, 

155  N.  W.  729. 
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jured  person  that  he  was  insured  and  would  try  to  get  a  settlement 
for  him  and  that  a  lawyer  coming  to  see  him  represented  the  com- 
pany, is  not  sufficient  to  avoid  the  policy  far  "interference."  ''*■.  •: 

Sec.  833.  Indenmity  insuraace  ^- necessity  of  trial  of  ac- 
tion. 

A  provision  of  an  indemnity  policy  that  no  action  shall  lie 
against  the  insurer  to  recover  for  any  loss  or  expense  to  the  as- 
sured under  the  policy,  unless  it  shall  be  brought  for  loss  or' ex- 
pense actually  sustainecl  "  after  actual  trial  of  the  issue'.'  is  satis- 
fied where  the  assured  refrains  from  settling  an  action  against  him 
until  after  a  complete  record  of  the'  facts  relating  to  his  liability 
has  been  made  by  the  presentation  of  all  of  the  evidence;,  especially 
where  the  insurer  has  broken  his  contract  by  refusing  to  defend 
the  ^tion  brought  against  the  assured J^  When  th^e.  assured  set- 
tles an  action  before  judgment,  he  assumes  the  risk  in  an  action 
against  the  insurer  of  showing  not  only  a  liability  covered  by  the 
policy,  but  the  amount  of  the  liability,  and  the  recovery  against 
the  insurer  may  be  limited  by  the  loss  sustained,  even  though  the 
evidence  may  show  that  the  settlement  was  for  less  than  the  lia- 
bility. Hence,  in  an  action  hy  an  assured  against  the  insurer  to 
recover  the  amount  paid  by'  the  plaintiff  in  settlement  of  an  action 
after  the  close  of  the  evidence,  but  before  judgment,  it  is  error  for 
the  court-  to  hold  as  a  matter  of  law 'that  the  settlement  is  binding 
on  the  assured,  without  other  proofs.''® 

Sec.  834.  Indemnity    insurance  —  consent    of    insurer    to 
settlement. 

Where  an  assured  settles  a  claim  for  damages  without  the  donsenfr 
of  the  insurance  company,  in  violation  of  a.  provision,  of  the  policy 
of  indemnity  insurance  that  "  the  assured  may  settle  any  case  at 
the  company's  expense  if  the  company  shall  have  previously  given 
its  consent  in  writing,"  the  company  is  released  from  all  liability 

74.  Hopkins  v.  American  Fidelity  76.  Mayor,  Lane  &  Co.  v.  Comraerp 
Co.,  91  Wash.  680,  15S  Pae.  535.  cial  Casualty  Ins.  Co.,  169  X.  Y.  App. 

75.  Mayor,  Lane  &  Co.  v.  Commer-  IJiv.  773,  155  N.  Y.  Suppl.  7.'5. 
cial  Casualty  Ins.  Co.,  169  N.  Y.  App. 

Div.  772,  155  N.  Y.  Suppl.  75. 
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to  the  assured.^  But  it  has  been  beW  that,  where  the  insurer  fails 
to  perform  its  contract  duty  to  defend  an  action,  brought  against 
the  assured,  it  waives  the  right  to  the  benefit  of  provisions  pre- 
cluding the  assured  from  settling  without  its  consent  and  limiting 
its  liability  to  losses  sustained  by  the  assured  by  judgment  after 
the  trial  of  the  issues.''^  Whei-e  a  policy  indemnifying  an  assured 
against  liability  for  personal  injuries  resulting  from  the  operation 
of  an  automobile  required  the  insurer  to  defend  actions  brought 
against  the  assured,  and  prohibited  the  latter  from  assuming  any 
liability  or  settling  any  claim  without  the  written  consent  of  the 
insurer,  and  after  judgment  had  been  rendered  against  the  assured 
in  an  action  which  the  insurer  defended,  the  latter  induced  the 
assured  to  refrain  from  prosecuting  an  ,ap'peal  by  assurance  that 
it  would  take  such  appeal  itself,  because  the  verdict  was  against 
the  evidence  and  because  reversible  errors  had  been  committed, 
the  insurer  by  neglecting  to  take  such  appeal  became  liable  to  the 
assured  for  the  amount  paid  by  hirh  in  settling  the  judgment  in 
excess  of  a  sum  paid  by  the  insurer,  and  this  is  true,  although  the 
amount  of  the  judgment  exceeded  the  amount  of  the  policy J^  In 
ease  of  a  collision  between'  two  vehicles,  the  fact  that  the  indemnity 
company  insuring  one  makes  a  settlement  and  pays  a.  sum  of  money 
to  the  other,  does  not  estop  insured  from  maintaining  an  action 
against  the  other  for  the  injuries  he  has  sustained  to  his  machine.^* 

77.  Kennelly  v.  London  Guarantee  not  liable  to  plaintiff  for  the  amount 

&  Accident  Co.,  Ltd.,  184  N.  Y.  App  which   he   contributed   to   the   settle- 

Div.  1,  171  N.  Y.  Suppl.  423.  raent  of  the  claim  in  excess  of  that 

Settlement   by   owner.—  Where  by  paid   by   defendant.     Levin   v.    New 

the  terms  of  a  policy,  by  which  de-  England  Casualty  Co.,  101  Misc.   (N. 

fendant  agreed  to  indemnify  plaintiff  Y.)   402,  166  N.  Y.  Suppl.  1055. 

up  to  a,  certain  fixed  amount  against  78.  Mayor,  Lane  &  Co.  v.  Cpmmer- 

accidents  occurring  in  relation  to  the  cial  Casualty  Ins.  Co.,  169  N.  Y.  App. 

operation   of  his  automobile,   and   in  Div.  773,  155  N.  Y.  Suppl.  75. 

the   event  of  a  suit  against   him   to  79.  McAleenan     v.     Massachusetts 

defend  the  same,  defendant  is  under  Bonding  Ins.  Co.,  173  N.  Y.  App.  Div. 

no  duty  to  settle  a  claim,  and  where  100,   159   N.  Y.   Suppl.   4.01,   affirmed 

during    the    life    of    the    policy    the  319  N.  Y.   563,  114  N.  .E.   114.     See 

plaintiff,   in    an   action   for   damages  also     McAlleenan     v.     Massachusetts 

brought  by  one  injured  through  the  Bonding  &  Ins.  Co.,  179  App.  Div.  34. 

operation    of   his   automobile,   settles  166  N.  Y.  Suppl.  185. 

the   claim   in   an    amount   a   part   of  80.  Burham  v.    Williams,   198   Mo. 

wliich  defendant  refused  to  pay,  it  is  App.  18,  194  S.  W.  751. 

d6 
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Sec.  835.  Indemnity  insurance—  amount  of  recovery  by  as- 
sured. 

Under  mdeannity  policies  written  according  to  the  usual  form, 
the  insured  is  liable  to  pay  to  the  assured  the  reasonable  expenses 
incurred  by  the  latter  in  defending  the  action  brought  against  him 
■iby  the  third  person.*^  Thus,  if  the  owner  is  required  to  pay,  or 
has  become  liable  to  pay,  attorney  fees  to  defend  himself  on  the 
action,  a  reasonable  fee  may  be  charged  against  the  insurance  com- 
pany.^^  A  clause  limiting  the  company's  liability  to  the  actual 
intrinsic  value  of  the  property  damaged  or  destroyed,  which  should 
not  be  greater  than  the  actual  cost  of  the  repair  or  replacement 
thereof,  is  not  construed  so  as  to  relieve  the  com.pany  from  liability 
to  an  assured  who  is  compelled  to  pay  for  the  depreciation  in  an 
injured  vehicle,  in  addition  to  the  cost  of  repairs. ^^ 

Sec.  836.  Indemnity  insurance  —  evidence  of  insurance  in 
action  against  insured. 

In  an  action  against  the  owner  or  operator  of  a  motor  vehicle 
l>y  a  persun  injured  from  the  operation  thereof,  evidence  should 
not  be  received  to  show  that  the  defendant  was  insured  against 
liability  for  the  accident.^  If  evidence  of  the  indemnity  is 
brought  out  without  objection,  the  court  should  charge  the  jury 
that  they  should  not  consider  the  fact  in  reaching  their  verdict.*^ 
The  plaintiff's  counsel  should  not,  in  the  presence  of  the  jury,  offer 
to  prove  that  the  defendant  carried  indemnity  insurance.**  Even 
the  misconduct  of  counsel  in  asking  the  defendant  as  to  his  in- 
suraace,  though  objection  to  the  question  is  sustained,  inay  con- 
stitute error.*'     But  the  admission  of  such  evidence  is  not  rever- 

81.  Mayor,  Lane  &  Co.  v.  Commer-  Y.  30,  99  N.  E.  85,  Ann.  Cas.  1914  A. 
<!ial  Casualty  Ins.  Co.,  169  N.  Y.  App.  947 ;  Griessel  v.  Adeler,  183  N.  Y. 
Div.  773,  155  N.  Y.  Suppl.  75.  App.  Div.  816,  171  N.  Y.  Suppl.  183; 

82.  Chriatison  v.  St.  Paul  Fire  &  Tincknell  v.  Ketchman,  78  Misc.  (N. 
•Marine  Ins.  Co.,  138  Minn.  51,  163  Y.)  419,  139  N.  Y.  Suppl.  620; 
l^'.  W.  980;  Royal  Indemnity  Co.  v.  Scranton  Gas  &  Water  Co.  v.  Weston, 
■Schwartz    (Tex.    Civ.    App.),    173    S.  63  Pa.  Super.  Ct.  570. 

W.   581.  ,85.  Blalack   v.   Blacksher,    11   Ala. 

83.  Christiaon  v.   St.  Paul  Fire  &       App.  545,  66   So.   863. 

Marine  Ins.   Co.,   138   Minn.   51,   163  86.  Martin  v.  Lilly   (Ind.),  121  N. 

T»T.  W.  980.  E.  443. 

84.  Livingstone  v.  Dole  (Iowa),  87.  Tincknell  v.  Ketcham,  78  Misc. 
167  N.  W.  639;   Akin  v.  Lee,  206  N.  (N.  Y.)    419,   139  N.  Y.   Suppl.   620. 
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sible  eri-or  when  it  is  brought  out  by  the  defendant.^  It  may  be 
improper  for  the  plaintiff's  attorney  to  ask  the  jury  upon  their 
•qualifying,  as  to  whether  they  have  any  intearest  in  any  indemnitor 
the  defendant  may  hava*'  When,  however,  the  plaintiff's  counsel 
is  acting  in  good  faith,  it  is  proper  for  him  to  state  to  the  court 
that  he  understands  an  indemnity  company  is  interested  in  the 
«ase  and  to  ask  that  the  jury  be  qualified  on  the  point  as  to  whether 
-any  of  them  have  any  interest  in  such  company.^  And  certain 
admissions  made  by  the  ■defendant  at  the  time  of  the  accident  in 
question  niay  be  received,  though  incidentally  they  disclose  the  fact 
that  he  carried  indemnity^  insurance.®"^ 


Sec.  837.  Indemnity  insurance — action  by  injured  person 
against  insurance  compaay. 

An  action  cannot  generally  be  maintained  by  the  injured  person 
directly  against  the  indemnity  company  insuring  the  owner  of  a 
vehicle  against  liability,  although  the  owner  is  insolvent  and  the 
indemnity  company  has  defended  the  action  against  such  owner.'^ 


88.  Ward  v.  Teller  Reservoir  &  I. 
Co.,  60  Colo.  47,  153  Pac.  219;  Mc- 
Namara  v.  Leipzig,  180  N.  Y.  App. 
Div.  515,  167  N.  Y.  Suppl.  981. 

On  redirect  examinatitfn  of  plain- 
tiff.— A  judgment  for  a  plaintiff  will 
not  necessarily  be  reversed  because  it 
is  developed  casually  on  his  redirect 
examination  that  the  defendant  was 
insured,  the  inquiry  in  question  hav- 
ing been  directed  to  matters  devel- 
oped on  his  cross-examination.  Gra- 
nini  v.  Cerini  (Wash.),  171  Pac. 
1007. 

89.  Citizens  Co.  v,  Lee,  183  Ala. 
561,  63   So.   199. 

90.  Beatty  v.  Palmer,  196  Ala.  67, 
71  So.  433. 

91.  Magee  v.  Vaughan,  212  Fed. 
278,  134  C.  C.  A.  388. 

Evidence  that  a  defendant,  in  an 
action  for  negligence,  is  insured  in  a 
casualty  company  is  incompetent; 
and  it  is  reversible  error  in  an  action 
to  recover  for  injuries  to  a  plaintiff, 


who  was  run  into  by  an  automobile, 
to  admit  testimony  that  the  defend- 
ant stated,  in  a  conversation  after 
the  accident,  that  he  was  insured 
against  such  accidents.  Akin  v.  Lee, 
306  N.  Y.  30,  99  N.  E.  85,  Ann.  Cas. 
1914  A.  947. 

92.  Goodman  v.  Georgia,  etc.,  Co., 
189  Ala.  130,  66  So.  649. 

93.  Lorando  v.  Gethro,  338  Mass. 
181,  117  N.  E.  185,  wherein  it  was 
said :  "  No  constitutional  right  of 
the  insurer  or  of  the  assured  is  vio- 
lated by  enabling  one,  who  has  re- 
covered a  judgment  against  the  lat- 
ter on  a  liability,  against  loss  from 
which  he  is  protected  by  contract 
with  the  insurer,  to  bring  an  action 
in  his  own  name.  Such  a  judgment 
creditor  has  a  direct  interest  in  the 
performance  of  the  undertakings  in 
the  contract  of  casualty  insurance. 
It  may  be  that  the  only  source  from 
which  his  debtor  can  secure  money 
enough  to  pay  his  judgment  will  be 
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But  a  statute  which  permits  the  iujured  person  to  bring  an  action 
directly  against  the  indemnity  coinpany,  is  a  proper  exercise  of 
legislative  power,  if  not  retroactively  applicable  to  insurance  poli- 
cies aJready  in  force. ^^  An  important  feature  of  such  a  statute  is 
to  give  to  the  person  injured  a  certain  beneficial  interest  in  the 
proceeds  of  that  policy.  It  does  not  enlarge  or  modify  in  any 
respect  the  substantial  liability  created  by  the  contract  of  insur- 
ance. It  merely  enables  the  person  siiffering  thei  initial  damages, 
out  of  which  grows  the  loss  to  the  assured,  tO'  acquire  a  lien  against 
the  loss  arising  under  the  policy^  and  to  enforce  it  in  his  own 
name.  When  a  statute  is  in  foi-ce,  giving  special  force  and  eifeet 
to  a  particular  contract,  parties  who  enter  into  such  a  contract  are 
held  to  conteoi-plate  and  a-ssent  to  the  force  and  effect  attributed 
to  it  by  such  statute.^*  The  statute  may,  however,  not  apply  to  a 
husband's  action  for  injury  to  his  wife.'^ 


from  the  proceeds  of  that  insurance 
contract.  .     .     The  statute  as  rea- 

sonable in  its  purpose  and,  effect.  Its 
obvious  design  is  to  afford  to  the 
assured  of  modest  resources  the  di- 
rect benefit  of  his  insurance.  It  well 
might  be  a  practical  impossibility  for 
an  assured  who  has  complied  with 
evei'y  other  term  of  his  contract  and 
ha?  paid  all  premitims  demanded  by 
the  insurer,  first  to  pay  the  loss  and 
damage  for  which  he  was  liable  and 
against  which  he  was  insured  .  Tlie 
man  without  capital  or  credit  might 
be  powerless  to  meet  his  obligation 
and  put  himself  in  position  j;o  re- 
cover against  the  insurer.  The  man 
of  slender  resources  or  doing  a  con- 
siderable business  on  small  capital 
might  be  forced  into  bankruptcy,  and 
get  little  or  no  benefit  from  the  in- 
surance for  which  he  had  paid.  The 
persons  injured  by  accidents,  for 
which  such  classes  of  assured  might 
be  liable,  would  be  in  effect  remedi- 
less as  to  practical  results  for  the 
damages  sustained  by  them.  It  well 
might  be  thought  by  the  legislature 
a  sound  public  policy  that  casualty 
insurance  should  become  an  effective 


insutrmentality  for  both  the.  assured 
and  the  injured,  and  not  be  .a  snare 
to  the  assured  and  a  barren  hope  to 
the  injured.  If  the  legislature  be- 
lieved this.,  it  reasonably  might  decide 
to  frame  the  terms  of  policies  of  Cas- 
ualty insurance  and  to  provide  means 
for  their  enforcement  to  the  end  that 
these  results  might  be  avoided,  and 
to  declare  that  policies  lacking  these 
requisites  should  not  be  written,  or 
if  written  should  be  ineffective  as  to 
these  terms.  When  confessedly  the- 
general  su,bject  of  insurance  is  under 
legislative  control,  there  is  a  broad 
latitude  of  choice  as  to  the  means 
which  may  be  employed  to  reach  re- 
sults thought  to  be  desirable.  The- 
principle  here  declared  and  the  deci- 
sions upon  which  it  rests  do  not  dero- 
gate in  any  degree  from  the  right 
of  freedom  of  reasonable  contract  and 
the  right  to  acquire  and  possess^ 
property  which  are  among  the  essen- 
tial guarantees  of  our  Constitution." 
;  94.  Lorando  v.  Gethro,  228  Mass.. 
181,  117  N.  E.  185. 
,  95.  Williams  v.  Nelson,  228  Mass. 
191,  117  N.  E.  189. 
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Sec.  838.  Theft  insurance  —  conversion  without  intent  to 
commit  crime. 

Certaiu  insurance  companies  ai'e  authorized  to  insure  the  owners 
of  motor  \'ehicles  against  loss  by  theft.^^  To  recover  under  such 
a  policy,  it  is  necessary  for  the  assured  to  prove  that  the  machine 
in  qiiestion  was  takeii  under  such  circmnstancee  that  the  taking 
would  constitute  the  crime  of  larceny.  When  the  taking,  although 
unlawful  and  tortious,  merely  constitutes  a  trespass  or  civil  wrong, 
the  insurance  company  is  not  liable  for  its  loss.^''  If  taken  under 
a  bona  fide  claim  of  right,  it  is  not  a  crime,  and  not  within  the 
protection  of  the  insurance.^*  Or,  if  the  taking  of  the  machine  is 
done  with  the  animo  revertenSl,  the  loss  is  not  within,  the  policy.^' 
Thus,  where  employees  of  a  shop  where  the  machine  had  been  left 
for  repainting  took  it  for  the  purpose  of  a  "  joy  ride,"  it  was  held; 
that  there  was  no  criminal  intent  to  deprive  the  ovraer  of  it  per- 
manently and  iJiat  the  car  was  not  stolen  within  th©  intention  of 
such  a  policy.^  But  under  a  policy  insuring  against  loss  or  damage. 
*'  by  theft,  robbery  or  pilferage "  there  was  held  to  be  a  loss 
within  the  ternis  of  the  policy  where  one  who  borrowed  the  ma- 
chine for  a  specific  purpose  and  to  go  to  a  specific  place,  went  be- 
yond tiiat  place  and  never  returned  the  cax  but  abandoned  it  in  a 
remote  section  of  another  State  in  a  badly  damaged  condition  with- 
out any  notice  to  the  owner,  from  which  place  it  was  not  recovered 
for  several  weeks  after.^  The  word  "  pilfwage  "  in  such  a  policy 
means  petty  larceny.' 

96.  Pleadings  in  action  on  policy  Washington. — Stuht  v.  Maryland 
insuring  against  theft.  See  Troy  An-  M.  C.  Ins.  Co.,  90  Wash.  576,  156. 
tomobile  Exchange  v.  Home  Ins.  Co..       Pac.   557. 

102    Misc.     (N.    Y.)     331,    169    N.    Y.  98.  I?nsh    v.    Boston    Ins.    Co.,    88 

Suppl.    796.  '  Misc.    (N.   Y.)    48,   150  N.   Y.'Suppl. 

97.  Georgia. — Hartford  Ins.   Co.  v.       457. 

wimbush,  12  Ga.  App.  712,  78.  S,  E.  99.  Stuht  v.   Maryland  M.  C.   Ins. 

265.                                                        .  Co.,  90  Wash.  576,  156  Pac.  557. 

Indiana. — Michigan  Ins.  Go.  v.  Wil-  1.  Valley    Mercantile    Co.     v.     St. 

lis.  57  Ind.  App.  256,  106  N.  E.  725.  Paul  Fire   &  M.   Ins.   Co.,   49   Mont. 

.1/o«.«fflraa.— Valley     Mercantile    Co.  430,  143  Pac.  559,  L.  R.  A.  1915  B. 

V.   St.   Paul   Fire   &   M.  Ins.   Co.,   49  3^7. 

Mont.    430.   143    Pac.    559,   L.   E.    A.  2.  Federal   Ins.    Co.   v.   Hiter,^  164 

1916  B.  327.  Ky.  743,  176  S.  W.  210. 

.Veic    yor/;.— Eiish   v.    Boston   Ins.  3.  Stfiht   v.    Maryland  M.    C.    Ins. 

Co.,   88   Misc.   48.   150   N.   Y.   Suppl.  Co.,    90' AVash.    576,    156    Pac.    557. 

4,57.                                                      '  "The   words    'theft,'   'robbfefy'   and 
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Sec.  839.  Theft  insuraace  —  larceny  by  trick  or  device. 

A  policy  insuring  the  owner  of  an  automobile  against  theft,  rob- 
bery or  pilferage  by  any  person  or  persons  other  than  those  in  the 
employmeint,  service  or  household  of  the  insured,  has  been  held 
not  to  cover  a  commonrlaw  larceny  of  the  automobile  by  trick  or 
device.  Hence,  the  insured  cannot  recover  on  siich  policy  where- 
he  merely  alleges  and  proves  that  he  delivered  the  automobile  to- 
third  persons  for  the  purpose  of  sale  and  that  they,  through  a  con- 
spiracy to  steal  automobiles,  converted  the  car  to  their  own  use  and 
stole  the  same.  The  alleged  larceny  was  under  the  form  and  guise 
-of  a  business  transaction  conducted  by  the  insured  himself  and  was 
not  within  the  terms  of  the  policy.* 

Sec.  840.  Theft  insurance  —  by  persons  not  in  service  of 
owner. 

Provisions  ia  policies  insuring  against  theft  generally  provide- 
that  the  company  shall  not  be  liable  when  the  property  is  stolen 
by  one  "  in  the  employment,  service  or  household  of  the  assured."^ 
But  a  theft  by  an  employee  of  a  public  garage  keeper  at  whose 
garage  the  car  is  kept,  has  been  held  to  be  a  loss  within  the  policy.^ 
Where  ^e  garage  in  which  plaintiff's  automobile  was  cared  for, 
was  under  the  control  of  a  corporation  of  which  plaintiff  was  presi- 
dent, evidence  that  the  caretaker  of  the  garage  was  implicated  in 
the  theft  of , the' automobile,  which  was  thereafter  and  while  in  his: 
possession  wrecked  in  a  collision,  does  not  establish  that  the  dam- 
age was  done  by  one  in  the  employment  or  service  of  plaintiff  with- 
in the  meaning  of  such  a  policy.® 

Sec.  841.  Theft  insurance  —  stealing-  proceeds  of  sale  of 
automobile. 

Whei'e  the  owner  of  an  automobile  transferred  possession  of  ait 

'  pilferage '      are      well      understood.  ble."     Stuht   v.  Maryland  M.  C.  Ins. 

They  were  used  in  this  policy  in  their  Co.,  90  Wash.  576,  156  Pae.  557. 

common  and   ordinary  meaning.     If  4.  Delafield    v.    London    &    Lanca- 

the  automobile  was   stolen,  or   if  it  shire  F.  Ins.  Co.,  177  X.  Y.  App.  Div. 

was  robbed  or  pilfered  of  any  of  its  477,  164  N.  Y.  Suppl.  221. 

accessories,  or  of  personal  effects  left  5.  Schmid  v.  Heath,  173  111.  App. 

therein,  to  the  amount  of  $25,  then  649. 

the  insurance  .company  would  be  lia-  6.  Callahan    v.    London    &    Lanca- 
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automobile  to  ajiother  for  the  purpose  of  sale,  and  the  latter  sold 
it  and  appropriated  the  proceeds  to  hi«  own  use,  it  was  held  that 
the  insurance  company  was  not  liable  to  the  former  owner.'' 

Sec.  842.  Theft  insurance  —  suflBdiency  of  proof  of  theft. 

The  burden  is  upon  the  assured  of  showing  that  the  loss  of  the 
automobile  was  occasioned  through  the  larceny  of  some  person 
other  than  those  persons  in  his  employment,  service,  household;: 
but  the  necessary  facts  can  be  shown  byt  circumstantial  evidence.* 
The  plaintiff  is  not  required  to  prove  his  claim  beyond  a  reason- 
able doubt,  as  would  be  required  in  a  criminal  prosecution  for  the 
theft  of  the  machine.^  Where  the  plaintiff,  in  an  action  upon  a 
policy  insuring  his  automobile  against  theft,  proves  that,  after  he 
had  driven  it  aboard  a  ferryboat  close  up  to  the  front,  put  on  the 
emergency  brake  and  stopped  the  engine,  he  went  into  the  cabin 
before  the  boat  started  and  a  few  minutes  later  when  the  boat  was 
on  the  river  came  out  and  the  machine  was  gone,  the  chain  at  the 
rear  of  the  boat  lying  loose  on  the  deck  and  the  gate  at  the  rear 
half  open,  he  makes  out  a  prima  facie  case  and  is  entitled  to  ■re- 
cover.-"' 

Sec.  843.  Theft  insurance  —  amount  of  damage. 

A  policy  of  the  character  under  discussion  is  construed  to  cover 

shire  Fire  Ins.  Ck).,  98  Misc.   (N.  Y.)  can  the  law  hold,  that  the  defendant 

589,  163   N.  Y.  Suppl.   323.  under  its  policy  is  liable  for  a  theft, 

7.  Siegel  v.  Union  Assur  Soo.,  153  larceny,   or   pilferage.     The   plaintiff 

N.  Y.  Suppl.  661,  wherein  the  court  failing  to  submit  proper  proof  under 

said,  per  Finelite,  J.:      "All  domin-  the    policy,    no    liability    exists,*  and 

ion    over    said    car    had   been    trans-  the  court  was  justified  in  dismissing- 

ferred  to  R.  W.  Lewis,  Incorporated,  the  complaint." 

for  the  moment,  and  the  said  R.'  W.  8.  Kansas  City  Regal  Auto  Co.  v. 

Lewis,  Incorporated,  having  disposed  Old    Colony   Ins.   Co.,    187   Mo.   App> 

of  the  automobile  the  same  day  with-  514,  174  S.  W.  l53. 

out     awaiting     further     instructions  9.  Kansas  City  Regal  Auto  Co.   v. 

from   the   plaintiff   on   the   following  Old   Colony   Ins.   Co.,   187   Mo.   App. 

morning  and   appropriating  the   pro-  514,  174  S.  W.  153. 

ceeds    thereof    t»    its    own    use    and  10.  Chepakoff     v.      National     Ben 

benefit,  the  plaintiff  putting  the  au-  Franklin  Fire  Ins.  Co.  of  Pittsburgh, 

tomobile    in    possession    of   a    person  97    Misc.     (N.    Y.)     330,    161    N.    Y. 

who  has  disposed  of  it  and  appropri-  )Suppl.   283. 
ated  the  proceeds,  I  fail  to  see,  nor 
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all  damage  resulting  or  which,  in  the  contemplation  of  the  parties^- 
might  result,  from  theft,  which  avouM  include  damages  caused  by 
reckless  driving  or  handling  of  the  car  and  storage  of  the  same,' 
or  any  use  which  destroyed  its  value  in  whole  or  in  part.  If,  fol- 
lowing the  theft,  the  car  should  be  recovered  intact,  in  the  same 
condition  it  was  before  the  theft,  plaintiff's  only  damage  would  be 
expenses  incurred  in  recovering  the  car  and,  perhaps,  in  addition, 
the  value  of  its  use  during  the  period  between  the  theft  and  the 
recovery  of  the  car.  If  the  car  were  damaged  or  destroyed  while 
in  the  custody  of  the  thief,  plaintiff's  damage  would  include  also 
t^e  diminution  or  loss  of  value  of  the  car  thus  stolen.-'^  ,  If,  after 
being  stolen,  it  is  wrecked  and  totally  destroyed,  the  insurer  is 
liable  for  its  value.^  These  policies  may  contain  a  provision  for 
the  arbitration  of  differences  over  the  value  of  the  property.  A 
provision  in  a  policy  of  insurance,  that  if  there  is  a  difference  as 
to  the  value  of  the  property  no  right  of  action  shoiild  exist  until 
after  an  appraisal,  is  waived  by  proof  that  plaintiff,  during  an  en- 
deavor to  adjust  the  loss,  was  told  by  defendant's  authorized  repre- 
sentative that  they  "  would  not  do  a  damn  thing  "  as  is  also  a  pro- 
vision of  the  policy  which  required  sixty  days  to  elapse,  after 
notice  of  loss,  before  suit  brought.-'^  The  recovery  of  the  property 
may  affect  the,  sum  to  which  the  insured  is  entitled.  Under  some 
policies,  if  the  machine  is  no't  recovered  within  sixty  days  after 
■the  loss,  the  insured  can  collect  the  entire  insurance  moneys,  al- 
though the  machine  is  recovered  before  the  institution  of  a  suit 
therefor.-'* 

Sec.  844.  Thelt  insurance  —  subrogation  of  insurer. 

The  insurance  company,  after  payment  of  loss  under  a  policy 
against  theft,  is  entitled  to  be  subi-ogated  to  the  rights  of  the  owner. 
That  is,  he  is  entitled  to  recover  damages  of  the  wrongdoer.  More- 
over, where  the  car  was  in  the  hands  of  bailee  at  the  time  of  the 
theft,  if  the  insurance, company  can  show  negligence  on  the  part 

11.  Callahan  v.  London  &  Lanfea-  13.  Ca;ll.ahan  v.  London  &  Lanca- 
shire Fire  Ins.  Co.,  98  Misc.  (N.  Y.)  shire  Fire  Ins.  Co.,  98  Misc.  {N.  Y.) 
589,   163  N.  Y.   Suppl.   322.  589,  163  N,   Y.   Suppl.   322. 

12.  Callahan  v.  London  &  Lanca-  14.  O'Connor  v.  Maryland  Motor- 
shire  Fire  Ins.  Co.,  98  Misc.  (N.  Y.)  car  Ins.  Co.  (111.),  122  N.  E.  489.  ' 
5^9,  163   X.  Y.   Suppl.   322. 
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of  such  bailee  which  contributed  to  the  theft,  he  may  recover  of 
such  bailee.  ^^ 

Sec.  845.  Accident  insurance. 

An  injury  resulting  from  slipping  and  falling  while  cranking 
an  automobile  is  "  accidental  "  within  the  meaning  of  an  accident 
policy.-""  And,  if  one  slips  while  pulling  a  tire  off.  a  machine,  the 
resulting  injury  may  be 'dieemed  "  accidental."  ^^  Where  an  ac- 
cident policy  provides  for  a  double  indemnity  •"  if  the  bodily  in- 
jury is  sustained  by  the  assured  .  .  .  while  in  or  on  a  public 
conveyance  .  .  .  provided  by  a  common  carrier  for  passenger 
service  "  one  who  is  injured  while  riding  in  an  automobile  which 
he  had  hired  from  a  livferyman  and  which  was  operated  by  a  driver 
furnished  by  the  latter,  who  served  any  applicant,  is  held  to  be 
riding  in  a  public  conveyance  as  that  term  is  used  in  the  foregoing 
clause.^'  Similarly,  indemnity  can  be  recovered  if  one  is  in- 
jured while  riding  in  a  taxicab,  for  a  taxicab  is  ^  common  carrier.^* 
And  a  railroad  attorney,  while  riding  in  an  automobile  constructed 
so  as  to  run  on  the  rails,  may  be  considered  as  a  passenger  in  a 
public  conveyance.^" 

15.  Stevens  v.  Stejvart-VVarner  19.  Anderson  f.  Fidelity  ^  Casualty- 
Speedometer  Corp..  223  Mass.  44,  111  Co.,  183  N.  Y.  App.  Div.  170,  170  N. 
Jf.  E.  771.  Y.  Suppl.  431,  reversing  Anderson  v. 

16.  Preferred  Accident  Ins.  Co.  v.  Fidelity  &  Casualty  Co.,  101  Misc. 
Patterson,  213  Fed.  595,  130  C.  0.  (N.  Y.)  411,  166  N.  Y.  Suppl.  640r 
A.  175.  Primrose,  v.    Casualty    Co.,    332    Pa. 

17.  Lickleider  v.  Iowa  State  Trav-  310,  81  Atl.  312^  37  L.  E.  A.  (N.  S.) 
cling  Men's  Assoc.  (Iowa),  168  X.  W.  618.  See  also  Turner  v.  Fidelity  & 
884.  Casualty  Co.    (Mo.),  202  S.  W.  1078. 

18.  Fidelity     &     Casualty     Co.     v.  And  see  section  132. 

Joiner    (Tex.   Civ.   App.),   J78   S.   \V.  20.  U.   S.   Casualty   Co.  v.   EHesoli 

806.  (Colo.),  176  Pac.  279. 
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CHAPTER  XXX. 

SALES  OF  MOTOR  VEHICLES. 

Section  846.  Scope  of  cliapter. 

847.  Capacity  of  parties  to  sale  —  infants. 

848.  Capacity  of  parties  to  sale  —  agents. 

849.  Capacity  of  parties  to  sale  —  municipal  corporations. 

850.  Capacity  of  parties  to  sale  —  private  corporations. 

851.  Delivery. 

852.  Validity  of  sale  —  violation  of  registration  laws. 

853.  Validity  of  sale  —  machine  to  be  used  for  unlawful  purpose. 

854.  Validity  of  sale  —  statute  of  frauds. 

855.  Validity  of  sale  —  seller  not  owning  machine. 

856.  Fraud  and  deceit. 

857.  Warranties  —  in  general: 

858.  Warranties  —  caueot  emptor. 

859.  Warranties  —  "seller's   talk." 

860.  Warranties  -r-  machine  sold  on  "  usual  warranty." 

861.  Warranties  —  guaranty  of  satisfaction. 

862.  Warranties  —  warranty  of  future  service. 

863.  Warranties  —  implied  warranty  of  ntness. 

864.  Warranties  —  effect  of  express  contract  on  implied  warranty. 

865.  Warranties  —  damages. 

866.  Warranties  —  parol  evidence  to  show  warranty. 

867.  Warranties  —  waiver  of  breach  of  warranty. 

868.  Warranties  —  statements  oif  agent. 

869.  Remedies  of  seller. 

870.  Remedies  of  purchaser  —  in   general. 

871.  Remedies  of  purchaser  —  rescission   of   contract. 
873.  Remedies  of  purchaser  —  recovery  of  purchase  price. 

873.  Tax  on  sales. 

874.  Tax  on   dealers. 

Sec.  846.  Scope  of  chapter. 

This  cliapter  is  intended  to  cover  the  law  of  the  sales  of  motor 
"vehicles,  their  papts,  and  accessories.  It  includes  such  topics  as 
the  capacity  of  parties  to  buy  and  sell  automobiles,  warranties  and 
their  breach,  and  the  rights  of  the  parties  to  a  contract  of  sale.  In 
another  chapter  is  discussed  the  questions  which  arise  out  of  claims 
against  a  vehicle  in  the  nature  of  liens  or  contracts  of  conditional 
'  sala^    So,  the  questions  as  to  whether  the  purchaser  or  seller  of  a 

1.  Chapter  XXXI. 
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vehicle  is  liable  for  the  injuriea  occasioned  by  the  negligent  hiandl- 
ing  of  the  machine  to  another  traveler.^ 

Sec.  847.  Capacity  of  parties  to  sale  —  infants. 

The  purchase  by  an  infant  of  a  motor  vehicle,  is  voidable.  That 
is,  within  a  reasonable  time  after  reaching  his  majority  he  may 
disaffirm  the  contract  and  recover  what  he  has  paid  or  parted  with 
pursuant  to  such  contract,  if  he  return  what  he  received.^  The 
infant  has  the  right  of  disaffirmance  although  the  contract  of  sale 
States  that  he  is  at  least  twenty-one  years -of  age.*  And  it  has 
been  held  that  depreciation  in  the  value  of  the  property  returned 
cannot  be  shown  to  defeat  or  reduce  the  recovery.  On  disaffirming 
the  contract  and  returning  the  article  purchased  during  infancy, 
the  money  paid  thereon  may  be  recovered,  though  the  value  of  its 
use  while  the  infant  had  it  may  exceed  the  payment  made  upon  it.^ 
The  ipfant  should  account  for  any  damage  to  the  car  that  was 
caused  by  his  tortious  acts,  but  he  cannot  be  compelled  to  account 
for  damages  caused  by  his  ignorance  or  unskillfulness  in  operating 
the  car.*  And  an  infant  who  sells  a  vehicle  may  rescind  the  same 
and  recover  the  property.'  It  is  the  privilege  of  the  minor  only  to 
disaffirm  the  sale  or  contract,  and,  until  he  does  so,  the  other  party 
is  bound  by  it.  The  minor,  when  he  becomes  of  age,  may  regard 
the  contract  as  beneficial,  and  choose  to  affirm  it.  If,  however, 
he  elects  to  disaffirm  it,  he  annuls  it  on  'both  sides,  ah  initio,  and 
the  parties  revert  to  the  same  situation  as  if  the  contract  had  not 
been  made.  Until  some  notice  is  ^ven  by  the  minor  of  his  piir- 
pose  to  annul  the  contract,  or  he  does  some  act  significant  of  that 
intention,  the  other  party  is  bound,  and  cannot  reclaim  the  prop- 
erty nor  treat  the  contract  as  void  or  voidable.*  If  a  guardian 
uses  the  trust  funds  to  purchase  an  automobile  for  his  personal 

2.  See  sections  647,  648,  665.  5.  Reynolds    v.    Garber-Buick    Co., 

3.  Raymond  v.  General  Motorcycle       183  Mich.  157,  149  N.  W.  985. 

Co.  (Mass.),  119  N.  E.  359;  Reynolds  6.  Wooldridge  t.   Lavoie    (N.   H.), 

V.   Garber-Buick  Co.,   183   Mich.   157,  104  Atl.  346. 

149  N.  W.   985;    Stanhope  v.   Sham-  7.  Smott  v.  Ryan,  187  Ala.  396,  65 

bow    (Mont.),    170   Pae.    752;    Wool-  So.  838. 

dridge   v.   Lavoie    (N.   H.),   104   Atl.  8.  Smott  v.  Ryan,  187  Ala.  396,  65 

346.  So.  838. 

4.  Raymond  v.  General  Motorcycle 
Co.   (Mass.),  119  N.  E.  359. 
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use  and  the  seller  has  kiiowleKJge  of  the  wrongful  use  of  the  funds, 
both  the  guardian  and  the  seller  are  liable  for  a  conversion  of  the 
funds  J  and  the  surety  on  the  guardian's  bond  may  be  subrogated 
^nd  may  maintain  an  action  against  the  seller  thgreffor.      f^'6    uu'/, 

Sec.  848.  dapacity  of  parties  to  sale  —  agents. 

One  idealing  with  an  agent  is  bound  to  be  on  his  guard  as  to 
the  extent  of  the  .agent's  authority.-^"  The  mere  fact  Aat  one  has 
possession  of  an  automobile  and  claims  to  hanre  the  right  to  sell 
it,  does  not  give  a  good  title  thereto  as  against  the  rightful  owner 
who  has  given  no  one  authority  to  sell  it.-*^^  An  agent  having  power 
to  make  a  sale  of  a  vehicle  is  deemed  to  have  implied  authority 
from  his  principal  to  make  such  wan-antiee ;  in  respect  thereto  as 
the  law  would  imply  had  the'  sale  been  made  by  ijhe  principal 
personally,  and  in  addition  has  implied  authority  to  make  in  the 
name  of  the  principal  such  warranties'  of  the  quality  and.  oondi- 
•tion  of  the  property  as  are  liisually  and  customarily  made  in  like 
sales  of  similar  property  at  the  time  and  place.-'^  It  is  well  settled 
that  neither  the  fact  of  agency  nor  the  extent  of  authority  can  be 
proved  by  the  declarations  lof  the  alleged  agent ;  equally  as  well 
established,  but  when  an  agent  makes  a  contract  or  does  any  act 
i"epresenting  his  principal,  his  declarations  'made  at  the  time  ex- 
planatory of  the, act  are  in  some  jurisdictions -admissible  in  evi- 
dence on  behalf  of  either  parfcy.-^'  The  original  absence  of  au- 
thority in  an  agent  may  be  cured  by  a  subsequent  ratification  of 
his  acts  by  the  principal,  but  the  ratification  will  not  take  place 
until  the  principal  is  fully  advised  of  the  agent's  transactions." 

9.  American  Surety  Co.  v.  Vauii  11.  Stults  v.  Miiltpnberger,  176  Ind. 
(Ark.),  305  S.  W.  646.                                 561,  96  N.  E.  581. 

10.  Hutchinson  v.  Scatt  (Cal.  12.  Nixon  Mining  Crill  Co.  v. 
App.),  169  Pac.  415;  Canales  v.  Earl,  Burk,  132  Tenn.  481,  178  S.  W.  1116. 
N.  Y.  Law  Journal,  Jan.  31,  1918;  See  also  International  Harvester  Co. 
Holmes  v.  Tyner  (Tex.  Civ.  App.),  v.  Lawyer  (Okla.),  155  Pac.  617; 
179  S.  W.  887.  See  also  Hoyt  v.  Farnhafti  v.  Akron  Tire  Co.,  98  Wash. 
Rchillo.  etc.,   Co.,   185   111.  App.   688.  484,  167  Pac.  1081. 

An  agent  having  possession  of  an  13.  Western    Investment    &    Land 

.automobile   for   sale   cannot,  without  Co.  v.  First  Nat.  Bank.  33  Colo.  App. 

dissolving    the    agency,    exercise    ad-  143.  128  Pac.  476. 

verse  powers  to  the  agency.     Watson  14.  Hutchinson      v.      Scatt       (Cal. 

V.  Herman   (Miss.),  79  So.  92.  App.),  169  Pac.  415. 
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Sec.  849.  Capacity  of  parties  to  sale  —  municipal  corpora- 
tions. 

Municipal  corporations  are  generally  allowed  to  purchase'  motor 
vehicles  for  the  use  of  various  departments  of  the  municipal  gov- 
emment.-'"  ,  Thus,  the  power  to  purchase  and  usei  motor  vehicles 
for  police  and  fire  purposes  is  unquestioned.  And  an  automobile 
may  be  purchased  for  the  Use  of  those  officials  charged  with  the 
maintenance  of  the  public  highways.-^"  Thus,  in  one  case  justify- 
ing the  purchase  of  an  automobile  for  use  by  a  body  charged  witli 
the  superintendence  of  the  publie  highways,  it  was  said :  "  With 
the  more  recent  demands,  for  better  roads  and  more  secure  bridges 
aud  fea'ries  in  all  sections  of  the  country — in,  the  rural  or  country  , 
districts,  and  often  at  points  remote  from  the,  county,  site  or  mar- 
ket plaos,  as  well  as  in  urban  localities — greater  engineering  skill 
and  improved  machinery  and  facilities  are  necessary,  in  the  con- 
struction and  maintenanca  of  these  public  agencies.  If  a  board  of 
Tevenue  or  court  of  county  commissioners  may  employ  skilled 
architects  to'make  plans  for  county  ferries,  bridges,  and  buildings, 
it  may  provide  for  like  superintendence  and;  inspection.  So  also, 
if  the  necessary  material,,  equipment,  and  labor,  for  the  proper  con- 
struction and  maintenance  of  the  public  roads,  bridges,  and  ferries 
may  be  purchasfed  or  engaged,  and  the  services  of  a  competent  en- 
gineer or  inspector  are  required  to  construct  or  supervise  such  pub- 
lic improvements,  there  can  be  no  doubt  of  the  right  to  contract 
therefor.  And  if  the  right  exists  to  contract  for  this  inspection 
and  supervision,  then  the  right  to  maintain,  and  to  transport  such 
inspectqrs  from  one  portion  of  the  coimty  to  another,  in  the  dis- 
charge of  this  public  service,  cannot  be  doubted."  ^' 

Sec.  850.  Capacity  of  parties  to  sale  —  private  corpora- 
tions. 

An  automobile  company  will  be  bound  bythe  representations  of 

Ratification.— A  father  may  ratify  Ala.  481,  71  So.  704;  Hollis  v.  Wels- 
the  unauthorized  act  of  his  son  in  singer,  143  Ky.  139,  134  S.  W.  176: 
purchasing  an  automobile,  so  that  he  Porter  v.  Fletcher,  153  N.  Y.  App. 
will  become  liable  for  the  purchase  Div.  470,  138  N.  Y.  Suppl.  557.  Corn- 
price.  Dillon  V.  Patterson  (Ga.  pare  Miles  Auto  Co.  v.  Dorsey,  163 
App.),  95  S.  E.  733.  Ky.  693,  174  S.  W.  503. 

15.  Vale  V.  Boyl&  (Oal.),  175  Pac.  17.  Ensley  Motor  Co.  v.  O'Kear,  196 
787.  Ala.  481,  71  So.  704. 

16.  Ensler  Motor  Co.  v.  O'Rear,  196 
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its  geaeral  sales  manager  made  in  the  sale  <d  a  machine.^*  And  an 
officer  of  a  corporation,  such  as  the  secretary,  for  example,  may 
generally  purchase  an  automobile  in  the  name  of  the  company  for 
use  in  its  business.-'^  A  person  occupying  the  offices  of  president 
and  general  manager  of  a  corporation  may  buy  a  motor  vehicle 
in  its  behalf.^ 

Sec.  851.  Delivery. 

The  machine  delivered  by  the  seller  of  a  motor  vehicle  must 
correspond  with  the  one  ordered  by  the  purchaser.  Where  the  con- 
tract is  for  an  automobile  "  fully  equipped  as  per  catalogue,"  and' 
the  catalogue  shows  the  machine  with  a  particular  equipment  of 
tii-es  and  rims,  the  car  tendered  must  be  similarly  equipped,  al- 
though the  printed  specifications  there  do'  not  require  such 
equipment,  as  the  cuts  in  the  catalogue  are  a  part  thereof  as  much 
as  the  specifications. ^-"^  Where  under  a  contract  for  the  sale  of 
machines  to  be  delivered  at  specified  dates,  and  the  seller  was  not 
obliged  to  deliver  until  the  'buyer  indicated  the  particular  type  of 
body  to  be  placed  on  the  caxs  and  the  color  they  were  to  be  painted, 
the  buyer  cannot  hold  the  seller  for  a  breach  of  the  contract  where 

18.  Joslyn  V.  Cadillac  Automobile  And  the  appointment  of  such  general 
Co.,   177  Fed.  863,   101  C.   C.  A.   77.  manager  carries  with  it  an  implica- 

19.  Meister  &  Sons  Co.  v.  Wood  &  tion  of  authority  on  the  part  of  such 
Tatum  Co.,  26  Gal.  App.  584,  147  agent  to  represent  himself  as  possess- 
Pac.  981.  ing  the  full  powers  usually  ascribed 

20.  Western  Investment  &  Land  Co.  to  such  an  office.  .  .  .  The  fore- 
V.  First  National  Bank,  23  Colo.  App.  going  principles  apply  with  peculiar 
143,  128  Pac.  476,  wherein  it  was  force  when,  as  in  the  instant  case,, 
said :  "  The  public  would  be  abso-  the  offices  of  president  and  general 
lutely  without  protection  in  dealing  manager  unite  in  one  man,  so  that  he 
with  corporations  if  it  were  not  foi"  becomes,  in  effect,  the  corporation  it- 
the  rule  that  their  executive  and  self  so  far  as  the  public  is  concerned, 
managing  officers,  or  agent^s,  by  what-  It  has  been  repeatedly  held  in  this- 
ever  name  called,  possess  implied  State  that  a  manager  of  a  private 
power  to  bind  the  corporation  by  acta  corporation  in  such  business  as  thfr 
and  contracts  done  and  made  in  the  sale  of  lumber  at  retail  had  no  au- 
conduct  of  ordinary  business :  and,  thority,  by  virtue  of  his  employment 
such  being  the  law,  an  innocent  merely,  to  borrow  money  on  the  credit 
stranger  dealing  with  a  corporation  of  his  company,  or  to  give  its  note- 
through  such  an  agent  will  not  be  af-  therefore." 

feeted  by  any  limitation  of  the  agent's  21.  John  Hemwall  Automobile  Co. 

autliority  contained  in  the  by-laws  v.  Michigan  Avenue  Trust  Co.,  19S 
and  of  which   he  has  no  knowledge        111.  App.  407. 
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lie  has  failed  to  specify  such  particulars  as  he  desired.^^  Where  a 
contract  for  the  'sale  of  an  automobile  provides  for  delivery  on  or 
-before  a  certain  date,  and  that  in  the  event  of  delivery  not  being 
made  within  a  specified  time  after  such  date,  the  purchaser  might 
cancel  the  order  and  demand  a  return  of  the  deposit  paid,  the  pur- 
chaser by  calling  in  the  seller  and  makings  inquiries  concerning 
possible  delivery  several  months  aftea-  the  date  fixed,  waives  his 
right  to  a  delivery  on  the  specified  date.^'  If  the  purchaser  extends 
the  time  of  delivery,  he  cannot  before  the  expiration  of  the  extended 
period  rescind  the  sale  for  failure  of  delivery.^**  In  some  cases  de- 
livery is  essential  to  the  passing  of  title  to  a  vehicle  sold ;  in  other 
cases  delivery  is  not  necessary;  and  whether  the  title  passes  in  a 
given  case  is  to  be  determined  from  the  facts  of  the  particular 
transaction.^^  Where  it  is  the  intention  of  the  parties  that  title 
to  the  machine  shall  not  pass  until  inspection  and  acceptance  and 
payment  of  the  purchase  price,  the  title  does  not  pass  until  such 
payment.^  Ordinarily,  the  purchaser  of  a  machine  is  to  be  al- 
lowed an  opportunity  of  inspecting  it  before  title  passes,  and  a 
delivery  which  aflFords  no  opportunity  for  inspection  may  be  in- 
sufficient to  pass  title. ^^  Where  title  has  passed,  the  purchaser  may 
recover  damages  of  the  railroad  for  its  delay  in  delivering  the  ma- 
chine or  for  damages  occasioned  thereto.^* 

Sec.  852.  Validity  of  sale  —  violation  of  registration  laws. 

Under  a  statute  providing  that  unless  a  motor  vehicle  is  regis- 
tered with  the  State  officials  within  ten  days  after  its  sale,  the  sale 
is  invalid,  a  contingent  condition  subsequent  is  attached  to  every 
sale,  io  that  the  agreement  becomes  abortive  if  the  new  owner  does 
not  properly  register  the  machine.     The  sale  in  such  a  case  being 

22.  Murphy    v.    Moon    Motor    Car  26.  Halff   Co.   v.   Jones    (Tex.   Civ. 
Co.,  147  N.  Y.  App.  Div.  91,  131  N.       App.),  169  S.  W.  906. 

Y.  Suppl.  873.  27.  Lange   v.   Interstate   Sales   Co. 

23.  Griggs      t.      Renault      Selling  (Tex.  Civ.  App.),  166  S.  W.  900. 
Branch,    Inc.,    179    N.    Y.    App.    Div.  28.  Patterson   v.    Chicago,   etc.,   R. 
845,   167  N.  Y.   Suppl.   355.  Co.,    95   Minn.   57,    103   N.    W.    621; 

24.  Albright    v.     Stegeman    Motor  Armstrong  v.  Chicago,  etc.,  Ry.   Co., 
Car  Co.  (Wis.),  170  N.  W.  951.  35    S.    Dak.    398,    153    N.    W.    696; 

25.  Kentucky  Motor  Oar  Co.  v.  Da-  Houston,    etc.,    Ry.    Co.    v.    Iverson 
renkamp,    163    Ky.    319,    173   S.    W.  (Tex.  Civ.  App.),  196  S.  W.  908. 
524. 
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invalid,  the  law  leaves  the  pai'ties  where  it  found  thenij  and  the. 
former  owneri  can  replevin  the  machine  or  recover  its-  value,  but 
he  cannot  recover  on  a  note  given  for  its  purchase  priee.^' 

Sec.  853.  Validity  of  sale  ^  maohine  to  be  used  for  unlaw- 
ful purpose;  V 

It  has  been  held  that, the  fact  that' the  manager  of  a  newspaper 
purchasing  an  automobile  intended  to  give  it  away  -  in  a  popularity 
■contest  conducted  by  the  paper  and  that  such  contest  was  possibly 
&  Iptteiy,  did  not  affect  the  validity  of  the  contract  between  the 
newspaper  and  the  former  owner.^"  < 

Sec.  854.  Validity  of  sale  —  statute  of  frauds. 

Statutes  of  frauds  have  been  enacted  in  every  State  requiring 
that  conti'acts  fbr  the  sale  of  personal  property  over  a  certain  valxie 
to  be  in  wiiting  sigaed  by  the  party  sougbt-to  be  bound  by  the  con- 
tract, unless  a  part  of  the  purchase  price  is  paid  or  a  part  of  the, 
property  is  delivered.  The  exact  phraseology  differs  in  some  of 
the  States.  The  value  of  motor  vehicles  generally  exceeds  the 
prescribed  value  so  that  executory  contracts  for  the  sale  of  such 
machines  are  usually  within  the  terms  of  the  statute. ^^  But,  ac- 
■cording  to  the  general  practice  of  dealers,  a  part  of  the  purchase 
price  is  required  at  the  time  of  the  sale,  and  hence  the  statute  is 
satisfied.^^  A  completed  contract  is  established  when  it  appears 
that  a  party  signed  a  blank  orderi  for  a  particular  machine  and 
gave  a  check  for  a  substantial  pa^  of  the  purchase  priee,  although 
it  was  undei-stood  that  he  was  to  send  another  cheek  for  the  same 
amount  in.  place^  of  the  check  given,  the  substitution  being  to  en- 
able him  to  furnish  a  check  properly  numbered  out  of  his  own 
check  book.^  The  clause  of  the  statute  requiring  agreements  to 
answer  for  the  debt,  etc.,  of  another  to  be  in  vsn-iting  does  not  ex- 
tend to  an  agreement  whereby  two  persons  become  joint  promisors 

29.  Swank  v.  Moiaon,  85  Oreg.  668,  32.  Meyer  v.  Shapton,  178  Mich. 
166   Pic.   963.  417,   144  N.  W.   887. 

30.  Watkins  v.  Curry,  103  Ai'k.  33.  American  Auto  Co.  v.  Perkins, 
414,  14^  S.  W.  43.  83  t!onn.  530,  77  Atl.  954. 

31.  Poplin   V.   Brown    (Mo.   App.), 
■205  S.  W.  411.  ' 
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and  co-debtors  of  the  seller  j  and,  hence  when  a  machine  is  sold  to, 
a  son,  but  the  father  jointly  promises  with  the  son  to  pay  the  pur- 
chase price,  the  father  may  be  liable  though  the  agreement  is  not 
reduced  to  writing.^* 

Sec.  855.  Validity  of  sale  —  seller  not  owning  machine. 

The  fact  that  a  dealer  or  other  person  agreeing  to  sell  a,  motor 
vehicle  is  not  an  owner  of  one,  does  not  necessarily  invalidate  the 
c-ontract.  In  case  even  of  the  non-existence  of  a  thing  which  is  the 
subject  of  an  executory  contract  of  sale,  the  agreement  may  be 
enforcible,  and  it  becomes  the  duty  of  the  vendor  to  produce  or 
acquire  it.^°  Where  the  owner  of  a  motor  vehicle  stands  by  and 
permits  another  to  sell  the  machine  without  objection,  the  ownei- 
will  generally  be  estopped  to  dispute  the  iitle  of  the  purchaser. 
But  such  estoppel  does  not  arise  unless  the  purchaser  by  his  re- 
liance on  the  conduct  of  the  parties  suffered  substantial  loss  or  al- 
tered his  condition  for  the  worse. ^* 

Sec.  856.  Fraud  and  deceit. 

If  false  representations  of  material  facts  are  made  in  the  sale 
or  purchase  of  a  motor  vehicle,  the  innocent  party  may  be  en- 
titled to  recover  damages  on  the  theory  of  fraud  or  deceit.^''  Thus, 
a  false  reipresentation  as  to  the  age  or  model  or  length  of  time  a 
motor  vehicle  has  been  in  use,  is  actionable.'*    A  representation 

34.  Bryant  v.  Panter  (Oreg.)^  178  in  consequence  of  the  fraud,  it  de- 
Pac.  989.  volved     upon     defendant     to     show: 

35.  Meyer  v.  Shapton,  178  Mich.  First,  that  false  representations  of 
417,  144  N.  W.  887.  material    facts    were    made    to   him; 

36.  Martin  v.  Brown  (Ala.),  74  second,  that  he  believed  them  to  be 
So.  241.  true;  third,  that  his  reliance  on  them 

37.  Luckenback  v.  Smith,  14  Cal.  was  an  act  of  ordinary  prudence; 
App.  139,  111  Pac.  366;  Checkly  v.  and,  fourth,,  that  they  influenced  his 
Joseph  Lay  Co.,  171  111.  App.  252;  action.  If  any  of  these  elements  is 
Jones  V.  Magoon,  119  Minn.  434,  138  unsustained  by  proof,  the  whole  de- 
N.  W.  686;  Darby  v.  Weber  Imple-  fense  must  fail."  Morbrose  Invest- 
ment Co.  (Mo.  App.),  208  S.  W.  116.  ment  Co.  v.  Flick,  187  Mo.  App.  538, 
See  also  Fleming  v.  Gerlinger  Motor  174  S.  W.  189. 

Car  Co.,  86  Oreg.  195,  168  Pac.  289.  38.  Luckenback   v.   Smith,   14   Cal. 

"To  maintain  his  right  to  diminish  App.    139,    111    Pac.    266;    Munn   v. 

the    stipulated   price   of   the   car   by  Anthony  (Cal.  App.),  171  Pae.  1082; 

the  amount  of  damages  he  sustained  Knight  v.   Bentel    (Cal.   App.),    179 
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that  a  motor  vehicle  is  in  good  running  condition,  may  be  a  state- 
ment of  a  fact  or  an  expression  of  'opinion,  according  to  the  un- 
derstanding of  the  parties.^'  Where  a  purchaser  contracts  for  a 
new  motor  vehicle  in  good  condition,  and  the  one  delivered  is  not 
such  and  the  seller  knows  the  condition  of  the  machine  at  the  time- 
■  he  receives  the  consideration  from  the  purchaser,  the  purchaser 
may  rescind,  the  sale  and  recover  the  purchase  money.^*  And  a 
misrepresentation  as  to  the  horse  power  of  the  machine  may  be- 
ground  for  affording  the  purchaser  relief.*^  And,  too,  where  a 
prospective  purchaser  is  led  to  believe  that  a  third  person  desires, 
to  purchase  the  machine  in  question,  there  may  be  a  charge  of 
fraud.*^  The  rule  of  caveat  emptor  imposes  the  duty  on  the  pur-^ 
chaser  of  giving  the  machine  a  reasonable  inspection,  and  he  can- 
not rely  on  the  statements  of  the  vendor  as  to  obvious  defects,  but 
as  to  hidden  defects  he  may  I'ely  on  the  representations  of  the 
vendor.*'     Thus,  a  purohasei*  may  rely  on  a  statement  that  the- 


Pac.  406;  Conroy  v.  Coughlon  Auto 
Co.  (lo-vra),  165  N.  W.  200;  Eoss  v. 
Reynolds,  118  Me.  223,  91  Atl.  953; 
Avery  Co.  v.  Staples  Mercantile  Co. 
(Tex.    Civ.   App.),   183    S.   W.   43. 

39.  Ross  V.  Reynolds,  113  Me.  233, 
91  Atl.  953. 

40.  Taylor  v.  First  Nat.  Bank 
(Wyo.),   167   Pac.   707. 

41.  Joslyn  v.  Cadillac  Automobile 
Co.,  177  Fed.  863,  101  C.  C.  A.  77; 
Halff  V.  Jones  (Tex.  Civ.  App.),  169 
S.  W.  906. 

42.  Kanaman  v.  Hubbard  (Tex. 
Civ.  App.),  160  S.  W.  304. 

43.  Morbrose  Investment  Co.  v. 
Flick,  187  Mo.  App.  538,  174  S.  W. 
189.  "  The  rule  of  caveat  emptor 
imposed  on  defendant,  who  liad  an 
opportunity  of  inspecting  the  car  be- 
fore buying  it,  the  duty  of  making  a 
reasonable  examination,  and,  as  to 
those  defects  which  would  have  been 
discoverable  to  one  in  his  situation 
who  observed  reasonable  care,  he  can- 
not complain  of  the  false  representa- 
tions of  soundness.  Where  a  vendee, 
by  neglect  and  indifference  to  his  own 


interest,  permits  himself  to  be  over- 
reached, the  law  affords  him  no  re- 
dress, because  of  his  own  conduct  is 
blame-worthy.  If  he  has  the  oppor- 
tunity, he  must  investigate;  if  the 
article  is  before  him  and  its  defects 
are  apparent,  he  may  not  rely  on  the- 
statement  of  the  vendor  that  the  ar- 
ticle is  sound,  but  must  look  for  him- 
self.  If  he  can  read,  he  must  read' 
the  contract  of  sale  before  its  execu- 
tion, and  may  not  take  the  vendor's- 
word  as  to  its  contents.  In  short, 
the  vendee  must  make  reasonable  use- 
of  opportunity,  and  his  failure  to  do 
this  leaves  him  remediless,  no  matter- 
what  the  conduct  of  the  vendor  maj- 
be.  Caveat  emptor  does  not  apply  to- 
liidden  defects  which  are  not  open  to- 
discovery  by  a  vendee  who  exercises, 
reasonsable  care  in  the  examination 
and  testing  of  the  subject-matter  of 
the  negotiation.  As  to  such  defects 
lie  is  entitled  to  rely  upon  represen- 
tations of  soundness  made  by  the- 
vendor,  and  the  latter  will  not  be- 
heard  to  say  that  the  vendee  should 
not    have   believed    him."       Morbrose- 
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car  has  .be^n  rebuilt,  but  not  on  a  statement  as  to  the  exterior  of 
the  car,  such  as  the  painting,  etc.^*  The  purchaser  of  the  vehicle 
may  be  the  party,  who  is  guilty  of  fraud,  as  where  he  makes  false 
statements  as  to  the  consideration  which  he  is  giving  for  the  ma- 
chine, and,  in  .such  a  case  the  seller  may  recover  of  the  buyer  the 
difference  between  the  value  of  the  vehicle  and  of  the  property 
taken  in  exchange  therefor.*"  In  an  action  for  deceit,  it  is  gen- 
erally necessary  for  the  complaining  party  to  show  that  the  rep- 
resentations were  false  to  the  knowledge  of  the  opposing  party; 
but  in  an  action  for  the  rescission  of  the  contract,  it  is  sufficient 
if  it  is  shown  that  the  representations  Were  in  fact  false  and"  that 
he  had  a  right  to  rely  on  them  and  did  so  rely,  and  was  thereby 
deceived  into  entering  into  the  contract.**  To  entitle' one  to  a 
rescission  of  the  sale,  however,  the  misrepresentation  must  be  one 
which  worked  damage  to  the  complaining  party.*'  When  a  party 
seeks  to  recovei"  damages  for  fraud,  he  must  generally  show  that 
the  fraudulfent  representations  results  in  a  pecuniary  ihj'ury  to 
him ;  but,  where  the  fraud  is  relied  upon  as  a  defense  to  the  en- 
forcement of  an  executory  contract,  it  is  sometimes  held  that  if  the 
false  represeutations  relate  to  a  niaterial  fact  the  law  implies  that 
the  defra.uded  party  has  suffered  aii  injury  sufficient  to  defeat  a 
recoveiy.*'  The  fact  that  the  bill  of  sale  for  the  automobile  states 
that  the  instrument  contains  the  entire  agTeement  between  the  par- 
ties, and  that  no  representations,  warranties,  or  conditions,  other 
than  those  appearing  in  the  bill  of  sale,  shall  be  hinding  on  the 
parties,  does  not  preclude  the  purchaser  from  introducing  parol 
evidence  to  show  fraudulent  representations  made  by  the  vendor.** 

Investment    Co.    v.    Flick,    187    Mo.  47.  Alamo  Auto  Sales  Co.  v.  Herms 

App.    528,    174   S.   W.    189.  (Tex.   Civ.   App.),   184   S.   W.    740. 

44.  Morbrose  Investment  Co.  v.  48.  Case  Threshing  Machine  Co.  v. 
Flick,  187  Mo.  App.  528,  174  S.  W.  Webb  (Tex.  Civ.  App.),  181  S.  W. 
189.  853. 

45.  Van  Vliet-Fletcher  Auto  Co.  v.  49.  Tiffany  v.  Times  Square  Auto- 
Crowell,  171  Iowa.  64,  149  N.  W.  Co.,  168  Mo.  App.  729,  154  S.  W. 
861;  Hinkley  v.  Starrett,  91  Kans.  865;  Case  Threshing  Machine  Co.  v. 
181,   137   Pac.   18.  Webb    (Tex.  Civ.  .App.),    181   S.   W. 

46.  Halif  Co.  v.  Jones  (Tex.  Civ.  853;  Avery  Co.  v.  Staples  Mercantile 
App.),  169  S.  W.  906;  Smith  v.  Co-  Co.  (Tex.  Civ.  App.),  183  S.  W.  43. 
lumbus  Buggy  Co.,  40  Utah,  580,  123  But  see  Munn  v.  Ajithony  (Cal.. 
Pac.  580.    See  also  Checkly  V.  Joseph  App.),  171  Pac.   1082. 

Lay  Co.,  171  111.  App.  252. 
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When  the  purchaser  has  been  fraudulently  imposed  upon  by  the 
vendor  of  an  automobile,  but  nevertheless  makes  a  payment  upon 
and  gives  a  renewal  note  for  the  consideration  after  discovery  of 
the  fraud,  he  thereby  waives  the  fraud  and  affirms  the  contract.^ 

Sec.  857.  Warranties  —  in  general. 

Warranties  in  the  sale  of  chattels  are  divided  into  two  classes, 
express  warranties  and  implied  warranties.  To  create  an  express 
warranty,  it  is  not  necessary  that  the  word  "warrant"  be, used; 
nor  is  any  other  precise  fprra  of  expression  required  by  the  law.^* 
Any  affirmation  of  the  quality  or  condition  of  the  thing  sold,  not 
uttered  as  a  matter  of  opinion  or  belief,  made  by  the  seller  at  the 
time  qi  the  ssi^e,  for  th,e  purpose  of  assuring  the  buyer  of  th^i  truth 
of  the  fact  affirmed,,  and  inducing  him  to  make  the  purchase,  if  so 
received  and  relied  on  by  the  purchaser,  i^  an  express  warranty.^^ 
^Vhether  a  statement  is  a  warranty  may  be  a  matter  of  iuteation. 
The  test  for  determining  the  question  is  said  to  be  whether  the 
vendor  assumes  to  assei't  a  fact  pf  which  the  'buyer  is  ignorant,  or 
merely  states  an  opinion,  or  his  ju^dgment,  upon  a, matter  of  which 
the  vendor  has  no  special  kno,wledge,  and  on  which  the  buyer  may 
also  be  expected  to  have  an  opinion  and  to  exercise  his  ]'udgpj.ent.^' 
Where  a  machine  is  wa,rranted  against  defects  in  manufacture  and 
workmanship,  an  agreement  by,  thp,  seller  to  overhaul  the  car  with- 
out cost  after  a  tripas'no.tia  partiof  the  waiTanty,  but  is  a  special 

50.  Adams  v.  Overland  Automobile  dence,  it  becoiries  proof  as  a  fact  of 
Co.   (Tex.  Civ.  App.),  203  S.  'Wi  207:  '    warranty."    Denver  Suburban  Homes 

51.*  Denver  Suburban  Homes  &  Wa-  &  Water  v.  Frigate  (Colo.),  168  Pac. 
ter  V.  Frigate  '(Colo.^,  168  Pac.  33;  33.                              -                 .       :       , 
Wliitp  Automobile  Co.  y.  Dorsey,  119  52.  Hackett  v.  Lewis    (Cal.  App.), 
Md.   251,  86  Atl.   617.     "No  special  173  Pac.  Ill ; i -White  Automobile  Co. 
fftrm  of  words  is  necessary  to  create  v.  Dorsey,  119  Md.  251,  86  Atl.  317: 
a    warranty.      An    averment    at    the  Summers    v.    Provo    Foundry   &    Ma- 
time  of  the  sale  is  a  ivarrauty,  pro-  chine  Co..  (Utah),  178  Pac.  916. 
Tided  the  jury  find  from  the  evidence  Carrying  capacity  of  truck. — State- 
on  the  trial  it  was  so  intended ;  and  raents  by  the  seller  as  to  the  carry- 
such  intention  may  be  reached  as  an  ing  capacity  of  a  truck,  may  consti- 
inference  or  deduction  from  the  facts  tute   an   express  warranty.     Hackett 
and  circumstances  in  connection  with  v.  Lewis    (Cal.  App.) ,  173  Pac.   111. 
all    the    evidence    on    the   trial,    and  53.  International  Harvester  Co.   v. 
when   Buoh  deduction  is  made,   if  it  Lawyer   (Okla.),  155  Pac.  617. 
rests  upon  proper  and  sufficient  evi- 
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agreement.^*  A  warrajaty  madei  after  the  coutract  of  sale  is  com- 
pleted is  inoperative  unless  there  is  a  new  consideration  to  support 
it.°^  AVhere  a:  vehicle  is  purchased  from  a  dealer  who  does  not 
stand  in  the  relation  of  agent  to  the  manufacturer,  and  at  the 
time  of  the  sale  he  delivers  to  the  purchaser  the  manufacturer's 
waiTanty  of  the  machine  which  is  conditioned  upon  the  purchaser 
registering  the  sale  with  the  manufacturei-,  and  the  purchaser  fails 
to  perform  the  conditions,  and  the  dealer  makes  no  express  war- 
ranties, the  purchaser  has  'no  remedy  for  alleged  breach  of  war- ' 
ranty.^^ 

Sec.  858.  Warranties  —  caveat  emptor. 

The  rule  of  caveat  emptor — let  the  buyer  beware — is  applicable 
in  the  sale  of  motor  vehicles,  as  well  as  of  other  articles  of  per- 
sonal property.  In  the  absence  of  an  express  warranty  or  a  wai-- 
ranty  which  is  implied  by  the  law  under  some  circumstances,  the 
rule  of  caveat  emptor  applies.  It  is  a  general  rule  that  if  an 
article  is  sold  for  any  and  all  purposes  for  which  it  is  adapted, 
and  not  by  a  manufacturer  or  producer  for  a  particular  purpose, 
and  it  is  open  to  inspection  by  the  buyer,  the  rule  of  caveat  emptor 
applies.^''  But  in  the  case  of  a  sale  with  an  express  warranty  of 
condition,  the  doctrine  of  cav'eOA  emptor  does  not  apply.^^  Hence, 
under  such  a  warranty,  where  the  purchaser  had  no  knowledge  of 
the  defects  in  the  machine,  the  fact  that  he  had  an  Opportunity  to 
examine  the  ms^chine  and  failed  to  exercise  his  opportunity,  will 
not  bar  him  from  relief  for  a  violation  of  the  warranty.^' 

Sec.  859.  Warranties —  "  seller's  talk." 

Some  latitude  is  allowed  automobile  salesmen  in  giving  opinions 
and  praise  of  their  machines,  before  their  statements  will  be  held 
to  Constitute  a  warranty.^"    A  mere  puffing  statement  by  the  seller 

54.  ,Warren  v.  Eenault  Freres  Sell-  58.  Klock    v.    Newbury,    63    Wash. 
ing  Branch,  195  111.  App.  117.       ^  153,  114  Pac.  1032. 

55.  Underwood    v.    Colburn    Motor  59.  Klock   v.    Newbury,    63    Wash. 
Car  Co.,  166  N.  C.  458,  83  S.  E.  855.  153,  114  Pac.  1032. 

56.  Simmons  v.  Euggles   (Tex.  Civ.  60.  Warren   v.   Walter   Automobile 
App.),  176  S.  W.  152.  Co.,   50   Misc.   605,   99   N.   Y.    Suppl. 

57., Woods    V.    Nichols,     92    Kans.       396. 
258,  140  Pac.  862 
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as  to  the  quality  of  an  article  sold  or  exchanged  is  generally  re- 
garded as  an  expression  of  opinion  and  of  itself  does  not  constitute 
a  warranty."^  Thus,  statements  by  an  automobile  agent  that  the 
machine  had  been  run  as  a  demonstrating  car  about  500  miles  and 
was  in  first  class  condition,  is  thought  to  be  merely  "  seller's 
tallc."  "^  So,  too,  representations  relative  to  a.  demonstrating  car 
that  it  was  in  first  class  coajditiou,  as  good  as  new  car,  and  that  it 
was  guaranteed  to  go'  eleven  miles  to  a  gallon  of  gasoline  on  the 
average,  do  not  constitute  a  guaranty.*^  And  a, statement  that 
tires  on  a  car  "  are  good  for  two  thousand  miles,"  may  be  regarded 
merely  as  the  opinion  of  the  vendor.^*  Similarly,  a  statement  that 
tires  on  an  automobile  are  "  as  good  as  new,"  is  not  a  statement  of 
a  present  existing  fact  made  to  induce  the  purchase,  but  is  merely 
the  expression  of  an  opinion."^  Likewise,  in  the  case  of  a  sale 
of  an  automobile  to  a  rural  mail  carrier,  a  statement  that  it  would 
give  swifter  and  better  service  than  the  horse  the  carrier  was  using, 
is  only  an  expression  of  opinion  or  belief  on  which  the  purchaser 
may  use  an  independent  judgment,  and  must  be  regarded  as  mere 
commendation  and  not  as  a  warranty.*^  In  some  cases  the  ques- 
tion whether  statements  are  intended  and  understood  as  warranties, 
or  simply  as  selling  arguments,  is  determined  from  the  circum- 
stances of  the  case,  but  the  burden  of  showing  that  the  statements 
were  intended  as  a  warranty  is  upon  the  purchaser.*''  Under  the 
,  Uniform  Sales  Act,  which  has  been  enacted  in  many  States,  any 
afiirmation  of  fact  or  any  promise  by  the  seller  relating  to  the  goods 
is  an  express  warranty,  if  the  natural  tendency  of  such  affirmation 
or  promise  is  to  induce  the  buyer  to  purchase  the  goods,  and  if  the 
buyer  purchase  the  goods  telying  thereon,  but  no  affirmation  of  the 
value  of  goods  or  any  statement  purporting  to  be  a  statement  of 
the  seller's  opinion  only  shall  be  construed  as  a  warranty.''^ 

61.  Woods  V.  Nichols,  93  Kaiis.  65.  Warren  v.  Walter  Automobile 
258,  140  Pac.  863;  International  Har-  Co.,  .'JO  Mise.  605,  9.9  N.  Y.  Suppl. 
vester    Co.    v.    Lawyer     (Okla.l,    155       396. 

Pae.  617.  66.  Farris  v.  Alfred,  171  111.  App. 

62.  Morley    v.     Consolidated    Mfg.       173. 

Co.,  196  Mass.  257,  SI  N.  E.'g93.  67.  Rittliouse-Winterson    Auto    Co. 

63.  Smith  v.  Bolster,  fo  Wash.  1,  v.  Kissner,  139  Md.  103,  98  Atl.  361. 
125  Pac.  1022.  Oompare  Brown  v.  68.  Rittenhouse-Winterson  Auto 
McGehee   (Ark.),  207  S.  W.  37.  Co. ,  v.  Kissner,  139  Md.  103,  98  Atl. 

64.  Woods  V.  Nicholas,  92  Kans.  36]  ;  Summers  v.  Provo  FoUndry  & 
358,  140  Pac  862.  Machine  Co.   (Utah),  178  Pac.  916. 
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Sec.  860.  Warranties — machine  sold  on  "usual  warranty." 

In  an  action  by  the  purchaser  of  an  aiatomohile  for  a  breach  of 
warranty  in  the  sale  which  he  claims  was  sold  under  the  "  usual 
warranty,"  thfe  burden  is  upon  him  to  show  what  the  "  usual  war- 
ranty "  was."^ 

Sec.  861.  Warranties  —  guaranty  of  satisfaction. 

Motor  vehicles  are  sometimes  sold  under  a  guaranty  that  they 
shall  give  satisfaction.  Under  a  guaranty  of  this  nature,  a  pur- 
chaser who  is  dissatisfied  with  his  purchase  may  return  the  ma- 
chine and  recover  the  payment  made  thereon.'"'  A  guaranty  of 
this  nature  will  survive  the  acceptance  of  the  machine  by  the  pur- 
chaser and  allow  him  a  reasonable  time  to  become  dissatisfied.'^ 
A  determination  by  the  purchaser  made  in  good  faith  that  the 
warranty  has  not  been  fulfilled  is  usually  conclusive.''^ 

Sec.  862.  Warranties  —  warranty  of  future  service. 

A  representation  that  a  motor  vehicle  will  give  a  certain  de- 
gree of  service  for  a  given  period,  may  or  may  not  be  a  warranty, 
depending  on  the  form  of  the  statement.  A  statement  of  this  class 
is  not  merely  a  prediction  of  the  service  which  may  be  expected.''* 
In  some  cases  it  may  be  construed  as  warranty.''*    An  automobile 

69.  Johnson    v.    Studebaker   Corp.,  effect  that  she  was  not  an  authorized 

160  Ky.  567,  169  S.  W.  993,  wherein  agent,  competent  to  prove  what  the 

it  was  said :     "  Plaintiff  might  have  usual  guaranty  was." 

shown  by  the   officers  who   were   au-  70.  Boeder    v.    Kenmore   Mfg.   Co., 

thorized  agents  of  the  company  what  181  111.  App.  463;   Walker  v.  Grout 

the  usual  guaranty  was  at  the  time  Bros.  Automobile  Co.,  134  Mo.  App. 

of  his   purchase;    or   he   might -have  638,    103    S.    W.    35;    Dochtermann, 

shown  that  its  authorized  agents  at  etc.,    Co.    \.    Fiss,    Coerr    &    Carroll 

that  particular  time,  in  making  sales  Horse    Co.,    155   App.   Div.   163,    140 

of  defendant's  automobiles,  were  giv-  N.  Y.  Suppl.  73. 

ing    a    particular     guaranty.      This,  71.  Bedford  v.  Hoi-Tan  Co.,  143  N. 

however,  he  failed  to  do.     The  mere  Y.   App.  Div.   373,   138  N.  Y.   Suppl. 

fact  that  he  or  two  former  purchasers  578. 

had  been  told  by  Mrs.  Smith  that  the  72.  Halff  v.  Jones  (Tex.  Civ.  App.), 

^aranty  on  a  machine  like  the  one  169   S.   W.   906. 

lie  purchased  was  for  one  year  is  not.  73.  Rittenhouse-Winterson        Auto 

in  the  absence  of  evidence  tending  to  Co.  v.  Kissner,  129  Md.  1102,  98  Atl. 

show  that  Mrs.  Smith  was  an  author-  361. 

ized  agent  of  the  defendant,  and  in  74.  Rittenhouse-Winterson        Auto 

the  face  of  positive  evidence  to  the  Co.  v.  Kissner,  139  Md.  103,  98  Atl. 
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vendor  by  such  an  agreement  warrants  that  the  machine  is  in  a 
fit  condition  for  use  and  that  it  will  run  the  given  pestiod  when 
used  as  contemplated  by  the  parties,  with  proper  care  and  use, 
if  the  purchaser  makes  the  necessary  repairs  incident  to  such  use.''^ 
Or,  if  not  a  warranty,  it  may  be  construed  as  an  agreement  to 
furnish  certain  repairs  and  equipment  thereto  so  as  to  keep  the 
machine  in  proper  running  conditj;on  during  the  term.  The  dis- 
tinction may  be  important,  for  the  purchaser  would  have  the  right 
to  rescind  the  sale  in  caSe  of  a  breach  of  warranty,  but  would  not 
have  such  privilege  if  the  contract  were  construed  merely  as  an 
agreement  to  keep  the  machine  in  repair.™  A  guaranty  that  the^ 
automobile  will  be' free  from  defects  for  a  year  carries  with  it 
necessarily  a  contract  of  warranty  that  the  automobile  is  at  the 
time  of  the  sale  of  sufficiently  good  workmanship  and  materials 
to  run  a  year  under  ordinary  and  proper  use  without  manifesting 
defects."  Where  the  provisions  of  the  contract  of  an  automobile 
company  in  respect  to  the  repairing  or  replacing  of  parts  of  the 
car  which  might  break  in  normal  service  had  expired  by  limita- 
tion and  the  only  part  of  the  agreement  that  remained  in  force 
was  a  provision  for  an  overhauling  of  the  car,  it  was  decided  that 
there  was  no  liability  to  furnish  new  parts,  except  in  the  course 
of  overhauling,  which  it  was  to  do  at  its  factory.'^  Statements 
that  the  machine  can  be  driven  over  the  roads  in  a  certain  vicinity^ 
may  constitute  an  express  warranty.™ 

Sec.  863.  Warranties — implied  warranty  of  fitness. 

It  is  a  general  rule  in  the  law  of  sales  that  when  machinery  is 
sold  for  a  particular  purpose  and  the  purchaser  trusts  to  the  judg- 

361;    Beecroft   v.   Van    Schaick,    104  not  due  to  improper  use  of  the  car 

N.  Y.   Suppl.  458.  by  defendant."     Miller  v.  Zander,  85. 

75.  Jones  v.  ICeefe,   159   Wis.   584,  Misc.   499,   147   N.   Y.   riuppl.   479. 

150  N.  W.  954.     "Plaintiffs,  by  their  76.  Miller  v.  Zander,  85  Misc.    (N. 

guaranty   for   one  year,    agreed,  not  Y.)  499,  147  N.  Y.  Suppl.  479. 

merely  to  make  repairs,  but  that  the  77.  Miller  v.  Zander,  85  Misc.    (N. 

^automobile   was   so   well    constructed  Y.)   499,  147  N.  Y.  Suppl.  479. 

as  to  be  capable  of  standing  proper  78.  Barry  v.  American  Locomotive 

use  for  one  year,  ordinary  wear  and  Autorfiobile    Co.,    IIS    N.    Y.    Suppl. 

tear   excepted,   and   that  they  would  836. 

become    answerable    for    any    defect  79.  International  Harvester   Co.  v. 

that  might  occur   during  that  time  Lawyer    (Okla.),  155  Pac.  617. 
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ment  or  skill  of  the  manufacturer  or  dealer,  there  is  an  implied 
warranty  that  the  property  shall  be  reasonably  fit  for  the  pur- 
poses for  which  it  is  to  be  applied.*'  This  doctrine  is  applied 
whether  the  subject  of  the  contract  is  already  manufactured  and 
in  stock,  or  is  to  be  made  on  the  purchaser's  order.*^  So,  too,  in 
the  ease  of  a  sale  of  automobile  chains  by  sample,  the  seller  war- 
rants by  implication  that  the  chains  are  fit  for  the  purpose  they 
are  intended  to  serve.*^  But  whei-e  the  purchaser  selects  his  own 
machine  and  assumes  the  propriety  of  his  selection,  and  the  dealer 
delivers  him  the  selected  machine,  there  is  no  warranty  that  it  is 
fit  for  the  purchaser's  purposes.^^  And  there  is  no  implied  warranty: 
as  to  the  length  of  time  that  the  crank  shaft  on  the  machine  will 
stand  the  strain  of  use.**     An  implied  warranty  of  this  nature 


80.  Indiana-. Hart-Kraft    Motor 

Co.    V.   Indianapolis   Motor   Car   Co., 
183  Ind.  311,  109  N.  E.  39. 

Kentucky. -^lnterna.tiona,l,  etc.,  Co. 
V.  Bean,  159  Ky.  842,  169  S.  W.  549; 
International  Harvester  Co.  v.  Por- 
ter, 160  Ky.  509,  169  S.  W.  993. 

Michigan. — Buick  Motor  Co.  v.  Reid 
Mfg.  Co.,  150  Mich.  118,  113  N.  W. 
591.    - 

Missouri. — Boulware  v.  Victor  Auto 
Mfg.  Co.,  152  Mo.  App.  567,  134  S.  W. 
7;  Harvey  v.  Buick  Motor  Co.  (Mo. 
App.),  177  S.  W.  774. 

New  Jersey. — Berg  v.  Rapid  Motor 
Vehicle  Co.,  78  N.  J.  Law,  734,  75 
Atl.  933. 

Oregon. — Bouchet  v.  Oregon  Motor 
Car  Co.,  78  Oreg.  230,  153  Pac.  888. 

81.  Berg  v.  Rapid  Motor  Vehicle 
Co.,  78  N.  J.  Law,  724,  75  Atl.  933. 

82.  Steering  Wheel  Co.  v.  Fee  Elec. 
Car  Co.,  174  Mien.  513,  1+0  N.  W. 
1016,  wherein  the  court  said  "  There 
seems  to  be  in  the  authorities  no  dis- 
agreement that  the  rule  in  such  cases 
is  that  there  is  an  implied  warranty 
■of  the  reasonable  fitness  of  the  arti- 
■cle  for  the  use  intended,  and  from  a 
careful  examination  of  the  eases  upon 
the  subject  it  is  apparent  that  no 
distinction  can  be  made  in  the   ap- 


plication of  this  rule  between  cases 
of  this  class  and  cases  where  the 
machinery  or  other  articles  are  or- 
dered from  manufacturers  for  a  cer- 
tain specified  purpose,  where  reliance 
is  had  upon  the  skill  and  judgment 
of  such  manufacturer." 

83.  Flaherty  v.  Maine  Motor  Car- 
riage Co.    (Me.),  104  Atl.  627. 

84.  Morley  v.  Consolidated  Mfg. 
Co.,  196  Mass.  357,  81  N.  E.  993, 
wherein  it  was  said :  "  We  are  also 
of  opinion  that  there  was  no  implied 
warranty  as  to  the  length,  of  time 
this  crank  shaft  would  stand  the 
strain  of  use.  The  subject  of  sale 
was  an  automobile.  Even  if  it  be 
assumed  that  the  plaintiff  had  the 
right  to  think  the  sale  was  made  by 
the  manufacturer,  still  the  machine 
was  not  made  especially  for  the  plain- 
tiff, but  on  the  contrary  was  one 
which  had  been  considerably  used, 
and  it  was  bought  by  him  at  what 
he  knew  was  a  sum  below  the  usual 
price  for  a,  new  machine  of  the  same 
kind.  If  it  be  said  that  he  had  the 
right  to  suppose  it  was  fit  to  run, 
the  answer  is  that  it  was  fit  to  run. 
Every  part  essential  to  the  running 
of  the  machine  was  there  at  the  time 
of  the  purchase, —  in  other  words  the 
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does  not  require  more  than  reasonable  fitness  for  the  purpose. 
Absolute  perfection  is  not  implied.^  It  is  the  duty  of  the  pur- 
chaser under  an  implied  warranty  to  inspect  the  property  pur- 
chased within  a  reasonable  time  after  its  delivery.*" 

Sec.  864.  Warranties  —  effect  of  express  contract  on  im- 
plied warranty. 

In  some  States  it  is  held  that,  when  there  is  a  written  contract 
for  the  sale  of  a  motor  vehicle,  which  contains  certain  express 
warranties  relative  to  the  machine)  there  is  no  room  for  the  law 
to  imply  other  warranties.*^  In  other  States  an  implied  warranty 
of  fitness  is  given  effect,  though  the  contract  is  in  writing  and 
specifies  other  warranties  by  the  seller.**  "An  express  warranty,. 
to  exclude  an  implied  warranty,  must  be  of  such  a  character  as 
to  make  it  apparent  that  the  express  warranty  contains  all  the 
obligations  assumed  by  the  warrantor."  *^  Both  warranties  may 
ecsist  without  conflict,  when  the  implied  warranty  is  wholly  inde- 
pendent of  the  matter  contemplated  by  the  express  one  or  where 
the  express  warranty  relates  only  to  some  particular  quality  of  the 

machine  was  an  automobile  in  run-  Boulware  v.  Victor  Auto  Mfg.  Co.. 
ning  order,  and,  after  the  purchase,  152  Mo.  App.  567,  134  S.  W.  7.  "  It 
w.as  actually  used  by  the  pla,intiiT  must  be  borne  in  mind  that  the  war- 
nearly  if  not  quite  two  months  be-  ranty  of  fitness  for  a  particular  use. 
fore  the  shaft  broke.  If  the  shaft  which  is  •  implied  by  law  where  a 
had  ,been  stronger  it  might  have  manufacturer  sells  machinery  for  a 
lasted  for  a  longer  time.  There  is  no  purpose  made  known  to  him  by  the 
claim  of  fraud.  Under  these  cir-  buyer  thereof,  relying  on  the  skill 
cumstances  we  think  that  there  was  and  judgment  of  the  manufacturer/ ii> 
no  implied  warranty  as  to  the  length  selecting  machinery  adapted  thereto, 
of  time  the  shaft  would  last,  but  as  is  a  warranty  which  attaches  itself 
to  that  the  doctrine  of  caveat  emptor  to  the  contract  of  sale,  independent 
is  applicable."  of  any  express  representation  by  the 

85.  Harvey  v.  Buick  Motor  Co.  manufacturer  of  the  suitability  of  the 
(Mo.  App.),  177  S.  W.  774.  macldnery  for  such  use.     It  attaches 

86.  Buick  Motor  Co.  v.  Eeid  Mfg.  by  implication  of  law  as  a  direct  re- 
Co.,   150  Mich.   118,   113  N.  W.   591.  suit    of    the    communication    by    the- 

87.  United  Motor  Atlanta  Co.  v.  buyer  to  the  manufacturer  of  the  na- 
Paxson  Bros.,  14  Ga.  App.  173,  80  ture  of  the  intended  use."  Interna- 
S.  E.  704.  tional,  etc.,  Co.  v.  Bean,  159.  Ky.  843,. 

88.  Hart-Kraft  Motor  Co.   v.  Indi-  169  S.  W.  549. 

anapolis  Motor  Car  Co.,  183  Ind.  311,  89.  Boulware  v.  Victor  Auto  Mfg. 

109  N.  E.  39;  International,  etc.,  Co.  Co.,  153  Mo.  App.  567,  134  S.  W.  7. 
V.  Bean,  159  Ky.  843,  169  S.  W.  549; 
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car.*"  But  an  implied  warranty  has  been  given  effect,  even  when 
the  contract  expressly  provided  that,  "  This  express  warranty  ex- 
cludes all  implied  warranties."  '^ 

Sec.  865.  Warranties  ^  damages. 

As  a  general  rule,  in  case  of  a  breach  of  warranty  in  the  sale 
of  a  motor  vehicle  or  other  personal  propeirt,y  the  measure  of  the 
purchaser's  damage  is  the  difference  between  the  actual  value  of 
the  machine  and  the  value  if  it  had  been  as  represented.'^  The 
burden  is  upon  the  purchaser  to  show  that  he  has  sustained  dam- 
age through  the  breach  of  the  warranty  f^  and  ho  cannot  recover 
without  competent  evidence  of  the  value  of  the  machine  with  the 
defects.'^  The  price  actually  paid,  however,  is  strong  prima  facie 
evidence  of  its  value  if  it  had  corresponded  with  the  warranty.''' 
Eut  the  price  received  at  a  private  sale  a  year  later,  is  inadmissible 
to  show  the  value  at  the  time  of  the  warranty.'^  Where  the  war- 
ranty is  to  supply  vsathout  charge  any  part  of  the  automobile  which 
is  shown  to  he  defective,  the  proper  measure  of  damages  is  the 
cost  of  supplying  such  defective  part  plus  the  loss  or  damage  which 
is  shown  to  be  the  natural  and  proximate  result  of  the  'breach.'^ 

90.  Hart-Kraft  Motor  Co.  v.  Indi-  Zander,  85  Misc.  (N:  Y.)  499,  147  N. 
anapolis  MotcTr  Car  Co.,  183  Ind.  311,       Y.  Suppl.  479. 

109  N.  E.  39.  Nqrth  Carolina. — Underwood  v.  Col- 

91.  International,  etc.,  Co.  i.  Bean,  burn  Motor  Car  Co.,  166  N.  C.  458, 
159  Ky.  843,  169  S.  W.  549.  82  S.  E.  855. 

92.  Georgia.— Cejlojia  Co.  v.  Selden  Texas.— tewis  v.  Farmers'  &  Me, 
Truck  Sales  Co.  (Ga.  App.),  97  S.  E.  chanics  Nat.  Bank  (Civ.  App.),  304 
882.                                                   „•  S.  W.  888. 

Illimois. — Overall  v.  Chicago  Motor  ■         i7<a7i.— Studebaker    Bros,    of   Utah 

Car  Co.,  183  111.  App.  376.  v.  Anderson,  167  Pac.  ,663, 

Kentucky.- StnAeha,]s.eT     Corp.     of  93.  Overall    >-.   Chicago   Motor   Car 

America   v.    Miller,    169   Ky.    90,    183  Co.,  183  III.  App.  276. 

S.  W.  256.                                             I  94:.  White   Automobile   Co.  v.   Dor- 

Maryland.— White   Automobile   Co.  se.v.  119  Md.  351,  86  Atl.  617;  Burley 

V.  Dorsey,  119  Md.  251,  86  Atl.  617;  v.  Shinn,  80  Wash.  340,  141  Pac.  326. 

Rittenhouse-Winterson    Auto    Co.    v.  95.  White  Automobile  Co.   v.   0or- 

Kissner,  139  Md.  103,  98  Atl.  361.  sey.   119  Md.  251,  86  Atl.   617. 

New  York. — Isaacs  v.  Wanamaker,  96.  Bedford  v.  Hoi-Tan  Co.,  143  N. 

189  N.  Y.  133,  81  N.  E.'  763 ;  Bedford  Y.   App.   Div.   372,   138   N.   Y.   Suppl. 

v.  Hoi-Tan  Co.,  143  N.  Y.  App.  Div.  578. 

372,  128  N.  Y.  Suppl.  578;  l^iller  v.  97.  Sossbaoh  v.  Fincher  Motor  Car 

Co.,  178  HI.  App.  559. 
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If  the  vendor,  after  being  notified  by  the  purchaser  that  the  car  is 
not  in  the  condition,  as  warranted,  authorizes  the  purchaser  to 
make  repairs  to  the  machine  and  agrees  to  pay  therefor,  the  pur- 
chaser may  be  entitled  to  recover  the  cost  of  such  repairs.^^  But, 
ordinarily,  the  purchaser  cannot  recover  both  the  cost  of  repairs 
and  the  di:ffierence  in  value,  for  that  would  constitute  double  dam- 


Sec.  866.  Warranties  —  parol  evidence  to  show  warranty. 

The  general  rule  is,,  that,  when  a  written  contract  for  the  sale 
of  property  contains  the  entire  agreement  between  the  parties,  parol 
evidence  of  contemporaneous  agreements  is  inadmissible  to  vary 
the  written  agreement.^  Thus,  it  is  held  that,  where  a  machine 
is  sold  under  ,a  written  contract,  plain  and  unambiguous  in  its 
terms  and  containing  a  statement  that  there  have  been  no  verbal 
understandings,  agreements,  promises  or  agreements  except  those 
specified  therein,  parol  evidence  of  representations  as  to  the  age 
and  condition  of  the  car,  alleged  to  have  been  made  by  the  vendor 
in  negotiating  the  sale,  is  not  admissible.'  And  where  a  written 
contract  for  the  sale  of  an  automobile  was  explicit  and  unambigu- 
ous as  to  the  horse  power  of  the  machine,  the  purchaser  cannot,  in 
the  absence  of  fraud  or  deceit,  recover  for  the  breach  ^f  an  alleged 
oral  warranty  to  the  effect  that  the  motor  would  d©f elope  greatea- 
power.^  But,  if  the  written  instrument  on  its  face,  is  not  the 
final  repository  of  the  entire  agreement,  parol  evidence  may  be 
received  to  show  the  other  portions  of  the  contract.^    Thus,  where 

98.  Bakerfield  &  V.  R.  Co.  v.  Fair-  bile  provides  for  a  money  considera- 

banks  M.   &   Co.,   SO   Gal.   App.   413,  tioii,   the   purcHaser  cannot   show  by 

139  Pac.  610;  Underwood  v.  Colburn  parol  that  the  seller  agreed  to  take 

Motor  Car  Co.,  166  N.  Car.  458,   83  a  second  hand  machine  as  a  part  of 

S.  E.  855.  the  purchase  consideration.     Rafferty 

1.  Studebaker  Corp.  of  America   >-.  v.  Butler   (Md.),  105  Atl.  530. 
Miller,   169  Ky.   90,   183   S.'  W.   356.  3.  Jones   v.   Keefe,    159    Wis.    584. 
Compare  Underwdod   \-.  Colburn  Mo-  150  N.  W.  954.  ' 

tor  Oar  Co.,  166  N.  Car.  458,  83  S.  E.  4.  Colt  v.  Demarest  &  Co.,  159  App. 

855.                 ■  Div.  394,  144  N.  Y.  Suppl.  557. 

2.  Studebaker  Corp.  of  America  v.  5.  White  Automobile  Co.  v.  Dor- 
Miller,  169  Ky.  90,  183  S.  W.  356;  sey,  119  Md.  351,  86  Atl.  617;  Bou- 
Hebard  v.  Cutler  i(Vt.),  99  Atl.  879.  cjiet   v.    Oregon   Motor   Car    Co.,    78 

Consideration  of  contract. —  Where      Oreg.  330,  158  Pac.  888. 
a  contract  for  the  sale  of  an  automo- 
I 
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t<he  guarantee  on  the  sale  is  stated  to  be  "  as  per  cat.,"  the  pur- 
chaser may  show  the  nature  of  the  guarantee  by  oral  evidence." 
And  a  mere  order  for  a  machine,  though  containing  certain  express 
warranties,  will  not  exclude  oral  evidence  tending  to  show  facts 
which  will  raise  an  implied  warranty  of  fitness.'  Greater  latitude 
is  allowed  to  show  fraud  in  the  sale  of  the  machine  than  is  allowed 
to  prove  a  breach  of  warranty.* 

Sec.  867.  Warranties  —  waiver  of  breach  of  warranty. 

The  unconditional  acceptance  of  property  that  has  been  delivered 
at  a  later  date  or  in  a  less  quantity  1jian  /is  stipulated  in  the  con- 
tract, may  constitute  a  waiver  of  such  breach  of  the  contract.'  But, 
the  piirchaser  is  entitled  to  accept  a  machine  though  i-t  is  not  in 
agreement  with  the  warranty,  and  later  he  may  sue  for  the  dam- 
ages.^" Hence,  the  mere  acceptance  of  the  machine  is  iiot  a  waiver 
of  the  breach.^^  But  a  retention  of  the  property  Avithout  complaint 
for  an  unreasonable  time  after  a  discovery  of  the  breach  of  a'  war- 
ranty, may  constitute  a  waiver  of  the  breach.-*^^  Provision  is  made 
for  this  situation  in  the  Uniform  Sales  Law  adopted  in  many 
States  to  the  effect  that,  if  after  the  acceptance  of  goods,  the  buyer 
fails  to  give  notice  to  the  seller  of  the  breach  of  any  promise  or 
warranty  within  a  reasonable  time  after  the  buyer  knows  or  ought 
to  know  of  such  breach,  the  seller  shall  not  be  liable  therefor.  But, 
where  the  machine  is  repeatedly  sent  to  the  place  of  business  of 
the  seller  for  repairs,  so  that  he  was  thus  apprised  of  the  difficul- 
ties in  its  use  and  operation,  the  provision  of  the  Uniform  Sales 
Law  does  not  bar  tie  purchaser's  remedy .^^    Th°i  giving  or  renewal 

6.  Craig  v.  Chicago  Coach  &  Car-  (Mich.),  169  N.  W.  843;  Mobile  Auto 
riage  Co.,  173  111.  App.  564.  Co.  v.  Sturges  &  Co.,  107  Miss.  848, 

7.  Boulware  v.  Victor  Auto  Mfg.  66  So.  305;  Bedford  v.  Hoi-Tan  Co., 
Co..  153  Mo.  App.  567,  134  S.  W.  7.  143  N.  Y.  App.  Div.  372,  128'  N.  Y. 
Compare  Hebard  V.  Cutler  (Vt.),99  Suppl.  578;  Miller  v.  Zander,  85 
Atl.  879.     And  see  section  863.  Misc.    (N.  Y.)    499,  147  N.  Y.  Suppl. 

8.  See  section  867.  479. 

9.  Staver  Carriage  Co.  ^.  Araeri-  12.  Bonds  v.  Marsh  (Ala.  App.), 
tan.  etc.,  Mfg.  Co.,  188  111.  App.  634.  79  So.  630;  Buick  Motor  Co.  v.  Reid 

10.  Section  870.  Mfg.  Co.,   150  Mich;  118,  113  N.  W. 

11.  Staver  Carriage  Co.  v.  Ailieri-       591. 

can,  etc.,  Mfg.  Co;,  188  III.  App.  634;  13.  Rittenhouse-Winterson  Auto  Co. 

Greissing     v.     Oakland     Motor     Co.       v.  Kissner,  139  Md.  103,  98  Atl.  361. 
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of  a  note  for, the  purchase  price  of  a  motor  vehicle,  with  knowledge 
of  defects  therein,  will  constitute,  as  a  general  rule,  a  waiver  of 
any  breach  of  warranty  arising  from  such  defects ;  but  this  rule 
is  not  applicable  where  the  seller,  as  a  consideration  for  the  re- 
newal of  the  note,  promised  to  make  the  warranty  good  and  guar- 
anteed that  the  defects  would  be  remedied  and  it  was  upon  this 
promise  that  the  renewal  note  was  made.-^*  The  making  of  a 
partial  payment  or  the  giving  of  notes  for  the  purchase  price  of  a 
vehicle,  is  not  a  waiver  of  a  breach  of  warranty,  unless  an  inteiit 
to  waive  such  breach  is  shown.^^ 

Sec.  868.  Warranties  —  statements  of  agent. 

Statements  made  by  an  agent  in  selling  a  motor  vehicle  may  be 
binding  upon  his  principal.^^  But  the  declarations  of  the  agent  are 
not  admissible  for  the  purpose  of  showing  his  authority  from  the 
principal.  An  agent  having  the  power  to  sell  a  motor  vehicle  will 
generally  have  implied .  power  to  make  such  warranties  as  are 
usually  made  in  the  sale  of  similar  machines.'^''  The  actual  author- 
ity of  the  agent  in  respect  to  making  warranties  may  be  shown  by 
the  principal,  although  the  latter  may  be  bound  by  unauthorized 
statements  of  the  agent  when  they  are  within  his  apparent  au- 
tbority.^* 

Sec.  869.  Remedies  of  seller. 

The  seller  of  a  motor  vehicle  or  of  accessories  and  equipment  is 
entitled  to  recover  from  the  purchaser  the  agreed  price;  or,  in  the 
absence  of  a  specific  agreement  as  to  price,  he  may  recover  the  rea- 
sonable value  of  the  property.-^'  The  seller  cannot  recover  the  pur- 
chase price,  unless  he  lias  performed  the  conditions  of  the  contract 

14.  Lockett  1-.  Rawlins/  13  Ga.  18.  Lewis  >-.  Farmers  &  Mechanics 
App.  53,  78  S.  E.  780.                                  Nat.  Bank    (Tex.  Civ.  App.),  204  S 

15.  International  Harvester   Co.   v.       W.  888. 

Lawyer    (Okla.),  155  Pac.  617.  19.  Lugiani    v.    Landan    Economic 

16.  X^ewis  V.  Pope  Motor  Car  Co.,  Syphor  Co.  (Cal.  App.),  175  Pac.  648 : 
302  N.  Y.  403.  95  N.  E.  815;  Check-  Overland   Sales  Co.   v.   Kaufman,    76 
ley   V.  Joseph  Lay  Co.,  171  111.  App.  Misc.  330,  134  N.  Y.  Suppl.  599, 
252,     And  see  section  848.  Variance    in    proof. — See   Duke    v. 

17.  International  H arvester  Co.  v.  Automobile  Supply  Co.  (Ga.  App.), 
T^awyer    (Okla.),  165  Pac    617.  94   S.  E.  915. 
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to  b©  performed  by  him.  Thus,  if  the  machine  offered  for  de- 
livery is  not  in  accord  with  the  specifications  of  the  one  purchased 
■and  the  buyer  refuses  to  accept  it,  the  seller  cannot  recover  the 
purchase  price. ^^  Strict  compliance  with  the  contract  is  required 
in  such  cases,  for  the  rule  of  substantial  performance  which  is  ap- 
plied in  cases  of  building  contracts,  does  not  aid  the  vendor  of  a 
moitor  vehicle. ^^  Where  a  corporation  selling  a  motor  vehicle 
agreed, to  take  a  part  of  the  pux'chase  price  out  of  the  dividends 
paid  by  the  corporation  on  stock  held  by  the  purchaser,  the  transac- 
tion was  sustained,  and  the  trustee  in  bankruptcy  of  the  corpora- 
tion could  not  recover  the  purchase  price  from  the  purchaser. ^^ 
If  the  purchaser  wrongfully  refuses  to  accept  the  car  wjien  offered 
for  delivery,  the  seller  has  three  courses,  any  one  of  which  he  may 
pursue.  First,  he  may  sell  the  car  and  hold  the  purchaser  for  the 
remainder  of  the  purchase  price,  if  any ;  second,  he  may  tender  the 
car  and  sue  for  the  purchase  price  unpaid ;  third,  he  may  retain 
the  car  and  sue  for  the  difference  between  the  market  price  and 
the  contract  price.^^  In  an  action  by  an  automobile  company  to 
recover  damages  resulting  from  fraud  and  deceit  in  securing  a 
release  or  cancellation  of  an  order  for  an  automobile,  it  was  held 
that  a  recovery  for  loss  of  profits  was  erroneous ;  that  the  measure 
of  damages  was  the  difference  between  the  market  price  and  the 
contract  price ;  and  that  plaintiff  was  entitled  to  nominal  damages 
only,  it  appearing  that  the  automobile  had  a  standard  price  and 
was  sold  at  that  price  to  a  third  party  soon  after  defendant  pro- 
cured a  cancellation  of  his  order. ^* 

Sec.  870.  Remedies  of  purchaser  —  in  general. 

In  case  of  a  breach  of  warranty  in  the  sale  of  a,  motor  vehicle, 
the  purchaser  getierally  has  two  remedies;  First,  he  may  return 
the  chattel  within  a  reasonable  time  after  discovery  of  the  breach 
and  recover  the  payment  he  made  therefor.^^    Or,  secondly,  he  may 

20.  Cole    V.    Manville,    149    N.    Y.  Suppl.  468.     See  also  Bennett  v.  Pot- 
App.  Div.  43,  133  N.  Y.  Suppl.  574.  ter,  16  Cal.  App.  183,  116  Pac.  681; 

21.  Cole    V.    Manville,    149    N.    Y.  Faulk  v.  Richardson,  63  Fla.  135,  57 
App.  Div.  43,  133  N.  Y.  Suppl.  574.  So.  666. 

22.  Hathaway     v.     Vaughan,     162  24.  Chalmers    Motor    Co.    v.    Mai- 
Mich.  269,  127  Xr  W.  337.  baum,  186  111.  App.  147. 

23.  Ridden    v.    Lynch,    133    N.    Y.  25.  Section  871. 
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retain  the  property  and  sue  for  damages  resulting  from  the  breach. ^^ 
And,  in  an  action  by  the  seller  for  the  purchase  price,  he  can  set 
up  the  breach  and  the  rescission  of  the  contract  as  a  defense,  or  he 
may  retain  the  machine  and  counterclaim  for  damages  for  breach 
of  the  warranty.^'J  Similar,  in  case  of  a  purchase  induced  by 
fraudulent  representations,  the  purchaser  may  rescind  the  sale  on 
discovery  of  the  fraud,  or  he  may  sue  for  the  damages  he  has  sus- 
tained,^* Where  the  seller  of  an  automobile  receives  a  note  for  a 
part  of  the  purchase  price  and  negotiates  such  note  to  a  holder  in 
due  course,  in  an  action  thereon  by  such  holder  against  both  the 
seller  and  the  purchaser  of  the  machine,  the  latter  cannot  set  up 


26.  White  Automobile  Co.  v.  Dor- 
sey,  119  Md.  351,  86  Atl.  617;  Mo- 
bile Auto  Co.  V.  Sturges  &  Co..,  107 
Miss,  »48,  66  So.  205;  Bedford  v. 
Hoi-Tan  Co.,  143  N.  Y.  App.  Div. 
372,  128  N.  Y.  Suppl.  578.  "The 
remedies  of  a  purchaser  of  chattels 
for  a  brfeaeh  of  his  contract  are  well 
settled  in  this  State.  In  the  case  of 
an  executed  contract  for  the  sale  of 
a  chattel  with  a  warranty,  there  be- 
ing no  contract  right  or  obligation  to 
return  the,  chattel  if  it  doee  not  prove 
to  be  as  warranted,  the  purchaser,  in 
the  absence  of  fraud,  cannot  resciijid 
the  sale  and  reject  the  chattel.  His 
sok  remedy  is  an  action  or  counter- 
claim for  damages  for  the  breach  of 
Ihfl  warranty.  Minneapolis  Harvester 
Works  v..Bonn.allie,  39  Minn.  373,  13 
N.  W.  149;  Lynch  v.  Curfman,  65 
Minn.  170,  68  N.  W.  5;  Mulcahy  v. 
jJieudonne,  103  Minn.  352,  115  N.  W. 
536.  If,  however,  the  warranty  ia 
fraudulent,  the  purchaser  may,  with- 
in a  reasonable  time,  rescind  the  con- 
tract, return  tho  property,,  and  re- 
cover back  the  purchase  price,  or  af- 
firm the  contract  and  maintain  an 
aqtion  for  damages.  Marsh  v.  Web- 
ster, 16  Minn.  375  (418).  Where, 
however,  the  contract  of  sale  of  a 
chattel  is  executory  or  conditional. 
the    purchaser,    although    it   be    war- 


ranted, has  the  right  to  make  a  trial 
of  it,  reasonable  as  respects  both  time 
and  manner,  and  to  reject  it,  if  it 
does  not  fiilflU  the  warranty  or  con- 
dition, by  so  notifying  the  seller. 
He  need  not  return  it,  but  he  will  be 
dee'med  to  have  accepted  it  if  he  does 
not  exercise  his  right  of  rejection 
within,  a  reasonable  time,  or  if  he 
does  any  act  in  relation  to  it  incon- 
sistent with  its  ownership  by  the 
seller.  McCormick  HarTeStiiig  -  Ma- 
chine Co.  V.  Chesrown,  33  Minn.  32,. 
31  N.  W.  846;  Rosenfield  v.  Swenson,^ 
45  Minn.  190,  47  N.  W.  718 ;  Benja- 
min, Sales,  212.  What  is  a  reason- 
able time  is  ordinarily  a  queftion  of 
fact;  but,  where  one  cpnclusioij  can. 
reasonably  be  drawn  from  the  undis- 
puted evidence,  it  is  a  question  of 
law."  Wirth  v.  Fawkes,  109  Minn. 
354,  123  N.  W.  661.  And  see  sec- 
tion 865. 

27.  Bedford  v.  Hoi-Tan  Co.,  143  N. 
Y.  App.  Div.  372,  128  N.  Y.  Suppl. 
578;  Sotille  v.  Stokes  (S.  C),  98 
S.  E. '334;  Studebaker  Bros,  of  Utah 
V.  Anderson   (Utah),  167  Pac.  663. 

28.  Joslyn  v.  Cadillac  Automobile 
Co.,  177  Fed.  863,  101  C.  C.  A.  77: 
Munn  V.  Anthony  (Cal.  App.),  171 
Pac.  1083 ;  Boyd  v.  Buick  Automobile 
Co.    (Iowa),  163  N.  W.  908. 
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a  cross-petition  against  his  co-defendant  for  breach  of  warranty  in 
the  sale.^ 

Sec.  871.  Remedies  of  purchaser  —  rescission  of  contract. 

The  purchaser  of  a  motor  vehicle  is  entitled  to  rescind  the  pur- 
chase, where  it  was  induced  by  fraudulent  representations  on  the 
part  of  the  seller.^"  And  in  some  States  he  can  rescind  the  sale- 
after  discovery  of.  the  breach  of  a  warranty  inducing  the  sale.^^ 
But,  in  other  States,  it  has  been  held  that  thfei  purchaser  is  not  en- 
titled to  a  rescission  merely  because  the  machine  delivered  does 
not  fulfill  the  warranty.^^  The  right  to  rescind  a  sale  does  not  de- 
pend  upon  a  trust  relation  between  the  parties,  but  may  be  exercised 
in  the  absence  of  such  a  relation.^'  One  wishing  to  rescind  the 
purchase  must  tender  the  machine  to  the  seller  within  a  reasonable 
time  or  he  will  lose  his  right  of  rescission.^''    What  is  a  reasonable 


29.  Fulton  Bank  v.  Mathew,  161 
Iowa,  634,  143  N.  W.  400. 

30.  Joslyn  v.  Cadillac  Automobile 
Co.,  177  Fed.  863,  101  C.  C.  A.  77; 
Brown  v.  McGehee  (Ark.),  207  S.  W. 
37;  Knight  v.  Bentel  (Cal.  App.), 
179  Pac.  406;  Conroy  v.  Coughlon 
Auto  Co.  (Iowa),  165  N.  VV.  200; 
Conroy  v.  Coughlon  Auto  Co.  (Iowa). 
171  N.  W.  10;  Kanaman  v.  Hubbard 

(Tex.  Civ.  App.),  160  S.  W.  304; 
Fuller  V.  Cameron  (T^x.  Civ.  App.), 
309  S.  W.  7115  Smith  v.  Columbus 
Buggy  Co.,  40  Utah,  580,  123  Pac. 
580;     Taylor    v.     ^irs-t    Nat.     Bank 

(Wyo.),  167  Pac.  707. 

Damage. — To  entitle  one  to  rescind 
a  sale  on  the  ground  of  fraud,  the 
misrepresentation  on  whieh  he  relies 
must  be  one  wWich  resulted  in  his 
damage.  Alama  Auto  Sales  Co.  v. 
Herms  (Tex.  Civ.  App.),  184  S.  W. 
740. 

31.  International,  etc.,  Co.  v.  Bean, 
159  Ky.  842,  163  S.  W.  549;  White 
Autpmobile  Co.  v'.  Dorsey,  119  Md. 
251,  86  Atl.  617;  Miller  v.  Zander,  85 
Misc.  (N.  Y.)  499,  147  N.  Y.  Suppl. 
479;    HalfiF  Co.   v.   Jones    (Tex.   Civ. 

68 


App.),  169  S.  W.  906;  Studebaker 
Bros,  of  Utah  v.  Anderson  (Utah). 
167  Pac.  663.  See  also  Isaacs  v. 
Wanamaker,  71  Misc.  55,  127  N.  Y. 
Suppl.  346. 

32.  Rimmele  v.  Huebner,  190  Mich.. 
247,  157  N.  W,   10. 

33.  Kanaman  v.  Hubbard  (Tex.. 
Civ.  App.),  160  S.  W.   304. 

34.  Kentucky. —  International,  etc., 
Co.  v.  Bean,  159  Ky.  842,  169  S.  W. 
549 ;  International  Harvester  Co.  v. 
Brown,  306  S.  W.  623. 

Mwrylcmd. — White  Automobile  Co.. 
v.  Dorsegr,  119  Md.  251,  86  Atl.  617. 

Massachusetts. —  Collins  v.  Skill- 
ings,  334  Mass.  275,  113  N.  B.  938. 

Tfew  York. — Miller  v.  Zander,  85. 
Misc.  499,  147  N.  Y.  Suppl.  479. 

Texas. — Flint  v.  Newton  (Civ. 
App.),  136  S.  W.  820;  Houston  Mo- 
tor  Car  Co.  v.  Brashear  ( Civ.  App. ) , 
158  S.  W.  233;  Simmons  v.  Ruggles 
(Civ.  App.),  176  S.  W.  152;  Avery 
Co.  V.  Staple  Mercantile  Co.  (Civ. 
App.),  183  S.  W.  43;  Alamo  Auto 
Sales  Co.  v.  Herms  (Civ.  App.),  184 
S.  W.  740. 

Vtah. — Smith   v.   Columbus  iBuggy 
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time  must  in  each  case  depend  on  the  circumstaaces,  and  is  usually 
regarded  as  a  question  for  the  jury  f^  though  if  it  clearly  appears 
that  the  offer  to  return  was  not  made  within  a  reasonable  time, 
the  question  becomes  one  of  law  for  the  court.^^  If  the  purchaser  re- 
tains and  uses  the  machine  after  discovery  of  the  situation,  he  may 
be  deemed  to  have  waived  his  right  to  a  reaeision  of  the  contract 
and  thereafter  his  only  remedy  will  be  for  damages.^'  The  time 
within  which  the  right  is  to  be  exercised  must,  be  computed  from 
the  discovery  of  the  fraud  or  the  defect  on  which  rescission 
is  based,  and  not  from  the  date  of  the  sale;  but  the  buyer  must 
use  reasonable  diligence  to  ascertain  the  facts,  especially  if  there 
is  anything  to  put  him  on  inquiry.'*  If  the  purchaser  uses  the  ma- 
chine for  a  considerable  period  and  depreciates  its  value,  he  can- 
not go  into  equity  and  ask  for  a  rescission  without  offering  to  re- 
imburse the  seller  for  the  use  of  the  machine  and  the  injury  which 
has  been  occasioned  thereto. ''  A  right  of  rescission  may  be  lost 
if  the  property  while  in  the  hands  of  the  purchaser  has  been  dam- 
aged to  such  an  extent  that  the  parties  cannot  be  placed  in  statu 
qitx).^    But  a  delay  occasioned  by  an  attempt  to  put  the  machine 


Co.,  40  Utah,  580,  123  Pac.  580;  Sum- 
mers V.  Provo  Foundry  &  Machine  Co. 
(Utah),  1T8  Pac.  916. 

35.  Joslyn  v.  Cadillac  Automobile 
Co.,  177  Fed.  863,  101  C.  C.  A.'  77; 
Conroy  v.  Coughlon  Auto  Co.  ( Iowa ) , 
165  N.  W.  2100;  International,  etc, 
Co.  V.  Bean,  159  Ky.  842,  169  S.  W. 
549;  International  Harvester  Co.  v. 
Brown  (Ky.),  206  S.  W.  623;  Smith 
V.  Columbus  Buggy  Co.,  40  Utah,  580, 
133  Pac.  580.  "  While  a  party  is 
bound  to  act  promptly,  if  he  would 
rescind,  upon  discovery  of  the  fraud, 
how  soon  this  must  be  depends  on 
the  facts  of  each  particular  case.  One 
is  not  bound  to  suspect  fraud,  in  the 
absence  of  anything  to  arouse  suspi- 
cion. He  may  rely  upon  having  been 
dealt  with  fairly  until  the  discovery 
of  evidence  tending  to  show  the  con- 
trary, and  the  degree  of  diligence  in 
following  up  the  clues  uncovered  by 
such  evidence  depends  so  much  upon 


circumstances  that  no  unvarying  rule 
can  well  be  laid  down.  Nor  can  it  be 
said  with  certainty  within  what  time 
after  the  perpetration  of  fraud  has 
been  ascertained,  or  in  the  exercise 
of  ordinary  diligence  should  have 
been  ascertained,  an  election  to  re- 
scind must  be  exercised,  save  that 
this  must  be  done  at  once,  or  within 
a  reasonable  time  thereafter."  Con- 
roy V.  Coughlon  Auto  Co.  (Iowa), 
165  N.  W.  200. 

3G."  International  Harvester  Co.  v. 
Brown    (Ky.),  '206  S.  W.  633. 

37.  Houston  Motor  Car  Co.  v. 
Brashear  (Tex.  Civ.  App.),  158  S.  W. 
233. 

38.  Smith  v.  Columbus  Buggy  Co., 
40  Utah,  580,  123  Pac.  580. 

39.  Alamo  Auto  Sales  Co.  v.  Herms 
(Tex.   Civ.   App.),  184   S.  W.   740. 

40.  Summers  v.  Provo  Foundry  & 
Machine  Co.    (Utah),   178   Pac.   916; 
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in  proper  working  order,  will  not  prejudice  the  right  of  rescisaion.^^ 
The  purchaser  of  a  second-hand  automobile  is  not  bound  to  rescind 
iis  contract  upon  the  first  discovery  of  some  imperfection  or 
misrepresentation.  He  is  entitled  to  time  for  inquiries,  experi- 
ments and  tests.  He  caui  waive  imperfections  or  misrepresenta- 
tions first  discovered,  and  yet  afterwards  be  entitled  to  rescind 
upon  the  discovery  of  others.  Suggestions  from  the  vendor  or  his 
agent  to  make  further  inquiries  or  trials,  would  also  extend  the 
time  for  rescission.  Where  an  auto  is  purchased  upon  the  repre- 
sentatibn  that  it  is  a  model  of  a  certain  year  and  in  perfect  work-, 
ing  order,  and  upon  trial,  the  machine  proves  to  'be  unworkable  and 
is  damaged  by  reason  of  its  imperfections  through  no  fault  of  the 
purchaser,  the  purchaser  may  rescind  his  contract  and  is  not  liable 
for  the  purchase  price.  To  accomplish  a  rescission  of  the  contract 
there  must  be  a  return  of  the  machine  to  the  vendor.  But  this  is 
a  right  which  the  vendor  may  waive.  And  where  the  vendor  gives 
the  purchaser  to  understand  that  it  would  be  useless  to  attempt  to 
return  the  machine,  no  return  is  necessary.  The  law  does  not  re- 
quire useless  acts  or  words,,  and  taking  the  vendor  at  his  word,  the 
purchaser  may  place  the  machine  where  he  pleases,  at  least  until 
the  vendor  withdraws  his  refusal  to  accept  it.*^  ,  And,  in  an  action 
to  rescind  the  sale  of  an  automobile  f or^  breach  of  a  warranty,  the 
facts  that  the  purchaser  expended  some  money  for  repairs  to  the 

Burley  v.  Shinn,  80  Wash.  240,  141  evidence  shows  that  he  did  not  use  it 
Pac.  336.  every  day  of  the  time  he  retained  it, 
41.  International,  etc.,  Co.  v.  Bean,  for  he  was  working  on  it  and  trying 
159  Ky.  843,  169  S.  W.  549,  wherein  to  get  it  into  shape. to  serve  his  pur- 
it  was  said:  "What  is  a  reasonable  poses;  that  he  was  in  good  faith  giv- 
time  within  which  the  offer  to  rescind  ing  it  a  fair  tri^l,  and  not  merely 
may  be  made  may  depend  upon  a  keeping  it. for  the  use  he  was  making 
nurabfer  of  circumstances,  and  in  eacli  !  of  it,  for  it  was  a  losing  proposition 
particular  case  of  this  kind  the  cir-  from  the  beginning,  the  trouble,  re- 
cumstances  may  be  different.  It  was  pairs,  and  upkeep  exceeding  the 
a.  duty  which  appellee  owed  to  appel-  '  profit  derived  from  its  use.  The 
lant  company  to  try  to  make  the  ma-  chancellor  was  therefore  right  in  de- 
chine  do  the  work  for  which  he  pur-  termining  that  appellee  made  his  of- 
«hased  it;  and  unlessyhe  held  it  such  fer  to  rescind  within  a  reasonable 
a  length   of  tinie  as   would  indicate  time." 

that  he  was  satisfied  with  it,  or  that  '        42.  Pitcher  v.  Webber,  103  Me.  101, 

he  was  merely   retaining   it   for'  the  68  Atl.  593.     See  also  Boyd  v.  Buick 

service  he  was  deriving  from  it,  such  Automobile   Co.    (Iowa),   165  N.   W. 

holding  was  not  unreasonable.     The  908. 
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car  and  repeatedly  called  upou  the  sellea-  to  put  it  in  order  before 
lie  elected  to  rescind  is  held  not  to  show  an  election  on  the  part 
of  the  purchaser  to  keep  the  car,  it  appearing  that  snch  repairs  did 
not  effect  a  material  change  in  the  car  or  substantially  alter  its  con- 
dition. Voluntai'y  acts  on  the  part  of  the  purchaser  of  a  chattel 
under  a  warranty  of  condition  which  will  opera/te  as  an  estoppel 
of  the  right  to  rescind  must  be  such  as  tx)  affect  the  seller  and  cause 
a  change  in  his  condition  Avith  reference  to  property  making  it 
inequitable  to  enforce  the  remedy.  Offering  the  seller  an  oppor- 
.tunity  to  make  good  his  warranty,  does  not  change  the  situation  of 
the  seller  with  reference  to  the  property  and  so  far  from  being 
censurable  and  the  waiver  of  rights  .under  the  contract)  it  is  said 
that  the  practice  is  commendable.!'^  When  the  article  desired  to  be 
tendered  is  of  such  bulk  and  weight  that  it  cannot  be  taken  into 
the  bodily  presence  of  the  person  to-  whom  it  is  desired  to  tender- 
it,  it  is  said  that  it  may  be  deposited  in  some  public  warehouse  or 
with  some  concern  making  it  a  business  to  store  and  keep  such 
arti-cles  and  give  the  person  to  whom  it  lis  desired  to  ;be  tendered 
a  written  order  on  the  depository  for  its  delivery.  So  where  the- 
purehaser  of  an  automobile  desired  to  descind  the  sale  for  bi-each 
of  warranty,  the  delivery  of  the  car  to  a  garage  and  the  giving  to 
the  selkr  of  a  written  order  for  it  was  held  sufficient.** 

Sec.  872.  Remedies  of  purchaser  —  recovery  of  purchase 
price. 

Where  the  purchaser  has  exorcised  his  right  of  rescindimg  the 
contract  for  fi-au^d  or  for  fefeach  of  warranty,  he  is  generally  en- 
titled to  recover  any  payments  he  may  have  made  for  the  machine.*^ 
The  fact  that  the  seller  of  the  machine  has  not  received  the  pur- 
chase price  of  the  machine,  or  that  part  thereof  has  been  disbursed 
to  agents  as  commissions,  does  not  affect  thfe  right  of  the  purchaser 
to  recover  the  entire  purchase  price  which  he  has  paid.*®  And,  wh^re- 
the  seller  fails  to  deliver  the  machine  according  to  his  agreement, 

43.  Klock   V.    Niewbury,    63    Wash.      fi-oft  v.  Van  Sqjiaick,  104  N.  Y.  Suppl. 
153,  114  Pac.  1032.  458;     Taylor     v.     First    Nat.     Bank 

44.  Klock   V.   Newbury,    63   Wash.       (Wyo.),  167  Pac.  707. 

153,  114  Pac.  1032.  46.  Halff   Co.   v.   Jones    (Tex.    Civ.. 

'46.  White  Automobilo  Co.  v.  Dor-      App.),  169  S.  W.  906. 
sey,   119   M(l.   251,   86   Atl.   617;    Boc- 
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the  purchaser  may  recover  any  payment  he  has  made  to  the  seller.*'' 
Or,  if  the  contract  for  the  sale  of  a  car  is  mutually  abandoned,  the 
purchaser  is  entitled  to  recover  any  deposit  he  may  have  made 
\v;ith  the  seller,  so  long  as  there  is  no  agreement  making  another 
■disposition  of  such  money.**  Where  the  machine  which  is  sold 
is  absolutely  worthless,  the  purchaser  may  recover  the  purchase 
price  without  returning  it  to  the  vendor.*^ 

Sec.  873.  Tax  on  sales. 

A  State  may  levy  a  tax  against  sales  of  motor  vehicles  made 
by  a  dealer  in  the  State  to  a  resident  thereof,  although  the  ma- 
chines are  manufactured  in  another  State  and  the  purchaser  pays 
the  freight  of  the  point  of  manufacture.  The  tax  is  not  an  inter- 
ference with  interstate  commerce.^" 

Sec.  874.  Tax  on  dealers. 

A  tax  on  dealers  of  automobiles,  graduated  according  to  the 
population  of  the  county  where  they  solicit  orders  for  machines, 
may  be  imposed  in  some  States.  A  statute  imposing  a  tax  of  this, 
nature  has  been  sonsti'ued  in  Alabama  as  requiring  the  dealer  to 
pay  a  tax  only  in  the  county 'of  his  principal  business,  although  he 
solicits  orders  in  other  counties. ^^  A  statute  of  similar  import,  in 
Georgia,  however,  h'as  been  construed  as  requiring  the  dealer  to 
pay  one  tax  in  e;ach  county  in  which  h©  opera-tes;^^  but,  the  tax 
having  been  paid  in  the  county,  any  number  of  employees  of  such 
dealer  can  solicit  sales  therein  without  paying  additional  taxes. ^^ 

47.  .John  Hemwall  Autctmobile  Co.  50.  Banker    Bros.    Co.    v.    Pennsyl- 
V.   Michigan   Avenue   Trust   Co.,   195  vanla.  222  U.  S.  310,  32  S.  Ct.  38. 
Til.   App.   407;    Sandruck  v.   Wilson,           51.  Patterson  v.  State  (Ala.  App.), 
117  Md.   624,   84   Atl.   54;    Washburn  79   So.   157. 

V.   Ranier  Co.,   130  N.  Y.  App.   Div.  52.  Moore  v.  State   (Ga.),  97  S.  E. 

42,  114  N.  Y.  Suppl.  424.  76;    Moore  v.   State    (Ga.' App.),   97 

48.  Lane  v.  McLay,  91  Conn.   185,       S.  E.  458. 

<)9   Atl.    498;    Bidder   r.   Lynch,    133  53.  Moore  v.  State   (Ga.  App.),  97 

.N.  Y.  Suppl.  468.  S.  E.  458. 

49.  Avery  Co.  v.  Staple  Mercantile 
Co.    (Tex.  Civ.  App.),  183  S.  W.  43. 
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CHAPTER  XXXI. 

LIENS. 

Section  875.  Repairs  —  in  general. 

876.  Repairs  —  filing  notice   of   lien. 

877.  Repairs  —  priority  of  lien. 

878.  Repairs  —  loss  of  lien  by  surrender  of  possession. 

879.  Repairs  —  loss  of  lien  by  excessive  demand. 

880.  Repairs  —  .assignment   of   lien. 

881.  Storage. 

883.  Chattel  mortgages  —  in  general. 

883.  Chattel  mortgages — ^^  filing  or  recording. 

884.  Chattel  mortgages  —  recovery  by  mortgagor  for  injuries  to  ma- 

chine. 

885.  Conditional  sales — in    general. 

886.  Conditional  sales  —  filing   of   instrument. 

887.  Conditional  sales  —  levy  on  interest  o'f  vendee. 

888.  Conditional  asles  —  right  df  vendee  to  inaintain  action  for   in- 

juries. 

889.  Conditional  sales  —  retaking  the  machine  by  vendor. 

890.  Lien  for  injuries  caused  by  machine. 

Sec.  875,  Repairs  —  in  general. 

Under  the  common  law,  a  mechanic  has  a  lien  on  personal  prop- 
erty for  the  value  of  repairs  made  thereto.-'  This  lien  is  affirmed 
by  statute  in  many  States,  and  permits  the  repairman  to  retain  a 

1.  J.  M.  Lovpe  Auto  Co.  v.  Winkler.  Partnership. — One  member  of  a 
137  Ark.  433,  191  S.  W.  937 ;  Vaught  partnership  making  repairs  to  a  mo- 
v.  Knue  (Ind.  App. ),  115  N.  E.  108;  tor  vehicle  is  not  entitled  to  a  judg- 
Winton  Co.  v.  Meister  (Md.),  105  ment  establishing  a  lien  on  the  vehi- 
Atl.  301;  Broom  &  Son  v.  Dale  &  cle,  in  the  absence  of  evidence  show- 
Sons,  10-9  Miss.  53,  67  So.  659;  But-  ing  an  assignment  of  the  lien  from  the 
terworth  v.  Soltz  (Mo.  App.),  304  partnership  to  the  member.  Stoecker 
S.  W.  50.  See  also  Milgrim  v.  Coon,  &  Price,  etc.,  Co.  v.  Erving  (Mo. 
93  Misc.  78,  156  ]Sf.  Y.  Suppl.  54.  App.),  304  S.  W.  39. 
"Automobiles  are  a  species  of  vehicles  Infant. — A  contract  between  an  in- 
vi^hich  were  unknown  at  common  law.  fant  and  a  garage  keeper,  whereby 
but  little  doubt  can  be  entertained  the  infant  agrees  to  pay  for  the  stor- 
that  in  the  absence  of  a  statute  on  age  of  his  automobile  and  for  sup- 
the  subject  wheelwrights  and  mechan-  plica  and  repairs,  may  be  disaffirmed 
ics  repairing  other  kinds  of  vehicles  by  him,  and  he  may  recover  posses- 
would  be  entitled  to  a,  lien  on  an  au-  sion  of  the  machine,  despite  the  claim 
tomobile."  .J.  M.  Lowe  Auto  Co.  v.  of  the  lien  by  the  garage  keeper.  La. 
Winkler,  137  Ark.  433,  191  S.  W.  Rose  v.  Nichols  (N.  J.),  103  Atl. 
937.  390. 
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motor  vehicle  which  he  has  repaired  until  his  charges  are  satis- 
fied.^ This  right  is  said  to  exist  on  principles  of  natural  equity 
and  commercial  necessity.'  The  owner  of  a  machine  who  is  in 
debt  for  repairs  may  also  make  valid  a  pjedge  of  the  machine  to 
his  creditor.*  A  lien  may  attach  for  a  tire  with  which  a  machine 
is  equipped.^  And  when  an  artisan  puts  a  body  on  a  chassis,  he 
may  have  a  lien  on  the  chassis.®  And  statutes  may  extend  the 
lien  so  it  will  apply  for  supplies  furnish  for  the  operation  of  the 
machine,''  although  at  the  time  the  supplies  are  furnished  the 
claimant  does  not  have  possession  of  the  machine.^  The  statutes 
on  the  subject,  however,  may  have  the  effect  of  abrogating  the  com- 
mon law  lien  and  thus  requiring  the  repairman  to  proceed  in  ac- 


2.  Arkwnsas. — Weber  Implement  & 
Automobile  Co.  v.  Pearson,  200  S.  W. 

•  273.  I 

Georgia. — ^Knauff  v.  Yarbray  (Ga. 
App.),  94  S.  E.  75. 

Indiana. — Shore  v.  Ogden,  55  Ind. 
App.  394,  103  N.  E.  852;  Vaught  v. 
Knue   (Ind.  App.),  115  N.  E.  108. 

Iowa. — Duffy  v.  Hardy  Auto  Co., 
163  N.  W.  370. 

Massachusetts. —  Doody  v.  Collins, 
223  Mass.  332,  111  N.  B.  897. 

Mississippi. — Broom  &'  Son  v.  Dale 
&   Sons,   109   Miss.   52,   67   So.   659. 

?few  York. — Gilbert  v.  Bishop,  78' 
Misc.  560,  138  N.  Y.  Suppl.  689. 

Tennessee. — Shaw  v.  Webb,  131 
Tenn.  173,  174  S.  W.  273. 

Texas. — ■'McBride  v.  Beakley  (Civ. 
App.),  203  S.  W.  1137;  City  Nat. 
Bank  of  Wichita  Falls  v.  Laughlin 
(Civ.  App.),  210  S.  W.  67. 

Utah. — Westminster  Inv.  Co.  v.  Mc- 
Curtain,  39  Utah.  544,  118  Pac.  564. 

3.  Broom  &  Son  v.  Dale  &  Sons, 
109  Miss.   52,   67   So.   659. 

4.  Umsted  Auto  Co.  v.  Henderson 
Auto  Co.    (Ark.),  207  S.  W.  437. 

5.  Gardner  v.  LeFevre.  180  Mich. 
219,  146  N.  W.  653.  But  see,  as  to 
new  casings,  Weber  Implement  &  Au- 
tomobile Co.  V.  Pearson  (Ark.),  2O0 
S.  W.  273. 


6.  Kansas  City  Auto  School  Co.  v. 
Holcker,  etc.,  Mfg.  Co.  (Mo.  App.), 
182  S.  W.  759,  wherein  it  was  said: 
"  It  is  urged  that  the  body  of  an 
automobile  is  an  entirely  separate, 
distinct,  and  independent  article  from 
its  chassis,  and,  as  the  labor  or  ex- 
pense must  be  bestowed  or  performed 
on  the  identical  or  specific  thing  left 
in  the  artisan's  possession,  there 
could  be  no  lien  in  this  case.  But, 
while  we  do  not  question  the  princi- 
ple of  law  involved,  we  deny  its  ap- 
plication to  the  facts  of  this  case. 
The  making  and  fixing  of  the  body 
on  the  chassis  necessarily  involved 
some  work  on  the  latter  in  order  to 
fasten  it  permanently  thereto.  The 
work,  if  well  done  and  according  to 
contract,  certainly  added  value  to  the 
chassis  and  made  it  a,  qpmpleted  and 
entire  instrumentality.  The  evidence, 
even  from  the  plaintiff's  side,  was  to 
the  effect  that  an  automobile  body 
is  no  more  a  separate  and  distinct 
part  of  an  aiitomobile  than  a  buggj 
body  is  a  separate  and  distinct  part 
of  a  buggy.  Neither  is  complete 
without  a  body  of  some  sort." 

7.  Vaught  V.  Knue  (Ind.  App.), 
115  N.  E.  108. 

8.  Frank  v.  Daily  (N.  J.),  105  Atl. 
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cordance  with  the  statute  in  order  to  protect  his  rights.'  The  statu- 
tory lien  may  apply  only  when  the  material  or  labor  is  furnished 
under  a  written  memorandum  signed  by  the  owner.-'-''  Under  a 
statute  authorizing  a  lien  for  repairs  on  personal  property,  one 
does  not  have  a  lien  for  services  in  going  after  and  bringing  in  a 
motor  vehicle  preparatory  to  repairs.-^^  Where  a  plaintiff's  auto- 
mobile, which  had  been  damaged. in  a  eollision,  was  delivered  to 
the  defendant  to  make  repairs  upon  his  agreement  to  wait  for  pay- 
ment until  the  insurance  money  was  collected,  such  agreement  is  a 
material- part  of  the  contract  under  which  he  obtained  possession 
of  the  machine,  and  he  has  no  lien  thereon  for  repairs ;  and,  in  the 
absence  of  proof  in  replevin  to  recover  possession  of  the  automo- 
bile that  the  insurance  on  the  automobile  had  been  collected,  or  that 
plaintiff  had  neglected  or  refused  to  take  the  necessary  steps  for 
its  collection,  defendant's  counterclaim  for  repairs  should  have 
been  dismissed  as  premature,  but  without  prejudice. ^^ 

Sec.  876.  Repairs  -^  filing  notice  of  lien. 

Modern  statutes  relative  to  liens  on  chattels  sometimes  require 
that  the  lienor  shall  file  a  notice  of  his  lien  within  a  certain  time 
after  the  completion  of  the  work.^^  This  time  ordinarily  begins  to 
run  from  the  completion  of  the  repairs,  and  the  fact  that  the  owner 
in  the  meantime  used  the  car  for  testing  it  does  not  change  the 
Tule.^*  Where  upon  different  dates  and  as  separate  transactions 
labor  or  material  is  furnished  for  the  repair  of  a  motor  vehicle,  a 
single  lien  statement  may  be  filed  therefor,  provided  the  item  first 
furnished  was  so  furnished  within  the  limited  period  of  the  date 
■of  filing  the  statement.^^ 

Sec.  877.  Repairs  —  priority  of  lien. 

In  some  cases,  it  has  been  held  that  the  lien  of  a  repairman  on  a 

9.  J.  M.  Lowe  Auto  Co.  v.  Wink-  13.  J.  M.  Lo-we  Auto  Co.  v.  Wink- 
ler, 127  Ark.  433,   191  S.  W.  927.           ler,    127   Ark.    433,    191    S.   W.   927: 

10.  Butterworth  v.  Soltz  (Mo.  Pierce-Arrow  Sales  Co.  v.  Irwin,  86 
App.),  204  S.  W.  50.  Oreg.  683,  169  Pac.  129. 

11.  Orr  V.  Jackson  Jitney  Car  Co.,  14.  Pierce-Arrow  Sales  Co.  v.  Ir- 
115  Miss.  140,  75  So.  945.  win,  86  Oreg.  683,  169  Pac.  189. 

12.  Pezenik  v.  Greenburg,  94  Misc.  IS.  Reed  v.  Horton,  135  Minn.  17, 
Rep.  192,  157  N.  Y.  Suppl.  1093.  159  N.  W.   1080. 
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motor  vehicle,  while  in  his  possession,  is  superior  to  the  title  of  a 
mortgagee  or  conditional  vendor  of  such  property. ^^  But  in  other 
jurisdictions,  a  contrary  view  has  been  taken.^''  The  theory  on 
which  the  priority  of  the  lien  for  repairs  is  sustained,  is  that  the 
chattel  mortgagee  or  vendor,  by  permitting  the  property  to  remain 
ill  control  of  the  mortgagor  or  purchaser,  gives  the  latter  implied 
authority  to  have  necessary  repairs  made  thereto  and  to  afford  the 
repairman  a  superior  lien  therefor.^^  A  statute  permitting  such 
divesting  of  the  security  of  a  mortgagee  or  conditional  vendor,  is 
not  unconstitutional.-''^'  But  the  priority  of  the  lien  may  be  lost 
where  the  repairman  voluntarily  delivers  possession  of  the  ma- 
chine to  the  owner,  although  there  is  an  agreement  between  the 
owner  and  the  garageman  that  the  delivery  shall  not  divest  the 
lien.^"  Under  a  statute  giving  a  garage  keeper  a  lien  upon  an  au- 
tom<^bile  for  repairs  made  "  at  the  request  or  with  the  consent  of 
the  owner,  whether  such  owner  be  a  conditional  vendee  or  a  mort- 
gagor remaining  in  possession  or  otherwise  "  the  words  "  or  other- 


16.  Weber  Implement  &  Automobile 
Co.  v<  Pearson  (Ark.),  200  S.  W. 
273;  Davenport  v.  Grundy  Motor 
Sales  Co.,  28  Cal.  App.  409,  152  Pac. 
932;  Etchen  v.  Dennis  &  Son  Garage 
(Kan.),  178  Pac.  408;  Broom  &  Son 
V.  Dale  &  Sons,  109  Miss.  52,  67  So. 
659 ;  City  Nat.  Ba,nk  of  Wichita  Falls 
V.  Laughlin  (Tex.  Civ.  App.),  210 
S.  W.  67.  Compare  Orr  v.  Jackson 
Jitney  Car  Co.,  115  Miss.  140,  75  So. 
945. 

17.  Baughman  Automobile  Co.  v. 
Emanuel,  137  Ga.  354,  73  S.  E.  511, 
38  L.  E.  A.  (N.  S.)  97;  Shaw  v. 
Webb,  131  Tenn.  173,  174  S.  W.  273. 
"  It  should  perhaps  be  noted,  by  way 
of  parenthesis,  that  a  distinction  is 
taken  by  the  authorities  between  such 
a,  claim  of  a  mechanic  and  the  com- 
mon-law lien  of  an  innkeeper  on  a 
chattel  held  in  posse8si(Jn  as  condi- 
tional vendee  by  a  guest.  To  such  a, 
chattel  brought  upon  his  premises, 
the  lien  attaches  in  favor  of  the  inn- 
keeper, provided  he  had  no  notice  of 
the  nature  and  extent  of  the  guest's 


title  when  the  property  was  brought 
into  the  inn.  In  such  case  the  com- 
mon law  imposed  upon  the  innkeeper 
the  obligation  to  receive  the  guest 
and  his  baggage,  and  ihat  liability 
is  deemed  sufficient  to  give  rise  to  a 
coextensive  lien.  So  to  speak,  by 
way  of  teeompense  for  the  enforced 
obligation,  the  lien  is  held  to  attach 
to  the  property  regardless  of  the  true 
ownership."  Shaw  v.  Webb,  131 
Tenn.  173,  174  S.  W.  273. 

18.  Weber  Implement  &  Automobile 
Co.  V.  Pearson  (Ark.),  200  S.  W. 
273;  Etchen  v.  Dennis  &  Son  Garage 
(Kan.),  178  Pac.  408;  Broom  &  Son 
V.  Dale  &  Sons,  109  Miss.  52,  67  So. 
659;  City -Nat.  Bank  of  Wichita  Falls 
V.  Laughlin  (Tex.  Civ.  App.),  210 
S.  W.  67. 

19.  Davenport  v.  Grundy  Motor 
Sales  Co..  28  Cal.  App.  409,  152  Pac. 
932. 

20.  Thourot  v.Delahaye  Import  Co., 
69  Misc.  (N.  Y.)  351,  125  N.  Y. 
Suppl.  827.  See  also  Eehm  v.  Viall^ 
185  III.  App.  425 
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wise  '■  are  to  be  construed  as  embracing  things  of  the  same  kind  or 
^lass  with  which  they  are  connected  and  are  held  not  to  extend  to 
a  lessee  or  sublessee;  and  therefore,  it  is  held  that  the  consent  or- 
inowledge  of  ^  either  a  lessee  or  a  sublessee  of  an  automobile  that 
repairs  are  being  made  by  a  garage  owner  will  not  avail  the  latter 
so  as  to  give  him  a  lien  upon  the  automobile.^^  And  the  consent 
of  the  owner  is  not  to  be  infeirred  merely  from  the  fact  that  the 
head  of  the  owner's  repair  department  had  on  several  occasions 
visited  claimant's  garage  while  the  machine  was  there,  seen  the 
work  done  on  it  and,  in  addition,  furnished  the  two  parts  for  a 
portion  of  the  machine. ^^ 

Sec.  878.  Repairs  —  loss  of  lien  by  surrender  of  possession. 

A  common  law  lien  in  favor  of  one  making  repairs  to  a  chattel 
is  lost  when  he  voluntarily  surrenders  possession  of  the  property.^* 
And  it  is  held  that  the  lien  is  not  revived  wjien  the  machine  again 
comes  into  the  possession  of  the  same  repairman  to  make  repairs 
which  are  paid  for.^*  And  the  same  effect  may  result  from  statu- 
tory liens.^  On  the  other  hand,  statutory  provisions  may  continue 
the  lien  although  the  lienor  has  voluntarily  lost  the  possession  of 
the  property,^  and  although  the  car  has  passed  into  the  hands  of 

21.  Lloyd  V.  Kilpatrick,  71  Misc.  &  Supply  Co.  (Tex.  Civ.  App.),  203 
(N.  Y.)    19,  127  N.  Y.  Suppl.  1096.  S.  W.  441. 

22.  Lloyd  v.  Kilpatrick,  71  Misc.  25.  Vaught  v.  Knue  (Ind.  App.), 
(N.  Y.)    19,  127  N.  Y.  Suppl.   1096.  115  N.  E.   108;   Maxton  Auto  Co.  v. 

23.  Alexander  v.   Mobile  Auto   Co.  Kudd    (N.   C),  97  S.  E.  477. 
(Ala.),  76  So.  944;  Weber  Implement  Loss   of  possession  through  fraud. 

-&  Automobile  Co.  v.  Pearson  (Ark.),  — Where  the  owner  of  the  machine 
300  S.  W.  273;  Crucible  Steel  Co.  of  gives  a  check  for  the  amount  of  re- 
America  V.  Polack  Tyre  &  Rubber  Co.  pairs  thereon  and  thereby  induces  the 
(N.  J.),  3S4;  Shaw  v.  Webb,  131  repairman  to  surrender  possession  of 
Tenn.  173,  174  S.  W.  273;  Ford  the  machine,  but  thereafter  he  stops 
Motor  Co.  V.  .  Freeman  (Tex.  Civ.  payment  on  the  check,  the  repairman 
App. ) ,  168  S.  W.  80 ;  White  v.  Texas  can  maintain  an  action  to  recover  pos- 
Motor  Car  &  Supply  Co.  (Tex.  Civ.  session  of  the  machine  in  order  that 
App.),  203  S.  W.  441;  McBride  v.  his  lien  will  again  attach.  Maxton 
Beakley  (Tex.  Civ.  App.),  203  S.  W.  Auto  Co.  v.  Eudd  (N.  C),  97  S.  E. 
1137.  477. 

24.  Alexander  v.  Mobile  Auto  Co.  26.  Crucible  Steel  Co.  of  America 
(Ala.),  76  So.  944;  Ford  Motor  Co.  v.  Polack  Tyre  &  Rubber  Co.  (N.  J.), 
V.  Freeman  (Tex.  Civ.  App.),  168  S.  104  Atl.  324;  Courts  v.  Clark,  84 
W.    80 ;    White   v.   Texas   Motor   Car  Oreg.  179,  164  Pac.  714 ;  Pierce-Arrow 
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na  innocent  purchaser  for  value  who  had  no  notice  of  the  repair- 
man's lien.^''  Such  a  statute  is  constitutional  although  no  system 
is  provided  for  filing  or  recording  the  lien  v?hen  the  property  has 
passed  from  the  possession  of  the  repairman."*  One  vfho  has  sold 
and  set  a  tire  to  the  machine  of  another,  may  be  an  "  automobile  re- 
pairer "  within  a  statute  giving  a  lien  to  such  persons  although  they 
have  parted  with  possession  ;^^ 

Sec.  879.  Repairs  —  loss  of  lien  by  excessive  demand. 

The  right  to  hold  a  jnst  lien  on  property  in  one's  possession  may 
be  lost  by  insisting  on  a  payment  of  other  charges  which  are  not 
liens,  but  a  lienor's  right  based  on  sei-vices  giving  a  lawful  lien 
may  not  fail  though  the  jury's  verdict  falls  short  of  the  amount 
claimed.^*  Thus,  where  a  motor  car  company  reduces  its  claim 
for  repairs  to  an  automobile,  and  the  owner  makes  no  tender  of 
such  amount,  but  offers  a  lesser  amount,  the  insistence  by  the  com- 
pany on  receiving  the  amount  of  its  reduced  claim  of  lien  does  not 
■cause  the  company  to  lose  its  lien  because  subsequently  a  verdict 
is  rendered  against  the  owner  for  an  amount  less  than  the  reduced 
sum  claimed. ^^ 

Sec.  880.  Repairs  —  assignment  of  lien. 

Where  a  lienor  has  possession  of  the  property  and  transfers  his 
debt  and  gives  the  possession  of  the  property  to  the  transferee,  the 
owner  is  not  prejudiced,  and  the  assignee  acquires  the  right  to 
enforce  the  lien.'^ 

Sec.  881.  Storage. 

A  garage  keeper  who  stores  the  machine  of  one  of  his  customers 

Sales  Co.  V.  Irwin,  86  Oreg.  683,  199  30.  Duflfy     v.     Hardy     Auto     Co. 

Pac.   139;   McBride  v.  Beakley    (Tex.  (Iowa),   163  N.  W.  370. 

Civ.  App.),  203   S.  W.   1137.  31.  Macumber   Y.    Detroit   Cadillac 

27.  Frank  v.  D.aily  (N.  J.),  105  Motor  Car  Co.,  173  App.  Div.  724, 
Atl.  9.  159  N.  Y.  Suppl.  890.' 

28.  Crucible  Steel  Co.  of  America  32.  Gardner  v.  LeFevre,  180  Mich. 
V.  Polaek  Tyre  &  Rubber  Co.  (N.  J.),  219,  146  N.  W.  653;  Triple  Action 
104Atl.  324;  Frank  v.  Daily  (N.  J.),  Spring  Co.  v.  Goyeija,  93  Misc.  (N. 
105  Atl.  9.  Y.)     171,    156    N.    Y.    Suppl.    1064; 

29.  Courts  V.  Clark,  84  Oreg.  179,  Goyena  v.  Berdoulay,  154  N.  Y. 
164  Pac.   714.     See  also   Gardner  v.  Suppl.   103. 

XeFevre,   180  Mich.   219,   146   N.   W. 
653. 
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imder  an.  arrangement  which  permits  the  customer  to  take  the  ma- 
chine away  and  use  it  whenever  he  desires  so  to  do,  is  not  entitled, 
under  the  common  law,  to  claim  a  lien  thereon  for  his  storage 
charges  and  to  retain  the  machine  until  such  claim  is  satisfied.^* 
But  statutory  provisions  have  been  enacted  in  many  jurisdictions 
which  allow  the  garage  keepei*  a  lien  in  such  cases.^*  But  it  is 
held  that  a  statutory  lien  for  storage  is  inferior  to  a  prior  chattel 
mortgage  on  the  vehicle,  although  the  mortgagee  knew  that  the 
mortgagor  was  keeping  the  machine  in  a  public  garage. ^°  A  lien 
for  the  storage  of  a  motor  vehicle,  when  one  eixsts,  may  be  lo^t  by 
a  voluntary  surrender  of  the  machine  to  the  owner. ^^  A  lien  on 
a  motor  vehicle  for  storage  can  arise  only  under  a  contract  between 
the  garage  keeper  and  the  owner  for  the  storage  thereof.  If,  when 
a  garage  is  sold,  the  new  owner  continues  in  possession  of  tlje 
stored  machines,  he  is  not  entitled  to  a  lien  thereon,  unless  there  is 
an  assignment  of  the  lien  of  the  former  owner.^' 


33.  Eehm  v.  Viall,  185  111.  App. 
425;  Smith  v.  O'Brien,  46  Misc.  (N. 
Y.)  335,  94  N.  Y.  Suppl.  673,  affirmed 
103  App.  Div.  596,  93  N.  Y.  Suppl. 
1146. 

34.  Doody  i-.  Collins,  333  Mass. 
333,  111  N.  E.  897  ^  Gage  v.  Callanan, 
113  N.  Y.  Suppl.  327;  Cuneo  v.  free- 
man,  137  N.  Y.   Suppl.   885. 

35.  Adler  v.  Godfrey,  153  Wis.  186, 
140  N.  W.  1115. 

36.  Greene  v.  Fankhauser,  137 
App.  Div.  (N.  Y.)  134,  131  N.  Y. 
Suppl.  1004,  holding  that  a  defend- 
ant who  caused  the  arrest  of  .a  person 
who  seized  and  withheld  his  auto- 
mobile to  enforce  the  payment  of  a 
debt  was  justified  in  causing  his  ar- 
rest, although  section  548  of  the 
Penal  Code  provides  that  it  is  a  good 
defense  to  an  indictment  for  larceny 
that  the.  property  wa.s  appropriaterl 
openly  under  a  claim  of  title  pre- 
ferred in  good  faith  even  though  the 
claim  be  untenable,  if  the  person  ap- 
propriating the  machine  asserted  no 
lien  thereon  and  that  moreover  he 
could  not  assert  a  lien  where  posses- 


sion was  unlawfully  obtained.  Tiie 
court  said :  "  It  may  well  be  that 
if  the  plaintiff  had  the  lawful  pos- 
session of  the  automobile  and  erro- 
neously, but  in  good  faith,  asserted 
wnership  or  a  lien  thereon,  the  pro- 
visions of  this  section  would  relieve 
him  of  the  charge  of  larceny  in  "i^- 
taining  the  property;  but  he  asserted 
no  lien,  and  if  it  might  be,  inferred 
that  this  was  the  theory  upon  which 
he  was  withholding  the  property,  still 
the  section  would  not  apply^  for  if  it 
applies  to  the  assertion  of  a  right 
to  a  lien  at  all  it  must  relate  only 
to  a  case  where  the  possession  has 
been  obtained  lawfully.  If  this  be 
not  so,  then  a  creditor  is  at  liberty 
to  seize  the  personal  property  of  his 
debtor  anywhere  and  detain  it  unti! 
the  account  is  settled,  and  if  he  acts 
in  good  faith,  believing  that  he  had 
a  right  to,  he  would  not  be  subject 
to  a  criminal  prosecution.' 

37.  White  v.  Texas  Motorcar  & 
Supply  Co.  (Tex.  Civ.  App.),  203  S. 
W.  441. 
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Sec.  882.  Chattel  mortgages  —  in  general. 

A  motor  vehicle  is  personal  property  which  may  be  the  subject 
of  a  chattel  mortgage.  Mere  inaccuracies  in  the  description  of 
property  covered  in  a  chattel  mortgage  are  not  fatal,  if  the  subject 
is  so  described  that  it  can  be  readily  identified  by  the  exercise  of 
<jrdinary  care,  and  even  by  the  aid  of  extrinsic  evidence,  in  case 
there  is  sufficient  in  the  writing  to  put  one,  acting  reasonably,  on 
inquiry.^*  A  description  of  the  vehicle  is  generally  sufficient  if  it 
gives  the  name  and  year  of  model.^^  A  mortgage  given  on  ma- 
chines, when  it  is  within  the  contemplation  of  the  parties  that  the 
mortgagor  shall  have  the  right  to  expose  them  for  sale  in  the  ordi- 
nary course  of  business,  may  be  void.^"  Thus,  if  one  loans  a  dealer 
money  with  which  to  purchase  cars  for  sale  and  a  chattel  mortgage 
is  given  for  his  security,  a  purchaser  of  a  machine  from  the  piealer 
will  generally  acquire  a  good  title  as  against  the  myrtgagee.*^'  The 
rights  of  a  dhattel  mortgagee  of  an  automobile  are  not  divested  un- 
der statutes  for  the  confiscation  of  vehicles  used  in  the  illegal 
transportation  of  liquors,  where  the  statute  does  not  expressly  pro- 
vide for  the  confiscation  of  such  rights  or  where  the  mortgagee  has 
no  knowledge  of  the  ill^al  use  of  the  machine.*^ 

Sec.  883  Chattel  mortgages  —  filing  or  recording. 

Und^  the  statutes  in  force  in  most  States,  a  chattel  mortgage 
is  invalid  against  creditors  or  subsequent  purchasers  or  mortgagees 
in  good  faith,  unless  it  is  properly  filed,  or  recorded  as  required  by 
the  statutes.^^  But  under  some  statutes,  one  suing  for  personal 
injuries  received  from  the  operation  of  the  machine  and  levying 
an  attachment  on  the  machine,  cannot  take  advantage  of  the  omis- 
sion to  file  or  record.^*    Though  the  instrument  is  in  form  a  con- 

38.  Adler  v.  Godfrey,  153  Wis.  186,  42.  Shrouder  v.  Sweat  (Ga.),  96 
140  N.  W.   1115.  S:    E.    881;    Seignious    v.    Limehouse, 

39.  Clark  v.  Ford,  179  Ky.  797,  107  S.  Car.  545,  93  S.  E.  193.  Com- 
^01    S.   W.'   344;    Wright  v.   Lindsay  pare,  as  to;  conditional  sales,  H.   A. 

(Vt.),  104  Atl.  148.  White   Auto    Co.   v.    Collins    (Ark.), 

40.  J.   I.   Case   Threshing   Machine       S06  S.  W.   748. 

€o.  V.  Lipper    (Tex.  Civ.  App.),   181  43.  Jewell   v.   Cecil,    177   Ky.    822, 

S.    W.    236.      See    also    Border    Nat.  198    S.    W.    19.9;    Young   v.    Phillips 

Bank   r.   Coupland,  240  Fed.' 355.  (Mich.),  168  N.  W.  549. 

41.  Cudd  V.  Rogers  (S.  Car.),  98  44.  Clark  v.  Ford,  179  Ky.  797, 
S.  E.  796. 
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ditional  sale,  if  it  is  in  fact  given  as  security,  the  laws  of  soino- 
States  require  its  filing  in  accordance  with  the,  regulations  con- 
cerning chattel  mortgages.*"  A  pledge  need  not  generally  be  filed,, 
and  hence  it  may  be  material  to  determine  whether  a  particular 
transaction  is  a  pledge  or  a  chattel  mortgage.*^ 

Sec.  884.  Chattel  mortgages  —  recovery  by  mortgagor  for 
injuries  to  machine. 

The  fact  that  the, owner  of  a  motor  vehicle  has  incumbered  th& 
machine  with  a  chattel  mortgage  does,  not  destroy  his  right  to  main- 
tain an  action  for  injuries  thereto  occasioned  by  the  acts  of  a, third 
person.  And  this  right  is  not  impaired  becai;isp  the  chattel  mort- 
gage is  subsequently  foreclosed  and  the  property  sold  to  another.*^ 

Sec.  885.  Conditional  sales  —  in  general. 

Wheire,  upon  the  sale  of  a  motor  vehicle,  the  vendor  reserves 
title  to  the  niachine  until  the  payment  of  the  purchase  price,  the 
transaction  is  ordinarily  tei-med  a  conditional  sale.**  But,  in  case 
of  an  automobile  agency,  when  the  manufacturer  reserves  title- 
to  the  machines  until  they  are  sold  by  the  dealer,  the  transaction 
between  the  manufacturer  and  dealer  is  not  a  conditional  sale,  but 
is  merely  a  bailment.*^  In  some  States,  conditional  contracts  of 
sale  are  not  sustained  as  against  third  persons  innocently  purchas- 
ing the  property  from  the  vendee.^"  The  validity  of  a  sale  to  a 
third  person  is  generally  determined  by  the  law  of  the  place  of  the- 

201   S.   W.   344.     Compare  Jewell  v.  ineffective  if  it  does  not  describe  the 

Cecil,   177   Ky.   822,   198   S.   W.   199.  property  so  that  it  can  be  identified. 

45.  Young  V.  Phillips  (Mich.),  168  Kenner  Co  v.  Peters  (Tenn.),  206 
N.   W.   549;    Willys-Overland   Co.   of  S.  W.   188. 

Gal.   V.   Chapman    (Tex.   Civ.    App..) ,  Parol    tTansaction.^ — If    the    eondi- 

206  S.  W.  978.  tional  sale  is  not  evidenced  by  wrlt- 

46.  Darragh  v.  EUiotte,  215  Fed.  ing,  it  may  be  void  as  against  third 
340.  -persons.     Lyon   v.   Nourse    (Wash.). 

47.  Geren  v.  Hallenbeck,  66  Oreg.  176  P.ac.  359. 

104,  132  Pac.  1164.  49.  Federal  Rubber  Co.  v.  King.  12 

48.  Winton  Co.  v.  Meister  (Md.).  Ga.  App.  261,  76  S.  E.  1083.  And 
105     Atl.     301;     Russell     v,     JIartiu       sec  section  785. 

(Mass.),  122  N.  E.  447.  50.  Jones  v.  Kunkle.  65  Pitts.  Leg.. 

Description  of  property.— A  cr-idi-       Jour.   (Pa.)   667. 
tionaj  sale  of  an  automobile  luav  be 
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sale ;  and  hence  where  such  sale  is  in  a  State  which  refuses  ta 
recognize  the  validity  of  conditional  sales,  the  title  of  the  third 
person  will  be  good,  though  the  original  conditional  contract  was 
made  in  a  State  where  it  was  valid.^^  But  the  validity  of  the  con- 
tract may  not  be  sustained  in  another  State  where  it  contravenes 
the  settled  policy  of  such  State.^^  A  machine  sold  under  a  condi- 
tional sale  may  be  registered  in  the  name  of  the  purchaser  as  an 
"  owner."  ^^  The  right  of  the  conditional  vendor  under  the  eon- 
tract,  as  the  owner  of  the  property,  is  inconsistent  with  any  claim 
he  may  have  for  a  lien  on  the  machine  for  repairs.^* 

Sec.  886.  Conditional  sales  —  filing  of  instrument. 

Under  modern  statutes  regulating  contracts  of  conditional  sale, 
the  vendor  must  file  the  instrument  or  it  is  invalid  as  against  sub- 
sequent purchasers  in  good  faith  from  the  vendee.  If  not  filed,  the 
sale  may  be  deemed  absolute  against  one  taking  a  chattel  mortgdge- 
on  the  property  without  knowledge  of  the  conditional  nature  of 
the  contract.'^  But  one  who  is  being  prosecuted  for  removing  and 
secreting  personal,  prepay  held  under  a  oQnditional  sale,  isiiot  in 
a  position  to  attack  the  validity  of  the  sale  and  secure  his  release 
merely  because  the  instrument  was  not  filed.^® 

Sec.  887.  Conditional  sales  —  levy  on  interest  of  vendee. 

It  has  been  held  that  the  interest  of  a  conditional  vendee  in  the- 
machine  is  not  one  which  is  subject  to  levy  and  sale  under  an 
execution.®' 

Sec.  888.  Conditional  sales  —  right  of  vendee  to  maintain 
action  for  injuries. 

In  case  of  an  injury  to  a  motor  vehicle  sold  under  a  conditional 

51.  Fuller  v.  Webster,  5  Boyce's  54.  Alexander  v.  Mobile  Auto  Co. 
(28   Del.)    538,   95   Atl.   335.  (Ala.),  76  So.  944. 

52.  Chambers  v.  Consolidated  Ga-  55.  Young  v.  Phillips  (Mich.),  168 
rage  Co.  (Tex.  Civ.  App.),  310  S.  W.  N.  W.  549;  Warley  v.  Metropolitan 
565.                       .  Motor    Car   Co.,    73   Wash.    243,   130 

53.  Brown  v.   New  Haven  Taxicab  Pac.  107. 

Co.    (Conn.),   102  Atl.   573;    Downey  56.  State   v.   Brummett,   98   Wash. 

V.  Bay  State  St.  Ry.  Co.,  335  Mass.  183,  167  Pac.  130. 

281,    114    N.    E.    207;    Hurnanen    v.  57.  Whitney    v.    Briggs,    92    Misc.. 

Nicksa,,328  Mass.  346,  117  N.  E.  325.  (N.  Y.)   434,  156  N.  Y.  Suppl.  1107. 

And  see  chapter  VIII,  as  to  the  regis-  See  also  Young  v.  Phillips    (Mich.),, 

tration  of  vehiclps.  168  N.  W.  549. 
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contract  of  sale,  the  vendee  has  the  right  to  maintain  an  action 
against  a  third  person  for  injuries  to  the  macMne.^* 

Sec.  889.  Conditional   sales  —  retaking   the    nukchine   by 
vendor. 

The  conditional  vendeie  is  generally  entitled  to  possession  of  the 
machine  so  long  as  he  perforans  the  contract.'^  Upon  default  in 
the  payment  of  the  purchase  price  of  a  vehicle  sold  under  a  condi- 
tional contract  of  sale,  the  vendor  is  entitled  to  recover  possession 
of  the  machine.*"  Such  improvements  and  repairs  as  the  vendee 
may  have  made  to, the  machine  during  his  possession  thereof  will 
inure  to  the  Benefit  of  the  vendor.''^  It  has  been  held  that  knowl- 
edge on  the  part  of  the  vendor  that  the  purchaser,  who  was  the 
operg,tor  of  a  i^.ewspaper,  intended  to  give  the  machine  away  in  a 
contest,  di,d  not  estop  him  from  retaking  the  machine  from  the 
winner  of  the  contest."^  Where,  under  a  contract  of  this  nature, 
the  seller  obtained  possession  of  the  car  because  of  such  a  de- 


58.  iBrown  v.  New  Haven  Taxieab 
Co.  (Conn.)i  103  Atl.  573;  Carter  v. 
Black  &  White  Cab  Co.,  102  Misc. 
(N.  Y.)  680,  169  N.  Y.  Suppl.  441; 
Downey  v.  Bay  State. St.  Ry.  Co.,  335 
Mass.  381,  114  N.  E.  207;  Stotts  v. 
Puget  Sound  Traction,  Light  &  Power 
Co.,  94  Wash.  339,  163  Pac.  519. 
'"  The  right  of  the  vendee,  as  against 
third  parties,  may  be  likened  to  that 
of  a  bailee,  and  we  see  no  reasons 
why  the  same  rules  should  not  ap- 
ply, especially  when  we  consider  the 
several  statutes  relied  oh  by  defend- 
ant. .  .  .  The  theory  of  the  law 
being  that  the  bailee  being  bound  to 
restore  the  property 'of  answer  for  its 
value,  the'  action  is  maintained  for 
the  benefit  of  the  Bailor,  and  bars  a 
subsequent  action  by  h.im.  We  think 
the  analogy  is  complete.  While  hav- 
ing no  element  of  title,  the  condi- 
tional salea  vendee  is  bound  to  keep 
the  property  secure,  and  to  pay  its 
value  to  the  vendor.  The  quamtum 
of  the  title  is  the  same  in  the  vendor 
is  in  the  bailor,  and  the  want  of  title 


is  the  same  in  the  vendee  as  in  the 
bailee.  The  liability  of  the  trespas- 
ser is  the  same,,  his  only  eoncei'n  be- 
ing that  he  shall  not  be  put  to  the 
hazard  of  two  recoveries.  He  is 
amply  protected,  by  the  very  statHtes 
cited  by  appellant.  Under  them  he 
can  bring  in  the  vendor  and  make 
him  answer  to  the  complaint.  Under 
the  Code  system,  every  action  may 
be  said  to  be  *an "  action  on  the  case. 
EithCjT  party  or  the  court,  upon  its 
own  motion,  has  ample  power  to 
bring  in  all  available  parties."  Stotts 
V.  Puget  Sound  Traction,  Light  &  P. 
Co.,  94  Wash.  339,  163  Pac.  519. 

59.  Manor  v.  Dunfield,  33  Cal. 
App.  557,  165  Pac.  983;  Adams  v. 
Anthony    (Oal.),   172  Pac.  593. 

GO.  Ha  worth  v.  Jackson  (Oreg.), 
178   Pac.   936. 

61.  Blackwood'  Fire  &  Vulcanizing 
Co.  V.  Auto  ■  Storage  Co.,  133  Tenn. 
515,   182   S.   W.   576. 

62.  Watkins  v.  Curry,  103  Ark. 
414,  147  S.  W.  43. 
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fault  and  refused  to  surrender  it  until  the  amount  of  payments 
due  had  been  paid  and  brought  suit  for  the  balance  of  the  price 
agreed  upon,  it  has  been  held  that  the  buyer  will  be  allowed,  on  a 
counterclaim  for  wrongful  detention,  &,  i'ecovery  only  for  such 
detention  from  the  time  of  the  conjmencepient  of  such  suit,  the 
possession  of  the  seller  not  being  wrongful  until  that  date."'  The 
statutes  in  some  States  require  the  vendor  upon  retaking  the  ma- 
chine to  follow  a  certain  procedure  and  sell  the  property  to  fore- 
close the  rights  of  the  vendee ;  and  it  is  sometimes  provided  that, 
in  case  the  vendor  fails  to  follow  the  procedure,  the  vendee  can 
recover  the  payments  he  has  made  on  the  machine."  The  vendor 
cannot  retake  the  machine  and  then  recover  the  contract  price  from 
the  purchaser ;  upon  the  retaking  of  the  property,  the  consideration 
therefor  fails.** 

Sec.  890.  Lien  for  injuries  caused  by  machine. 

A  statute  giving  one  injured  through  the  operation  of  a  motor 
vehicle  a  lien  on  the  machine,  next  in  priority  to  the  lien  for  State 
and  county  taxes,  has  been  sustained  as  constitutionial.^     Such 


68.  Chase  &  Co.  v.  Kelly,  1S5  Minn. 
317,  146  N.   W.   1113. 

64.  Freeman  v.  Engel,  102  Misc. 
472,  168  N.  Y.  Suppl.  1014. 

65.  Kussell  y.  Martin  (Mass.),  122 
N.  E.  447;  Alexander  v.  Mobile  Auto 
Co.   (Ala.),  76  So.  944. 

66.  Merchants'  &  Planters'  Bank  v. 
Brlgman,  106  S.  C.  362,  91  S.  E.  333, 
wherein  it  was  said :  "  Motor  vehi- 
cles are  a,  new  and  comparatively  a 
modern  means  of  locomotion.  They 
are  unquestionably  dangerous,  and 
can  and  do  destroy  property,  kill  and 
maim_  people  as  much  as  locomotives 
and  engines  and  cars  on  railroad 
tracks.  The  only  difference  being 
that  railways  are  operated  on  tracks 
owned  by  them  where  no  one  else  has 
the  right  as  a  matter  of  right  to 
travel,  and  motor  vehicles  are  oper- 
ated on  highways  where  the  public 
generally  has  the  right  to  travel.  The 
railroads   are   generally   able   to'  re- 

69 


spond  in  damages  for  any  damages 
willfully  and  negligently  inflicted  by 
them.  As  to  the  owners  of  motor  ve- 
hicles, such  as  automobiles,  it  is  a 
different  proposition.  There  is  a  dis- 
tinction in  law  as  to  the  liability  and 
measure  of  damages  as  to  a  common 
carrier  for  hire  and  a  private  carrier 
for  hire.  If  the  common  carriers 
killed  and  maimed  as  many  people 
and  destroyed  as  much  property  un- 
der similar  circumstances  of  negli- 
gence and  willfulness  as  the  automo- 
bile and  other  motor  vehicles  there 
would  be  great  indignation  and  large 
damages  awarded.  .  .  .  The  legis- 
lature had  the  right  in  the  exercise 
of  police  power  to  guard  its  citizens 
and  the  public  generally  by  passing 
a  law  in  a  measure  that  protects 
them  from  negligence,  carelessness, 
and  recklessness  of  persons  driving 
dangerous  machines,  and  the  proviso 
making  the  machine  that  inflicted  the 
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statutory  lien  may  be  made  superior  to  a  chattel  morlgage  not  given 
until  after  the  passage  of  the  statute.*'' 


injury  liable  for  the  damages  and 
providing  attachment  of  the  same  is 
not  taking  property  without  due  pro- 
cess of  law,  but  is  passed  in  the  best 
interest  of  the  j^ublic.  The  act  of 
the  legislature   only  gives  the   right 


to  make  the  machine  liable,  and  not 
the  owner  of  the  machine,  unless  the 
owner  was  in  the  machine." 

67.  Merchants'  &  Planters'  Bank  v^ 
Brigman,  106  S.  C.  362,  91  S.  E.  332. 
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CHAPTER  XXXII. 

EVIDENIC?. 

Section  891.  Judicial  notice  —  nature  of -automobile. 

892.  Judicial  notice  —  law  of  the  road. 

893.  Judicial  notice  —  Municipal  ordinances. 

894.  Presumptions. 

895.  Keal  evidence  —  parts  of  vehicle. 

896.  Real  evidence  —  photographs. 

897.  Relevancy  —  in  general. 

898.  Relevancy  —  conduct  of   accused.  , 

899.  Relevancy  —  arrest  of  automobilist. 

900.  Relevancy  —  conviction   of   speeding. 

901.  Relevancy —  injuries  as  evidence  of  force  of  oollision. 

902.  Relevancy  —  discharge  of  chauflFeur  after  accident. 

903.  Relevancy  —  proof  oif  mental  state  of  party. 

904.  Relevancy'-^  care  in  selection  of  motor  vehicle. 

905.  Relevancy  —  wheel  tracks  in  highway. 

906.  Admissions  and  declarations^ — admissions  by  owner  of  liability. 

907.  Admissions  and  declarations— admissions  by  agent  of  defendant. 

908.  Admissions  and  declarations  —  res   gestae. 

909.  Admissions  and  declarations  —  declarations  of  suffering. 

910.  Conclusions  of  witnesses. 

911.  Opinions  —  value. 

912.  Opinions  —  safety  of  highway. 

913.  Opinions^ — competency   of   driver. 

914.  Opinions — defects   in   machine. 

915.  Opinions  —  manner  of  collision. 

916.  Opinions  —  noise  of  machine. 

917.  Opinions  —  identification  of  machine  if  rem  track. 

918.  Opinions  ■ —  distance  in  which  object  can  be  seen. 

919.  Opinions- — distance  in  which  machine  may  be  stopped 

920.  Proof  of  speed  of  vehicle  —  opinion  of  driver. 

921.  Proof  of  speed  of  vehicle  —  opinion  of  observer. 

922.  Proof  of  speed  tit  vehicle  —  opinion  of  passenger. 

923.  Proof  of  speed  of  vehicle  —  qualification  of  witnesses. 

924.  Proof  of  speed  of  vehicle  —  foundation  for  opinion. 

925.  Prooif  of  speed  of  vehicle  —  characterization  of  speed. 

926.  Prooif  of  speed  of  vehicle  —  estimate  of  speed  from  track. 

927.  Proof  of  speed  of  vehicle  —  noise  of  machine. 

928.  Proof  of  speed  of  vehicle — conflict  between   opinion   and   sur- 

rounding circumstances. 

929.  Proof  of  speed  of  vehicle  —  speed  at  one  place  as  evidence  of 

speed  at  another. 

930.  Proof  of  speed  of  vehicle  —  experiments. 

931.  Proof  of  speed  of  vehicle  —  photo — speed — recorder. 
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Section  932.  Proof  of  speed  of  vehicle  ■ —  speedometer. 

933.  Proof  of  speed  of  vehicle  —  evidence  under  English  law. 

934.  lies  inter  alios  acta  —  negligence  on  other  occasions. 

935.  lies  inter  alios  acta — ;  care  after  accident. 

936.  Ees  inter  alios  acta  —  defects  in  other  machines. 

937.  lies  inter  alios  acta  —  habits. 

938.  Res  inter  alios  acta  —  competency  of  driver. 

Sec.  891.  Judicial  notice  —  nature  of  automobile. 

The  courts  will  take  judicial  notice  that  an' automobile  may  be 
driven  at  a  high  rate  of  speed  ;^  and  that  it  is  a  large  and  sometimes 
^noisy  machine  which,  frequently  when  in  operation,  emits  an 
offensive  bdor.^  It  is  also  a  matter  of  common  knowledge  that 
they  can  be  stopped  withjn  a  few  feet  if  they  are  driven  slowly.^ 
Under  a  statutory  provision  requiring  courts  to  take  judicial  notice 
"  of  the  significance  of  all  English  "words  and  phrases,"  a  court 
will  assume  judicial  knowledge  of  an  automobile,  its  character- 
istics, and  the  consequences  of  its  use.  As  said,  by  the  Supreme 
Co'iirt  of  Calif  or  ma:  "We  may  assume  ...  to  have  what 
is  common  and  correct  knowledge  about  an  autonlobile.  Its  use 
as  a  vehicle, for  traveling  is  comparatively  recent.  It  makes  an 
unusual  noise.  It  can  be,  and  usually  is,  made'  to  go  On  common 
roads  at  great  velocity — at  a  speed  many  times  greater  than  that  of 
ordinary  vehicles  hauled  by  animals ;  and  beyond  doubt,  it  is  highly 
dangerous  when  used  on  country  roads,  putting  to  great  hazard 
the  safety  and  lives  of  the  mass  of  the  people  who  travel  on  such 
roads  in  vehicles  drawn  by  horses."  * 

Sec.  892.  Judicial  notice  —  law  of  the  road. 

One  of  the  matters  which  courts  are  required  to  Imow  without 
proof,  is  the  law  of  the  road.  ■ 

i.  People   v.    Schneider,   139   Mich.  may  be  a  menace  to  the  safety  of  the 

673,   IS   Det.   L.   N.   32.   69  L.  R.   A.  public." 

34.5,  103  N.  W.  172,  5  Ann.  Cas.  790,  2.  People  ex  rel.  Busching  v.  Erics- 

wherein   the   court  says.     "We   may  son,  263  111.  368,  105  N.  E.  315. 

take    judicial    notice    that    many    of  3.  Clark    v.    Jones     (Oreg.),     179 

these  automobiles  may  be  driven  at  a  Pac.  273. 

speed  of- at  least  forty  miles  an  hour.  4.  Eoo  parte   Berry,    147   Cal.    533, 

Driven  by  indifferent,  careless,  or  in-  83  Pac.  44. 

competent    operators,    these    vehicles  5.  Section  243. 
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Sec.  893.  Judicial  notice  ^-  municipal  ordinances. 

• 

Local  municipal  regulations  are  not  generally  within  the  knowl- 
edge of  the  courts,  and  they  must  Ije  proved  as  facts  by  a  party 
relying  thereon.^  Local  courts  are  sometimes  justified,  hmvever,  in 
talcing  cognizance  of  regulations  applicable  within  their  jurisdic- 
tion.'' And,  on  an  appeal  from  the  local  court,  the  superior  court 
may  likewise  assume  knowledge  of  the  regulation.*  But  even'local 
courts  do  not  in  all  States  take  notice  of  the  local  ordinances.^ 

Sec.  894.  Presumptions, 

In  case  of  a  collision  between  vehicles  on  the  public  highway, 
there  is  a  presumption  of  negligence  against  the  party  who  is  on 
the  wrong  side  of  the  highway  at  the  time  of  the  accident.-^"  A 
presumption  arises  that  the  road  law  of  another  State  is  the  same 
as  that  at  common  law.^^  And  under  the  statutes  of  some  jurisdic- 
tions, a  presumption  arises  that  one  is  guilty  of  negligence  when 
he  is  violating  the  speed  limit. ^^  The  courts  frequently  indulged 
the  presumption  that  until  evidence  to  the  contrary  is  produced, 
a  condition,  having  some  degree  of  permanency,  when  once  shown 
to  exist,  continues  and  has  continued  for  some) period  of  time. 
Thus,  when  it  is  shown  that  an  automobile  when  received  was  in 
a  certain  condition,  the  courts  presume  that  it  was  in  the  same 
condition  when  shipped  from  another  State. ^^ 

Sec.  895.  Real  evidence  —  parts  of  vehicle. 

in  an  action  for  a  breach  of  a  warranty  in  the  sale  of  motors 
the  admission  in  evidence  of  the  several  parts  of  the  motors  held 
largeSly  a  matter  of  discretion  with  the  trial  court,  and  unless  such 
disci^etion  is  abused  its  admission  will  not  constitute  reversible 
error.     Before  parts  are  received  in  evidence  the  preliminary 

6.  People  V.  Treina,  93  Misc.  (N.  See  section  82,  as  to  the  proof  of 
Y.)  82,  155  N.  Y.  Suppl.  1015;  White       ordinances 

V.   State    (.Tex.  Cr.),  198  S.  W.  964.  10:  Sections  267,  376. 

7.  City  of  Spokane  v.  Knight,  96  11.  O'Donnell  v.  Johnson,  36  R.  I. 
Wash.  403,  165  Pac.  105.                             308,  90  Atl.  165. 

,8.  City   of   Spokane   v.   Knight,  96  12.  Sections  321,  322. 

Wash.  403,  165  Pac;  105..  13.  Kelly    v.    Times    Square    Auto 

9.  People  V.  Treina,  92  Misc.  (N.  Co.,  170  Mo.  App.  64,'  156  S.  W;  63. 
Y.)   83,  156  N.  Y.  Suppl.  1015.     And 
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proof  should  show  that  they  are  substantially  in  the  same  condi- 
tion that  they  were  when  such  condition  was  material  to  the  issue, 
or,  if  they  had  been  broken,  worn,  altered  or  marred  since  such 
time,  the  court  should  require  evidence  to  show  in  what  particular 
they  have  been  changed,  the  use  to  which  they  were  put,  and,  if 
material,  the  test  or  circumstances  under  which  they  were  broken 
or  marred,  and  this  whether  they  are  introduced  to  prove  a  fact 
or  for  the  purpose  of  illustration.-^*  And',  in  an  action  for  dam- 
ages resulting  to  an  automobile  from  a  collision  with  another  ve- 
hicle, it  is  proper  to  produce  the  radiator  of  the  machine,  where  it 
is  properly  identified  and  shown  to  be  in  the  same  condition  im- 
mediately after  the  accident.^^ 

Sec.  896.  Real  evidence  —  photographs. 

In  an  action  for  injuries  to  an  automobile,  it  is  proper  to  receive 
in  evidence  a  photograph  of  the  machine  in  its  damaged  condition.^^ 

A  photograph  of  one  of  the  machines  which  collided  is  admis- 
sible, though,  owing  to  its  removal  from  the  scene  of  the  accident, 
its  condition  may  not  be  exactly  as  at  the  time  of  the  accident." 
And,  in  an  action  against  a  railroad  company  for  injuries  to  a 
motor  vehicle,  although  a  photograph  of  the  vehicle  is  introduced 
in  evidence,  it  is  not  necessarily  reversible  error  for  the  court  to 
exclude  a  photograph  of  the  engine,  foi*  such  a  photograph  could 
be  of  but  slight  help  to  the  jury.^'  But  it  is  held  to  be  error  to 
refuse  to  receive  a  photograph  of  the  scene  of  a  collision  between 
a  train  and  a  vehicle.^'  But  it  is  not  error  to  exclude  a  photograph 
of  only  a  portion  of  the  crossing,  where  it  was  taken  from  some  dis- 
tance to  the  side  of  the  main  line  track  and  perhaps  gives  a  mis- 
leading view  of  the  situation.^"  It  may  be  proper  to  permit  the 
jury  to  view  the  scene  of  an  automobile  accident,  but  the  matter  is 

14.  Stavei-  Carriage  Co.  v.  Ameri-  18.  Lauriach  v.  Minneapolis  St.  P. 
can,  etc.,  Mfg.  Co.,  188  111.  App.  634.       E.   &   D.   Electric   Traction   Co.,    138 

15.  Neel  V.  Smith    (Iowa),  147  N.       Minn.   114,   155  N.  W.   1074. 

W.  183.  19.  Boggs  V.  Iowa  Central  Ry.  Co., 

16.  Laurisch  v.  Minneapolis  St.  P.       187  111.  App.  621. 

R.   &   D.   Electric   Traction   Co.,   133  20.  Stone   v.   Northern   Pacific  Ry. 

Minn.  114,  15p  N.  W.  1074.  Co.,  39  N.  D.  480,  151  N.  W.  36. 

17.  Young    V.     Dunlap,     195    Mo. 
App.  119,  190  8.  W.  1041. 
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largely  within  the  discretion  of  the  court,  and  a  reversal  will  not 
generally  be  had  because  the  view  was  denied.^^ 

Sec.  897.  Relevancy  —  in  general.  " 

It  is  a  fundamental  rule  of  the  law  of  evidence  that  only  such 
matters  as  are  relevant  to  the  issue  shall  be  received.^^  Thus,  as 
a  general  proposition,  the  fact  that  the  defendant  in  an  automobile 
accident  case  is  insured  against  liability  by  an  indemnity  com- 
pany, cannot  be  shown  by  the  plaintiff.^^  In  an  action  for  damages 
arising  from  the  fright  of  a  horse  from  an  automobile,  evidence  of 
the  vicious  character  of  the  horse  may  be  received  as  bearing  on  the 
contributory  negligence  of  the  driver.^* 

Sec.  898.  Relevancy  —  conduct  of  accused. 

In  a  "briminal  prosecution  based  on  the  wrongful  operation  of  a 
motor  vehicle,  the  conduct  of  the  accused  is  a  proper  subject  of 


21.  Oberholzer  v.  Hubbell  (Gal. 
App.),  171  Pac.  436;  Shortino  v.  Salt 
Lake  &  U.  R.  Co.  (Utah),  174  Pac. 
«61. 

28;  "  Relevancy  is  a  state  of  rela- 
tion. Unless  and  until  conditioned, 
it  may  well  be  regarded  as  a  link 
connecting  any  given  fact  in  point  of 
time,  with  varying  degrees  of  remote- 
ness, with  all  other  facts,  prior  or 
subsequent,  and  in  all  directions  of 
space.  In  a  state  of  nature,  the  ex-, 
istence  of  any  given  fact,  according 
to  general  experience,  renders  prob- 
able, in  a  greater  or  less  degree,  the 
■existence  of  a  large  number  of  other 
facts.  Under  the  law  of  causation, 
the  given  fact  is  related,  running 
backward,  from  effect  to  cause,  to  a. 
large  number  of  antecedent  facts. 
Tracing  forward  into  time,  from  cause 
to  effect,  it  is  relevant  to  a  large 
number  of  subsequent  ones.  All  time, 
prior  or  subsequent,  is  connected  with 
the  time  of  its  occurrence.  All  space 
stands  in  definite  relation  to  the  lo- 
cation of  its  occurrence.     Subjective 


relevancy,  unconditioned,  is  in  a  simi- 
lar position.  The  entire  realm  of 
mind  is  co-ordinated  and  related  in 
much  the  same  way  as  is  tfie  realm 
of  matter.  Any  given  act,  in  its 
mental  or  moral  aspect,  is  the  result- 
ant of  a  very  large  number  of  previ- 
ous states  of  consciousness,  the  rami- 
fications of  which  it  is  impossible  to 
trace.  In  turn,  it  gives  rise  to  con- 
sequences in  the  subjective  mental 
conditions  which  cannot  well  be 
counted.  To  all  of  these  psychologi- 
cal facts,  prior  or  subsequent  to  it- 
self, any  artificially  segregated  act  of 
consciousness  stands  in  some  degree 
of  relevance.  Until  its  relations  are 
conditioned  by  something  which  can 
direct  thought  along  some  given  line 
of  causation,  or  establish  some  fixed 
point  as  a  goal  toward  which  proof 
may  verge,  relevancy  cannot  be  said 
to  be  either  direct  or  indirect."  Cham- 
berlayne's  Modern  Law  of  Evidence, 
§57. 

23.  Section  836. 

24.  Section  544. 
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inquiry.  Thus,  his  flight  after  the  accident  may  be  shown.  And 
it  may  be  shown  that  after  the  accident  he.  did  not  go  to  see  the 
person  injured.^^ 

Sec.  899.  Relevancy  —  arrest  of  automobilist. 

In  an  actiooi  by  a  pedestrian  injured  by  a  collision  with  an  au- 
toniobile,  the  fact  of  the  arrest  of  the  defendant ,  and  that,  he  was 
reqi^ested  to  take  the  plaintiff  home  in  his  machine,  may  properly 
be  shown  as  paj:i;.  of  the  general  transaction  or  for  pui-poses  of  con- 
tradicting a  party.  And,  when  the  arrest  and  acquittal  of  the  de- 
fendant is  shown  on  his  own  behalf,  the  plaintiff  may  ask  him 
on  cross-examination  as  to  the  offense  for  which  he  was  tried.'* 

Sec.  900.  Relevancy  —  conviction  of  speeding. 

In  an  action  against  the  owner  of  an  automobile  for  causing  the 
death  of  the  plaintiff's  decedent  by  frightening  a  horse  that  was 
being  driven  on  a  highway,  causing  it  to  run  away  and  collide  with 
a  wagon  in  which  the  decedent  was  riding,  thereby  causing  his 
death,  the  negligence  charged  was  the  failure  to  stop  when  warned 
that  the  automobile  was  frightening  the  horse.  It  was  held,  that 
evidence  that  the  defendant  had  been  convicted  of  exceeding  the 
speed  limits  fixed  by  local  ordinances  in  different  places  was  not 
competent,  as  it  had  no  bearing  on  the  question  of  negligence  in- 
volved ;  the  violation  of  local  ordinances  not  being  evidence  affect- 
ing moral  character.  While  evidence  of  the  commission  of  a  crime 
may  be  admissible  as  bearing  on  moral  character,  the  violation  of 
local  ordinances  is  generally  not  a  crime,  but  only  a  lesser  offense, 
which  does  not  imply  any  moral  turpitude.^'' 

Sec.  901.  Relevancy  —  injuries  as  evidence  of  force  of  col- 
lision. 

In  an  action  for  injuries  sustained  from  a  collision  with  a  motor 
vehicle,  though  particular  injuries  may  be  inadmissible  as  a  basis 
.  for  damage  because  they  are  not  alleged  in  the  complaint,  they 

25.  State  v.  Scbaeflffer,  96  Ohio.  215,  27.  See  v.  Wormser,  129  N.  Y. 
117  N.  E.  320.                                                 App.  Div.  596,  113  N.  Y.  Suppl.  1093. 

26.  Segerstrom     v.     Lawrence,     64 
Wash.  245,  116  Pac.  876. 
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may  be  admissible,  to  show  the  violence  of  the  eollisioii  •&r  the  speed' 
■at  which  the  vehicle  was  moving.^*  Similarly,  when  more  than  one 
person  in  an  automobile  is  injui-ed  at  a  railroad!  crossing,  in  an 
■action  by  one,  the  others  may  be  permitted  to  state  the  injuries  they 
received;  as  bearing  upon  the  force  of  the  train.^' 

Sec.  902.  Relevancy  —  discharge  of  chauffeur  after  acci- 
dent. 

In  an  action  against  the  owner  of  a  motor  vehicle  for  injuries 
received  through  its  operation  by'  a  chauffeur,  the'  fact  that  the 
owner  discharged  the  chauffeur  after  the  accident  is  not  relevant.^" 

Sec.  903.  Relevancy  ■— proof  of  mental  state  of  party. 

In  an  action  for  injuries  arising  from  a  collision  between  an 
•aiitomobile  and  a  carriage,  evidence  of  the  biisiness  the  odcupants 
■of  the  carriage  were  discussing  just  prior  to  the  accident,  may  be 
received  to  show  that  the  plaintiff  was  disturbed  and  disappointed, 
and  hence  might  have  been  less  careful  about  the  management  of 
his  carriage  than  he  would  otherwise  have  been.^^ 

Sec.  904.  Relevancy  —  care  in  selection  of  motor  vehicle. 

In  an  action  for  damages  to  a  plaintiff  who,  while  upon  the  side- 
walk, was  injured  through  a  collision  between  a  street  car  and 
•defendant's  auto  truck,  which,  as  the  testimony  showed,  was  driven 
in  a  zigzag  manner  across  the  street  and  back  again  in  spite,  of  the, 
chauffeur's  efforts  to  control  it,  evidence,  as  to  the  character  of  the 
construction  of  the  auto  truck,  that  it  had  recently  been  purchased 
as  a  new  machine,  and  that  defendant  had  exercised  the  utmx)s1j 
■care  in  its  selection,  was  relevant  and  material  on  the  question  of 
■defendant's  negligence,  and  the  exclusion  of  such  testimony  was 
reversible  error.  ^^ 

28.  Posner    v.    Harvey     (Tex.    Civ.  31^  Beekley  v.  Alexander,  77  N.  H. 
App.),  125  S.  W.  356.  255,  90  Atl.   878. 

29.  Boggs  V.  Iowa  Central  Ry.  Co.,  32.  Dulberger  v.   Gimbel  Bros.,   76 
187  111.  App.  621.  Misc.    (N.  Y.)   235,  135  N.  Y.  Suppl, 

30.  Gillet  V.   Sha\v,  217  Mass.   59,  574. 
104  N.  E.  719;   Buchanan  v.  Flinn, 

51  Pa.  Super.  Ct.  145. 
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Sec.  905.  Eelevancy  —  wheel  tracks  in  highway. 

In  an  action  for  injuries  from  the  frightening  of  a  horse  hj 
an  automobile,  where  one  of  the  issues  was  the  location  of  the  au- 
tomobile at  the  time  of  the  accident,  evidence  may  be  received 
concerning  wheel  tracks  in  the  highway  after  the  accident',  though 
they  are  not  connectedi  with  the  automobile  in  question,  when  the 
circumstances  warrant  the  inference  that  they  were  made  by  the 
machine  in  question.^ 

Sec.  906.  Admissions    and    declarations  —  admissions    by 
owner  of  liability. 

In  an  action  against  the  owner  of  a  motor  vehicle  for  injuries  oc- 
casioned by  its  operation,  evidence  of  his  admissions  is  received.** 
Thus,  his  subsequent  admission  as  to  the  speed  with  which  the  ma- 
chine was  traveling  on  the  occasion  in  question,  may  be  proper  on 
the  issue  whether  the  vehicle  was  violating  a  speed  regulation.'^ 
In  an  action  for  injuries  from  a  collision  between  a  buggy  and  the 
defendant's  automobile,  the  plaintiff  has  been  permitted  to  show 
that  after  the  accident  the  defendant  said  in  substance  he  would 
pay  for  having  the  buggy  or  the  rig  repaired  or  fixed  up.^  But,  it 
has  been  held  proper  to  exclude  evidence  that  the  automobilist 
called  on  the  injured  person  after  the  accident  and  urged  her  to  go 
to  the  hospital,  and  stated  that  he  had  insurance  on  the  machine 
and  would  pay  ali"exj)enses.'' 

Sec.  907.  Admissions    and   declarations  —  admissions    by 
agent  of  defendant. 

As  a  general  proposition,  in  an  action  against  the  owner  of  a 
motor  vehicle  for  injuries  occasioned  from  its  operation,  the  owner 
is  not  bound  by  admissions  of  liability  which  have  been  made  by 

83.  Maynard   v.    Westfield,    87   Vt.  J.    L.    468,    81    Atl.    734.      See    also 

532,  90  Atl.  504.  Link  v.   Fahey    (Mich.),   166   N.   W. 

34.  Salminen     v.     Ross,     185     Fed.  884. 

997;   Rebbins   v.   Weed    (Iowa),   169  35.  Scragg  v.  Sallee,  24  Cal.  App. 

N.    W.    773;    McKeever    v.    RateliflFe,  133,  140  Pac.  706. 

218  Mass.  17,  105  N.  E.  552;  Eldridge  36.  Jolman   v.    Alberts,    192    Mich. 

V.  Barton    (Mass.),  122  N.  E.  272;  25,  158  N.  W.  170. 

Jolman  v.  Alberts,  192  Mich.  25,  158  37.  Livingstone    v.    Dole     (Iowa), 

N.  W.  170;  Smith  v.  Barnard,  82  N.  167  N.  W.  639. 
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Hhe  driver  of  the  vehide,  and  they  are  not  ordinarily  received  as 
evidence  against  him.^  Declarations  of  an  alleged  agent  are  not 
received  to  establish  the  agency.^  The  evidence,  however,  may 
be  received  in  some  cases  for  the  purpose  of  contradicting  the 
driver.*" 

Sec.  908.  Admissions  and  declarations  —  res  gestae. 

Evidence  of  a  spontaneous  exclamation  made  at  the  time  of  an 
automobile  accident  may  be  received  in  evidence  as  part  of  the 
res  gestae.*^  Thus,  in  an  action  for  injuries  at  a  railroad  crossing, 
testimony  of  vs^itness  that  he  exclaimed  just  before  the  accident, 
"  "Why  don't  they  blow  that  whistle  "  was  competent  upon  the  is- 
sue whether  any  warning  of  the  approach  of  the  train  was  given.** 
But  statements  made  by  a  person  other  than  the  one  sought  to  be 
bound  thereby  are  not  received,  when  they  are  made  some  time 
after  the  accident,  and  the  elements  of  retrospection  and  delibera- 
tion may  be  thought  to  influence  the  statement.*' 

Sec.  909.  Admissions   and  declarations  —  declarations   of 
suffering. 

Declarations  of  an  injured  person  made  soon  after  an  accident 
as  to  the  pain  with  which  he  is  suffering,  may  be  shown.  And  a 
physician  or  attendant  may  testify  to  the  injured  party's  statement 
as  to  his  symptoms,  ills,  and  the  locality  and  character  of  his  pain, 
when  made  for  the  purpose  of  medical  advice  and  treatment,  as 
such  statements  are  made  with  a  view  to  being  acted  upon  in  a 
matter  of  grave  personal  concern,  in  relation  to  which  the  injured 
party  has  a  strong  and  direct  interest  to  adhere  to  the  truth.** 

38.  Ballard  &  Ballard  v.  Durr,  165       Gkirsczya  (Tex.  Civ.  App.),  144  S.  W. 
Ky.    633,    177   S.    W.   445;    Frank   v.       688. 

Wright  (Tenn.),  205  S.  W.  434.   And  42.  Terwilliger  v.   Long  Island  E. 

see   section   654.  Co.,  152  N.  Y.  App.  Div.  168,  136  N. 

39.  Frank  v.  Wright    (Tenn.),  205       Y.  Suppl.  733. 

S.  W.  434.  43.  Loose    v.    Deerfield    Twp.,    187 

40.  Ballard  &  Ballard  v.  Durr,  165  Mich.   206,  153  N.  W.   913;   Eline  v. 
Ky.  632,  177  S.  W.  445.  Western  Maryland  Ry.  Co.  (Pa.),  104 

41.  Hedlund  v.  Minneapolis  St.  Ey.  Atl.  857;   Frank  v.  Wright   (Tenn.), 
Co.,  120  Minn.  319,  139  N.  W.  603;  205   S.   W.   434. 

Shore  v.   Dunham    (Mo.   App.),   178  44.  Hays  v.  Hogan    (Mo.),  200  S. 

S.     W.     900;     Eeid     Auto     Co.     v.      W.  286. 
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Ssc.  910.  Conclusions  of  witnesses. 

As  a  general  rule  a  witness  must  testify  to  facts  and  notito,  con- 
ck^sions  or  opinions  in  order  that  the  jury  may  draw  inferences 
from  the  evidence  and  conclusions  from  the  facts  presented.  There 
are  exceptions  to  this  rule  founded  upon  necessity,  for  the  reason 
that  the,  |a.cts  cannot  be  reproduced,  or  .depicted  to  the  jury  pre- 
cisely as  they  appeared  to  the  witness,  and  from  the  nature  of  the 
subject  it  is  inapraetical  for  him  to  relate  what  he  may  have  seen 
without  supplementing  his  description  with  his  conclusion.  Un- 
der such  circumstances  a  common  observer,  although  not  an  expert, 
may  testify  to  his  Opinion  or  conclusion-  regarding  what  he  has 
seen.^^  In  an  action  for  injuries  arising  from  the  fright  of  horses 
from  a  motor  vehicle,  the  defendant  cannot  be  asked  whether  there 
was  anything  in  the  appearance  of  the  horse  or  the  position  of  the 
driver  to  indicate  that  the  latter  inight  lose  control  or  that  there 
was  danger  of  trouble.*"  So,  too,  the  witness  cannot  state  whether 
he  could  have  gotten  farther  from  the  cairriage  in  passing  it  with- 
out getting  on  the  street  car  track.'*'  And,  in  an  action  for  itir 
juries  to  one  struck  by  an  automobile  while  alighting  from  a  street 
car,  it  is  not  proper  to  ask  what  opportunity  the  plaintiff  had  to 
get  out  of  the  way  of  the  automobile,  or  what  he  could  have  done 
to  have  avoided  the  injury.**  But  it  is  proper  to  ask  an  obsei"ver 
of  an  accident  whether  an  automobile  struck  a  horse,  for  such  a 
question  calls  for  a  fact,  not  a  conclusion  of  the  witness.*' 

Sec.  911.  Opinions^"  —  value. 

A  witness,  after  being  properly  qualified  may  give  his  opinion 

45.  White  v.  East'  Side  Mill  &  opinion  rule  has  developed  along  ra- 
Lumber  Co.,  84  Oreg.  334,  161  Pac.  tional  and  fairly  scientific  lines.  It 
969,  164  Pac.  736.  establishes  the  sense  perception  of  the 

46.  Delfs  V.  Djjnshee,  143  Iowa,  381,  original  observer  as  a  primary  grade 
133  N.  W.  336.  of    evidence.        Where    the    original 

47.  Delfs  V.  Dunshee,  143  Iowa,  381,  phenomena  cannot,  with  satisfcatory 
133  N.  W.  336.  clearness,  be  placed  before  the  jury 

48.  Levyn  v.  Koppin,  183  Mich.  or  co-ordinated  by  them  into  a  rea.- 
332,  149  N.  W.  993.  sonable  inference,  the  effect  of  these 

49.  Zellmer  v.  McTaigue,  170  Iowa,  phenomena  upon  the  mind  of  the  wit- 
534,  153  N.  W.  77.  ness  may  be  introduced,  under  suit- 

50.  As  to  the  opinion  rule,  gener-  able  conditions  of  necessity  and  rele- 
ally,  Mr.  Chamberlayne  says :     "  The  vanoy,  as   secondary  evidence.     Thia 
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as  the  value  of  a  certain  motor  .vehicle,^^  Or  the  ;val,ue  of  sffi  au- 
tomobile hodj  may  be  the- proper  subject  of  opinion,  evidence/^ 
So,  too,  the  value  of  repairs  to  a  vehicle,  may  be  shown  ,by  the 
opinion  of  a  qualified  witness. ^'^  The  present  owner  or  a  past 
owner  will  generally  be  deemed  qualified  to  give  an  opinion  as  to 
the  value  of  a  motor  vehicle,^*  but  other  witnesses  must  bei  quali- 
fied as  to  their  knowledge  of  value  before  they  will  be  allowed  to 
give  an  opinion  on  the  subject.^^ 

Sec.  912.  Opinions  —  safety  of  highway. 

In  an  action  against  a  municipality  for  injuries  to  an  occupant 


is  sensible  and  fairly  scientific." 
Chamberlayne's  Modern  Law  of  Evi- 
dence, §  486.  See  as  to  estimates  as 
to  speed,  3  Chamberlayne's  Modern 
Law  of  Evidence,  §  2086. 

51.  Patterson  v.  Chicago,  etc.,  R. 
Co.,  95  Minn.  5?;  103  N.  W.  831. 

"  The  owner  of  personal  property 
is  deemed  competent  to  state  his  es- 
timate as  to  its  wortt.  He  may  give 
the  value  of  his  household  furniture, 
including  articles  of  clothing,  or  of 
the  contents  of  the  stable,  carriages 
and  similar  articles.  Such  an  owner 
may  appraise  his  horses,  cattle,  or 
other  animals.  If  he  has  building 
materials,  machinery  or  the  like,,  he 
may  estimate  as  to  what  they  are 
fairly  worth.  The  owner,  being  com- 
petent to  state  the  value  of  his  prop- 
erty, naturally  may  estimate  a  change" 
in  the  monetary  worth  of  it.  He  thus 
becomes  qualified  to  state  an  infer- 
ence as  to  the  damages,  i.  e.,  the 
diminution  in  value,  caused  by  a.  spe- 
cific injury."  Chamberlayne's  Mod- 
ern Law  of  Evidence,  §  2143. 

"  A  witness  especially  qualified  by 
skill  a.nd  experience  may  state  the 
value  of  personal  property  not  fun- 
gible, i.  c,  possesses  no  established 
market  price,  and  is  available  for 
exceptionable  uses.  This  may  occur 
in  case  of  animals,  as  where  a- valu- 
able trotting  horse  is  to  be  appraised. 


Machinery,  new  .  or  second-hand, 
stands  in  the  same  position.  The 
value  of  museum  curiosities  is  equally 
a  matter  ior  the  estimate  of  witnesses 
having  special  training  or  experience. 
Literary  property  can  be  satisfactor- 
ily valued  only  by  one  familiar  with 
that  form  of  art."  Chamberlayne's 
Modern  Law  of  Evidence,  §  2155. 

52.  Overall  v.  Chicago  Motor  Car 
Co.,  183  111.  App.  276. 

53.  Holcomb  Co.  v.  Cl^rk,,  86  Conn. 
319,  85  Atl.  376.  "  Prominent  among 
matters  in  relation  to  value  where 
the  conclusion  or  judgment  of  the 
skilled  witness  is  invoked  is  as  to 
what  would  ,  have  been  the  probable 
value  of  property  in  the  event  of 
certain  contingencies.  Thus,  in  case 
of  personal  property,  the  quali- 
fied witness  may  testify  as  to  an  es- 
timate of  what  would  have  been  the 
value  of  an  aninjal  or  other  chattel 
had  a  given  event  which  actually  oc- 
curred not  have  happened.  In  the 
same  way,  he  may  reverse  his  rea- 
soniiig  and  give  his  estimate  as.  to 
the'  value  had  a  given  fact  which 
failed  to  occur  actually  iave  hap- 
pened." Chamberlayne's  Modern  Law 
of  Evidence,  §  2169. 

54.  Patterson  v.  Chicago,  etc.,  R. 
Co.,  95  Minn.  57,  103  N.  W.,  621. 

55.  Patterson  v.  Chicago,  etc.,  R. 
Co.,  95  Minn.  57,  103  N.  W.  621. 
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of  an  automobile  occurring  by  reason  of  an  excavation  iu  the  high- 
way, expert  evidence  can  not  be  received  as  to  whether  the  high- 
way at  the  place  of  the  accideut  was  reasonably  safe  for  automo- 
biles. The  question  of  the  construction  and  condition  of  a  country 
highway  is  a  subject  which  does  not  require  expert  testimony  to 
enable  a  jury  to  decide  as  to  whether  it  is  reasonably  safe  for  the 
passage  of  vehicles.^ 

Sec.  913.  Opinions  —  competency  of  driver. 

A  witness  should  not  be  permitted  to  give  his  opinion  as  to  the 
competency  of  a  person  to  drive  an  automobile,  as  the  jury  is 
capable  of  drawing  the  proper  inference  from  a  statement  of  the 
facts.^'  Thus,  one  cannot  be  permitted  to  testify  that  one  could 
drive  a  certain  machine  and  operate  the  brake  as  effectively  with 
bis  hands  as  with  his  feet.^* 

Sec.  914.  Opinions  —  defects  in  machine. 

A  witness  who  is  experienced  in  the  running  of  motor  vehicles, 
may  give  his  opinion  as  to  whether  a  machine  is  defective.^  And 
whether  it  is  safe  and  proper  to  operate  a  car  under  the  conditions 
it  was  run  is  a  question  of  fact  for  the  jury  and  not  a  matter  of 
expert  opinion.^" 

Sec.  915.  Opinions  —  manner  of  collision. 

An  expert  witness,  who  has  examined  the  breakage  and  the 
marks  on  a  motor  vehicle,  may  give  his  opinion  as  to  the  manner 
of  the  collision."^  , 

66.  Loose    v.    Deerfield    Twp.,    187  61.  Young  v,  Dunlap,  195  Mo.  App. 

Mich.   206,   153   N.  W.   913.  119,  190  S.  W.  1041. 

57.  Pantages  v.  Seattle  Electric  62.  Fletcher  v.  Dixon,  113  Md.  101, 
Co.,  55  Wash.  453,  104  Pac.  629.  77  Atl.  326. 

58.  Blalack  v.  Blacksher,  11  Ala.  63.  Beatty  v.  Palmer,  96  Ala.  67, 
App.  545,  66  So.  863.  71    So.    422.      See    also    Blalack    v. 

59.  F.  M.  F.  Co.  V.  Davis,  146  Ky.  Blacksher,  11  Ala.  App.  545,  66  So. 
231,  142  S.  W.  391.  863 ;  White  t.  East  Side  Mill  &  Lum- 

60.  Reed  v.  Edison  Blec.  Illuminat-  ber  Co.,  84  Oreg.  224,  161  Pac.  969, 
ing   Co.,   325   Mass.   i63,    114   N.   E.  164   Pac.   736. 

289.  64.  Arkansas  &  L.  Ry.  v.  Sanders, 

81   Ark.   604,   99   S.  W.   1100. 
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Sec.  916.  Opinions  —  noise  of  machine. 

In  an  action  for  damages  caused  by  the  alleged  friglitening  of  a 
horse  by  an  automobile,  it  has  been  held  that  a  witnesg  acquainted 
with  the  defendant's  automobile  may  testify  that  it  was  exceed- 
ingly noisy  and  was  the  loudest  machine  that  he  ever  heard. *^ 

Sec.  917.  Opinions  —  identification  of  machine  from  track. 

A  witness  who  has  given  special  attention  to  the  tracking  of  au- 
tomobiles by  the  marks  of  their  tires,  may  be  allowed  to  give  his 
opinion  as  to  the  identity  of  a  machine  which  he  has  tracked.*' 

Sec.  918.  Opinions  —  distance  in  which  object  can  be  seen. 

It  may  be  proper  to  permit  a  witness,  who  is  acquainted  with 
the  situation  where  an  accident  occurred,  to  testify  as  to  the  dis- 
tance the  driver  of  a  vehicle  could  have  seen  the  object  struck.*^ 

Sec.  919.  Opinions  —  distance  in  which  machine  may  be 
stopped. 

When  the  evidence  is  revelant  to  the  issue,  eofpeirt  witnesses  may 
be  allowed  to  give  their  opinions  as  to  the  distance  within  which 
a  particular  motor  vehicle  can  be  stopped  when  traveling  at  a 
given  speed.*^  To  justify  an  opinion  on  the  subject,  it  must  ap- 
pear with  reasonable  clearness  that  the  witness  is  referring  to  the 
same  type  of  machine  as  is  involved  in  the  occurrence  in  question.®* 

Where  a  person  was  an  eyewitness  of  an  accident  it  was  held 
that  he  was  competent  to  testify  as  to  about  the  distance  in  which 
an  automobile  such  as  defendant's,  and  going  at  the  speed  it  was 
on  the  occasion  in  question,  could  be  stopped,  it  appearing  that 
he  had  had  considerable  experience  in  observing  the  speed  of  ma- 
chines, had  attended  races,  ridden  in  automobiles  every  day  and 
read  their  speedometers,  had  been  with  "a  rubber  company  in  its 

65.  CrsCndall    v.    Krause,    165    111.  tance  an   automobile  traveling   at   a 

App.  15;  Foley  v.  !Lord  (Mass.),  122  given  rate  of  speed  may  be  brought 

N.   E.    393;    Johnson   v.   Quinn,    130  to  a  stand."    Chamberlayne's  Modern 

Minn.  134,  153  N.  W.  367;  Young  v.  Law  of  Evidence,  §  3086. 
Bacon    (Mo.  App.),  183  S.  W.  1079.  66.  Miller     v.     Eversole,     184     111. 

"A  witness  shown  to  be  competent  to  App.   363. 
do  so  may  estimate  within  what  dis- 
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repair  departmemt  for  ^several,  years,  and  thjt  said  ;oompaiiy .  had 
left  to  his  judgment  all  matters  based  on  speed;^'  The  distance 
withid  which  a  machine  was  stopped  on '  a  particular  occasion 
aftei-  an  accident  may  be  taken  into  consideration' in  d&tennining 
its  speed.^*        '  '  , 

Sec.  920.  Proof  of  speed  of  vehicle  —  opinion  of  driver. 

The  chauffeur  or  driver  of  a  motor  vehicle  is,  perhaps,  better 
qualified  than  other  witnesses  to  giveJ  evidence  as  to  the  speed  of 
the  machine  on  a  particular  occasion."^  On  the  other  hand,  it  is 
to  'be  noted  that,  in  an  action  involving  the  speed  at  which  he 
drf^ye  the  machine^  he  is.  gepprally  interested,  in  tibe,  event  of  the 
action,  and  his  personal  bias  may  require  a  careful  scrutiny  of  his 
testimony.  The  chauffeur  or  operator  of  an  automobile,  having 
control  of  the  Vehicle,  is  the  custodian,  so  to  speak,  of  the  speed. 
This  is  an  important  eonsidei'atibn.  His  testimony  should  be  es- 
pecially valuable  if  it  consists  not  merely  of  any  expression  of  his 
judgment  or  opinion,  but  of  what  he  actually  did  in  the  way  of 
regulating  the  speed;  since,  in  the  latter  case  it  might  be  necessai-y 
for  the  trier  of  facts  to  find  him  guilty  of  perjury  if  his  testimony 
is  not  to  be  credited,  and  very  strong  evidence  is  always  required 
to  justify  that  severity.  Where,  for  example,  the  chauffeur  or 
operator  is  able  to  testify  as  to  what  he  did  in  reference  to  shutting 
off  the  power,  applying- the  brakes,  or  any  other  matter  pertaining 
to  the  regulatioii  of  the  speed,  this  should  furnish,  at  least,  strong 
corroborative  evidence.  Because  the  chauffeur  is  so  closely  in 
touch  with  the  automobile's  movements,  courts  should  give  great 
weight  to'his  evidence,  if  it  is  truthful.  It  has  been  held. proper 
to  ask  the  chauffeur  as  to  the  highest  rate  of  speed  which  could 
be  made  M'ith  the  car  where  excessive  speed  was  alleged  as  con- 
stituting the  basis  of  the  negligence;'"  The  admissions  of  a  chauf- 
feur as  to  the  speed  of  his  vehicle  on  a  given  occasion,  made  out- 

67.  SchoU  V.  Grayson,  147  Mo.  767,  38  C.  C.  A.  524;  jsfew  York 
App.  653,  137  S.  W.  415.  See  also  Transp.  Co.  v.  Garside,  157  Fed.  521, 
Blado  V.  Draper,  .89  Neb.  787,  132  85  C.  C.  A.  285;  Book  v.  Asclienbren- 
N.  W.  410.-  ner,  165  111.  App.  23;  Livingstone  v. 

68.  Lorah  v.  Rinehart,  243  Pa.  St.  Dole    (Iowa),  167  N.  W.  639. 

231,  89  Atl.  967.  70.  Goldblatt   v.    Brocklebank,    166 

69.  See  Bowes  v.  Hopkins,  84  Fed.       111.   App.    315. 
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side  of  judici.al  proceedings,  are  not  generally  .binding  on  his  eiii- 
ployeirj  though  tliey  may  be  used,  under  some  .circumstances  to  con- 
tradict or  impeach  ,the  evidence  of  such  chauffeur.''^. 

Sec.  921.  Proof  of  speed  of  vehicle  —  opinion  of  observer. 

One  who  observes  a  vehicle  in  motion  is  generally,  entitled  to 
give  hi^  estimate  of  its  speed.'^  The  general  rule  applies  to  street 
cars  '^  and  railroad  engines,'*  as  well  as  motor  vehicles.     It  is  not 


71.  Loose  V.  Deerfield  Twp.,  187 
Mich.  206,  153  N.  W.  913. 

72.  JJnited  States. — Porter  v.  Buck- 
ley, 147  Fed.  140,  78  C.  C.  A.  138. 

Alaba/ma. — Kansas  City,  etc.,  R. 
Co.  V.  Crocker,  95  Ala.  412j  11  So. 
363 ;  Spearman  v.  McCrary, ,  4  Ala. 
App.   473,   58   So.   927. 

California,. — ^Yohachi  v.  BUndy,  24 
Cal.  App.  675,  143  Pac.  109. 

Connecticut. — Wolfe  v.  Ives,  83 
Conn.  174,  76  Ail.  526,  19  Ann.  Cas. 
752.     . 

Georgia. — Fisher  Motor  Car  Co.  v. 
Seymour,  9  Ga.  App.  465,  71  S.  E. 
764. 

/JMnoig.^People  v.  Lloyd,  178.111. 
App.   66. 

Indiana. — ^Louisville,  etcJv,  E.  Go.  v. 
Jones,  108  Ind.  551,  9  N.  E.  476; 
American  Motor  Car  Co.  v.  Robbins, 
181  Ind.  417,  103  N.  B.  641. 

Iowa. — Owens  v.  Iowa  County,  169 
X.  W.  388. 

Kansas. — Himmelwright  v.  Baker, 
82  Kans.  569,  109  Pac.  178. 

Massachusetts. — Creedon  v.  Galvin, 
336  Mass.  140,  115  N.  E.  307. 

Michigan. — Matla  v.  Rapid  Motor 
Vehicle  Co.,  160  Mich.  639,  125  N.  V^. 
708;  Harnau  v.  Haight,  189  Mich. 
600,  155  N.  W.  563;  Faulkner  v. 
Payne,  191  Mich.  263,  157  N.  W.  565. 

Minnesota. — ^Daly  v.  Curry,  138 
Minn.  449,  161  N.  W.  274;  Dunkel- 
beck  V.  Meyer  (Minn.),  167  N.  W. 
1034. 

Missouri. — State    v.    Watson,    216 
Mo.  421.  115  S.  W.  1011. 
70 


Nebraska.^— Neidy  v.  Littlejohn,  146. 
Iowa,  355,  125  N.  W.  198. 

Oregon. — Everart  v.  Fischer,  75- 
Oreg.  316,  145  Pac.  33,  147  Pac.  189; 
Kelley  v.  Weaver,  77  Oreg.  267,  150. 
Pac.   166,   151  Pac.   463. 

Pennsylvania.- — ^Dugan  v.  Arthurs, 
230  Pa.  St.  299,  79  Atl.  636. 

Vermont. — Brown  v.  Swanton,  60 
,Vt.'53,  37  Atl.  380. 

73.  United  States. —  Robinson  v. 
Louisville  R.  Co.,  113  Fed.  484,  5  C 
C.  A.  357. 

District  of  Columbia. — ^Eclaigton,. 
etc.,  E.  Co.  v.  Hunter,  6  App.  Cas. 
(D.  C.)   287.  ■ 

Illinois. — Potter  v.  O'Donnell,  199- 
III.  119,  64  N.  E.  1026. 

Michigwn. — Mertz  v.  Detroit  Elec- 
tric R.  Co.,  135  Mich.  11,  83  N.  W. 
1036. 

NebrasJca. — Mathieson  v.  Omaha 
St.  R.  Co.,  3  Neb.  (UnoflF.)  743,  93- 
N.  W.  .639. 

New  York. — Fisher  v.  Union  R.  Co.,. 
86  App.  Div.  365,  83  N.  Y.  Suppl. 
694. 

Ohio. — Toledo  Electric  St.  R.  Co. 
V.  Westenhuber,  22  Ohio  Cir.  Ct.  Rep.. 
67,  13  Ohio  Cir.  Dec.  32. 

Washington. — Sears  v.  Seattle  Con- 
sol.  St.  R.  Co.,  6  Wash.  327,  33  Pac. 
389. 

See  3  Chamberlayne's  Modern  Law 
of  Evidence,  §§  2088,  2089. 

74.  Highland  Avenue  &  B.  R.  Co. 
V.  Sampson,  113  Ala.  435,  20  So.  566; 
Stone  V.  Northern  Pacific  Ry.  Co.,  3» 
N.  D.  480;  151  N.  W.  36. 
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necessary  that  the  observer  he '  skilled  or  have  expert  knowledge 
on  the  subject  of  speed  of  vehicles.''^  The  comparative  value,  in 
such  cases,  of  the  estimate  of  expert  and  non-expert  witnesses  is 
for  the  jury.''®  To  confine  opinions  on  speed  to  experts,  would  be 
to  deprive  a  litigant  of  the  opportunity  to  prove  his  case,  for  it  is 
but  seldom  that  an  expert  witness  is  available  who  has  seen  the 
speed  on  the  particular  occasion.''''     But  it  is  said  that  an  ob- 


75.  Alabama. —  Spearman  v.  Mc- 
Crary,  i  Ala.  App.  473,  58  So.  937. 

Gormecticut. — Wolfe  v.  Ives,  83 
Conn.  174,  76  Atl.  526,  19  Ann.  Gas. 
753. 

Georgia. — Fisher  Motor  Car  Co.  t. 
Seymour,  9  Ga.  App.  465,'  71  S.  E. 
764. 

Illinois.— People  v.  Lloyd,  178  111. 
App.  66. 

Indiana. — American  Motor  Car  Co. 
Y.  Eobbins,  181  Ind.  417,  103  N.  E. 
«41. 

Kansas. — Miller  v.  Jenness,  84 
TCans.  608,  114  Pac.  1052. 

Missouri. — State  v.  Watson,  216 
'lHo.  421,  115  S.  W.  1011. 

Nebraska. — Neidy  v.  Littlejohn,  148 
Towa,.  355,  125  N.  W.  198. 

Oregon. —  Kelely  v.  Weaver,  77 
Oreg.  367,  150  Pac.  166,  151  Pac. 
463. 

Peiinsylvania. — Dugan  v.  Arthurs, 
230  ?a.  St.  399,  79  Atl.  636. 

"Any  person  of  reasoliable  inteUi- 
gence  arid  ordinary  experience  in  life 
may,  without  proof  of  further  quali- 
fication, express  an  opinion  as  to  how 
iaat  an  automobile  which  has  come 
Tinder  his  observation  was  going  at 
a  particular  time."  Dunkelbeck  v. 
Meyer   (Minn.),  167  N.  W.  1034. 

"An  adult  of  reasonable  intelligence 
and  ordinary  experience  who  observed 
"the  passing  of  an  automobile  just 
before  an  accident  occurred  is  pre- 
■sumptively  capable,  without  proof  of 
further  qualification,  to  give  his 
•opinion  as  to  the  speed  of  the  auto- 
mobile.     An   ordinary   observer,   ac- 


quainted with  automobiles,  but  with 
neither  practical  nor  technical  knowl- 
edge of  their  construction  or  man- 
agement, will  be  permitted  to  give 
his  estimate  as  to  the  rate  of  speed 
at  which  a  machine  was  proceeding 
at  a  given  time.  The  sense  of  hear- 
ing is  not  sufiiciently  accurate  in 
case  of  the  ordinary  observer  to  en- 
able the  latter  to  form  a  reliable 
opinion,  by  the  use  of  that  faculty 
alone,  regarding  the  rate  of  speed  at 
which  an  'automobile  is  traveling. 
Similarity  of  experience  makes  the 
estimate  of  a  motorman  regarding 
the  speed  of  one  of  these  machines 
practically  that  of  a  skilled  observer." 
Chamberlayne's  Modern  Law  of  Evi- 
dence,  §  2086. 

76.  Fisher  Motor  Car  Co.  v.  Sey- 
mour, 9  Ga.  App.  465,  71  S.  E.  764; 
State  V.  Watson,  316  Mo.  421,  115 
S.  W.  1011.    • 

77.  Kelly  v.  Weaver,  77  Oreg.  267, 
150  Pac.  166,  151  Pac-  463,  wherein 
it  was  said :  "  Persons  who  are  ac- 
customed to  operate  automobiles  and 
have  observed  their  velocity  as  indi- 
cated by  speedometers  can  generally, 
.without  looking  at  such  registering 
instrument,  very  accurately  determine 
the  rate  of  movement.  So,  too,  po- 
lice officers,  a  part  of  whose  business 
is  to  apprehend  violators  of  speed 
ordinances,  from  observing  the  move- 
ment of  vehicles  within  a  given  dis- 
tance when  compared  with  the  time 
required  in  passing  over  the  inter- 
vening space,  can  very  closely  esti- 
mate the  speed  of  an  automobile  by 
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server's  estimate  is  not  much  more  than  a  guess,  and  that  the  re- 
sults of  a  collision  may  furnish  better  evidence  as  to  whether  a 
vehicle  was  going  too  fast.'* 

Sec.  922.  Proof  of  speed  of  vehicle  —  opinion  of  passenger. 

The  fact  that  a  witness  was  a  passenger  in  an  automobile  does 
not  render  him  incompetent  to  testify  as  to  its  speed.''  A  wit- 
ness is  not  required  to  be  an  expert  to  be  competent  to  testify  to 
the  speed  of  a  train  or  other  vehicle  in  which  he  was  riding.^  But 
it  may  be  more  difficult  for  an  occupant  to  give  an  accurate  esti- 


seeing  it  pass.  Persons  of  the  classes 
indicated  are  not  always  present  at 
or  immediately  prior  to  a  collision 
-whereby  an  injury  is  inflicted  that 
results  in  an  action  to  recover  dam- 
ages for  alleged  negligence  in  operat- 
ing an  automobile,  and  while  other 
adults  may  not  have  enjoyed  such 
opportunities  for  observing  the  rate 
bf  speed  of  such  machines,  they  are 
nevertheless  competent  to  express 
opinions  of  that  subject,  and  though 
their  estimates  may  be  conjectural, 
they  are  admissible,  the  weight  and 
value  of  their  testimony  being  for 
the  jury  to  determine." 

Non-experts. — "Their  competency  to 
express  an  opinion  did  not  require 
them  to  possess  technical  or  scientific 
knowledge.  An  intelligent  person 
having  a  knowledge  of  time  and  dis- 
tance is  capable  of  forming  an  opin- 
ion as  to  the  speed  of  a  passing  rail- 
Toad  train,  a  street  ear  or  an  auto- 
mobile. His  conclusion  is  the  result 
of  a  comparison  with  the  speed  of 
other  moving  objects  of  which  he  has 
knowledge  by  constant  experience. 
There  is  no  more  reason  why  such  a 
witness  should  not  be  permitted  to 
testify  to  the  speed  of  an  automobile 
than  to  the  speed  of  a  carriage  or 
other  vehicle  which  travels  the  public 
highways.  His  everyday  experience 
gives  him  sufiSeient  knowledge  to 
form   an    intelligent   judgment   upon 


the  subject.  He  simply  compares  the 
speed 'of  one  moving  object  with  that 
of  another  with  which  he  is  made 
familiar  by  -the  daily  affairs  of  life. 
Aside  from  any  other  sufficient  rea- 
son, the  necessity  of  the  case  requires 
that  such  testimony  be  admitted  in 
trials  involving  the  wanton  and  dan- 
gerous speeding  of  automobiles.  To 
hold  otherwise  and  to  compel  the  pro- 
duction of  expert  testimony  in  such 
oases  would  in  almost  every  instance 
defeat  the  ends  of  justice.  An  expert 
witness  or  exact  measurement  by  a 
speedometer  is  seldom  available  to  a 
party  who  lias  been  injured  by  the 
reckless  conduct  of  a  person  operat- 
ing such  a  machine,  and  to  require 
such  evidence  in  order  to  sustain  an 
action  would  be  unreasonable  and 
work  palpable  injustice.  Absolute 
accuracy  is  not  required  in  such 
cases  to  make  a  witness  competent 
to  testify  to  the  speed  of  the  ma- 
chine." Dugan  V.  Arthurs,  230  Pa. 
St.  299,  79  Atl.  626. 

78.  Maritsky  v,  Shreveport  Rys. 
Co.     (144    La.),    81    So.    253.  . 

79.  Galloway  v.  Perkins  (Ala.),  73 
So.  956;  Gtoodes  v.  Lansing  &  Sub- 
urban Traction  Co.,  150  Mich.  494, 
114  N.  W.  338;  Hays  v.  Hogan  (Mo.), 
200  S.  W.  286. 

80.  Galloway  v.  Perkins  (Ala.),  73 
So.   956. 
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mate  th^  for  an  outsider,*^  And  it,  has  been  held  to  be  improper 
to  ask,  an  occupant  "whether  another  car  was  going- fasten  than  Ijie 
one  m  which  he  was  riding.*^  Thus  it  has  beew  held  thfi-t  pas- 
sengers riding  on  a  train  are  not  competent  to  estimate  from-  ob- 
ser:v^ation  thp  rate. of  speed  at  which,  the. tra.in  traveled.*^  But 
such  evidence  has  b'een  admitted.** 

Sec.  923.  Proof  of  speed  of  vehicle  —  qualification  of  wit- 
nesses. 

As  is  stated  above,  it  does  not  require  an  expert  witness  to  give 
an  opinion  as  to  the  speed  of  an  observed  motor  vehicle. ^^  One 
who  has  timed  automobiles  is  clearly  a  c6mpefterit  witness.^  One 
who  has  frequently  observed  the  passage  of  automobiles  amd  other 
veihieles,  and  ridden  in  them,  and  made  observations  of' their  rate- 
of  speed,  may  give  his  opinion,  of  the  spe^d  of  the  car  at  the  time 
of  the  collision.^    An  occupant  of  a  vehicle  toward  which  an  au- 


81.  "An  estimate  of  the  speed  with 
which  an  animal,  vehicle  or  other 
object  is  proceeding  may  properly  be 
received  from  one  qualified  to  give 
it.  Often  it  is  practically  the  only 
reliable  evidence  available.  Its  use 
is,  therefore,  in  a  measure,  forced 
upon  judicial  administration.  In 
many  actions  for  personal  injury  or 
damage  to  property  from  alleged  neg- 
ligence, in  which  the  element  of  an 
unreasonable  rate  of  speed  is  said  to 
have  entered,  the  evidence  of  those 
best  acquainted  with  the  actual  rate 
of  motion  is  often  subject  to  rational 
suspicion  by  reason  of  bias  of  self- 
interest.  It  has  frequently  been  ob- 
served to  be  extremely  difficult  for  a 
person  upon  a  moving  vehicle  to  es- 
timate correctly  the  rate  at  which  he 
is  proceeding  at  a  given  moment. 
The  engineer  of  the  train,  motormaii 
of  an  electric  car  or  chauffeur  of  an 
automobile  is  seldom  able  to  remem- 
ber his  exact  rate  of  speed.  The  ca- 
pability of  a  given  observer  to  esti- 
mate accurately  the  rate  at  whiLh  a 
train  of  cars  or  other  object  is  mov- 


ing, may  itself  be  the  subject  of  an 
inference  or  conclusion.  The  inher- 
ent difficulties  of  proving  an  ex- 
tremely transitory  fact  of  so  intan- 
gible a  nature  has  warranted  marked 
administrative  concessions  in  this 
matter  of  making  proof  of  speed.'" 
Chamber layne's  Modern^  Law  of  Evi- 
dence, §  3086. 

82.  Seager  v.  Foster  (Iowa),  169 
K.  W.  681. 

83.  Grand  Rapids,  etc.,  R.  Co.  v. 
Huntley,  38  Mich.  537,  31  Am.  Rep. 
331. 

84.  Johnson  v,  Oakland,  S.  L.  &  H. 
Electric  R.  Co.,  127  Cal.  608,  60  Pac. 
170;  Galveston,  etc.,  R.- Co.  v.  Wesch 
(Tex.  Civ.  App.),  21  S.  W.  62. 

85.  Section  931. 

86.  Thomas  v.  Chicago  &  G.  T.  R. 
Co.,  86  Mich.   496,  49  N.   W.   547. 

87.  Himmelwright  v.  Baker,  82 
Kan.  &69,  109  Pac.  178.  The  court 
said :  "  Error  is  assigned  upon  the 
rejection  of  the  plaintiff's  testimony 
concerning  the  speed  of  the  car  at 
the  time  of  the  collision.  He  testi- 
fied that  the,  car  was  ten  or  fifteen 
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tomobile  is  approacliing,  may  ordinarily  testify  as  to  the  speed 
of  the  machine.**  And  one  who  has  been  in  the  habit  of  meeting 
automobiles  on  the  road  for  years,  and  has  been  driving  horses 
all  his  life,  and  had  ridden  on  railroad  trains  and  observed  the 
i-ate  at  which  ordinary  vehicles  traveled,  may  give  his  opinion 
on  the  subject.^  And  one  who  has  had  an  experience  of  twelve 
jears  as  a  motorman  upon  a  street  car  is  competent  to  state  his 
opinion  as  to  the  rate  of  speed  at  which  an  automobile  was  travel- 
ing.^* An  adult  of  ordinary  intelligence  and  experience  is  pre- 
sumably capable,  without  proof  of  further  qualification,  of  ex- 
pressing his  opinion  as  to  the  speed  of  a  passing  automobile  which 
he  observes.^-^  Additional  requirements  of  sound  mind  and  judg- 
ment have  been  suggested.^^  '  lie  should  have  some  knowledge  of 
time  and  distance  in  order  to  give  a  correct  estimate  of  the  num- 
ber of  miles  per  hour  a  vehicle  is  traveling.'^  But  the  evidence 
of  a  witness  giving  an  estimate  of  speed  will  not  necessarily  be 
struck  out,  because  he  is  unable  to  state  the  number  of  feet  or 
Tods  in  a  mile.'* 

Sec.  924.  Proof  of  speed  of  vehicle — foundation  for  opinion. 

~  Where  an  estimate  is  mad©  by  a  witness  as  to  the  speed  of  a 
passing  automobile,  the  facts  should  be  stated  upon  which  the 
estimate  is  made,  and  in  order  to  give  his  testimony  any  value  it 
should  be  shown  that  the  witness  had  adequate  facilities  for  ob- 
serving the  automobile's  movement.^^    And  it  should  also  be  shown 

feet  from  him  when  he  first  saw  it:  89.  Faulkner   v.   Payne,   191  Mich, 

that  it  was  running  so   fast  he  had  263,  157  N.  W.  565. 

no  time  to  do  anjrthing,  but  that  he  90.  Hough  v.  Kobusch  Automobile  • 

tried  to  get  away  from  it.     He  was  Co.,  146  Mo.  App.  58,  133  S.  W.  83. 

then  asked  at  what  rate  of  speed  it  91.'  Wolfe    v:    Ives,    83    Conn.    174, 

was   running,   and  answered   that   it  76  Atl.  '526,  19  Ann.  Cas.  752;  Daly 

was   fifteen   miles   an   hour,   but   the  v.  Curry,  128  Minn.  449,  151  N.  W. 

answer     was     stricken     out     on     the  374. 

ground  that  it  appeared  that  he  did  92.  Chicago,    B.    &    Q.    R.    Co.    v. 

not    have    sufficient    opportunity    to  Clark,  26  Neb.  645,  43  N.  W.  703. 

form  an  opinion  on  the  question  of  ,93.  Chicago,    B.    &.    Q.    R.    Co.    v. 

speed.     X'he  evidence  was  competent.  Gunderson,  174  111.  495,  51  N.  E.  708. 

An  objection  to  such  testimony  goes  94.  Ward  v.  Chicago,  St.  P.,  M.  & 

to  its  weight  rather  than  to  its  ad-  0.  R.  Co.,  85  Wis.  601,  55  N.  W.  771. 

missibility."  95.  Muth  v.  St.  liouia,  etc.,  R.  Co., 

88.  Shaffer  v,  Coleman,  35  Pa.  87  Mo.  App.  423;  Union  Pac.  R.  Co. 
Super.  Ct.  386. 
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that  the  facilities  for  observing  the  spcsed  were  improved  by  th& 
witness.^  He  should  be  close  enough  so  that  he  can  give  a  fair 
estimation  of  the  speed.'^  It  is  not  required  that  the  witness  has- 
seen  th'e  machine  travel  for  any.  considerable  distance.  Thus,  one- 
who  first  saw  an  automobile  when  it  was  from  ten  to  fifteen  feet 
from  him  should  be  permitted  to  give  an  estimate  of  its  speed,  the- 
objection  that  he  did  not  have  sufficient  opportunity,  to  judge  its- 
speed  going  to  the  weight  rather  than  the  admissibility  of  the 
evidence.'*  And  an  observer  having  an  opportunity  to  see  a  ma- 
chine a  distance  of  twenty  feet,  has  been  allowed  to  give  an  opin- 
ion on  its  speed.''  The  fact  that  the  witness  is  a;ble  to  state  that 
the  machine  went  a  certain  distance  in  a  certain  time,  adds  to 
the  weight  of  his  estimate  of  its  speed.-^ 

Sec.  925.  Proof  of  speed  of  vehicle  —  characterization  of 
speed. 

When  relevant  to  the  issue,,  testimony  that  a  vehicle  went 
"  fast,"  ^  "  very  fast,"  ^  or  that  its  speed  was  "  dangerous,"  * 
"  high,"  ^  "  reckless,"  ^  or  "  unusual,"  ''  has  been  received.*     In 


y.   Euyicka,   65  Neb.   621,   91   N.   W. 
543. 

96.  Mathieson  v.  Omaha  St.  K.  Co., 
3  Neb.    (Unofif.)    74?,  93  N.  W.  639. 

97.  Warruna  v.  Dick  (Pa.),  104 
AtL  749. 

98.  Dilger  v.  Whittier,  33  Cal.  App. 
15,  164  Pac.  49;  Himmelwright  v. 
Baker,  82  Kan.  569,  109  Pac.  178; 
Ottoby  V.  Mississippi  Valley  Trust 
Co.,  197  Mo.  App.  473,  196  S.  W. 
428.  Compare  Wright  v.  Crane,  142 
Mich.  508,  106  N.  W.  71. 

99.  Harnau  v.  Haight,  189  Mich. 
600,  155  N.  W.  563. 

1.  People  V.  Lloyd,  178  III.  App. 
66. 

2.  Illinois  Cent.  R.  Co.  v.  Ashlinc, 
171  111.  313,  49  N.  E.  521.  Compare 
Whitney  v.  Sioux  City,  172  Iowa,  336, 
154  N.  W.  497;  Seager  v.  Foster 
(Iowa),  169  N.  W.  681;  Warruna  v. 
Dick   (Pa.),  104  Atl.  749. 

See  as  to  weight  of  testimony  of 
observer,  3  Chamberlayne's  Modern 
Law  of  Evidence,  §  2095. 


3.  Johnson  v.  Oakland,  S.  L.  &  H. 
Electric  R.  Co.,  127  Cal.  608,  60  Pac. 
170. 

4.  Lockhart  v.  Litchtenthaler,  45 
Pa.  St.  151.  But  see  Alabama  Great 
Southern  R.  Co.  v.  Hall,  105  Ala. 
599,   17   So.   176. 

5.  Black  V.  Burlington,  etc.,  R. 
Co.,  38  Iowa,  515. 

6.  Galveston,  etc.,  R.  Co.  v.  Wesclr 
(Tex.  Civ.  App.  1893),  21  S.  W.  62. 

7.  Scragg  v.  Sallee,  24  Cal.  App. 
133,  140  Pac.  706;  Johnson  v.  Oak- 
land, S.  L.  &  H.  Electric  E.  Co.,  127 
Cal.  608,  60  Pac.  170. 

In  a  prosecution  for  mansUughter 
evidence  that  the  automobile  was  go- 
ing unusually  fast  has  been  held  ad- 
missible. Bowen  v.  State,  100  Ark. 
232,   140  S.   W.  28. 

See  3  Chamberlayne's  Modern  Law 
of  Evidence,  §  2089. 

8.  "A  witness  qualified  to  speak 
may  not  state  what  is  the  specific 
speed  of  a  railroad  train  or  trolley 
car   in   distance   traversed   during   » 
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an  action  for  personal  injuries  inflicted  by  an  automobile,  testi- 
mony that  the  automobile  "  ran  fast,"  "  ran  very  fast,"  "  ran 
mighty  fast  "  is  not  wholly  incompetent  because  of  its  vagueness, 
particularly  where  appellant's  evidence  was  to  the  effect  that  th» 
automobile  was  "  running  slow."  *  It  may  be  testified  that  the 
automobile  was  going  at  a  certain  estimate  of  speed  as  compared 
with  other  modes  of  motion;  and  a  witness  who  was  an  observer 
may  be  permitted  to  testify  that  the  machine  was  moving  at  a 
snail's  pace,  or  no  faster  than  a  man  walks,  or  faster  than  a  man 
could  run.-'*'  But,  when  it  is  sought  to  charge  one  for  violation 
of  a  specific  speed  r^ulation,  such  a  characterization  of  the  speed 
is  too  indefinite  for  judicial  action ;  under  such  circumstances  the 
court  must  know  the  number  of  miles  per  hour  which  the  machine 
was  traveling.-'^  So  the  fact  that  an  automobile  was  exceeding  the 
speed  limit  or  was  running  at  an  excessive  rate  is  not  shown  by 
testimony  that  it  was  running  a  good  deal  faster  than^  a  horse  trots 
and  went  pretty  fast.-'^  And  witnesses  may  not  be  permitted  to 
state  that  the  speed  was  "  unreasonable,"  where  that  is  the  precise 
question  to  be  determined  by  the  jury.-'' 

particular   period.     He   may   declare  11.  Diamond       v.       Weyerhaeuser 

himself  in  some  more  general  form,  of  (Cal. ),   174  Pac.   38;    Livingstone  v. 

expression.     Thus,   he  may   give   his  Dole   (Iowa),  167  N.  W.  639;  Priebe 

opinion   regarding  a  train  or   single  v.   Crandall    (Mo.  App.),   187   S.   W. 

ear  that  it  -was  going  "  fast,"  or  very  605 ;   Yingst  v.  Lebanon  &  A.  St.  E. 

fast,    although    he    cannot    say    ho-w  Co.,   167   Pa.    St.    488,   31   Atl.   687; 

rapidly.     Applying   the    standard   of  Starr  v.   Schenck,  35  Mont.  L.  Kep. 

safety,  he  may  speak  of  a  given  rate  (Pa.)    18. 

of  motion  as  '  dangerous,'  '  high,'  or  12.  Zoltovski  v.   Gzella,   159  Mich, 

even   'reckless.'      Certain   characteri-  620,  134  N.  W.  537,  34  L.  E.  A.   (N. 

zations  of  speed,  although  general  in  S.)   435. 

form,   have  been  ield  to  involve   so  13.  Colebank   v.    Standard    Garage 

large  an  element  of  special  knowledge  Co.,  75   W.  Va.   389,   84   S.   E.   1051, 

or  so  great  a  proportion  of  reasoning  wherein    it    was    said :       "  Witnesse* 

as   to  require  the  technical  training  were    asked    to    give    their    opinions 

of  a  skilled  witness.    Thus,  only  such  whether  the  speed  of  the  automobile 

an  observer  can  state  that  a  moving  was    unreasonable.      Their    opinions 

object    was    going    '  as    fast    as    it  that   it  was,   were  admitted   in  evi- 

could.' "  Chamberlayne's  Modem  Law  dence   over  the   objection  of  defend- 

of  Evidence,  §  2088.  ant.     A  bill  of  exceptions  saves  the 

9.  Trzetiatowski  v.  Evening  Ameri-  point.    Clearly  it  was  error  to  admit 
can  Pub.  Co.,  185  111.  App.  451.  such  testimony.    The  witnesses  might 

10.  Kansas  City,  M.  &  B.  K.  Co.  v.       as  well  have  been  permitted  to  give 
Crocker,  95  Ala.  413,  11  So.  363.  their  opinion  as  to  whethe    defendant 


1112 


The  Jjatw  op  Automobiles. 


Sec.  926.  Proof  of  speed  of  vehicle 
from  track. 


estimate  of  speed 


It  has  beem  held  that  a  witness  will  not  be  permitted  to  give  his 
opinion  of  the  speed  of  an  automobile  upon  a  particular  occasion, 
where  he  was  not  an  observer,  and  the  only  information  he  has 
on  which  to  base  his  estimate  is  the  track  of  the  machine  on  the 
pavement.-^*  On  the  contrary,  such  evidence  has  been  thought  to 
he  proper.^^ 


"was  negligent.  Whether  the  rate  of 
«peed  was  reasonable  or  unreasonable 
"was  for  the  jury  to  say  upon  proof 
of  facts  and  circumstances  in  that 
Telation — not  for  any  witness  to  say. 
It  was  an  issue  for  the  jury  to  de- 
termine upon  evidence  as  to  the  sur- 
roundings, and  the  actual  rate  of 
speed  the  automobile  was  making. 
Instead  of  introducing  such  evidence, 
so  that  the  jury  could  express  their 
own  opinions  therefrom,  they  were 
asked  to  take  and  use  as  their  own 
the  opinions  of  witnesses  on  a  mat- 
ter BO  closely  related  to  the  issue  of 
negligence  which  they  were  trying 
that  it  was  virtually  the  same  thing. 
Witnesses  cannot  so  be  substituted 
for  the  jury.  It  is  like  asking  a  wit- 
ness to  give  his  opinion  from  what 
he  observed  of  an  assault,  as  to  which 
one  of  the  parties  was  the  aggressor. 
The  witnesses  might  have  given  their 
opinions  as  to  the  miles  per  hour  the 
chauffeur  was  driving  the  car.  That 
was  a  matter  not  necessarily  calling 
for  expert  opinion,  They  could  en- 
lighten the  jury  on  that  score,  and 
thus  enable  the  latter  to  say  whether 
the  rate  was  unreasonably  fast  and 
therefore  negligent.  But  in  reaching 
a  conclusion  on  the  question  the  jury 
should  have  been  left  free  to  exercise 
their  own' opinions  on  the  facts  and 
circumstances,  regardless  of  the  opin- 
ions of  others," 

14.  Nelson   v.   Hedin    (Iowa),   169 
N.  W.  37.  And  see  Everart  v.  Fischer, 


75  Oreg.  316,  145  Pac.  33,  147  Pac. 
189,  wherein  it  was  said :  "Another 
assignment  of  error  rests  uppn  allow- 
ing a  young  lady  witness  named  Lot- 
tie Hatfield  to  give  her  opinion  about 
the  speed  of  the  automobile.  She  did 
not  see  the.  vehicle  in  motion  nor  ap- 
pear upon  the  scene  until  some  time 
after  the  accident  had  happened. 
She  testified,  in  substance,  that  be- 
hind it  and  in  the  direction  from 
which  the  automobile  came  she  ob- 
served two  black  streaks  upon  the 
pavement;  and,  having  said  in  an- 
swer to  a  question,  '  Well,  I  know 
pretty  well  about  the  speed,'  she  was 
.asked  if  she  would  be  able  to  ap- 
proximate the  speed  of  the  car  from 
the  marks  it  left  in  stopping.  She 
answered  affirmatively  and  proceeded 
to  say,  'I  should  judge  from  that 
about  30  miles  an  hour,  by  the  depth 
of  the  burns.'  It  is  insisted  that  it 
was  efror  to  allow  her  to  give  her 
expert  opinion  upon  the  speed  of  the 
automobile  from  the  data  presented. 
Conceding  that  it  was  .a,  matter  cajU- 
ihg  for  opinion  evidence,  the  condi- 
tions were  not  adequate  grounds  upon 
which  any  expert  could  form  an  esti- 
mate. The  mere  marks  upon  the 
pavement  did  not  constitute  a  suffi- 
cient' basis  for  that  kind  of  testi- 
mony. The  ultimate  object  of  the  in- 
quiry on  that  point  was  the  speed  of 
the  vehicle.  It  is  reasonable  that,  if 
a  very  heavily  loaded  car  with  wheels 
rough  locked  were  propelled  along  a 
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Sec.  927.  Proof  of  speed  of  vehicle  —  noise  of  machine. 

The  noise  made  on  a  motor  vehicle  is  not  deemed  a  sufficient 
basis  upon  which  he  may  predicate  an  opinion  as  to  its  speed.^*^ 
Testimony  as  to  the  comparative  am.ount  of  noise  made  by  differ- 
ent makes  of  automobiles,  based  upon  comparisons  made  by  the 
witness,  is  held  to  be  properly  excluded  where  there  is  no  proof 
of  the  condition  of  the  machines  with  which  the  test  was  made.^^ 

Sec.  928.  Proof  of  speed  of  vehicle  —  conflict  between  opin- 
ion and  surrounding  circumstances. 

Where  the  facts  show  a  conflict  with  an  observea-'s  estimate  of 
the  automobile's  speed,  the  facts  control.  Estimates  of  speed,  as 
in  cases  of  all  other  kinds  of  "  opinion  "  evidence,  must  give  way 
to  testiinony  of  cold  matters,  of  fact  and  legitimate  inferences 
therefrom.^*  For  example,  where  testimony  to  a  high  degree  of 
speed  is  incompatible  with  the  proved  facts  that  the  machine  was 
stopped  within  a  few  feet,  or  a  short  distance,  the  latter  evidence 
must  prevail.^*  And  an  estimate  of  the  low  rate  of  speed  must 
be  overruled  by  proof  of  facts  reconcilable  only  with  high  speed, 
such  as  the  force  of  the  impact  of  a  machine,^"  ,or  the  considerable 

pavement  at  a  very  slow  rate  of  508,  106  N.  W.  71 ;  Harnau  v.  Haight, 
speed,  marks  would  be  left  behind.  189  Mich.  600,  155  N.  W.  563.  See 
Again,  the  condition  of  the  tires  and  also  Campbell  v.  St.  Louis  &  S.  R. 
of  the  street  as  -to  being  rough  or  Po.,  ,175  Mo.,  161,,  75  S.  W..86;  Rob- 
even  would  influence  the  question.  inson  v.  Louisville  R.  Co.,  112  Fed. 
Naturally  a  very  smooth  tire  upon  a  484,  .50  C.  C.  A.  357. 
very  smooth  surface,  which,  in  turn,  17.  Porter  v.  Buckley,  147  Fed. 
might  be  affected  by  a  condition  of  140,  78  C.  C.  A.  138. 
dampness  or  frost,  would  result  in  18.  Muster  v.  Chicago,  M.  &  St.  P. 
but  a  faint  marking.  A  variance  in  R.  Co.,  61  Wis.  335,  31  N.  W.  333, 
smoothness  t of  either  the  tire  or  the  50  Am.  Rep^'  1414;  Stetterstrom  v. 
pavement  would  produce  different  re-  Brainard  &  N.  M.  R.  Co.,  89  Minn, 
suits.  There  was  no  testimbny  about  363,  94  N,  W.  883. 
any  such  conditions,  or  at  least  none  19.  Graham  v.  Consol.  T  Co.,  54  N. 
of  them  were  suggested  to  or  men-  J.  Law,  10,  44  Atl.  964;  'Vogler  v. 
tioned  by  the  witness.  Consequently  Central  Crosstown  R.  Co.,  83  N.  Y. 
the  foundation  for  expert  testimony  App.  Div.  101,-  83  N.  Y.  Suppl.  485. 
did  not  exist."  20..  Brennan  v.  Metropolitan  St.  E. 

15.  Heidner  v.  Germschied  (8.  Co.,  60  N.  Y.  App.  Div.  364,  69  N. 
Dak.),  171  N.   W.   308.  Y.   Suppl.   1035. 

16.  Wright    V.    Crane,    143    Mich. 
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distance  traversed  by  the  machine  despite  efforts  to  bring  it  to  a 
stansdtill.^^ 

Sec.  929.  Proof  of  speed  of  vehicle  —  speed  at  one  place  as 
evidence  of  speed  at  another. 

The  speed  of  a  motor  vehicle  immediately  before  or  after  aa 
accident  may  be  received  as  evidence  of  its  speed  at  the  time  of 
the  occurrence. ^^  While  the  fact  that  the  automobile  that  injured 
a  plaintiff  was  running  twenty-five  miles  an  hour  a  block  and  a 
half  from  the  crossing  does  not  generate  any  presumption  of  law, 
even  prima  facie,  that  it  entered  upon  or  passed  over  the  crossing 
at  a  similar  rate  of  speed,  nevertheless  it  is  clearly  a  fact  for  the 
jury  to  consider,  as  affording  an  inference  of  fact  with  respect 
to  its  probable  speed  and  control  when  it  very  shortly  thereafter 
reached  and  passed  over  the  crossing.^  But  speed  at  a  consider- 
able distance  from  the  point  at  issue,  is  no  criterion,  and  is  not 
generally  received.  The  evidence  of  speed  at  another  place  may  be 
aided  by  proof  that  the  late  was  neither  accelerated  or  diminished 
in  the  interval.^*  Even  if  the  evidence  of  speed  at  another  place 
is  not  admissible,  as  it  is  a  matter  of  common  knowledge  that  the 
speed  of  an  automobile  may  be  greatly  increased  or  decreased  in 
a  short  distance,  its  admission  or  exclusion  is  not  always  reversible 


Sec.  930.  Proof  of  speed  of  vehicle  —  experiments. 

On  an  issue  of  the  speed  of  a  motor  vehicle  at  a  particular  oc- 
casion,  evidence  may  be  received  of  experiments  made  by-  ex- 
\ 

21.  Indianapolis  St.  Ry.  Co.  v.  Bor-  See  also  Raybaum  v.  Phillips,  168 
denchecker,  3^  Ind.  App.  138,  70  N.  Mo.  App.  584,  1*0  S.  W.  977;  Ar- 
E.  995;  Zolpher  v.  Camden  &  S.  E.  mann  v.  Caswell,  30  N.  D.  406,  153 
Co.,  69  N.  J.  L.  417,  55  Atl.  349;  N.  W.  813.  As 'to  average  speed  for 
Hoppe  V.  Chicago,  M.  &  St.  P.  R.  a  certain  distance,  see  People  f. 
Co.,  61  Wis.  357,  31  N.  W.  337.  Barnes,    183   Mich.    179,    148    N.   W. 

22.  LaDuke  v.  Dexter   (Mo.  App.),       400. 

203  S.  W.  354 ;   State  v.  Welford,  39  25.  Grand  v.  Kasviner,  38  Cal.  App. 

E.  I.  450,  72  Atl.  396.  530,  153  Pac.  343;  Miller  v.  Jenness, 

23.  Davis  v.  Barnes  (Ala.),  77  So.  84  Kans.  608,  114  Pac.  1053.  See 
613.                ,  also  Louisville  Lozier  Co.  v.   Sallee, 

24.  Lousiville,  N.   A.   &  C.   R.   Co.  167  Ky.  499,  180  S.  W.  841. 
V.  Jones,  108  Ind.  551,  9  N.  E.  476. 
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perts  as  to  the  speed  at  which,  the  vehicle  could  be  driven.^  The 
conditions  existing  at  the  time  of  the  principal  occurrence  and  at 
the  time  of  the  experiment  should  be  substantially  the  same,  but 
it  is  recognized  that  the  identical  conditions  may  not  generally 
be  created  artificially.^''  But,  if  the  conditions  are  so  varying  that 
the  evidence  will  be  of  no  assistance,  the  court  may  properly  ex- 
clude testimony  of  the  experiment.^ 

Sec.  931.  Proof  of  speed  of  vehicle  —  photo  —  speed  —  re- 
corder. 

In  a  case  in  Massachusetts,  which  was  a  prosecution  for  viola- 
tion of  the  speed  laws  in  the  city  of  Boston,  the  government,  in 
order  to  prove  the  speed  of  the  automobile  on  the  occasion  in  ques- 
tion, offered  in  evidence  an  instrument  called  a  "  Photo-Speed- 
Eecorder,"  which  had  been  used  by  the  witness  producing  it  to 
ascertain  the  speed  of  the  automobile  at  the  time  of  the  alleged 
violation  of  the  law.  The  instrument  consisted  of  two  similar 
photographic  cameras,  set  side  by  sidle  in  the  same  box.  It  was 
so  arranged  that  each  camera  took  a  picture  with  an  exposure  of 
approximately  one  hundredth  of  a  second  and  was  provided  with 
a  mechanism  which  automatically  exposed  one  camera  approxi- 
mately one  second  after  the  other  one.  The  apparatus  was  also 
provided  with  a  chronometer  of  a  gtop  watch  variety.  In  order  to 
use  the  apparatus  for  determining  speeds  the  following  rule  was 
employed :  The  distance  of  any  external  object  from  the  lens  of 
a  camera  is  as  many  times  greater  than  the  distance  of  the  image 
on  the  photograph  plate  from  the  lens  as  the  size  of  the-  object  is 
greater  than  the  size  of  the  image.  In  order  to  show  the  correct- 
ness of  this  instrument  the  government  offered  to  show  that  the 
witness  had,  previous  to  mating  such  test,  taken  several  photo- 
graphs of  objects  at  various  distances,  and  had  computed  the  dis- 
tances in  accordance  with  the  foregoing  rule,  and  that  the  dis- 
tances so  computed  agreed  with  subsequent  measurements  made  by 
him  with  a  tape.  The  judge  admitted  the  evidence,  and  it  was  held 
that  the  question  whether  evidence  of  experiments  should  be  ad- 

26.  Fippinger  v.  Gl'os..  190  111.  App.  28.  Beckley  v.  Alexander,  77  N.  H. 
238.                                                                     255,    90   Atl,    878. 

27.  Fippinger  v.  Gloa,  190  111.  App. 
238. 
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mitted  depended  largely  upon  the  discretion  of  the  trial  judge, 
whose  action  in  the  exercise  of  this  discretion  would  not  be  re- 
versed unless  plainly  wrong.  And  evidence  that  the  chronometer 
contained  in  the  instrument  had  been  compared  by  the  witness 
with  stop  watches  carried  by  two  othei-  witnesses  an-d,  also  with 
the  standard  chronometer  in  the  physical  laboratory  of  the  Massa- 
chusetts Institute  of  Technology,  and'  had  been  found  in  each  case 
to  be  accurate,  was  also  held  to  be,  admissible,  aojid  to  justify,  the 
trial  judge  in  submitting /'the  question  as  to  the  accuracy'  of  'the 
chronometer  to  the  jury.^' 

Sec.  932.  Proof  of  speed  of  vehicle  —  speedometer. 

Evidence  of  the  result  indicated  by  a  speedomo)tor  may  be  re- 
ceived on  the  issue  of  speed,  And  the  fact  that  one  giving  an  esti- 
mate of  speed  relies  upon  a  speedomoter  which  he  observed,  does 
not  make  his  evidence  incompetent  as  hearsay.^**  Upon  the  ques- 
tion 6f  the  proof  of  the  accuracy  of  a  certain  kind  off  speedometer, 
it  is  said  that  the  fact  th^it  many  police  departments, in  the  differ- 
ent States  make  use  of  that  particular  speedomeiter  in  thejir  official  ^ 
testing,  would  only  prove  the  faith  of  the  several  departments  in 
its  accuracy  or  the  efficiency  of  the  salesmen  in  sellj.ng  the  speedo- 
meter, and  is  not  a  proper  way  to- prove  tbe  fact  of  its  accuracy.^'- 

Sec.  933.  Proof  of  speed  of  vehicle  —  evidence  under  Eng- 
lish law. 

Under  the  provision  of  the  English  Motor  Car  Act  no  person 
shall  be  convicted  of  driving  an  automobile  over  the  rate  of  twenty 
miles  an  hour  on  the  opinion  of  one  witness  as  to  the  rate  of  speed, 
on  the  hearing  of  an  information  under  this  act,  for  driving  an 
automobile  on  a  public  highway  at  a  speed'  exceeding  twenty  miles 
an  hour,  a  police  sergeant  proved  that  he  placed  a  police  constable 
at  a  certaiii  point  on  the  road  and  stationed  himself  on  the  same 
road  at  a  distance  of  a!  quarter  of  mile  from  the  constable;  that 
when  the  automobile  passed  the  constable  the  constable  signaled  to 

29.  Commonwealth  v.  Buxton,  ^205  31.  State  v.  Buclianan,  33  E.  I.  490, 
Mass.  49,  91  N.  B.   128!          "                    79  Atl.  1114. 

30.  White  v.  State   (Tex.  Cr.),  198 
S.   W.   964. 
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liim,  and  he  immediately  started  the  second  hand  of  his  stop  watQh 
and  stopped  the  same,  when  the  car  passed  him,  and  that  the  time 
taken  by  the  car  between  the  two  points,  as  shotvn  by  the  stop 
watch,  was  thirtyrone  and  two-fifths  seconds,  or  at  the  rate  of 
twenty-^ight  miles  an  hour.  The  stop  watch  was  produced  in 
court  and  not  objected  to.  The  only  evidence  as  to  the  rate  of  speed 
was  that  of  the  police  serge?int,  who  gave  evideace  of  the  time  as 
shown  by  his  stop  watch.  The  defendant  was  convicted.  On  ap- 
peal it  was  held  that  the  evidence  of  the  police  sergeant  was  not 
evidence  of  his  "  opinion  "  merely,  but  was  evidence  of  the  fact 
recorded  by  his  stop  watch  as  to  the  time  taken  in  traveling  ovei- 
the  distance,  and  that,  therefore,  the  defendant  was,  not  convicted 
*'  merely  on  the  opinion  of  one  witness  as  to  the  rate  of  speed  " 
within  the  meaning  of  the  section.^^ 

Sec.  934.  Res  inter  alios  acta  —  negligence  oh  other  occa- 
sions. ,    ,    .  .,     ,  : 

Where  the  issue  is  the  negligence  of  the  driver  of  a  motor  ve- 
hicle upon  a  particular  poca,sion,  evidence  is  not  generally  admis- 
sible to  show  acts  of  negligence  of  the  driver  upon  other  occasions.'' 
Thus,  on  the  issue  of  the  speed  of  a  motor  vehicle  on  a  particular 
occasion,  it  is  improper  to  jjermit  evidence  of  the  speed  with  which 
it  had  been  driven  at  other  times.^*  Where  the  plaintiff  in  an  ac- 
tion to  recover  for  personal  injuries  caused  by  an  automobile  does 
not  charge  the  defendant  with  exceeding,  the  legal  rate  of  speed, 
it  is  error  to  permit  him  to  show  that  the  defendant  had  been  con- 
victed of  exceeding  the  speed  limit  on  other  occasions.'^  And,  in 
a.  particular  case  involving  a  charge  of  negligence  in  the  opera- 
tion of  a  machine,  it  may  not  be  shown  that  there  are  or  have  been 
other  suits  pending  against  the  defendant  for  the  negligent  opera- 
tion of  his  machine  on  other  occasions.'"     But  where  one  oi  the 

32.  See  'Flancq  v.  Marks  (K.  B.  34.  Louisville  Lozier  Co.  v.  Sallee, 
D.),  94  L.  T.  E.  577.  167  Ky.  499,  180  S.  W.  481. 

33.  Pugaley  v.  Tyler  (Ark.),  .197  35.  See  v.  Wormser,  139  N.  Y. 
S.  W.  1177;  Luiz  v.  Falvey,  238  Mass.  App.  Div.  596,  113  N.  Y.  Suppl.  1093. 
353,  117  N.  E.  308 ;  Polmatier  v.  New-  36.  Eeid  Auto  Co.  v.  Gorsczya 
bury  (M8.SS.),  ISO  N.  E.  850.  See  (Tex.  Civ.  App.),  144  S.  W.  688; 
alsi)  Steinberger  v.  California  Elec.  Mumme  v.  Sutherland  (Tex.  Civ. 
Garage  Co.   (Cal.),  168  Pac.  570.  App.),  198  S  .W.  395. 
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questions  involved  is  the  damage  to  an  automobile  on  a  collision,  it 
may  be  shown  that  a  few  moments  before  the  plaintiff's  machine 
sustained  a  collision  with  another  vehicle.^'  Where  a  defendant 
endeavored  to  show  that  there  was  no  collision  between  his  automo- 
bile and  a  vehicle  and  gave  evidence  that  no  marks  were  found 
upon  his  automobile  after  the  accident,  it  was  held  that  the  plain- 
tiff was  entitled  to  show  that  the  defendant  earlier  in  the  day  col- 
lided with  another  vehicle,  as  it  tended  to  show  the  possibility  of 
a  collision  without  leaving  visible  evidence  of  the  fact,  but  the 
evidence  could  not  be  received  as  proof  of  general  recklessness.'* 

Sec.  935.  Res  inter  alios  acta  —  care  after  accident. 

Subsequent  repairs  or  precautions  are  not  ge'neraily  evidence  of 
previous  negligence,  and  hence  if  inay  not  be  shown  that  after  an 
accident  the  driver  drove  the  machine  with  greater  caution,' 


39 


Sec.  936.  Res  inter  alios  acta  —  defects  in  other  machines. 

In  ail  action  by  the  purchaser  of  am  automobile  for  breach  of 
warranty  in  the  sale  thereof,  the  plaintiff  cannot  introduce  evidence 
of  other  owners  of  the  same  model  of  machines  and  of  the  trouble 
they  encountered  in  the  operation  of  the  machines,  where  similarity 
of  the  conditions  under  which  the  cars  were  operated  was  not 
shown.** 

Sec.  937.  Res  inter  alios  acta  —  habits. 

Where  there  are  witnesses  to  an  accident,  it  is  held  generally 
that  evidence  of  the  habits  of  a  deceased  as  to  the  care  usually 
exercised  by  him,  is  not  admissible  as  bearing  on  the  question 
whether  he  used  proper  care  on  the  occasion  in  controversy.*^  Thus, 
in  an  action  to  recover  for  personal  injuries  sustained  while  riding 
in  defendant's  taxicab  as  a  result  of  a  collision  between  the  taxicab 
and  a  street  car,  evidence  of  the  practice  of  the  driver  of  the  taxi- 

37.  Weary  v.  Winton  Motor  Car  39.  Desmarchier  v.  Frost  (Vt.),  9» 
C<i.,    198   111.   App.   379.  Atl.  783. 

38.  Klein  v.  Burleson,  138  App.  40.  White  Automobile  Co.  v. '  Dor- 
Div.    (N.  Y.)    405,  123  N.  Y.  Suppl.  eey,  119  Md.  351,  86  Atl.  617. 

752.  41.  Noonan  v.  Mans,  197  111.  App. 

103. 
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eab  prior  to  the  accident  as  to  observance  of  an.  ordinance  is  prop- 
erly excluded,  and  the  only  proper  inquiry  in  such  case  being  what 
the  driver  did  at  the  time  and  place  of  the  accident,  and  it  being 
immaterial  what  he  did  at  other  times.*^  But,  in  the  absence  of 
other  evidence,  as  is  the  case  when  there  are  no  living  witnesses  to 
the  occurrence,  evidence  of  the  careful  habits  of  the  deceased  is 
sometimes  received.*^  A  chauffeur  will  not  be  allowed  to  state 
the  habits  of  pedestrians  generally  when  suddenly  confronted  with 
an  automobile.^* 

Sec.  938.  Res  inter  alios  acta  —  competency  of  driver. 

In  an  action  for  j5ersonal  injuries  sustained  by  plaintiff  as  a  re- 
sult of  being  struck  by  defendant's  automobile,  where  one  of  the 
issues  was  the  failure  of  defendant  to  employ  a  careful  and  skill- 
ful driver,  and  whether  the  driver  employed  lacked  such  qualities, 
evidence  is  competent  as  to  the  competency,  reliability  and  reputa- 
tion of  the  driver  employed  by  defendant  to  drive  his  automobile 
at  the  time  of  the  accident,  since  defendant  cannot  be  heard  to  com- 
plain of  evidence  pertinent  to  the  issues  joined.^  But,  in  an  ac- 
tion by  one  injured  throi^h  'the  operation  of  an  automobile,  the 
owner  of  the  machine  is  not  entitled  to  show  that  the  chauffeur  was 
usually  careful.** 

42.  Todd  V.  Chicago  City  Ry.  Co.,  45.  Vos  v.  Franke,  203  111.  App. 
197  111.  App.  544.  133. 

43.  Noonan  v.  Mans,  197  111.  App.  46.  Slack  v.  Joyce,  163  Wis.  567, 
103;  Bush  v.  Brewer  (Ark.),  206  158  N.  W.  310.  See  also  Adler  v. 
S.  W.  322.  Martin,  179  Ala.  97,  59  So.  597. 

44.  Holroyd  v.  Gray  Taxi  Co.  (Oal. 
App.),  179  Pac.  709. 
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criminal     offenses 951-1000 

dangerous   machine,   as    a 31 

defective  > 417 

defects  in   other .....,,.,  1118 

defective,  liability  of  owner 805 
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defined    ■.....■.■. ;.; .;:..;.;  1 .':...;  ; 1,         5 

aegree  of  eare  required  in  operation'  of .....:....  . . 333-346 

development    of . .  . .  .' '. 1 25 

discrimination  as  to J.33-140 

distinction  between,  and  other  vehicles  at  railroad  crossings '. 698 

driven   along   street   railway   track '.'..' 777-781 

driving  machine  on  sidewalk 319 

effect   of   violation   of   regulation 360-371 

equal  rights  of 54 

exemption    laws,    under 8 

exemption  of,  as  a  tool  or  implement  of  trade 11 

failure  to  register  as  crime 990 

federal  control  over 97-108 

frightening    horses 6S3-6P3 

gk^kges   and  garage  keepers ^28-259 

garages,  regulation  of 234-241 

guest  or  passenger  riding  in  defective 917 

history  of ' 24-29 

homlbide    in    operation    of 976-984 

horse  drawn  vehicles  compared 42,       43 

household  effect,  &i ■. 2 

identification,  from  track 1 103 

implement  of  trade,  as 11,      46 

Injiiry  from   wagon '.'. .  ■     450 

injury  to  animals ■  •  •  •  •     626 

injury  to,  from  defects  in  highways 918-940 

injiiry  to  passenger  in  public '. . 210-212 

irisiiriable  interest  in 1023 

insurance    of 102^-1049 

iritoxieatioh  of  driver 357 

jitney,  as  a 162 

joint    ownership    of ^ ,     872 

judicial  notice  of  hatui-e  of , .   1092 

larcjeiiy    of 987 

law'  of  the  road .^ 291-329 

left    in    street    unattended .......■; 419-423 

,  liability  for  acts  of  driver ',...'.'...., '.  . .  .801-886 

liability   of   garage  keeper ...'.,  . .245-259 

liability  of  mariufac'tiirer  for  defects  in. , 1016 

liability  of  owner  for  negligence  of  child 849 

license  of  public 183-193 

licensing  and  registration  of 109-159 

lien   for   injuries   caused   by '. 1089 

lieif   for   storage 1083 

liens  on 1078-1090 

lights  required. .  .  .' : '.'..! ■  ■  .  .423-428 

loaned,  liability  of  owner 836 

lookout    for    travelers , 409-413 

machine,   as   a • 12i       30 
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Automobiles — Continued.  "     ''  '*' 

manufacturers  of,  rights  arid  liabilities  of 1'.  .'i.'V'.'Vl .......  il6t(i-1021 

'measure   of  damages  for  injury  to..... .; ;.;.;...:....!  ..641-950 

meeting    other    travelers .......:'['.'.  "}'.\  .'.  ':'. 298-301 

motorcycle  of  same  character  as '.■.'.'.'!'/;  .'V'.'.  ...... ..       14 

nature  and  status  of 30-46 

negligence  in  rnoving,  under  direction  of  traific  officer. 351 

negligence  in  operation  of .'340-441 

negligence    in    stopping    !....'....!.....'  403 

nuisance,  not  a 31 

not    inherently    dangerous 804 

not  more  dangerous  than  horse  and  carriage 35 

opinion  as  to  distance  of  stopping '...,..'.'.. 1103 

opinion    as   to    noise ......'."..... ...1103 

opinion  of  value  of : . '. ._.....  ."..'.  ............   1101 

outlaw,  not  an '.  .  . .' .  1 !.'.'. .  . .  . .       32 

'_     personal  property,  as ..',!..       30 

photographs i  ..'...,.. .    1094 

pleasure   carriage,   as   a '..'.'.'...       10 

pledge   of .  i  :'.  . .' . .  : .  . .    1086 

power  of  municipalities  to  regulate. 78-96 

presumption  of  ownership  of 874 

priority  at  intersecting  streets . . . .' 476 

private   hire   of -^n-??! 

private  use  by  chauffeur ,  8l9 

public,    municipal    regulation    of 175-180 

regulations   for   identification   of 282 

rented,   injury  to .'..':  .'J 222 

replevin  of , 31 

restriction    to    certain    streets ,  •, 279 

rights   at   intersectiiig   streets •. .  ■"■'.' 56,     311 

rights  at  railroad  crossings 56 

rights  of  cyclists 620 

rights  of  horses    :  ;  .  .  .     1654 

rights  of  horseback  travelers 622 

rights    of    pedestrians 502 

rights  on  ferries  and  vessels 57 

right  to  use  highways •■ 47-63 

running  against   street  car 782 

sales    of ; ;105O-1O77 

signal  from  one  driver  to  another 318 

skidding        415 

speed .y 371-398 

speed   regulations •     276. 

.   stage  coach,  as  a ^ ...         6 

.  i,  stalled  on  railroad  crossing ..,.._.... ....  •  |-,;  ■  •  •  • ;     '^^7 

.stalled  on  street  oar  track ;.     787 

.,    standing    in    street ,..^.  .^j.  .^..^j..     552 

f   -  standing  near  street  railway  track .■:-■:■' ,;;•,;  •,  ,  '^^^ 

status  of  passengers  in 887-917 
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statutory  regulation  of 64-77 

stopping  of r ' ■  ■  ■  ■  *'"' 

stopping,  to  avoid  frightening  horses 671-683^ 

street  car,  collision  with  752-800 

street  intersections,  speed 381 

subject  to  chattel  mortgage. 1085 

taxation   of 287 

tendency  to  frighten  horses  43 

toll  roads,  use  of   59 

tool,  as  a 11.       46 

towing   disabled 429 

traction   engine,   as 13 

turning  or  backing  in  street 316 

turning  or  backing  on  street  railway  track 784 

unreasonable  speed  prohibited 373 

use  of  highways  by "     27 

use  of,  without  owner's  consent 817 

vehicle,  as  a   6 

wagon,  as  an    10 

warning  of  approach  403 

washing,  as  domestic  use  of  water 2 

work  of  art,  as  a ,•■■■•_■ ' 30 

Automobilism 

defined , 2 

Autpmobilist     (See  "Automobiles;"  "Chauffeur;"  "Owner;"  "Highways." 

defined 15 

equal  rights  of    54 

right  to  use  highways  , 51 

status   of 41 

Auto  motor 

defined 5 

Auto  stages 

jitneys   contrasted 172 

Auto  truck 

defined 4 

B 

Backing 

automobile  into  street  car   770 

automobile  on  street  car  track , 784 

injury   to   cyclist    ' 634 

injury  to  pedestrian   , 544 

machine  in  street    '. 316 


f 
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Bailee     (See  "Bailment.")  paqk 

registration  of  machine  by   < 14* 

bailment 

automobiles,  of    %Vl-'i'Sl 

car  let  for  hire,  liability  of  owner 839 

garage  keeper  as  a  bailee 229 

garage  keeper  as  gratuitous  bailee 246  . 

liability  of  bailee  for  negligence  of  driver 869 

liability  of  garage  keeper 245-259 

machine  loaned,  liability  of  owner 836 

Barriers 

guarding   highway    925 

Battery     (See  "Assault.") 

Beggar 

contributory  negligence  of    607 

injury   to V '.     512 

Bells 

as  warning  of  approach  of  machine 408 

ringing,  on  railroad  engines    746 

Bicycles     (See  also  "  Cyclists.") 

carriages    as    15 

discriminatory  statutes    78 

law  of  road,  applicatton  to 295 

nature  of    34 

not  within  motor  vehicle  laws 12 

vehicles  as   13 

Blind 

contributory  negligence  of   .' 607 

injury  to    ^1? 

Bonds 

jitney ' 196-202 

Brakes 

collision  with   street  car '^^^ 

defective 34,     41 8 

IQ 
engine  as    

failure  of   449 

Bridges     (See  also  "  Highways.") 

contributory  negligence  in  approaching 937 

defective • ^^^ 

drawbridge  keeper  negligent    '. 928 
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Bridges — Continued. 

inspection  of,  before  crossing 412 

over  street 923 

public  highway,  las  a 19 

right  oJE  traveler  to  assume  safety  of 935 ' 

running  off,  insurance  against. 1031 

speed    over 384 

suMciehcy  of •■•■••, • 9** 

Burden  of  evidence     (See  "Burden  of  Prijof.") 

Burden  of  proof 

,^,.  action  against  garage  man  255 

action  by  hirer  against  owner 222 

competendy  of  driver   356 

eontributpry   negligence    482 

'  furnishing  identity   after   accident 997 

homicide,    of 982 

negligence   at   railroad   crossings 702 

negligence  of  street  railway   759 

proximate  cause  of  injury  to  pedestrian 5110 

registration  of  machine 15T 

Burglary 

garage,   of ., 987 

Bystander  -.ijn,, 

opinion  of,  as  to  speed  of  ms.chi,ue ;...r. ; 1105 

C         '   ■ 

Cable 

towing  disabled  vehicle  , 420 

Capacity     (See  "  Seating  Capacity.") 
Car 


defined 


Carburetter 

defined 1^ 

Care     (See  "Negligence.") 

degree  of,  violation  of  law  of  road 32S 

.  operation  of  motor  vehicles  in  general 330-441 

Carriage 

automobile  as  a 8 

automobile  as  a  pleasure   ...  .V. .  .^ '.'.'...,       10 

bicycle  as  a ■ . . . . .       15 

collision  with  automobiles    .  i '..' •  ■  • .442-500 
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injuries  to  automobile  from 450 

^  ''lights  on 427 

motorcycle,  as   : 15 

Carriers 

automobiles  as    45 

care  at  railroad  crossing. 705 

defined 163 

'   degree  of  care  by ...;'.. 345 

garage  men,  as  165 

injury  to  passenger    210-212 

j-itneys    as    163 

public  carriage   for  hire 160-216 

sightseeing  automobiles  as    165 

taxicabs   as    163 

taxicabs  as,  within  accident  insurance :.....  1049 

Casualty  insurance     (See  "  Insurance.") 

Catalogue 

machine  purchased  from 1054 

Cause     (See  "  Proximate  Cause.") 
Caveat  emptor     (See  "  Sales.") 

Certainty 

speed  regulation,  of .', 959 

statutes  with  no  presorifted  limit  of  speed .!..■..;.. 967 

Chain 

breaking   of    418 

Character 

frightened  horse ■  • 1095 

Chassis 

defined 18 

Chattel  mortgages 

automobiles,  on !•  •  •1085,  1086 

description  in    , ■  •  •  -  •• 1''85 

filing  or  recording 1085 

priority  of  lien  for  repairs •  ■  •  1081 

priority  of  lien  for  storage 1084 

recovery  by  mortgagor  for  injuries  to  machine ^ ....... .  1086 

validity  of   i. 1»86 

Chauffeurs 

admissions  by   •'  ^*'" 
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after  laundry,  liability  of  owner 829 

age  of 265,     35& 

auto  used  for  private  hire,  liability  for  acts  of 219-222 

collisions  at  railpoad  crossings. 694-751 

competency  of   - 354 

criminal  responsibility  for  acts  of 952-855 

crippled 357 

defective  eye  sight : 35& 

defined , 261 

discharge  of,  after  accident,  evidence  of 1097 

divergence  from  proper  course 822 

•  ,  (driving  machine  for  meals,  liability  of  owner 830 

evidence  of  competency  of   -   1119 

evidence  of  habits  of :   1118 

failure  to  have  license 990 

fellow  servants  of 846 

garage,  of,  liability  for  acts  of 256 

having  attacks  of  dizziness 358 

imputation  of  negligence  of,  to  guest ; -  ,  8* 

ineompetent,  liability  of  owner 86$ 

injury  to,  at  garage '  258 

,    instruction  of  unlicensed 268 

into^ficated,  criminal  offense 991 

joint   ownership   of   car '. . . .  ,  872 

liability  for  acts  of 801-886 

liability  of  bailee  for  acts  of ;,.►....■.'. ,. .  j 869 

liability  of  corporations  for  acts  of ; 865 

liability  of  master  for  injury  to 272' 

liability,    of,    to    owner 275 . 

liability  of  owner  Iqj;  ;h'omicide  committed  by . .  ■ : 982 

liability  of  passenger  for  acts  of '. 871 

liability  of,  towing  disabled  machine .■ 257 

license    fees    of ...:,....     268 

licensing 112,  193,  266-271 

loaned  to   another   employer .- 834,    837 

,\((M    lookout  for  defects  in  highway ,i. 936 

lookout  for  pedestrians    541 

lookout  for  travelers 409-413 

machine  loaned  to  third  person 836 

matters    concerning 260-275 

municipal 867 

negligence  of,  imputed  to  owner 902 

notice  that  horses  take  fright. .  .■ 65& 

operating  under  direction  of  owner's  family 828 

opinion  as  to  speed  of  machine :' , ; . . . .    1104 

opinion  of  competency  of . . , 359,  1102 

origin   of   term 262 

passenger   riding  with   intoxicated 913 

physical   condition   of 358 
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Chauffeurs — Continued.  page 

prior  reputation   for  care ^ 983 

presumptioQ  as  to  skill  of 356 

public  automobile,  of,  Jiability  for  acts  of 212 

ratification  of  unauthorized  act  of 873 

regulation    of , 263-270 

repairs  to  machine  on  authority  of 243 

right  to  compensation 271 

statements  of,  as  evidence 848 

status  of 263 

taking  passenger,  liability  of  owner 831 

teaching  operation  of  machine 845 

testing  machine,  liability  of  owner 829 

use  of  brake .' 419 

use  of  machine  for  private  purposes 819 

using  machine  without  consent  of  owner 817 

Children 

driving    machines 358 

driving  machine,  effect  on  insurance 1037 

^   chauffeurs,   age  of    ' 265 

climbing    on    machine , 518 

contributory  negligence  of , 602-609 

danger  of  automobile  driven  by 35 

incompetent,    driving   machine , 863 

injury  to , ^.. ..1. 513-519 

liability  of  owner  for 849 

running  in  front  of  machine ....'.!..  348 

speed    past '. .......' 385 

standing  vehicle  started  by ........'.!... 421 

Church 

garage  near .231,     236 

Cities     (See  also  "Municipal  Corporations.") 

defective   highways 918-940 

power  to  regulate  automobiles 67 

Classification 

motor    vehicles 73 

Coach     (See  "  Stage  Coach.") 

Collisions 

animals 625 

cyclists  :......  620-652 

horseback  travelers 622-625 

opinion  as  to  manner  of 1102 

pedestrians 6I0I-6I9 

railroad    crossings ; 694 

two   vehicles 442-500 
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Collision  insurance     (See  "  Insurance.") 

Commerce     (See  "  Interstate  Commerce.") 

Commercial  trucks     (See  "Tracks'.") 

Conjunissions 

sales  in  agents  territory 1008 

Comnioh  carrier     (See  "  Cd,f riers.") 

Common  kiiO\V'ledge     (See  "  Judicial  Notice.") 

Common  law  '  ■  •  '  ' 

excessive   speed,   a  misdemeaiidi^  at.. '.....'. 955 

liens  at 1078 

CoimmOn  purpose 

driver  aiid  passenger  iengaged  in. '...;!.......     900 

Comparative  negligence 

collision  of  two  vehicles ."..".. 482 

■   railroad    cfossihg .i ........ .  703 

sireet  railway  collision .'. !..'.'. 760 

^Compensation  ''  ., 

rented    automobile , 226 

I    ,    right  of  chauffeur  to ., , 271 

Competency 

cha'uffeur,  evidence  of 1119 

chauffeur,   of,   opinion   as   to 359,  1102 

Comitiiaint     (See  "  Pliftdirig.")     

Compromise 

interference  by  insured  with  negotiations  for , 1039 

Conclusions  t^ 

witnesses,    of   1100 

Conditional  sales     (See  also  "  Sales.")     . 

automobiles    1086 

r'fliing 1087 

levy  on  interest  of  vendee. . ., i 1087 

right  of  vendee  to  maintain  action  for  injuries :........  1087 

I        retaking  the  machine,  by  vendor .;.;.; , , 1088 

priority  of  lien  for  repairs 1081 

registration    of   machine   sold   under 144 
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PACE 

Conductor 

street  car,  of,  contributory  negligence  of 598 

Conflict  of  laws 

automobile  accident,    434 

validity   of   conditional   sale W86 

Consideration  v  c   ,      , 

war^irity,    of ' ;    1061 

Constitutional  law 

abridging  power  of  municipalities 119 

advertising  on   public  vehicles 284 

bond    of    jitneys. .  , 196-202 

definiteness  of  speed  regulatioif :  . .     959 

discrimination  as  to  chau^eurs 267 

discrimination  against  motorists 71 

discriuiin^tion    as    to    jitneys 170-175 

due  process  of  law i , 71 

enactment  of  ordinances ,..,,... , 92,     179 

exclusion   of  automobiles  from  highways 278 ' 

form    of    statutes ....,..,,, 70 

furnishing  identity  in  case  of  accident , 993 

garages,  regulation  of ■ 234-241 

liability  for  injuries ,, 287 

liability  of  owner  of  vehicle 806 

licensing    and    regulation 123-140 

licensing  of  chauffeurs 266-271 

liens    for    repairs 1083 

lien  on  automobiles  for  injuries 71 

negligence  of  driver  imputed  to  guest 899 

pbedience  to  direction^  of  traffic  ofiBcer 319 

olistruption   in  streets 282 

powpr  to   regulate  autpmpbilep ■  ■■ , , 64-67 

regulations  for  the  i  iden^ifiesition  of  njachines. 282 

regulfition  of  chauffeurs 263-270 

reflation  of  hack  stands 293-205 

regulation  of  law  of   road 284 

regulation  of  public  vehicles .165-210 

regulation   of  smoke  and  odors 285 

removal  of  number,  as  a  cHme 999 

repeal  of  power  of  municipalities 82 

restriction  of  machines  to  certain  streets 279 

right  of  transit , 31 

service  of  process  on  automobilists ■••••■ ••••:■•     289 

speed    regulations 276,     956 

tq.xation    of   automobiles '. 287 

title    ol    ordinances .;...■......;. 93 

validity   of   ordinances , 84 
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Construction 

garages,    of - 235,    23» 

Contest     (See  "Eacing.") 

Contracts 

agency  1002  et  seq 

automobile    insurance 1022-1048 

licenses    not     , 110 

sales   of  automobiles 1050-1077 

Contiibutoiy  negligence     (See  also  "  Negligence.") 

absence   of  lights 49D 

acts    in    emergencies 494 

acts  in  emergencies  by  pedestrians. 614 

assumption  that  travelers  will  use  care 432 

automobilist  injured  ty  defective  highway 933-940 

children,  of 602-609 

collision  of  two  vehicles   482-496 

collisions  at  grade  crossings 694-751 

crossing  a  railroad  without  stopping 726 

cyclists,    of 638-649 

defense  "in  case  of  violation  of  law  of  road y 324 

defense  to  violation  of  regulation 353 

driver  of  frightened  horses 684-688 

duty  of  pedestrians  to  look  for  machines 574 

effect  of  violation  of  regulation 363 

excessive    speed 49 1 

failure  of   chauffeur  to   have   license 270 

failure  of  pedestrian  to  see  machine 585 

failure  to  give  passing  vehicles  sufficient  space 489 

failure    to    register    machine 149-158 

guest  or   passenger,  of , 905 

horseback    travelers,    of 624 

imputation  to  guest  of  negligence  of  chauffeur 892 

imputation  of,  to  passenger  in  public  automobile 214 

in    general 431 

last  clear   chance '. . . .     495 

leaving   horse    unattended 686 

lights  on  animal  drawn  vehicles 427 

looking  by  pedestrian  before  crossing  street 57'5 

miscaluculation  of  danger  by  pedestrian 591 

passenger  in  dangerous  position 491 

pedestrians    of .564-61P 

pedestrian  crossing  street  in  front  of  machine 588 

pedestrian  on  sidewalk 596 

pedestrian  stopping  in  street 600 

pedestrian  walking  along  highway 573 

persons  under  disability 607 

place  for  pedestrian  to  cross 570 
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Contributory  negligence — Continued. 

prosecution    for    homicide : 983 

railroad  crossing,  burden  of  proof 702 

reckl^sneSB  of  defendant 486 

reliance  of  pedestrian  on  care  of  chauffeur 592 

reliance  on  obedience  of  law  of  road  by  other  yehicles 492 

spectator  of  race 601 

•  street  railway  collision,  proximate  cause. 761 

street  railway  collision,  when  not  a  bar 760 

street  railway  passenger 596 

sudden   stop ...,:;..  489 

violation  of  law  of  road  as 487 

watching  auto  rac^ 62 

workmen  in  street 608 

Control 

injury  to  cyclist 636 

injury   to   pedestrian 545-551 

liability  for  operation  of  machine  based  on 849 

motor    vehicle,    of 398 

railroad  crossing,  at 734 

street  railway  collision  781 

Conversion 

automobile  in  garage 251 

rented  automobile,  of .^ 223 

Comers     (See  "Cutting  Corners;"  "Turning  Corners.") 

injury   to   cyclist ;..... 633 

'  :    law  of  road  as  to  turning 308-311 

Corporations     (See  also  "  Municipalities.") 

liability  of,  for  acts  of  drivfer 865 

re^stration   by 141 

sale  of  machine  by  or  to 1053 

Cost 

as  measure  of  damages  to  automobile 942 

Counties     (See  also  "  Municipalities.") 

•  defective   highways 918-940 

power  to  regulate  automobiles ;' 6T 

County  commissioners 

power  to  regulate  vehicle •    80 

Courts 

judicial    notice    of   ordinance 95 

Covenant 

forbidding    garage-. 231  ■ 
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Cranking 

}    1  injury  while,  accident  insurance i 1049 

■I' 
Climes     (See  "  Criminal  Law.") 

Oiimin^l  law 

accessories  tp  viQlation  of  law ■-•  955 

accidentatl    l^UUng .^..■.>  . .  j,.  . . ' 981 

arrests  at  night 972 

arrests  in  ^peed  cases >•. 969 

assault   with    automobile 984 

automobile    oflFenses . ., 951-10100 

burden,  pf  proof  of  bomicide .^ 982 

burglg,ry  pf  gpijrjigp ,.....,,.,, , .,.,.,.,....  .^. .,,...,,.>  ju  .^ ........ .  987 

contributory  negligence  of  deceased  as  defence  to  homicide 98S 

death  of  passenger  as  homicide 981 

defending  speed  cases ., 968-978 

deflniteness  of  speed  regulation ;...:...; ■  95^ 

defiiniteness   of   statute. .  .u. ..».. 75 

destruction  of  sign  posts 19 

driving  wagoB  vitbout  lights ■. 292 

evidence  pf  .oflScers  in  speed  cases ■.■. 97S 

(See  also  "Evidence.") 

evidence   of   speed, 974 

exceeding  common  traveling  pace 960 

extenuating  facts  in  defense  of  speed  violation. .......; 969 

failure  of  chauffeur  to  have  license 990 

failure  to  have  license  for  public  vehicle 192 

failure   to   register   machine 990' 

failure  to  stop  on  signal. 992 

former  jeopardy 964 

furnishing  identity  in  case  of  acoidienlt 993' 

.  homicide  in  automobile  cases 976-984 

identification  of  speed  offender 965,  972 

ignorance    of    speed   limit 962 

indorsing  conviction  on  license Ill 

information  for  violation  of  speed  limit 965- 

injury  to  guest i i 889- 

intention  as  to  speed  violation 961 

Intoxicated    driver ' 991 

larceny    of    automobile 987 

liability  of  owner  for  homicide  of  chauffeur 982 

lights   on  machine 998 

negligent  driving  as  manslaughter 978 

preparing  defense  in  speed  eases 970' 

prior   reputation   of   chauffeur 983 

punishment  for  speed  violation 96& 

punishYnfent  for  violation  of  ordinance fl5 

racing  on  highway ai 

;  racing  resulting  in   homicide : 98CV 
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Criminal  law — Oontinued. 

removal  of  number  as  a  erime i '  999 

responsibility  for  act  of  chauffeur 952 

reward  for  apprehension  of  violators 1000 

reckless   driving   as   murder 978 

signs   as  to   speed 958 

speed  in  emergency  cases 96a 

speed  on   speedway ' 972 

speed    ordinances .j 957 

'  speed    regulations .!955-967 

speed  violation  not  malum  in  se i . ; '. 961 

statutes  with  no  prescribed  limit  of  speed. . . .  i' 967 

-  unreasonable   speed  prohibited ;  386 

-     unueual  speed  ,as  basis  for  charge  of  homicide 080 

'    use   of   speedometer. . . ..'.".. .'. ; .  \,'. . ; ); :. .  .n  975- 

using  machine  without  consent  of  owner i. .  /  9S8 

venue   in   speed  cases .■'. 973. 

viola;tion  of  law  of  road ....;..  991 

'  warning  autoists  of  speed  trap 964 

Clippie 

contributory   negligence    of 607 

driving    automobile 357 

injury    to 512: 

Cross-examination 

police  officers,  of,  in  speed  cases 973 

Crossing 

contributory  negligence   of  pedestrian 570 

in   front  of  street  car 773 

Crossings 

collisions  at    694-751 

duty   of  pedestrian   to   look 575 

Croisswalk 

pedestrian    on 5S6- 

Culvert 

defective 028 

Curb 

distance  from .■ 297,  308,     471 

insurance  against  collision  with 1031 

slower   vehicles   at 305 

Curtains     <See  "  Side  Curtains."; 

Custom     (See  "Law  of  Road.") 
.    72 
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-Cutting  comers 

law  of  road   as   to ■.'. ." : .•     309 

negligence  in : 471 

Cyclist 

acts    in    emergencies 648 

contributory  negligence  of ,638-649 

crossing  in  front  of  automobile ., 643 

last  chance  doctrine  as  to ' 647 

looking  for  approaching  vehicles. 641 

Jook  out   by   automobilist , ^ .:. , 635 

negligence  of  guest  of ...,..,. .  650 

province  of  jury 650 

proximate  cause  of  negligence  of , 640 

reliance  on  observance  of  law  by  automobile 646 

Tights  of 62» 

right  to  use  highways i 54 

speed  of 644 

speed  and  control  of  machine ^ , , 636 

turning  or  backing  automobile  in  street 634 

violation  of  law  of  road , 628, .  64S 

warning  of  approach  by .....>.... a ..;..-  646 

warning  of  approach   to .iw. . ,  637 

D 

Damages 

automobile,    to,    market    value 942 

difference  between  value  before  and  after  injury ; 943 

cost  of  repairs ,.  ,r, .: ,   944 

expenses  of  preserving  car 946 

usable  value  during  repairs 946 

breach  of  warranty 1067 

collision  insurance  policy -. . .   1032 

compensatory . , ;...>.,. 435 

contract  between  dealer  and  manufacturer 1005 

fraud  in  sale  of  machine : 1059 

frightening   horses 691 

garage  keeper,  liability  of 245 

increased    438 

indemnity  insurance  policy 1042 

injured   persons,    to 435-438 

injury    to    automobile 941-,950 

injury  to  pedestrian 561 

loss  of  earnings 435 

mental  anguish 436 

punitive 437 

sales  in  agent's  exclusive  territory 1009 

seller  of  machine,  by ,. 1071 

theft   insurance   policy .1047 
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PAGE 

Danger 

automobile  as  a  dangerous  machine ....;. 31 

automobile  not  inherently  dangerous .;.:....  804 

avoidance    of    dangerous    situatidn 350 

care   to  avoid > .■ 450 

Dangerous  agency 

automobile    as 31 

Darkness     (See  also  "Lights.") 

control   of   machine   during 400 

crossing    track    during • 729 

speed  of  machine  during .'.'.'.....  376~ 

violation  of  law  of  road  during ' ....  326 

Daughter     (See  "Children;"  "Parent  and  Child.") 

Deaf 

contributory    negligence    of 607 

injury    to 512 

Dealers     (See  also  "Garages.") 

license  fees  of , . . . . ... ; . . .  .■. .  137 

registration   by 142 

rights  and  liabilities  of ^ 10O2-1016 

tax  on .  . .'  1077 

Death     (See  "  Homicide.")  .  ■<  < 

registration  upon 145 

Deceit 

sale  of  machine  through 1057 

Declarations     (See  "Admissions;"  "Evidence.") 

by  pedestrian  as  to  safety  of  crossing > 592 

chauffeur,    of 848 

Deeds 

covenant  forbidding  garage 231 

Defending  speed  cases     (See  "Criminal  Law;"  "Speed.") 

Definteness 

statutes,   of : 75 

Definitions 

agency       1002 

autocar    4 

automobile   ^ 

'     automobile  as  an  appurtenance 11 
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Definitions — Covftinued. 

automobile  as  a  carriage , ,......,  .*!.,.;. ,saf-  •  •  * 

automobile  as  a  pleasure  carrisige.  ..••;•  •. ..,.^,„i .. .  10 

automobile  as  a  stage  coach , : •;!•••  * 

automobile  as  a  vehicle < ■  6- 

automobile  as  a  wagon lO 

automobile  line  , .  •   5^ 

autpmobilism ..~ 2 

automobilist  15 

automotor  .' •  •( 5 

auto   truck .  f,i .  .  i .  ...  4 

car ,......, 4- 

earburetter   , ;.....„.....  t  ..  .  IS- 

chassis •  •  •  ■' .u'.  .i, . . .  .V>.  ■  ■ •  •' —  18- 

chauffeur ., '.  . .  261 

common  carrier '. . ^ i:16S 

driving .' 17 

engine   18- 

express    warranty 1060- 

frame .'  J  .1 : .  18 

garage   22i)' 

highways :. . .  .^ 18- 

iuterspcting  streets 23- 

jitney 162 

joy-riding  .    ;. u; 5 

'  legislative 12- 

motor 4 

motor  car  in  English  statute ' 12" 

motorcycle 14 

motorcycle    as    a   carriage 15 

motoring         4 

owner .i ■■ 15- 

pent   roads 21 

plying    for    hire ..j  .....; 191 

public     automobile .t. : 161 

public  highway ; 20" 

riding 17 

roads   21 

roadway 21 

streets ' 21 

suit        ^.. 1034 

taxicab 162- 

transmission     gear Ig 

Degree  of  care     (See  "  Care,  Negligence.")' 

required    of    automobilist 333-345 

Delivery 

sold   autombbile,  of 1054 
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Deposit  '..■,   .  .1.,, ,:  r 

recovery  of,  by  agent .'.:  .■: .  .  ■.  "1006  , 

Depression 

highway,   in 923 

Descent 

speed  while  approaching 383 

Development 

motor    carriage,    of i ,      25 

Discovered  peril     (See  '•  Last  Clear  Chance.") 

Discrimination 

jitney    bonds ;....;:.  .:k«': .':;l':...i ......;     196 

license  fees  of  public  automobiles 188 

motor  vehicle  laws , ,       71 

municipal  ordinances 85 

regulations  as  to  chauffeurs . . . ., , 267 

regulation    of    garages 235 

regulation  of  vehicles  used  for  hire 170-175 

restriction  of  machines  to  certain  streets ;  2^1 

statutes  for  licensing  and  registration 133 

Dizziness      ' 

driver   having   attack   of 358 

Dog    (See  also  "Animals.") 

injury   to 625 

Domestic  relations     (See  "Husband  and  Wife;"  "  Parent  and  Child;"  "Mas- 
ter and  Servant.") 

Double  damages 

when    allowed 438 

Double  taxation     (See  "Taxation.")  / 

Drawbridge 

contributory  negligence  in  approaching 937 

negligence  oi  keeper  of 928 

Driver  (See  "  Chauffeur.") 

Driving 

defined '     17 
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Slevator  shaft                                       '  page 

garage  employee  falling  down 25S 

£mbankment 

speed  while   approaching 38J 

Emergencies 

acts  by  cyclists   in 648- 

acts  by  pedestrians  in .^ 614 

acts    in 494- 

acts  in,  collision  with  street  car 788 

acts  in,  passenger  remaining  in  machine 91& 

conduct  of  driver  in 349 

crossing  railroad  track 740' 

speed    in 395 

Employer     (See  "Chauflfeur;"  "Master  and  Servant.") 

Engine 

brake  as  a 19" 

defined 18. 

license  fee  according  to  horse  power 74 

stopping  to  avoid  frightening  horses 675- 

England 

law  of  road  in 298,'  302 

revocation  of  licenses  in   Ill 

Estimates     (See  "  Opinion.") 

Evidence 

..  absence  of  railroad  warning 747 

I        absence  of  warning    40& 

action  for  repairs  to  machine 242" 

admissions  by  agent    1098- 

admissions  by  owner   1098- 

burden  of  proof: 

competency  of  driver    35S 

as  to  registration   157 

action  against  garage  man    .  .^ 255- 

action  by  hirer  against  owner 222" 

negligence  of  street  railway   759 

certificate  of  registration    .' 15S 

common  knowledge  that   automobile   will   frightpn   horses 39^ 

conclusions   of  witnesses    IIOO 

condition  of  machine  after  accident 419 

declarations  of  suffering    109* 

effect  of  violation  of  regulation 360-371 

excessive   speed  as    391-394 

fraud  in   sale  of  machine 1059 

insurance   of  party 1042 
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judicial   notice lOQ^ 

law  of  road 294,  1092 

of  machine   ^  ........... .   1092 

ordinances ; , . . .   1093 

speed   ordinances , 958 

lights  on  other  machines 42S 

meaning  of  terms  . ., 11 

officers  in  speed  cases,  of  97S 

i  opinions IIOO 

value U'OO' 

safety  of  highway 920,  1101 

competency  of  driver , .  359,  1101 

defects   in   machine    , , .  r 11102 

manner  of  collision 1102 

noise  of  machine 1103 

identification  of  machine  from  track 110$ 

distance  in  which  object  can  be  seen. . . .,, , 1103 

distance  in  which  machine  can  be  stopped 1103 

parol,  to  show  breach  of  warranty : 106R 

parts  of^  machine 1093 

photographs ■. 1094 

presumption  as  to  skill  of  driver 35ff 

presumption  of  control  of  machine 875 

presumption  of  ownership  of  machine ■,••■■ ^74 

prior  reputation  of  chauffeur  for  care 983 

probative  force  of  violation  of  regulation  as  to  lights ,   425 

proof  of  ordinance   ',•■••.• • 95 

relevancy j. 1095 

character  of  horse   , , .,., 1095 

conduct  of  accused  1095 

arrest  of  automobilist    '. ,■  ■  ■  •   109S 

conviction  of  speeding    . .,.  .  j ,. „....,.,.    109ff 

injuries  as  evidence  of  force  of  collision , 109© 

discharge  of  chauffeur  after  accident '  1097 

mental  state  of  party  . . .  .^ ; 1097 

care  in  selection  of  vehicle ,, , ,  -  ■  • .   1097 

wheel  tracks  in  highway   ! 109S 

res    gestae    i - .,.  .1099 

res  inter  alios  acta   HIT 

negligence  on  other  occasions    1117 

care  after  accident  . . ; 1118 

defects  in  other  machines 1118 

habits 1118 

competency  of  driver    1119 

res  ipsa  loquitor,  injury  in  garage 259 

speed  of  machine   11D4 

opinion  of  driver 1104 

opinion  of  observer   1105 

opinion  of  passenger   1107 
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qualification  of  witnesses ■  . .  1108 

foundation  for  opinion 1109 

characterizatitjn  of  speed   .;.'...  1110 

estimate  of  speed  from  track .............;...  1112 

noise  of  machine   •. . :'.  . ....;. 1113 

conflict  between  opinion  and  surrounding  oircUrhfetaniees . .  . . . .  1113 

speed  at  other  places ; : 1114 

experiments ......'.  1114 

photo^^^peed — ^recorder 1115 

speedometer ". 1116 

'   English  law 1116 

speed  violation,  of ■. 974 

statements  as  to  safety  of  crossing-. '.' 692 

statements  of  agent  selling  machine. ' 1070 

statements  of  chauffeur   ..<{.....'.'. '.'. 848 

violation  of  law  or  road  as.  1'. .: ;  .■. :.'.':..  .320,  455 

^Skamination  ■'   ' 

chauffeurs  of  public  vehicles 193 

' "  owner  of  machine  before  trial,  of 884 

Excavations  i  • 

highway,    in    ':  ii'l. .'.  . .  . .  .  . : 923 

Exclusion  .-i.'^''    ,/,   .-„     ,■;    ,,  ,.;,,[,, 

automobiles,  of,  from  certain  streets 279 

nonresidents,  of,  from  highways 61 

'      public  vehicles  from  streets ; ; ."'.".'.. 193 

Execution  -i,n        . 

exemption  of  automobile  as  a  tool  or  impteiiifeftt  of  tradd. 11 

exemption  of  automobile 'alS'ft'\vagbh..' '......;'.''. .'.' 10 

'' exemption  of  automobiles  ifiJin. ...:....  ...1 ;... 8 

"   '  levy  on  interest  of  conditional  vendee .'•. . :..".'. . .' ;.'.' 1087 

taxieab  as  exempt  from ". ................'.'.';.'.';...  J ;..... .  164 

"Ekemplary  damages     (See  "  Punitive  Bamages.") 

Exemption 

automobile  as  a  tool  or  implement  of  trade.  . }:':. .................  li 

automobile  as  wagon :;'.;..'...;.'.';.. ;'. Iff 

■  automobiles,    of ■ g 

'taxation,  from,  of  automobiles '.'.  .''^V. 131 

taxieab,  o£ i'l ......'..  .J ..... .' 164 

Experience  iivrnh 

,     chauffeur,  of .^ .4.,. ,.,.:,. 354 

Experiments  '"' ' 

proof  of  speed  III4 
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Experts     (See  "  Opimons."j 

Ejtpress  warranties     (See  "  Warranties.") 

Eyesight  , 

chauffeur  with  defective 358 

F 

Fair  grounds 

races   on    62, !  520 

spectator  watching  race .^ i . , .     601 

Fare 

pijblic  automobiles,  on , . .  20S 

punishment  of  passenger  for  failure  to  pay 206 

recovery   of 214 

Fees     (See  "License  Fees.") 

Fellow  servants 

chauflFeur,  of   846 

Ferries 

right  of  automobiles  to  use 5T 

Fictitious  name 

registration   in ; .  ..     141 

Filing 

chattel   mortgages    ;  1085 

-    iconditional   sale    .' i ..';  ".'.V:-.:  ..'.•........'•  1087 

notice  of  lien  on  machine -.  ;';\'.l . . .  ;i;  • . .  .  i'.* . .'.   1080 

Fine  ii-         t"' 

imposed  by  the  municipal  ordinances. 95 

speed  violation,  for   966 

Fire  ---jm;'.'!    .  i   i     ,,,■.;  .  ■ 

liability   of  garage  man  for 246 

Fire  apparatus 

speed   of 550 

Fire  department  ,  , 

license  fee  on  machine  of ".li-.  u:'. ;  .i  <.  j. ..,..:......... .  :  1?6^ 

lid^sing  vehicles  of    ...;....• .i...... 74 

ordinances  giving  priority  to ; •. . . ,     28S 

■  purchase   of  machine  by. .j 1053 

of  machine   ..." 87,  388,     963  ' 
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Pire  engines  page 

not  automobiles    ., . , 12 

Pire  insurance     (See  "  Insurance.") 

JFirm     (See  "Partnership.") 

Pitness 

implied  warranty  of   'i 1064 

Plagman 

'     injury  to    522 

reliance  of  chauflfeur  on ,, i 719 

PUght 

after  accident    .' ^ 1096 

Poet  traveler     (See  "Pedestrian.") 

PoTfeiture 

auto,  of,  transporting  liquor   10,       11 

Pormer  jeopardy 

speed  regulations   964 

Prame 

defined        18 

Pranchise 

jitney  license  not  a 187 

Fraud 

effect  of,  on  insurance  policy 1023 

sale  of  machine  through 1057 

Frauds,  statute  of 

sale  of  machine    ■  ■  •  •  ■ 1056 

Fright 

as  element  of  damages   561 

Frightening  horses 

animal  not  on  highway 662 

auto  driver  not  an  insurer 657 

automobile  left  unattended 662 

automobile  likely  to    39 

automobiles  not  excluded  on  account  of 53 

contributory  negligence  of  driver  of  horses 684-688 

damages 691 

degree  of  care  to  avoid 655 
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Frightened  horses — Contimied.  page 

emission  of  smoke  or  vapor , 668 

evidence  of  vicious  character  of  horse 1095 

iailure  to  sound  horn ,........'.'.....     667 

failure  to  stop  on  signal  as  a  crime ....'..'...     992 

joint   wrongdoers 689 

leaving  horse  unattended    686 

liability  for 653-693 

lights  on  machine 684 

nature   of   horse    687 

negligence   after   stopping    ." 682 

noise 663-668 

'         pleading 689 

province  of  jury   691 

proximate  cause  of  injury 660 

proximity  of  machine  : 669 

speed  of  machine 385,     669 

'         statutory  duty  to  stop  machine : , . . .     675 

stopping    machine 671-683 

stopping  on  signal  of  driver ^ 678 

tendency  of  automobiles  to , 43 

6 

Gaiages 

burden  of  proof  in  action  against  garage  man '.  255 

construction  of,  regulated    235 

conversion  of  machine  in .• 251 

covenant   forbidding    231 

defective 258 

defined 229 

delay  in  making  repairs 253 

extinguishment  of  lights  before  delivering  gasoline 239 

fire  proof,  required 239 

garage  keeper  as  a  wheelwright 229 

insurance  against  injury  in 1032 

keeper  as  carrier 165 ' 

liability  for  acts  of  chauffeur 256 

liability  for  chauffeur  furnished  by 835 

liability  for  sale  of  inferior  oil 254 

liability  of  keeper 245-259 

liability  of  keeper  for  fire 246 

licenses  for  storing  gasoline  and  oils 235 

licensing  of    235 

licensing  of  vehicles  used  for  hire 185 

lien  for  storage  , 1083 

liens 1078-1090 

location  of   » 236 

machine  kept  in,  liability  of  owner 842 

machine  stolen    247 

;        manner  of  construction  of 239 
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,   piatters  pertaining  to 228-25» 

negligent  repairs  to  machine ■■••■, 253. 

,,  nuisance,   as   a 230 

pedestrian  entering,  struck 25ft 

;     .  private  hire  of  automobiles •,••,,•.••; ■  •  •  ■  •217-227 

register  of  repairs   .' :  ■ :  •  •    ,  241 

,  ,  regulation  of    234-241 

■_    removal  from,  effect  on  insurance .•  ■  •  • .-   1028 

.irepairs  to  machine  on  authority  of  chauffeur.  ....  j ...............  .     243^ 

replevin  by  keeper  of 22ft 

,..,  rights  of  keeper . .     242 

.,    "  stable,"  not  a ." 231 

status  of  keeper   .....>....,... ....  ...     22ft 

towing  disabled  machine    :•-■;•■ ,-., -. 257 

Gas 

,    qrdjnanceS  as  to  the  escape  of 90 

^  ■-.  '  :^      .  ■  I.  , 

Gasoline 

licenses  for  storing 235 

lights  on  machine  extinguished  be^e  receiving 23ft 

purchased  by  chauffeur,  liability   oi  ovirner 833 

storage   of    ; 23ft 

storage  of,  as  nuisance. .'.''...."... ........: 231 

Gasoline  engine     (See  "  Engine.") 

Gasoline  tank 

ordinance  forbidding  maintenance  of 28S 

Gates  '  -  -.      I.  ,  ■' 

railroad   crossing    - 721 

Glaring 

defective '.".' 417 

General  statutes     (See  "Statutes.")  '  '     "'  -    ih! 

Grade  crossings     (See  also  "Railroads.")  •  •  i^^:  i. 

collisions   at    .'.'....'.  .'.".!'.*?>;.;■. ....  .694-751 

Gross  negligence 

contributory  negligence  as  defense  to.  ...':.......:'."'.''.'■:.  t;  .i- 565 

See  also  "Negligence."  ■•'.!>■.-':•'..■ 

Guaranty     (See  "  Sales;"  "Warranties;") 

Guardian  '" 

purchase  of  automobile  by V ! .';  1051 
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Guard  rails' 

necessity  of    925 

Guest     (See  also  "Passenger.") 

contributory  negligence  of 905 

cyclist,  of   650 

death  of,  as  homicide 981 

directing  operation  of  machine,  liability  of  oWher 828 

failure  to  warn  driver  of  dangers 914 

imputation  of  driver's  negligence  to 892 

injury  from  defective  highway 938 

liability  for  injury  to 887 

lookout  by   908 

Opinion  of,  as  to  speed 1107 

pernlittiilg  excessive  speed  916 

reliance   on  driver 909 

remaining   in   machine    916 

rfesponsibility  for  crimes  of  chauflfeur 954 

riding  in  defective  machme 917 

ridltig  With  intoxicated  driver 913 

status  of   887-917 

H 

Habits 

■'  evidence  of   1118 

Hackney  coach     (See  "  Taxi  Cabs.") 

taxicab,  as , ,,-.-  •>., 164 

Hack  stands 

regulation  of ...,, . .  .203-205 

revocation  of  license   ,.-•,!■  r 187 

Highways     (See  also  "  Law  of  Road.") 

assumption  of  danger  of  defeptive 936 

assumption  that  travelers  will  use  care , 432 

bridge  as  a,  public 19 

care  at  street  crossings   341 

care  when  violating  law  of  road 343 

collisions    at   railroad   crossings .  .694-751 

collision  of  automobiles  with  pedestrian 501-619 

collision  of  two  vehicles 445-500 

collision  with  street  car   , 752-800 

collision  with  vehicle  standing  in  street 476 

confused  pedestrian    519 

contributory  negligence  in  violating  law  of  road 487 

contributory  negligence  of  pedestrians 564-619 

contributory   negligence   of   person   injured   from   defective 933-940 

crimes  ........ 951-1000 

defective   bridges    . . ._ 925 
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defective  culvert   928' 

defined IS 

distance  from  curb    •  ■  ■     297 

drawbridge  keeper  negligent    928 

driving  automobile  along  street  railway  track .  .777-781 

driving  on  wrong  side  of 296 

equal  rights  of  automobiles 54 

exclusion  of  automobiles  from 278 

exclusion  of  public  vehicles  from 193 

excuse  for  violation  of  law  of  road 324-329 

frightening   horses    653-693 

Tioles  or  excavations    923 

homicide  in  operation  of  machine 976-984 

include   streets    22 

injury  to  animals    625 

injury  to  workman  in   520 

jitney  routes  regulated  2I0S 

judicial  notice  of  law  of  road 1092 

law  of  the  road   .* •■••■: 291-329 

law  of  road  as  to  turning  corners 308-311 

law  of  road  as  to  two  vehicles 451-478 

law  of  road  at  intersecting  streets, 311-315 

leaving  car  in  street  unattended . .  .' 419-423 

liability  for  acts  of  driver 801-886 

liability  of  abutting  owner   for  defective 931 

lights  required  on  vehicles 423-428 

lookout  for  defects  in :..... 410j    936 

municipal  knowledge   of   defective   highway 930 

municipal  ordinances  as  to 89 

necessity  of  guard  rails 925 

negligence  in  operation  of  automobiles .330-441 

no  insurance  of  safety  of ;...... 921 

notice  of  injury  from  defective. 931 

obstructions  in 921 

obstructions  placed  in  streets  by  third  persons. ...'!....':.......:     923 

opinion  as  to  safety  of ' , .  .  .  .  t 920,  1101 

overtaking  and  passing  travelers -. 302-30S 

passenger  injured  from  defects  in \. 938 

pedestrian  at  street  crossing 537-541 

pedestrian  stopping  in    '.'.'. 60O 

pedestrian  walking  along 533^     57s 

plkce  reserved  for  pedestrians 529 

proximate  cause  of  injury  from 929 

purchase  of  automobile  for  use  in  repair  of. 1053 

racing  as  a  crime 955 

racing  on .' 61 

1-egulations  for  obstruction  of. 282^ 

regulation  of  law  of  road ; 284 

regulation  restricting  parking   422 
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Highways — Contimued.  ,    . 

relative  rights  of  automobile  and  street  car 753-762 

restriction  to  certain  streets 194 

right  of  automobilist  to  use ,.  ..y. ; 51 

right  of  cyclist  to  use ^ . .  . .,. , 54 

right  of  cyclists   ,.     620 

rights  of  horseback  travelers 622 

rights  of  horses    654 

,   right  of  traveler  to  assume  safety  of 934 

right  to  use 47-63 

safety  of,  for  automobiles 918-940 

signals  from  one  driver  to  another 318 

slippery  surface    927 

slovifer  vehicles  at  curbs 305 

.    speed  at  street  intersections 381 

speed  on  defective   937 

speed  over  bridges   384 

speed  regulations   276 ' 

standing  vehicles    ^.  w 285 

status  of  guests  and   passengers 887-917 

statutes   forbidding   use  of 126 

statutes  imposing  liabilities  for  injuries 287 

towing  disabled  vehicles   429,    455 

turning  or  backing  machine   316 

.    unregistered  machine  as   trespasser 150 

use  of,  by  automobiles ■.,.., 27 

use  ,of  traction  engine 441 

vehicle  left  standing  in 552 

.violation  of  law  of  road  as  evidence 320 

what   constitutes    19 

width  of 928 

Hire     (See  also  "  Taxi  Cab.") 

car  let  for,  liability  of  owner 839 

imputation  of  negligence  to  passenger  for 905 

license  fee  on  machine,  used  for 136 

'        private,   of   automobiles    T. 217-227 

public   carriage   for 160-216 

regulation  of  vehicles  used  for  public 165-210 

use  of  machine  for,  effect  on  insurance  policy 1027 

History- 
automobiles,   of 24-29 

Holes 

highway,  in ,  923 

Homicide     (See  also  "  Criminal  Law.") 

accidental  killing 981 

burden  of  proof   '.". .. ., 982 
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Homicide — Continued. 

cbtitrlbutdry  negligence  of  deceased  as  deiehSe 565,  983 

death  of  passenget  981 

negligent  di-iving  as  manslaughter  978 

priof  reputation  df  chaufleUT  for  care 983 

race  causing    980 

reckless  driving  as  murder 976 

responsibility  of  owner 962,  982 

/    unusual  speed  as 980 

Horn    < See  also  "Signals;"  "Warning.") 

failure  to  sound  when  passing  horses 667 

frightening  horses    ■. 664 

negligence-  in   sounding    404 

regulation  requiring 407 

sounding,  before  crossing  railroad  733 

Horseback  travelers 

contribiitiory  negligence  of  624 

Taw  of  road  as  to 306 

right-  of    .\ : 622 

Horse  Pbwer 

linense  according  to 74 

license  fees  according  to .73,  86,  135 

machine,  of,  misrepresentation  as  -to 10S8 

Horses    <See  also  "Animals;"  "Frightening  Horsfes.") 

frightening  .  .  . , .'......:..... .  -. : .653-693 

injury-  to    ■..-... -. 627 

rights    of    ....;...-......:.. 654 

Hotel 

taxicab  service  for 804 

Hours 

exclusion  of  automobiles  from  highways  duriiig  certain 279 

jiiney  service,  regula-ted    ' 806 

Household  effects 

automobiles  as    2 

Humanitarian  doctrine 

collision  with  street  car   789 

injury  to  pedestrian   610 

Husband  and  wife 

imputed  negligence    003 

joinder  of  causes  of  action 434 

liability  for  operation  of  machine 861 

reliance  of  wife  on  husband 010 
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Identification 

furnishing,  in  case  of  accident , 993 

machine,   of,   from   track 1103 

machines,  of,  regulations   for 282 

number  plate,  of,  lights  for   423 

speed  offender,  of    965,  972 

through  registration    115 

JUumination     (See  "Lights.") 

Implement 

trade,  of,  automobile  as  a 11,       46 

Implied  warranties     (See  "Warranties.") 

Imputed  negligence     (See  "Negligence;''  "Contributory  Negligence.") 

driver  to  guest 892 

husband  and  wife    ■ 903 

liability  for  acts  of  driver 801-886 

passenger  in  public  automobile 214 

parent  and  child 904 

Increased  damages 

violation  of  law  of  road 460 

when   allowed    438 

Incumbrance     (See  "  Lien.") 

Indemnity  insurance     (See  "  Insurance.") 

Independent  contractor 

using  machine,   liability,  of   owner 840 

Indictment 

failure  to  register  machine 990 

larceny  of  automobile   987 

Infants     (See  "Children.") 

'party  to  sale  of  automobile 1051 

Information 

speed  violation    965 

Injury     (See  "Damages;"  "Negligence.") 

Inspection 

duty  of,  by  purchaser  1058 

jitney,  of    210 

T3 
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Instruction     (See  "  Interpretation.") 

chauffeurs,   of    \ 26S 

Instructions 

measure  of  damages    941 

rights  of  parties  447 

Insurable  interest 

automobile 102S 

Insurance 

accident 1049 

collision 1030 

with  stationary  objects    103O 

water 1031 

ditch 1031 

portion  of  road  103 1 

curbing 1031 

down    embankment    i 1031 

upset  Of  machine    I'OS^ 

while  in  garage    lOSZ 

amount  of  recovery   1032 

recovery  against  third  person  for  injury 103S 

subrogation  of  insurer    1033 

evidence  of,  in  action  with  third  person '. 1042 

fire,  construction  of  policy  1023 

insurable  interest   1023 

false    representations     1023 

change  of  title   1025 

incumbrance  on  property   1026 

private  garage  warranty    1026 

safeguarding  machine    1027 

use  for  rent  or  hire 1027 

determination  of  amount  of  loss ^.  1028 

acceptance  of  repairs  in  lieu  of  money 1029 

valued   policy    1029 

indemnity   1034 

validity  of    1034 

authority  of  company  to  write 1034 

stipulation  to  defend  suits 1D34 

assumption  of  defense  of  action 1035 

indemnity  of  partners   103S 

action  against  ofBcer  of  insured  corporation 1036 

age  of  driver   1037 

change  of  use  of  machine 103& 

notice  of  accident    1038 

failure  of  insured  to  co-operate 1039 

interference  with  negotiations  for  compromise 1039 

necessity  of  trial  of  action 1040 

consent  of  insurer  to  settlement . . 1040 

amount  of  recovery   1042 
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Insurance — Continued. 

evidence  of  insurance    1042 

action  by  injured  person  against  company 1043 

theft 1045 

conversion  without  intent  to  commit  crime 1045 

pilferage ' 1045 

larceny  by  trick  or  device. .  . 1046 

persons  in  service  of  owner 11046 

proceeds  of  sale  of  automobile 1046 

sufBciency  of  proof  of  theft 1047 

amount  of  damage   1047 

subrogation  of  insurer   .* 1048 

Intent 

assault 984 

furnishing  identity  in-  case  of  accident 995 

ignorance   of  speed  limit 962 

larceny  of  automobile   987 

violation  of  speed  regulation 961 

Intention.     (See  "Intent.") 

Interpretation 

fire  insurance  policy    1023 

motor  vehicle  statutes    77 

statute  imposing  high  degree  of  care 344 

Intersecting  streets     (See  also  "  Street  Crossing^.") 

collision   of  two   vehicles    473-478 

defined 23 

equal  rights  of  travelers    311 

"injury  to  pedestrian   537-541 

law  of  road  as  to 311-31^ 

law  of  road  as  to  turning  corners 308-311 

looking  for  street  cars 763 

lookout  for  travelers   409-413 

rights   at 56 

speed  of  machine  turning  corner 551 

street  car  and  automobile 753 

warning  of  approach   _. 403 

Interstate  commerce 

contract  for  shipment  of  automobiles 1005 

federal  control  over  motoi-ing 97-108 

law  licensing  and  registering  machines 125 

tax  on   sales    1077 

taxation  of  vehiclea  in  transit 288 

Intoxicated  person 

contributory  negligence  of   607 

injury   to    542- 
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.Intoxicating  liquors 

forfeiture   of   automobile   carrying 10,       11 

Intoxication 

chauffeur,  of . ■ 3Si 

driving  machine  under,  as  a  crime .' ,  . .  .  .  991 

passenger  riding  with  intoxicated  driver 913 


J 

Jitneys 

abrogation  of  license  of ■  •  •  .      178 

bonds   of    ~.  .196-203 

carriage  of  passengers  in 160-216 

common  carriers,  as 163 

dangerous  speed  forbidden 210 

defined ^'...  ■''.'.  ....      162  v 

degree  of  care  by 345 

discrimination      170-175 

display  of   license   by .rv.  .     210 

distinguished  from  other  carriers 171 

driver  diverging  fi'om  route * .".'".':'!.'".  .      823 

enactment  of  ordinances   : '.'.  .'I'r'.''. .  .' .      179 

exclusion   from   streets    .'.'.'.'...'!..      193 

injury  to  passenger 210-212 

inspections   of    210 

liability  for  acts  of  driver  of ...  ^ '...".'!...     212 

Mdenses    of '.  .' :  .  .  .183-193 

lighting  of ' .      209 

municipal  regulation  of ; 175-180 

ordinances   regulating 93 

penalty  for  violation  of  regulations 210 

rate  of  fare .  .  :'. 208 

recovery  of  fare '.  .     214 

regulation   of '.'.  .  .165-210 

regulation  of,  by  public  utility  commission 181 

restriction,  to  certain  streets ". 194 

revocation  of  license    187 

routes   and   schedules  regulated    206 

service  of  process  on   210 

status   of    163 

tax  on  gross  receipts    209 

use  of  trailers  forbidden . 210 

Joinder 

causes  of  action 434 

Joint  enterprise 

driver  and  passenger  engaged  in   900 
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Joint  ownerships 

automobile,  of   872 

Joint  wrongdoers 

defective   highway    933 

drivers  of  two  vehicles   481 

frightening  horses    689 

Joy-riding 

assumption  of   risk    5 

defined 5 

Sunday,  on,  hire  of  auto  for 226 

Judicial  notice 

law  of  road,  of 294,  1092 

municipal   ordinances    '. 1093 

nature  of  automobile   1092 

proof  of  ordinance   95 

speed    ordinances    958 

Jury     (See  "Province  of  Jury.") 

E 

Keeper  of  garage     (See  "Garages.") 
Keeping  to  right     (See  "Law  of  Road.") 

L 

Laborers     (See  also  "Workman.") 

contributory  negligence  of  608 

Lamps     (See  also  "  Lights.") 

trade  marks  in 1021 

Larceny 

automobile  in  garage 230,  247 

automobile,  of  987 

insurance  against 1045 

rented  automobile,  of 223 

Last  clear  chance 

auto  stalled  on  street  car  track ' ............'..  787 

collision    of    two    vehicles ..'.....!...  495 

collision   with    street    car .' 789 

cyclist .....' 647 

injury  to  pedestrian 610 

railroad  crossing 738 

\ 

Laundry 

chauffeur  after,  liability  of  owner 829 
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Law  of  road 

assumption  that  travelers  will  obey 432- 

bicyclist,  application  to 297 

care  when  violating  343 

collision    of   two   vehicles i. . . .  -  • .  .4SI-478 

cutting  corners  309 

cyclist  violating  645 

distance  from  curb 297 

driving  machine   on   sidewalk 319 

driving  on  wrong  side  of  highway 296 

driving  past  street  car 527 

duty  of  pedestrian  to  look  out  for 580 

establishment  of •  •     292 

evidentiary  value  of  violation 362 

excuse  for  violating 324-329 

injury  to  cyclist , ■  • 628 

injury  to  pedestrian 534 

intersecting  streets 311-315 

judicial  notice  of 294,  1092 

matters  pertaining  to  291-329 

meeting  and  passing  other  travelers 298-301 

municipal   regulations   as   to 89 

negligence  in  adhering  to 329 

overtaking  and  passing  travelers 302-308 

pedestrians,  application  to 294 

presumption  of  negligence  from  violation 320 

proximate  cause   of  violation 323 

regulations  as  to       284 

reliance  by  pedestrian  on 595 

reliance  on   492 

signals  from  one  driver  to  another *. , 318 

skidding  as  excuse  for  violation  of ; 329 

slower  vehicles  at  curb 305 

street  railway  cars,  application  to 295 

tr^le  damages  , ■  .     460 

turning   corners .  308-311 

turnings  or  backing  machine •  • 316 

violation  during  darkness  326 

violation  imposes  higher  degree  of  care 323 

violation  of,  as  a  crime ■ 991 

violation  of,  as  contributory  negligence 484 

violation  of,  as  contributory  negligence  to  injury  from  defective  high- 
way   ; 935 

violation   of,    as    evidence 320,     455 

violation  of,  collision  with  street  car 786 

violation  to  avoid  negligence  of  another 327 

violation  to   avoid   obstruction 326 


Laws 

conflict  of      434 
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Legislature     (See  "Regulation.") 

definitions  by  12 

power  to  regulate  automobiles 64-77 

ieyy     (See  "Execution." 

License  fees 

beyond   coat   of   registration . . . ; 128 

chauffeurs •-....•• 268 

discrimination 73 

discrimination  against  non-residents 74 

discrimination  in 86 

disposition  of  .  .   . .  i 145 

garages,  of   235 

graded  on  horse  power 135 

limitation  on •  • 105 

nature  of 112 

operation  of  ordinance  imposing 180 

public  automobiles,  of 187 

seating   capacity   according   to ■  • •  • . .  136 

Licenses 

chauffeurs,  of  266-271 

chauffeurs  of  public  vehicles,  of 193 

display   of,   by   jitney •  ■ 210 

exclusion  of  automobiles  from  highways  until  procurement  of 278 

failure  of  chauffeur  to  have 270 

as  a  crime ^ 990 

garages,  of 235 

^       hack  stands,  of   203 

jitney,   not  franchises   187 

motor  vehicles,  of 109-159 

nature  of Ill 

not  contracts 186 

presumption   of   ownership   from 874 

public  automobiles,  of 183-193 

revocation  of  Ill,     187 

Liens 

automobiles,  on 1078-1090 

chattel  mortgages   1085,  1086 

conditional   sale  of  machine 1086-1090 

effect  on  insurance 1026 

injuries  caused  by  machine 70,  287,  1089 

repairs,  for 1078-1083 

filing  notice  of  lien    1080 

priority  of  lien  1080 

loss  of  lien  by  surrender  of  machine 1082 

1,033  of  lien  by  excessive  demand 1083 

assignment  of  lien 1083 

storage 1083 
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Lights 

,     absence  of,  as  eontributary  negligence 490 

absence  of,  as  criminal  offense 998 

animal   drawn   vehicles 427 

duty  'of  pedestrian  to  carry 574- 

extinguished  while  receiving  gasoline '239 

frightening  horses 684 

.  -   hours  for  illumination 425. 

injury  to  pedestrian 552 

leaving  car  in  streets  unattended 421 

lookout  for  defects  in  highway : '.  .  : 937 

passenger  permitting  defective      917 

proximate  cause  .  .   .' 42ft 

requirement  of   423-42S 

search,  prohibited 426- 

speed  at  night      37ft 

suflSciency  of 426 

tonneau  of  jitney,  in 209 

vehicle  obscured  by 449i 

Liquors     (See  "  Intoxication.") 

Listening 

railroad   crossing   at 707 

street  cars,  for 765' 

Liveryman 

registration   by 143 

Livery  stable 

garage   as   substitute  for 229' 

Location  ' 

garages,  of   ; 236 

Lookout 

by  passenger  at  railroad  crossing 718 

defects  in  highway,   for 93ft 

duty  of  cyclist 641 

for  other  vehicles 485 

injury   to  cyclist 635 

intersecting  streets,   at 474 

passenger,  by   908 

pedestrian,    by     .574 

pedestrians,  for   541 

pedestrian    looking    back 584 

railroad  crossing,  at ,.  .^  707 

street    cars,    for 763-773 

street  railway,  by 794 

street  railway  passenger,  by., 596 

view  of  pedestrian  obstructed 581 
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Xottery 

sale  of  machine  for 1056* 

M 

Machine 

automobile  as    12 

automobile  as  a  dangerous 31 

automobile  not  merely  a 30 

Mandamus 

compelling  right  to  use  toll  roads 61 

Manhole 

injury  to  automobile  from 922 

Manslaughter     (See  "Homicide.") 

negligent  driving  as ' '978 

Manufacturers 

discrimination  as  to    74 

duty  to  make  repairs  1018 

fixing  retail  price    1015 

liability  for  defects 1016 

license  fees  of   •. - 137 

relation  with   owner 1016 

return  of  parts  to   1008 

rights  and  liabilities  of 1001-1021 

sharing  profits  with  owner    1019 

trade  marks  of   1019 

Market  value 

damages  to  automobile   942 

Massachusetts 

effect  of  failure  to  register  machine 149 

Master  and  servant     (See  also  "  Chauffeur.") 

agent  trying  to  sell  machine 843 

automobile  school,  liability  of 845 

car  let  for  hire   839 

chauffeurs 260-275 

chauffeur  after  laundry   , 829 

chauffeur   after  his  meals 830 

chauffeur  loaned  to  another 834 

chauffeur  permitting  another  to  run  machine 831 

chauffeur  taking  passenger    831 

chauffeur  teaching  operation  of  machine 845 

chauffeur  testing  machine   829 

competency  of  chauffeur   355 

corporations,  liability  of    i 865 
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Master  and  servant — Continued. 

defective  garage    25» 

divergence  by  chauffeur  from  proper  course .' 822 

driver  under  direction  of  owner's  family 82S 

efnployment  alone  not  sufficient  to  charge  owner  with  servant's  con- 
duet  809 

fellow  servants  of  chauffeur   84ft 

independent  contractor  using  machine 840 

joint  ownership  of  machine   872  - 

liability  of  owner  riding  in  machine 815 

liability  fSr  acts  of  driver 801-886 

liability  for  defective  machine 805 

liability  for  repairs   83S 

liability  of  bailee   869 

liability  of  garage  man  for  acts  of  driver 25S 

liability   of   municipalities 867 

liability  of  passenger  for  acts  of  driver , 871 

liability  of  seller  for  acts  of  servant ^ . .  .  86S 

machine  and  driver  loaned 837 

machine   kept   in   garage 842 

machine  loaned  to  third  person 838 

negligence  of  servant  imputed  to  master 902 

ownership  alone  does  not  create  liability   803-809 

parent  and  child  as 861 

physical  condition  of  chauffeur   .- 356; 

presumption  of  control  from  ownership '  876 

private  use  by  chauffeur   , 819 

ratification  of  servant's  act ' 873 

seller's  agent  accompanying  purchaser   84S 

statements  of  chauffeur  as  evidence  against  owner 84S 

use  of  machine  without  consent   of   owner 817 

verdict  exonerating  chauffeur  but  holding  owner 884 

Meals  ' 

chauffeur  driving  car  for,  liability  of  owner 830 

Measure  of  damages     (See  "  Damages.") 

Meeting  and  passing     (See  "Law  of  Road.") 

Mental  anguish 

damages 436 

Military 

speed  of  machines   390 

Military  encampment 

licensing  bus  used  in . .' 186 

Minors     (See  "Children.") 

driving  machine    358 

driving  machine,   effect   on   insurance 1037 
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Mirror 

failure  to  attach 786 

Misdemeanor     (See  "  Criminal  Law.") 

Misjoinder 

causes    of    action 4^4 

Model 

machine,  of,  misrepresentation  as  to 1057 

Monopolies 

fixing  price  for  sale  by  dealer ,1015 

Mortgage     (See  "Chattel  Mortgage.") 

Mortgagee  ' 

registration  of  machine  by. 144 

Motor 

defined  4 

stopping  to  avoid  frightening  horses . .  .' 675 

Motor  car 

English  definition 12 

outlaw,   not   a 32 

Motor  carriage     (See  "Automobile.") 

Motorcycle     (See  also  "Cyclists.") 

carriage,  as    15 

defined 14 

left  in  garage  ....■»• 246 

motor    vehicle    as 13 

regulations  giving  rights  to . 285 

Motor  hacks     (See  "  Taxicabs.") 

Motoring 

defined   4 

federal    control    over 97-108 

Motorman 

opinion  of,  as  to  speed  of  automobile 1109 

Motor  vehicles     (See  "Automobile.") 

motorcycle,  as   13 

legislative  definition  of 12 

sled   as    14 
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Mules     (See  "  Frightening  Horses.") 


Municipal  corporations 

effect  of  violation  of   ordinance 360-3/1 

exemption  of  vehicles,  of,  from  license 74 

garages,  regulation  of 234-241 

injury   to  employee   of S22. 

injury  to  machine  from  defective  highvyay 918-940 

inspection  of  jitneys • 210 

judicial  notice   of   ordinances ' 1093 

knowledge   of   defective   highway 930 

liability  of,  for  acts  of  its  chauffeurs 867 

license  fee  on  police  or  fire  vehicle 136 

licenses   for   storing  gasoline   and  oils ,  ■  ■  •  ■ 235 

licensing  chauffeurs   of   public   vehicles 193 

licensing   of    chauffeurs 266-271 

licensing   of   garages ' 235 

licensing  of  public  automobiles 183 

notice  of  injury  from  defective  highway 931 

ordinance  requiring  obedience  to  traffic  officer 319 

power  to  register  and  license  machines. 117-122 

power  to  regulate  .automobiles 67,   78-96 

purchase  of  machine  by 1053 

registration    of    vehicles • 89 

regulation  as  to  smoke  and  odors 285 

regulation    for    identification   of   machines 282 

regulations  for  obstruction  of  streets 282 

1  regulation  of  advertising  on  public  vehicles 284 

regulation   of  chauffeurs 263-270 

regulation  of  fare  of  public   automobile 208 

regulation  of  hack  stands 203-205 

regulation    of    public    vehicles 175-18W 

regulation   requiring  bonds   of   jitney -. 196-202 

restriction  of  jitneys  to  certain  streets 194 

routes  and  schedules  of  jitneys  regulated 206 

solicitation   of  taxieab   passengers   forbidden 204 

speed  of  police  .and  fire  vehicles 87 

speed    regulations     276 

taximeters   required   on   taxieabs ■    207 

Municipalities     (See  "  Municipal  Corporations.") 

Municipal  ordinances     (See  "Ordinances.") 

Murder     (See  "Homicide.") 

reckless  driving  as 976 

Mutuality 

agency  contract,   of 1003 
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Name 

on  machine,  presumption  of  ownership 875 

Nature 

automobile,  of   30-46 

bicycle,   of  34 

license,    of  110 

Navy 

speed  of  military  machines. .  •. 390 

Negative  evidence 

absence   of  warning  by   railroad 747 

Negligence     (See  also  "Law  of  Road;"  "Proximate  Cause.") 

abutting  owners,  defects  in  highway 931 

action   against  insurance   company 1043 

action  by  conditional  vendee . .  .' 1087 

adhering  to  law  of  road 329 

assumption  that  travelers  will  use  care 432 

avoidance  of  dangerous  situa,tion 350 

care  after  accident .  .< 1118 

care  at  street  crossings 341 

care  in  avoiding  vehicles 442 

care  when  violating-  law  of  road 343 

chauffeur  towing  disabled  machine 257 

chauffeur   under  .age 266 

children  climbing  on  machine 518 

collisions  at  railroad  crossings 694-751 

collision    of    two    vehicles 442-500 

collision   with    pedestrian 501-619 

collision   with    street   car 752-800 

collision  with  vehicle  standing  in  street .     476 

competency    of   driver 354 

concurring  negligence  of  third  party .  .  .  .^ 353 

conduct  of  driver  in  an  emergency 349 

confused    pedestrian     519 

contributory,  in  general 431 

traveler  injured  by   defective  highway .' 933 

as  defense  to  homicide 983 

children     602-609 

cyclists    639-649 

guest  or  passenger 905 

pedestrians        564-619 

control  of  machine 398 

defective    garage 258 

defective  highways    918-940 

defective    machine . , 417 

degree  of  care  at  railroad  crossings 698; 
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Negligence — Oontinued.  : 

degree  of  care  required  in  operation  of  automobiles 333-346 

degree  of  care  to  avoid  frightening  f orses ■     655 

driver   of  frightened  horses 684-688 

driving  automobile  along  street  railway  tract 777-781 

driving  machine   on   sidewalk .-     319 

driving  niachine  past  street  car 522-529 

dtiving  past  street  car 522-529 

effect  of  failure  to  register  machine 149-158 

effect  of  violation  of  regulation 360-371 

excessive   speed   as    contributory 491 

excessive    speed    as    evidence    of 391-394 

excuse  for  violation  of  law  of  roads 324-329 

failure  of  brakes  to  work 449 

failure  of  chauffeur  to  have  license 270 

failure  to  give  warning 406 

failure  to  have  license  for  public  veliicle 192 

fire  in  garage ^.  •     246 

frightening    horses 653-693 

garage  keeper,  of,   riot  chargealile  to   owner 230 

grade   crossings    .694-751 

guest's    and    passengei- 887-917 

guest,    injury    to . . 887 

homicide,    as i  976-984 

imputation  of,  to  passenger  in  public  automobile. .  . ; 214 

imputation  to  guest  or  passenger '. 892 

in  stopping  ......  i ... 403 

injury  to  automobile  from  wagon '.....; 450 

injury    to    children .513-519 

injury  to  passenger  in  public  automobile!.  .  .' 210-212 

intervening  .agency 354 

intoxication    of    driver ' 357 

joint  liability  of  two   drivers '. 481 

law   of   the   road 291-329 

law  of  the  road  as  to  vehicles 451-478 

leaving  car  in  street  unattended 419-423 

liability  for  acts  of  chauffeur  of  garage 256 

liability    for    acts    of    driver '801-886 

liability  for  acts  of  driver  of  public  automobile 212 

liability  of  chauffeur  to  owner 275 

liability   of  garage   keeper 245-259 

liability  of  owner   for  injury 272 

liability   of   manufacturer 1016 

liability  of  parent  for  acts  of  cliild 84i) 

lien  on  machine  for  injuries 1089 

looking    for    street    cars .763-773 

look  out  for  travelers 409-413 

moving  machine  vmder  direction  of  police  officer 351 

noise 413 

other    acts    of 1117 
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operation  of  motor  vehicles  in  general 3310-441 

operation    of   trains 744-751 

physical    condition    of    chauffeur 356 

place   reserved   for   pedestrians 529 

pleading  injury  to  pedestrians 559 

private    hire   of    automobiles .• .  .  218-223 

proximate  cause  of    351-355 

collision  with  street  car 761    ' 

injury   from   defective   highway 929 

injury  to  pedestrians    506 

violation  of  law  of  road 323 

violation    of    regulation    366 

speed   372 

racing   on   highway    62 

recovery  by  mortgagor  for  injuries 1086 

repairs  by  garage  man  253  , 

relative  rights  of  automobile  and  street  car 753-762 

reliance  by  pedestrian  on  care  of  chauffeur 592 

rights  of  cyclists  620 

rights  of  horsesback  travelers 622 

skidding        415 

spectator  of  race  61 

speed  not  exceeding  limit.  , 395 

speed  of .  machine 371-398 

statutes  imposing  liability  for  injuries  from  machine 287 

stopping   machine    400 

stopping  machine  to  avoid  frightening  horses 671-683 

street  railway  company,  of ^ 793 

street  railway,  of,  burden  of  proof 759 

sudden  stop        489 

sufficiency  of  compliance  with  statutes 430 

towing    disabled    vehicle 429 

turning  or  backing  machine  .■ 316 

unavoidable   accident    348-351 

unavoidable  accident  to  pedestrian 510 

unreasonable   speed   prohibited - 373 

use    of    traction    engine i . . .'. 441 

violation  of  law  of  road  not  negligence  per  se 455 

warning  of  approach    403 

Night     (See  also  "  Lights.") 

control    of    machine    at 400 

exclusion   of  automobiles   during 279 

leaving  car  in  street  unattended 421 

of  machine  at 376 


Noise 

estimate  of  speed   from : 1113 

frightening   horses    633-668 
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negligence   in   making 413 

opinion  as  to 1 103 

Non-residents 

discrimination  as   to 74 

exclusion   of    from   highway 61 

registration  and  licensing   137 

service   of   process   on 28& 

statutes  imposing  license  fee  on 126 

Notice 

accident,  of,   to   insurance   company 1038 

lien  on  machine 1,080 

Nuisance 

automobile  as  a 31 

garage  as  a 230 

obstructions  in  highway  as 932 

Number 

removal  of  manufacturer's  as  a  crime 090 

Number  plate 

display  of  '.  147 

display  of,  by  jitney , 210 

failure  of  state  to  deliver. 127 

light  for   identification   of 423 

regulation    recjuiring    . 123 

requirements  of \ 282 

0 

Object 

law    of    road,    of 293 

Observer       >  , 

opinion  of,  as  to  speed  of  macliine 1105 

Obstacle 

violation  of  law  of  road  to  avoid j  ^ 326 

Obstructions 

abutting   owner,   when   liable   for 932 

highways,  in 921 

highway  in,  placed  by  third  persons 923 

municipal  ordinances  prohibiting .' _. .  89 

railroad,  of 748 

railroad    crossing    ajt 713 

violation  of  law  of  road  to  avoid 326 
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Odors 

judicial  notice  of  capalility  of  maciiine  to  emit 1093 

ordinances    as    to 90 

'     regulation  as  to , 28& 

Offenses     (See  "  Criminal  Law.") 

Oils 

licenses    for    storing    235 

purchased  by  chauffeur,  liability  of  owner 833 

sale   of  inferior    , 254 

storage    of    239 

storage  of,  as  nuisance 231 

Omnibuses 

public  carriage  for  hire 160-216 

Operators     (See  "Chauffeurs.") 

Opinion 

competency   of  chauffeur    1102 

competency  of  driver  35& 

defects   in   machi^e    1102: 

distance  iji  which  machine  can  be  etppped 1103 

distance  in  which  object  can  be  seen 1103 

driver,  of,  as  to  speed 1 104 

estimate  of  speed  from  track " 1112 

foundation  for,  as  to  §peed 1 109 

identification  of  machine  from  track 1103 

manner  of  collision    1102 

noise  of  machine    1 103 

observer,   of,   as   to    speed 1105 

passenger,  of,  as  to  speed , 1107 

safety   of    highway 920,  1101 

speed   from   noise 1113 

speed  from  track    1112 

speed,   qualification  of  witnesses 1108 

value        1100 

warranties  contrasted   1061 

Ordinances     (See  also  "Regulations;"  "Municipal  Corporations.") 

criminal    offenses     951-1000 

driving  past  street  car   525 

effect  of  violation  of 360-371 

enactment  of    179 

forbidding  solicitation  of  taxicab  passengers 204 

ignorance    of    speed    limit 962 

judicial  notice  of 294,  958,  1093 

leaving  car  in  street  unattended ■ .  422 

licensing  chauffeurs  of  public  vehicles 193 

■         74 
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licensing  of  public  vehicles 183 

lights    required    i ....... 423-428 

pleading   of    ,.- •■ 3^9 

priority  at,  intersecting   streets •  •     476 

prohibiting    advertising    in    vehicles 284 

proof   of    ' 95 

punishing  passenger  for  failure  to  pay  fare 206 

punishment  for  violation  of 95 

regulating  fare  of  public  automobile 208 

regulating  garages    234-241 

regulating   hack   stands    203-205 

•    regulating    law    of    road 284 

regulating   motor    vehicles 78-96 

regulating    public    vehicles . ., 175-180 

regulating  public  vehicles,  reasonableness  of 178 

regulating    speed    ' .     375 

regulating  speed  past  street  cars ._ 380 

regulation  as  to  smoke  and  odors 285 

regulation   of   chauffeurs 263-270 

requiring  bonds  of  jitney " 196-202 

requiring   obedience   to   traffic   officer. 319 

routes  and  schedules  of  jitneyg  regulated. 206 

speed 549 

speed    approaching    street    railway ;  .'. 781 

speed  at  street  intersections... .' 381 

speed  of  railroad  trains 744 

speed   of  street   cars .'.-..; i 796 

speed  regulation 276,     957 

taximeters   required   on   taxicabs 207 

title    of 70,     125 

warning  of  approach  of  machine 406 

Outlaw 

motor  car  not  a 32 

Overtaking  and  passing     (See  "Law  of  Road.") 

Owner     (See  also  "Automobiles.") 

admissions  by    1098 

crimes    of    chauffeur... ■...•..'...>.■...  952 

defined    15 

liability    for    acts    of    driver , 801-886 

liability   of,    for   homicide  '  of   chauffeur 982 

machine  used  for  carriage  of  family 854 

relation    with   manufacturer -. 1016 

riding  in  machine,  liability  of 815 

use  of  machine  without  consent  of 817 

Ownership 

certificate  of  registration  as  evidence  of 158 

presumption  of 874 
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Pain 

declarations   of    ' 1099 

Parent     (See  also  "  Children.") 

contributory    negligence    of 607 

Parent  and  Child     (See  also  "  Master  and  Servant.") 

incompetent    driver     863 

liability  of  owner  for  operation  by  member  of  family 849 

machine   driven   without  owner's   consent .' 853 

machine   used   for   carriage  of   owner's   family 854 

relation  of  master  and  servant 851 

imputation  of  negligence 904 

Park   commissioner 

judicial   notice   of   regulation   of 95 

regulation    of   automobiles   by 83 

speed  regulations    957 

Parking 

prohibited    by    ordinance 422 

regulation  of   283 

Parks  .  (See  also  "  Park  Commissioners.") 

exclusion    of   automobiles    from 281 

Parol  evidence 

breach    of   warranty    1068 

fraud  in  sale  of  machine 1059 

Partners 

indemnity  insurance  of 1036 

liability  for   operation  of  machine 872 

'      registration  by    141 

registration    in   trade-name 141 

Parts 

received    in   evidence 1093 

Passenger     (See  also  "  Guest.") 

automobiles   as   carriers   of ; . 45 

chauffeurs    taking,    liability    of    owner 831 

carriage    for    hire 160-216 

contributory    negligence    of 905 

cyclist,  of  650 

dangerous  position  of 491 

death    of,    as   homicide 981 

degree  of  care  as  to 345 

driving  machine  past  street  car 522-529 
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Passenger — Continued. 

failure  to  warn  driver  of  dangers 914 

horse  drawn  vehicle,  in,  stopping  machine  on 'signal  or 681 

imputation  of  driver's  negligence  to 892. 

injury  from  defective  highway 938 

injury   to    ■ 887 

injury  to,   in  rented   automobile 22i 

joint   liability   of   two   drivers   to 481 

liability  for  acts  of  driver  of  public  automobile 212 

liability  of,  for  acts  of  chauffeur 871 

looking  for   trains 718 

lookout  by ,,, ..:.,... 908 

opinion  of,  as  to  speed ,...;..., 1107 

permitting  excessive  speed 916- 

punishment  for  failure  to  pay  fare 206- 

recovery  of  fare  from 214 

recovery   on   jitney   bond 200 

reliance   on   driver 909 

remaining  f  n  machine 916 

responsibility  for  crimes  of  chauffeur 954 

riding  in  defective  machine 917 

riding  on  doors  of  motor  buses  prohibited 209- 

riding   with    intoxicated    driver 91S 

solicitation    of,    forbidden 204 

speed   while   passing   street   cars 380' 

status   of         •. 887-917 

street  railway  contributory  negligence. 596' 

street  railway,  liability  of  company 799 

street  railway,    liability   of   automobilist ; 799 

tftxicab,  .assault  on 212 

unregistered  automobile  in,  injury  to 149-158' 

Pedestrians 

acts   in    emergencies    614 

aged 512' 

assisting  passenger  on   street  car ' .     527 

at  street  crossing 537-541 

autoniobile   on   wrong   side   of   street 534 

automobile    turning    corner ., 536" 

beggar     '.  .  .^ 512" 

Wind 512, 

care  of,  depends  on  surrounding  circumstances 568' 

children  in   street 513-519 

collision    of    automobile    with 501-619' 

confused /.  . . ,.  , 5ip 

continuing  to  look  for  machines 584 

contributory  negligence   of 564-619 

contributory  negligence   of    intoxicated .'     gor 

contributory  negjigence  of  children 602-607" 

contributory  negligence  of,  province  of  jury 617 
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carrying   umbrella    588 

cripple    512 

'    crossing  street  in  front  of  machine 589 

crossing   street ,  in   storm 588 

cross   walk,   on    536 

damages         ' 561 

deaf  ; '. .  512 

disabled,  contributory  negligence  of 607 

disab,led  vehicle  being  towed 555 

driving  machine  on  sidewalk 319 

driving  -machine  past  street  car ,  .  522-529 

duties    of    • 502 

duty  to  look  machines 574 

entering  garage,   struck  by   automobile 259 

failure  to  see  machine 585 

failure  to  stop  machine 546 

general  duties  of  665 

in  safety  zone   533 

intoxicated   512 

last  chance   doctrine    612 

law  of  road,  application  to 294 

looking  backward    584 

looking  before  crossing  street 575 

looking  out  for  violation  of  road 580 

lookout  for    40fl,  541 

machine   on   side   walk 347 

miscalculation    of   danger    by 591 

place   for  crossing  street ,' 570 

place   reserved   for 529 

pleading        559 

province    of   jury 561 

proximate  cause  of  injury  to 506 

recovery  by,  on  jitney  bond 200 

reliance  on  law  of  road 595 

reliance  on  proper  speed 594 

sidewalk,  on    530.  596 

signal   of   approach    to 552 

speed  and  control  of  machine 545-55 1 

speed  at  street  intersections 381 

speed   while   passing   street   cars 380 

standing  in   street    ; 543 

stopping  in   street    600 

towing  disabled  vehicle   429 

turning  or  backing  without  warning ^ 544 

unavoidable  accident   510 

walking  along  road   533,  573 

warning  of  approach  of  machine 403 

watching  race    601 

workman  in  street . .  , 520 
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Penalty 

violation  of  jitney  regulation 210 

Pent  roads 

defined 21  ■ 

Photographs 

admissibility   of    .' 1094 

Plate     (See  "  Number  Plate.") 

illumination    of,    crimes 999 

Pleading 

acts  of  chauffeur 847 

collision  of  .two  vehicles 49S 

frightening  horses    689 

injury  to  pedestrian 559 

ordinance,    of 369 

Pledge 

automobile,  of    1086 

Plying  for  hire 

defined    191 

Police  department 

license  fee  on  machine  of 136 

licensing   of   vehicles   of 74 

purchase  of  machine  by 1053 

speed   of   machine 87,     388,  963 

Policeman 

contributory    negligence    of ^ ^  609 

evidence  of,  in  speed  cases .~ 973 

Police  officer     (See  "Traffic  Officer.") 

Police  povirer     (See  "Regulations.") 

garages,    regulation    of 234-241 

licensing  and  registration  of  machines ,, 115 

municipalities   of    80 

regulation   of   automobiles 65 

regulation    of    chauffeurs 263-270 

regulation  of  public  vehicles 165-210 

Policy     (See  "Insurance.") 

Posting 

ordinances,  of  93,     958 
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Power  of  attorney 

required   from   jitney   proprietor 210 

Precautions 

evidence    of    subsequent IIJS 

Presumptions     (See  also  "Burden  of  Proof.") 

control  of  machine,  of 878 

from  violation  of  law  of  road 320 

negligence  from  violation  of  law  of  road,  rebuttal  of 324 

ownership   of  machine,   of 874 

skill  of  driver 356. 

violation  of  law  of  road 457 

,      violation   of  regulation,   from '. 360-371 

/Violation   of   speed   regulation 391-394 

Price 

supplies  and  repairs  by  garageman 342 

Principal  and  agent     (See  "Agency;"  "  Master  and  Servant.") 

Priorities 

lien   for   storage 1084 

lien    on    machine 1080 

Private  crossings 

street    railway    79S 

Private  hire 

automobiles,    of    217-22T 

Process 

regulation  as  to  service  of 280 

Property 

automobile    as    personal 30 

Province  of  jury 

collision    of    two  -  vehicles 499 

conduct  of  driver  in  emergency 349' 

contributory  negligence  of  chauffeur  colliding  with  street  car 792 

contributory    negligence    of    children 603 

contributory  negligence  of  passenger 908 

contributory    negligence    of    pedestrian 617 

crossing  street  in  front   of   street   car 775 

frightening    horses     ._ 692 

in   automobile   cases 439 

injury  to  cyclist   .-   650 

injury  to  pedestrian 561 

liability  for  act  of  chauffeur 885 
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Province  of  jury — Continued. 

looking  •  for  street  cars 766 

look  out  for  pedestrians 543 

pedestrians    in    emergency 615 

'    railroad  crossing    742 

reasonableness   of   speed    397 

running  machine  without  lights 425 

safety   of  highway 919 

speed   on   defective   highway / 937 

street  car  and  automobile  at  intersecting  streets 755 

sufficiency  of  lights 426 

sufficiency  of  warning j 408 

towing   disabled    vehi-cle 429 

value  of  opinion  evidence  as  to  speed 1106 

violation  of  regulation 365 

warning   of    approach 404 

Proximate  cause     (See  "Negligence.") 

absence  of  lights  on  animal  drawn  vehicle 428 

collision   of  two   vehicles 480 

concurring  negligence  of  third  party. 353 

contributory  negligence  in  case  of  two  colliding  vehicles 483 

contributory  negligence  of  cyclist 640 

<Jefective   highway    929 

,  failure  of  chauffeur  to  have  license 270 

failure  to  have  lights  on  machine 426 

failure  to  register  machine i  149-158 

brightening  horses    660 

injuries   to    pedestrians 506,  510 

intervening   agency    354 

intoxication  of  chauflFeur 357 

negligence  in  operation  of  machine 351-355 

speed    of    machine 372 

standing  vehicle  started  by  third  person 421 

street  railway  collision ; 7gl 

vehicle    left    standing    in    street 552 

violation  of  law  of  road 323 

violation    of    regulation 3g(3 

PuWic  automobiles 

carriage  for  hire lOg  216 

defined   ici 

Publication 

ordinances    of gg  pg jj 

Putjlic  highways     (See  "Highways.") 

defined   oq 

Public  hire 

automobiles,   of    ,      160-216 
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Public  utility  commissions 

regulation    of   jitneys ,. 181 

Punishment 

violation   of   speed   limit , 96S 

Punitive  damages 

frightening    horses 691 

injuries  to  pedestrian 561 

when   allowed    43T 

Purchaser 

registration  by    144 

Purpose 

registration,  of US 

motor  vehicles  statutes,  of 68. 

Q 

Question  for  jury    '(See  "  Province  of  Jury.") 

R 

Racing 

criminal    offense     955 

homicide  as  result  of 980 

spectator  of  race 601 

use  of  highways  for ^.  .  .  / 61 

Radiator 

received    in    evidence 1094 

Railroad  crossings 

acts  in  emergencies 740 

burden  of  proof  as  to  negligence /. 702 

care  of  taxicab  driver 705 

choice  of    723 

collisions  at ■ 694-751 

comparative  negligence   705 

contributory  negligence  of  auto  driver  in  general 695 

crossing   in   front   of  train 731 

defects    in    74S 

degree   of   care   at 698 

distinction  between  automobiles  .and  other  vehicles . , 698 

failure   to    see   train 716 

imputation  of  negligence  to  passenger 895 

last  clear  chance  doctrine 738 

looking   and   listening 707  ' 

looking  by  passenger 71S 

machine  stalled  on  track 737 

negligence  in  operation  of  trains 744-751 
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Railroad  crossings — Continued. 

obstructed  view    '13 

obstruction  along   748 

private    crossing    749 

province    of   jury > 742 

relative  rights  of  automobilist  and  railroad 705 

reliance  on  automatic  signals 723 

reliance    on    flagman 719 

reliance   on    open    gates '. 721 

reliance  on  signal  from  engineer 723 

running    into   train 726 

sounding  horn  by  automobilist 733 

speed  and  control  of  machine 734 

speed  at 382 

speed    of    train 744 

stopping  before  crossing  track 726,  729 

violation  of  statute  by  automobilist 736 

warning  from  trains 746 

when  contributory  negligence  not  a  bar 702 

Hailroads     (See  also  "Street  Railways.") 

crossing  by  jitney 210 

negligence  in  operation  of  train 744-751 

rights  at  crossings 56 

Sain 

injury  to  pedestrian  during 540 

Kate  of  speed     (See  "  Speed.") 

Kates 

fare,  of,  public  automobile 208 

Ratification 

unauthorized  act  of  dealer ^ 1011 

EeaL  evidence 

parts    of    vehicle 1093 

Kear 

looking   for    street   cars   in 771 

lookout  toward 411 

Beasonable  care     (See  "  Negligence.") 

Reasonableness 

ordinances  of    91,  178' 

Rebuttal 

presumption  from  violation  of  law  of  road 324 

presumption  of  control  of  machine 882 

I 
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Kecording 

chattel   mortgages    1085 

Register 

repairs,    of,   by    garageman 241 

Registration 

exclusion  of  automobiles  from  highways  until 278 

failure  to  register  as  crime 990 

motor    vehicles,    of 109-159 

presumption  of  ownership  from 874 

validity    of    sale 1055 

Regulations 

advertising   on   public  vehicles 284 

assumption    that   travelers    will    obey 432 

changing   liability    of    owner 806 

chauffeurs,   of    263-270 

construction  of   76 

criminal  offenses    951-1000 

driving  past   street   car 525 

effect  of  violation  of 360-371 

exclusion    from    highways 278 

federal    97-108 

identification    of    machines 282 

ignorance   of   speed   limit 962 

law  of  road 284 

leaving  car  in  street  unattended 422 

licensing    and   registration 109-159 

liens  1078-11090 

negligence  of  driver  imputed  to  guest 899 

priority  at   intersecting   streets 476 

public  vehicles,  of 165-210 

speed        276,     375,     549 

approaching  embankment  or  descent 383 

aproaching   street  railway 781 

at  railroad  crossings 382 

at  street  intersections 381 

Are  and  police  machines 388 

frightening  horses    386 

past  street  cars 380 

railroad  trains    744 

street  cars    796 

standing  vehicles    283 

statutory     64-77 

stopping  machine  on  signal  of  driver  of  horse 678 

stopping  on  fright  of  horse 675 

sufficiency  of  compliance  with 430 

unreasonable   speed   prohibited 386 

violation  by  driver  crossing  railroad 736 
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violation  of,  as  contributory  negligence,  defective  highway 935 

violation  of  law  of  road  as  .a  crime 991 

violation  of  speed,  as  evidence  of  negligence 391-3947 

violation   of,    street   railway    collision 786 

warning   of   approach   of  machine. 406. 


Rental 

automobiles,   of    217-227 

effect    on    insurance    policy 102T 

Rental  price 

automobile,  of,  recovery  of 226 

Rental  value 

to  automobile,  as 949 


Repairs 

cost  of,  as  measute  of  damages  to  automobile 944 

damages  under  collision  insurance  policy,   as lOSS 

delay  of  garageman  in  making 25S 

duty    of   manufacturer    to   make lOlS 

evidence    of    subsequent lllS 

in  lieu  of  money  due  under  insurance 1029 

liability   of   owner    for 833 

liens   for    '. 1078-1083 

assignment    of    lien    for 1083 

loss  of  lien  by  excessive  demand 1083 

loss  of  lien  by  surrender  of  possession 1082 

opinion  of  value  of 1101 

recovery   of,  by  garage  man 242 

register  of,  by  garageman 241. 

Repeal 

municipal  control  over  automobiles 82 

statutes,   of    76 

Replevin 

automobile,  of    31 

garage    keeper,    by 22!> 

Report 

accident,   of    905 

Rescission 

failure  of  company  to  deliver  machine 1055 

fraud  in  sale  of  machine 1059 

purchase   of  machine,  by 1073 

by  infant  of  sale  of  machine 1051 
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J2es  gestae 

admission   of 1099 

statements  as  to  safety  of  crossing 592 

statements  of  chauffeur 848 

JResidences 

garage,  near    231,     236 

Ses  inter  alios  acta 

care  after  accident 1118 

■   competency    of    driver . .  . .  . 1119 

defects    in    other    machines ;  .  . 1118 

habits 1118 

negligence    on    other    occasions .  .  .  . .  .  .  1117 

Kes  ipsa  loquitor 

injury  in  garage 259 

pedestrian?  on   sidewalk , 347,     531 

Bevocation 

licenses,  of    Ill 

Reward 

violations  of   automobile  laws,  for 1000 

Siding 

defined 17 

Koads     (See  "Highways;"  "Law  of  Road.") 

defined 21 

JRoadway 

defined    21 

Roller     (See  "  Steam  Roller.") 

Rope 

across  highway        922 

towing  disabled  vehicle 429 

Routes 

'jitneys,  of,  regulated 206 

Runaway  horses     (See  "  Frightening  Horses.") 

s 

Safety 

highways,  of,  opinion  as  to 1101 

Safety  zone 

pedestrian  in   .  . . ' 533 
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Sales     (See  also  "  Conditional  Sales.") 

automobiles,  of 1050-1077 

agent  trying  to  sell  machine,  liability  of  owner 84S 

capacity  of  parties  to  sale 1051 

infants   '. 1051 

agents 105a 

municipal  corporations 105S 

private  corporations • •-•  105S 

delivery    ,  ■  • 1054 

effect  on  insurance 1025 

exclusive  territory  of  agent lOOS 

fraud  and  deceit 1057 

inferior   oil 254 

liability    for    operation    after 84S 

liability  of  seller  for  act  of  servant 868 

license   for   public  vehicle,   of 182 

price  fixed  by  manufacturer 1015 

registration   by   purchases 144 

relation  between  manufacturer  and  consumer 1016 

remedies'  of  purchaser   1071 

return  of  machine      1071 

damages ; i 1072 

rescission  of  sale   1073,  1073 

recovery   of   purchase   price 107R 

remedies    of    seller 107O 

recovery   of   purchase   price 107O 

damages 1071 

rented  auto,  of,  by  hirer 223 

tax  on    1077 

tax  on  dealers   .    . . .- 1077 

^validity    of    1055 

violation  of  regulation  laws 1056 

machine  to  be  used  for  lottery 1056- 

statute  of  frauds  l556 

seller  not   owning  machine 1057 

warranties    11060 

caveat  emptor  1061 

sellers  talk 1061 

usual  warranty  1063^ 

guaranty  of  satisfaction  X 1063 

warranty  of  future  service , 1063 

implied  warranty  of  fitness 7 1064 

effect  of  express  contract  on  implied  warranty 1066 

damages  1067 

parol  evidence  to  show 1068 

waiver  of  breach  of 1069 

statements  of  agent  1070- 

Salesmen 

rights  and  liabilities  of 1002-lOlff: 


Index.  118S 

PAOE. 

Satisfaction 

guaranty  of   106* 

speed   passing    385 

Schedules 

jitneys, ,  of,   regulated 206 

School 

automobile  liability  of 845 

garage  near 231 

Seating  capacity 

license  fees  according  to    73,  136 

Secretary  of  state 

certificate  of  registration  as  evidence 15& 

Servant     (See  "  Master  and  Servant."') 

Service 

summons,   of,   on   automobilist 289 

summons,  of,  on  jitney  owner 210- 

Side  curtains 

cutting  off  lookout    412' 

Sides 

lookout  toward    412' 

Sidewalk 

driving  machine  on    319- 

injury  to  a  pedestrian  on 530,  596 

Sight-seeing  automobile 

carriage  for  hire   160-216 

carrier,    as    45,  165 

injury  to  passenger    211 

jitneys  contrasted    172 

stand   of    20a 

Sign 

establishment  of   93 

stating  speed   958 

Signal     (See  also  "Warning.") 

approach,    of    553 

automatic    railroad    723 

driver  of  frightened  horse,  by 678 

failure  to  stop  on,  as  a  crime 992" 

one  driver  to  another 318 
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ordinances  requiring    285 

reliance  of  pedestrian  on 594 

sounding,  before  crossing  railroad 733 

towing  disabled  vehicle   429 

turning  or  backing  without 544 

Sign  posts 

destruction  of    19 

Skidding 

as  excuse  for  violation  of  law  of  road 329 

injuries    from    •.  415 

into  vehicle  to  avoid  pedestrian   448 

Skill 

chauffeur,  of 354 

Sled 

motor  vehicle,   as ■  14 

Smoke 

frightening  horses 668 

ordinances  prohibiting 90 

regulations   as  to : '.'.'..  285 

\ 

Solicitation 

passengers  of,  forbidden '. . . 204 

Son     (See  "  Children;"  "  Parent  and  CShild.") 

Special  Statutes     (See  "  Statutes.") 

Speed 

approaching  defect  in  highway 937 

approaching  embankment  or   descent 383 

arrests ..'....  969 

at  night '. .'. 972 

at  night ..  ..  376 

automobiles,   of    ; . .  371-398 

bridges,  over    i S84 

characterization  of  speed  as"  fast,"  etc ....'; 1110 

common  law  misdemeanor .• ....;.'.. 955 

constitutionality  of  criminal  statutes 956 

control    of   machine 398 

criminal  offenses 955-967 

cyclist;  of 644 

defending   speed   cases 968-976 

definiteness    of    regulation 959 

discrimination  of  statutes  regulating 78 
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driving  past  street  car ■■  526 

emergency  cases   395,  963 

estimate  of,   from  noise 1113 

from  track   1112 

evidence  of  officers  in  criminal  cases 973 

exceeding  common  traveling  pace 960 

excessive,  as  contributory  negligence 491 

as  evidence  of  negligence 391-394 

excuse  for  violation  of  regulation 394 

experiments    to    prove •' 1114 

extenuating  facts  in  cases  of  excessive '.....  969 

fire  apparatus .......!..  388 

foundation  for  opinion  as  to 1109 

frightening  horses   . .' • 385,  669 

homicide  as  result  of  racing 980 

identification  of  offender 985,  972 

ignorance  of  limit 962 

information  for  violation 965 

injury  to  cyclist .  / 636 

injury    to    pedestrian 546-551 

intent  to  violate  regulation 961 

jitneys,  of  210 

judicial  notice  of  capability  for 1092 

judicial  notice  of  ordinance 958 

manslaughter  arising  from  excessive 980 

military  machines 390 

opinion  as  to,  driver ., i-.a  . .  ,1104 

observer .....' 1106 

passenger 1107 

ordinance  regulating   86 

passenger  permitting  excessive 916 

passing  children    , 388 

passing   street   cars 380 

police  patrol    , 388 

posting  and  publishing  ordinance 958 

preparing  defense   970 

presumption  of  negligence  from  excessive 364 

prohibition   of   unreasonable ^ 373 

proof  of,  by  speedometer 1116 

proximate  result  of  excessive 372 

punishment  for  violation  of  limit '.  . .' 966 

qualification  of  witnesses  giving  opinion  as  to  speed 1108 

racing  as  a  crime 956 

racing  on  highway 61 

railroad    crossings,    at 382,  734 

reckless  driving  as  murder , 976 

regulation  of   276 

''    reliance  by  pedestrian  on  proper 593 

'"       signs  stating  permitted 93,  958 

75 


1186  Index. 

PAGET 

Sipeed — Continued. 

speedway,  OB   ■ 972 

statutes  with  no  prescribed  limit 967 

stopping  machine  to  avoid  frightening  horses 671-683 

street   intersections 381 

street  railway  car,  of 794 

street   railway   collision 781 

street  railway  crossings 382 

trains,  of 744 

turning   corners 378 

'  .  unreasonable,  prohibited    75,  386 

use  of  speedometer  in  prosecutions 975 

violation  not  malum  in,  se 961 

venue  in  criminal  cases 973 

Speed  contests     (See  "Racing.") 

Speedometer 

evidence  of  speed 1118 

use  of,  in  speed  cases 975 

Speed  trap 

warning  autoists  of 964 

Stable 

garage  not  a 231 

Stage  coach 

automobiles   as    6 

Standing  vehicle 

collision  with   478,  552 

frightening  horses 662 

lights  on 424 

near  street  railway  track . . .  ^. ..;;..'.;..  783 

negligence  in  leaving,  unattended. ............ ..1 ....... .418-423,  552 

obstructions  in  highways  regulated 28S 

Stands     (See  "  Hack  Stands.") 

State     (See  also  "  Statutes.") 

races  on  fair  grounds . , ... , -. 62 

Status  ^ 

automobile,  of    30-46 

automobilist,  of    41 

carriages  for  hire,  of , 163-165 

chauffeur,   of 263 

garage  keeper,  of 229 
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Statute  of  frauds 

sale   of   machine 1056 

Statut^s     (See  also  "Regulations.") 

abrogating  municipal  powers 120 

chainging  liability   of  owner 806 

criminal  offenses    951-1000 

definitions  in   12 

definiteness  of   75 

effect  of  violation  of 360-371 

federal  control  over  motoring 97-108 

imposing  high  degree  of  care  on  automobilist 344 

licensing    and    registration 109-159 

negligence  of  driver  imputed  to  guest 899 

regulating  garages    234-241 

regulating  motor  vehicles 64-70 

regulating   public    vehicles 165-210 

regulating  speed   375 

repeal  of   76 

speed  at  street  intersections 381 

speed  regulation    276 

stopping. machine  on  signal  of  driver  of  horse 678 

stopping  on  fright  of  horse 675 

BufBciency  of  compliance  with 430 

Steam 

frightening  horses    * 668 

Steam  roller 

operatign  on  highway. 441 

Stones        \ 

highway,  in    922 

Stopping 

automobile  before  crossing  street  railway  track 782 

crossing   railroad   without. 726 

duty  of 400 

frightening  horses,  to   avoid 671-683 

failure  to  stop  as  evidence  of  negligence 352 

failure  to  stop  on  signal,  'as  a  crime 992 

injury    to    pedestrian 546 

.  jitney,  of,  before  crossing  railroad 210 

judicial  notice  of  possibility 1092 

negligence  in   403 

opinion  as  to  distance  of 1103 

street  cars    797 

suddenly 489 
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Storage 

gasoline  and  oils,  of 239 

lien  for   1083 

priority  of  lien  for 1084 

Storm 

pedestrians  crossing  street  in. S88 

Street  car     (See  "  Street  Kailways.") 

Street  crossings 

collision  of  two  vehicles 477-478 

degree  of  care  at 341 

lookout  for  travelers 410 

place   for   pedestrian 570 

speed  regulations  at 277 

view  obstructed  , 541 

warning  of  approach j 403 

Street  intersection 

injury  to  cyclists 633 

speed  at    . . . , 381 

Street  railways 

acts  by  chauffeur  in  emergency 788 

V  automobile  running  against  street  ear 783 

automobile  standing  near  track 783 

auto  stalled^ion  track 787 

backing  machine  into  street  car 770 

brakes   on  automobile ' . .  782 

collision  of  automobile  with  street  oar , 752-800 

collision  with  automobile,  contributory  negligence 792 

collision  with  taxicab 212 

contributory  negligence  by  conductor , 598 

contributory  negligence  of  automobilist,  when  not  a  bar 760 

contributory  negligence  of  passenger 596 

crossing  in  front  of  street  car 773 

driving  machine  along  track 777-781 

driving  past  car 522-529 

general  duty  of  automobilist ■ 762 

imputation  of  negligence  to  passenger  in  auto ■  895 

insurer,  not  an , .  .  758 

jitneys  contrasted 172 

last  clear  chance  doctrine 789 

law  of  road,  application  to 295 

liability  of,   auto   striking   passenger 528 

liability  to   passenger 799 

listening  for  street  cars 765 

looking  by  automobilist  for  street  cars 763-773 

looking  for  street  cars  in  rear 771 
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lookout  by  794 

negligence   of 793-800 

passenger,  liability  of  auto  driver  for  injury  to 799 

private  crossings 798 

relative  rights  of  automobilist 753-762 

reliance  by  automobilist  on  care  by 785 

signal  of  approach  to 554 

speed  and  control  of  automobile 781 

speed  at   crossings 382 

speed  of  automobile  passing  cars 380 

speed  of  car  of 794 

stopping  automobile  before  crossing  track 782 

stopping  automobile  passing  car 402 

stopping   street   car 797 

street  cars  as  motor  vehicles 12 

street  car  as  a  vehicle .  .^ 8 

street  ears  compared  with  automobiles 40 

turning  machines  in  front  of  street  car 770 

turning  or  backing  auto  in  street 784 

violation  of  law  of  road  to  avoid  passengers 326 

violation  of  regulation  by  automobilist 786 

warning  of  approach  of  street  car 798 

Streets     (See  also  "Highways.") 

defined 21 

'         exclusion  of  automobiles  from 278 

intersecting,  defined   23 

regulations  for  obstruction  of 282 

Svb-dealer  , 

relation  with  dealer 1014 

Subrogation 

collision    insurance    policy 1033 

theft  insurance    1048 

summons 

regulations  as  to  service  of 289 

service  on  jitney  owner 210 

Sunday 

hire  of  automobile  for  joyriding  on 226 

Supplies 

lien  for    1079- 

purchased  by  chauffeur,  liability  of  owner 833 

recovery  for,  by  garage  man 242 
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Surety 

bonds   of  jitney , 196-202 

Surety  company 

jitney   bonds    .  .  .> 199 

T 

Tarvia 

negligence  in  spreading  on  roa(l 927 

Tax     (See  "Taxation.") 

license  iee  not  a 112 

Taxation 

automobiles   in   transit 108 

double ." 130 

exemption  of  automobile  from 131 

gross  receipts  of  jitney 209 

license  fees  of  public  automobile? .........'. 187 

motor   vehicles    , 132,  287 

sales,  tax  on i 1077 

Tax  collector 

payment  of  license  fee  to 123 

Taxicabs     {See  also  "Automobiles.") 

as  hackney  coach , 164 

care  of  driver  at  railroad  crossing. '..-..'..'. 705 

carriage  of  passengers  in r. ............ 160-216 

carriers,   as    45,     163 

collision  with  street  railvpay  car 212 

defined '.    1162 

degree  of  care  by 345 

exclusion  from  streets 193 

exemption   from  execution ....,■■.  164 

injury  to   passenger 210-212 

jitneys   contrasted    172 

liability  for  acts  of  drivers  of 212 

licenses  of   183-193 

municipal    regulation    of ' 175-180 

obstructions   in   streets .......' 282 

rate  of  fare 208 

recovery  of  fare 214 

regulation   of 165-210 

service    for    hotel ...;.. 204 

stands  of    , ■ 203-205 

taximeters  required   207 

Taximeters 

installation  of,  required .,; 207 
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Testing 

chauffeur  testing  machine,  liability  of  owner 829 

Theft 

automobile  in  garage 230,     247 

automobile,    of    987 

insurance  against   1045 

rented-  automobile,   of ...■...■ 223 

Theft  insurance     (See  "Insurance.") 

Tires 

lien  for 1079 

trademarks  on I ...,...:..... .  .'1021 

Title  c^JiKfl 

motor  vehicle  laws,  of. . ...... . . .  /. : :.'....' . . .  .'.• i       69 

ordinance,  of •. , 93 

registration   act,   of 124 

statutes,    of,   regulating   automobiles'.^.-.i. .' : ;-.....       67 

Toll  roads 

assault  on  keeper 6.0 

right  of  automobiles  to  use , S9 

use  of,  by  automobile 6,  10 

Tool 

•   automobile    as    a. .  . .11,       46 

Torts     (See  "Negligence.")  ..    -r-.;ei;ifn.?«    \ '■    ^ 

i->Tft-<i. 

Towing 

disabled  vehicle   ...;..'..'...  ..429,  555,    ,846 

liability  of  garage 257 

Towns     ( See  also  "  Municipal  Corporations.")  ■     1      -   i ;   , 

defective  highways    i  ■  ■. 918-940 

power  to  regulate  automobiles 67 

Tracks 

driving  automobile  along  street  railway 777-781 

Identification  of  machine  from 1103 

estimate  of  speed  from 1112 

evidence  of   10Q8 

Traction  engine 

automobile,  as 2,     ,13 

use  of   '. •.,- 441 
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Trade  marks 

automobile  1019 

word  taxicab  as  a 162 

Trade  name 

registration  in   141 

Traffic  laws    (See  "  Laws  of  Eoad.") 

Traffic  officers 

contributory  negligence  of 600 

negligence  in  moving  machine  under  direction  of 351 

' :  obedience  to  directions  of 319 

:  I  regulation  requiring  obedience  to 286 

Trailers 

jitneys,  on,  forbidden 210 

use  oi    ■ 441 

Trains     <See  also  "  Railroad  Crossings.") 

collisions  with    694-751 

I 

Transfer 

license  for  public  vehicle,  of 192 

Transit     - 

right  of    100 

taxation  of  vehicles  in 288 

Transmission  gear 

defined 18 

Traveler     (See  "Pedestrian.") 

Treble  damages 

violation  of  law  of  road 460 

when   allowed    438 

Trespassers 

children  climbing  on  machine 518 

standing  vehicle  started  by  third  person 421 

uaregistered  machine  as 149-158 

Trial 

examination  of  owner  before 884 

Tricycles     (See  also  "  Cyclists.") 

not  within  motor  vehicles  laws 10 
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Trucks 

advertising  on 284 

license  fees  of 74,     138 

Turning     (See  "Law  of  Eoad.") 

automobile  on  street  car  track 784 

injury  to  cyclists 634 

in  front  of  street  ear 770 

injury  to  pedestrian 544 

machine  in-  street - 316 

Turning  corners 

collision  of  two  vehicles 470-472 

injury  to  pedestrian 536 

speed  of  machine 378,    551 

Turnpike  company.    (See  "  Toll  Roads.") 

Turntable  cases 

application   of    519 

u 

Ultra  Tires 

negligence  of  chauffeur 867 

Umbrella 

pedestrian  carrying  .  i 588 

Unavoidable  accident 

avoidance  of  dangerous  situation 350 

collision  of  two  vehicles 447-450 

injury  to  child 515 

liability  for  348,    351 

street  railway  not  an  insurer 758 

United  States 

regulation   of  motoring 97-108 

Unlicensed  automobilist     (See  "Registration.") 

V 

Validity 

chattel   mortgage    1085 

Value 

damages  to  automobile - 94i? 

opinion   as    to 1100 


1194:  IlTDBZ. 

FAOB 
Valued  policy 

fire  insurance 1039 

Vapor 

frightening  horses    668 

Vehicle 

automobile  as  a , ^ 

bicycle  as 13 

horse  drawn,  compared  with  automobiles 42,  43 

street  car  as  a 8 

Venue 

speed  eases 973 

Verdict 

exonerating  chauffeur,  but  holding  owner  of  machine 884 

Vertigo 

chauffeur  having  attack  of 358 

Vessels 

right  of .  automobiles  on ;.t. 57 

Vicious  horse 

contrihutory  negligence  of  driver « 687 

Villages     (See  also  "Municipal  Corporations.") 

defective   highways   in 918-940 

power  to  regulate  automobiles 67 

Vindictive  damages     (See  "Punitive  Damages.")- 

w 

Wages^ 

right  of  chauffeur  to 271 

,..■''    1 .  ■•  j' 

Wagon 

automobile  as  a ID 

collision  with  automobiles , , ,.  .444-600 

injuries  to  automobiles  from 450 

lights   on    427 

Waiver 

fraud  in  sale  of  machine 1060 

breach  of  warranty 1069 

Walk     (See  "Sidewalk.") 


Index.  1195 

^  PACE 

War 

speed  or  military  machine 390 

"Warning 

approach  of  street  car,  of 798 

cyclist,   by    646 

giving 403 

injury   to    cyclist 637 

passenger,   by    914 

private   railroad   crossings,    at , 749 

railroad  trains,  by 746 

towing    disabled    vehicle 429 

turning  or  backing  without 544 

Warranties     (See  also  "  Sales.") 

applicS,tion  for  insurance,  in 1023 

eai/eat  emptor   1061 

consideration   of    1061 

damages  for  breach  of 1067 

express,  defined   1060 

express    or    implied 1060 

future  service,   of 1063 

guaranty  of  satisfaction 1063 

implied   warranty   of   fitness 1064 

opinions 1061 

private  garage,  in  insurance  policy 1026 

parol  evidence  to  show 1068 

remedies    of    purchaser 1071 

seller's  talk    1061 

waiver  of  breach  of 1069 

Water 

washing  automobile  as  domestic  use  of 2 

Wheelharrow 

lights    on 427 

Wheelwright 

garage  keeper  as  a 229 

■■> 

Wheels 

defective 36 

liability  of  manufacturer  for  defective '. 1017 

Whistle 

blowing,  by  railroad  engine 746 

Width 

highway,  of ^^8 


1196  Index. 

FAGB: 

Wife     (See  "  Husband  and  Wife.") 

Witnesses     (See  also  "  Evidence.") 

conclusions  of 1100 

opinion  of,  value  by .'.' 1101 

qualification  for  speed,   opinion 1108 

Words  and  Phrases     (See  "  Definitions.") 

Workmen 

contributory  negligence  of 608 

injury  to 520 

I 

Workmen's  compensation  laws 

injury  to  chauffeur 272' 

/ 


(Total  number  of  pages  1279) 


KP  2209  h88  1919 


Author  Vol. 


Huddy-j   XennpVinn  Fearce 


Title  Copy 

_. The  law  of  automobiles. 


